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Alabama. ^(83)  8;  (84)  5;  (85)  7;  (86)  U;  (87)  18;  (88)  16;  (89)  18;  (M^ 
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IUmuda.— (22)  1;  (23)  U;  (24)  18;  (25,  26)  88;  (27)  86;  (28)  89;  (29)  80; 
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UoBUMA.^(S9  Ia.  Aim.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  Lk 

Abd.)81|  (48  La.  Ann.)  86;  (44  La.  Ann.);  88;  (46  Lk  Ann.)  4a 
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MiCHiQAir.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  66)  8;  (66,  «7)  U;  (68,  89,  76) 

13;  (70)  14;  (71,  76)  15;  (72,  73,  74)  16;  (77.  78)  18;  (79)  19;  (80)  80; 

(81,  82,  83)  81;  (84)  88;  (85,  86,  87)  84;  (88)  80;  (89)  88;  (90.  91)  80; 

(92)  81;  (93)  88;  (94)  34;  (95,  96)  86;  (97)  87;  (98)  89;  (99)  41;  (100) 

4a 

MnvNBSOTA.  ~(36)  1;  (37)  6;  (38)  8;  (39,  40)  18;  (41)  10;  (42)  18;  (43)  19| 
(44)  80;  (45)  88;  (46)  84;  (47)  88;  (48)  81;  (49)  88;  (60)  86;  (61,  62)  88; 
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11/;  oo;  iii9;«u;  (ii:^,  izu;  «i;  {rzi)  vs;  (rzz)  V3. 
Montana.  -^(9)  18;  (10)  84;  (11)  88;  (12)  88;  (13)  40;  (14)  4a 
Nebraska.  —  (22)  8;  (23,  24)  8;  (25)  18;  (26)  18;  (27)  80;  (28,  29)  86; 

(30)  87;  (31)  88;  (32,  33)  89;  (34)  88;  (35)  87;  (36)  88;  (37)  40;  (88) 

41;  (39,40)48;  (41)48. 
Kbvada.  —  (19)  8;  (20)  19;  (21)  87. 
Niw  Hahpshirs.  —  (64)  10;  (62)  18;  (65)  8a 


(66  N.  J.  L.)  44. 
Nsw  Yore.— (107)  1;  (108)  8;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (115)  18;  (116,  117)  15;  (118,  119)  16;  (120)  17;  (121)18;  (122) 

19;  (123)  80;  (124,  125)  81;  (126)  88;  (127)  84;  (128,  129)  86;  (130^ 

131)  87;  (132,  133)  88;  (134)  80;  (135)  81;  (136)  38;  (137)  38;  (138)  84; 

(139)  36;  (140)  37;  (141)  38;  (142)  40;  (143)  48;  (144)  48. 
North  Carolina.  >- (97, 98)  8;  (99,100)6;  (101)9;  (102)11;  (103)14;  (10^ 

17;  (105)  18;  (106)  19;  (107)  88;  (108)  83;  (109)  86;  (110)  88;  (111)  88| 

(112)34;  (113)87;  (114)41;  (115)44. 
North  Dakota.  —  (1)  86;  (2)  33;  (3)  44. 
Omo.  —  (45  Ohio  St. )  4;  (46  Ohio  St. )  15;  (47  Ohio  St)  81;  (48  Ohio  St )  80; 

(49  Ohio  St)  34;  (50  Ohio  St)  40. 
Oregon.  >.  (15)  3;  (16)  8;  (17)  11;  (18)  17;  (19)  80;  (20)  88;  (21)  88; 

(22)  89;  (23)  37;  (24)  41;  (25)  48. 
Pennsylvania. —  (115,  116,  117  Pa.  St)  8;  (118,  119  Pa.  St)  4;  (120,  121 

Pa.  St)  6;  (122  Pa.  St)  9;  (123,  124  Pa.  St)  10;  (125  Pa.  St)  11;  (126 

Pa.  St)  18;  (127  Pa.  St)  14;  (128,  129  Pa.  St)  15;  (130,  131  Pa.  St)  17; 

jitx%      ion     lOJ     T>.      CSi.   \  1A.     /lOe      ion    1>.      at.  \  OA.    flOT      1QQ     D..      Oi.   %    A« 


JTO.  Ob.;  Ao;  \i<e.t  x^a.  Ob.;  a«,  \i^&o,  j^v  it*,  ou;  av,  \i.ov,  loi  x^a.  oi*.;a#; 

(132,  133,  134  Pa.  St)  19;  (135,  136  Pa.  St)  80;  (137,  138  Pa.  St)  81; 
(139, 140,  141  Pa.  St)  83;  (142,  143  Pa.  St)  84;  (144,  146  Pa.  St)  87; 
(146  Pa.  St)  88;  (147,  150  Pa.  St)  30;  (151  Pa.  St)  31;  (148  Pa.  St) 
83;  (149,  152,  153  Pa.  St)  84;  (154,  155  Pa.  St)  85;  (156  Pa.  St)  86; 
(157  Pa.  St)  37;  (158  Pa.  St)  38;  (169  Pa.  St)  39;  (160  Pa.  St)  40; 
(161  Pa.  St)  41;  (162  Pa.  St)  48;  (163  Pa.  St)  43;  (164»  166  Pa.  8t)  44. 

^rw«   Tar  AMn   l\R\  fi.    l\a\  fiV-    /171  8S. 


Rhode  Island.  —  (15)  8;  (16)  87;  (17)  3a 
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9ovn  CmnjSM.^mi  4;  (27,  28,  2«  IS;  pfl.llj  (81,  12)  17^  m  Ml 
(3i)  87;  (35)  88;  (86)  81;  (37)  84;  (38)  87;  (89)  89;  (40)  48;  (41)  44. 
Booth  Dakota.  —(1)  86;  (2)  89;  (3)  44. 

.—(86)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  84;  (90)  86;  (91)  80; 
(92)  86;  (93)  48. 

—  (68)  8;  (69;  24  Tex.  App.)  6;  (70;  26.  28  T«r.  App.)  8;  (71)  lOl 

(27  Tex.  App.)  U;  (72)  18;  (73,  74)  15;  (75)  10;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  88;  (79)  88;  (29  Tex.  App.)  85;  (80.  81)  86;  (82)  87; 

(30  Tex.  App.)  88;  (83)  89;  (84)  81;  (85)  84;  (31  Tox.  (2r.  Rep.)  87; 

(86;  32  Tex.  Gr.  Rep.)  4a 
VsMon.  —(60)  6;  (61)  15;  (62)  88;  (63)  86;  (64)  88;  (66)  86;  (66)  44. 
VnoiszA.  —(82)  8;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  84;  (88)  89;  (89) 

87;  (90)  44. 

WASBZirorov.— (1)  88;  (2)  86;  (3)  88;  (4)  81;  (5)  84;  (6)  86;  (7)  88; 
(8}  40;  (9)  4a 

ITnr  FiBOSfZA.— (29)6;  (30)8;  (31)18;  (92^33)86;  (34) 86;  (35) 89; 

(3&;  a8;  (37)  sa 

Wmo(msiN.—(W}B;  (70^71)5;  (72)7;  (73)9;  (74,75)17;  (76^77)80;  (!« 
88;  r79;iB4;  (80)  87|  (81)89;  (82) 88;  (^) 85;  (84|  a6»  (iii8«  88| 
fi7)41;  188) 
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City  op  Atlanta  v. 

[91  OlOBeiA,  210.] 
MimiGIFAL  GORTOBATIONS— IVJUHCTION   AOAIHflT  NuHAHOU   llADITAIiriP 

sr. — ^Althoagh  a  monicipal  oorporation  ii  by  stainto  inTeitod  with  plen* 
ttj  pow«n  ov«r  its  atreeta,  Mwen,  drainage,  and  MUiitation,  il  may  ba 
Rstrained  by  injunction  from  maintaining  a  nninnce  dangerooa  to  lifa 
and  haaltbf  consisting  of  manholes  emitting  large  qnanttties  of  poisonoas 
gases  from  a  sewer  in  a  public  street  adjoining  private  residences.  And 
this,  although  the  nuisance  does  not  result  from  any  defect  inherent  in 
the  sewer  system,  but  is  due  to  defective  execution  in  failing  to  adapt 
the  system  properly  to  the  steep  grade  of  the  street  in  which  the  man* 
holes  are  located. 
IvjmfCTioH  AoAiMBT  KuisAKOB  —  Wbbm  Sufvicientlt  DmHITV.  —  Aa 
order  granting  an  injunction  restraining  a  city  from  maintaining  a 
nuisance,  and  '*  from  continuing  said  manholes  in  such  condition  as  to 
allow  the  escape  of  noxious  gases,"  is  sufficiently  definite  and  specific^ 
proyided  the  pleadings  and  evidence  show  with  reasonable  certainty 
what  manholes  are  designated  in  the  order. 

Petition  for  an  injunction  against  the  city  of  Atlanta  to 
restrain  it  from  maintaining  two  open  manholes  with  per- 
forated tops  opening  into  a  large  sewer  in  a  public  street 
within  A  few  feet  of  petitioner's  property^  and  allowing  the 
escape  of  large  quantities  of  foul,  ofifensive,  and  dangerous 
sewer  gas  from  the  sewer,  thus  creating  a  nuisance  and  a 
constant  menace  to  the  health,  and  great  annoyance  to  the 
comfort  of  the  petitioner  and  other  occupants  of  her  premises. 
The  petition  prayed  for  an  injunction  restraining  the  city  of 
Atlanta  from  keeping  the  mouths  of  said  manholes  open,  and 
trom  continuing  such  nuisance  in  front  of  petitioner's  prem- 
ises.    The   city  sought  to  defend  on  the  ground  that  its 
AM.  fn.  BMf^  you  XLiy.  -a      ( i?) 
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system  of  eewerage  was  constructed  under  the  plan  and 
direction  of  an  eminent  civil  engineer,  and  that  *^  the  plan  of 
Tentilating  main  sewers  through  perforated  covers  to  man* 
holes  at  street  crossings,  and  at  substantially  regular  die- 
tances  between  such  crossings,  is  an  integral  and  necessary  pari 
of  the  sewer  system  so  advised  and  adopted,  and  since  con- 
formed to  in  the  construction  and  operation  of  sewers.**  The 
trial  court  ordered  an  injunction  to  issue,  and  the  defendant 
appealed. 

/.  B.  Ooodmn  and  /•  A.  ilnckr8<m,  for  the  plaintiff  in  error*. 

Hall  dt  Hammondj  for  the  defendant  in  error. 

*^^  Blbcklbt,  C.  J«  1.  There  was  evidence  indicating  that 
the  system  of  sewerage  adopted  by  the  city  was  a  good  and 
safe  one,  and  that  the  nuisance  complained  of,  or  its  danger* 
ous  character,  did  not  result  from  any  defect  inherent  in  the 
system  itself,  but  was  due  to  defective  execution  in  failing  to 
adapt  the  system  properly  to  the  steep  grade  of  the  street  in 
which  this  particular  unwholesome  sewer  was  constructed 
and  is  maintained.  There  was  ample  evidence  that  poison- 
ous gases  in  large  quantities  were  emitted  through  the  man- 
holes in  this  sewer,  which  were  dangerous  to  health  and  life^ 
and  that  the  plaintiff,  whose  residence  was  on  adjacent  prem- 
ises, was  subjected  to  special  injury  and  annoyance  thereby. 
If  such  a  nuisance  owed  its  origin  not  to  the  general  system 
of  which  this  sewer  was  a  part,  but  to  a  defective  execution 
of  the  same  at  this  particular  place,  there  can  be  *^^  no 
doubt  of  the  power  to  restrain  the  city  from  continuing  the 
nuisance,  notwithstanding  the  municipal  government  is  by 
statute  invested  with  plenary  powers  over  streets,  sewers^ 
drainage  and  sanitation.  Whether  a  nuisance  attributable 
to  a  mistaken  exercise  of  the  legislative  power  of  the  city  in 
adopting  an  unsafe  or  unwholesome  system  of  sewerage  might 
be  the  subject  matter  of  injunction  is  a  question  on  which 
no  decisive  opinion  need  be  expressed — ^the  strong  probabil- 
ity being  that  the  nuisance  now  under  consideration  had  m 
dififerent  origin. 

2.  In  granting  the  temporary  injunction  restraining  the  city 
'*  from  continuing  said  manholes  in  such  condition  as  to  al» 
low  the  escape  of  noxious  gases,'*  the  presiding  judge  did  not 
abuse  his  discretion;  and  the  terms  of  the  order  were  suffi- 
ciently definite  and  specifiCi  construing  them  in  the  light  ef 
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il»  pleadings  and  tbe  eyidenoe.     The  oiiy  officials,  If  tliejr 

kcoftiky  and  conscientiously  endeavor  to  comply  with  th^* 

i&lTmction,  will  have  no  real  difficulty  in  ascertaining  to  ik 

TttAonable  certainty  what  manholes  they  are  to  deal  with^ 

iDd  what  gases  are  to  be  kept  from  escaping  through  tho* 

Bame.    Any  affected  ignorance  on  this  subject  is  not  to  b» 

aoticipated. 

Judgment  affirmed. 

ImwonoHB  AoAiHsr  Nviauion:  Boa  tte  «ztmd«d  note  to  CHj^Mm  i^ 
Akmer.  95  Am.  8tL  Bap.  STSw 

MumoFAh  OoaFORATioaa— LunuTT  loa  Obmawkq  oa  IfAurrAnrai^ 

JfunAMCMa, — ^This  aabjeot  it  fnUy  diioimed  in  th«  •ztandad  Botw  to  fonT 

Wiortk  Y.  Ora^ard,  16  Am.  St.  Rep.  845;  Ooddard  r.  ItihabUatU$,  SO 

8L  Bmp,  9B7,  mad  CkaOtle^  t.  OUg  qfBkkmmid,  89  Am.  8k  Rep.  741. 
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inOwoamA^m.] 

Hiijoiecs  PBOsaoonoH  ov  CiTnt  AonoM.— One  who  hoTing  bj  writtoB 
OQiitxoet  lenaed  promiaes  for  one  year,  with  the  priTilege  of  renewal  for 
two  yeara  longer^  anet  out»  at  the  expiration  of  the  first  year,  withoni'. 
lanlt  of  the  tenant,  a  rammary  etatntory  process,  malioionsly  andl 
without  probable  oanse,  to  dispossesa  the  tenant^  as  a  tenant  at  will) 
holding  over,  is  liable  in  an  action  for  malioions  prosecution  for  any: 
Bpeeial  damages  soffered  by  the  tenant  thweby. 
DAMaon  lOB  Mauciohs  Usb  ov  Prooiss. — A  landlord  maliciously  solnig 
oat  summary  statutory  process  to  dispossess  a  tenant  rightfully  in  pe^- 
session  and  using  the  premises  as  a  boarding-house^  is  liable  to  the  te^-- 
ant  for  damagea  caused  by  the  loss  of  boarders,  and  for  trouble  anci 
czpsose^  including  counsel  fees,  incurred  in  giving  bond  and  secuii^  loi 
preront  eviction  from  the  premises,  under  the  malicious  procesa. 

AonoN  to  recover  damages  for  the  malicious  suing  out  of 
•  warrant  of  eyiction.  The  defendants  rented  the  plaintiff  m- 
lioase  and  premises  under  a  written  contract  of  lease,  proyid* 
ing  for  a  rental  for  one  year,  with  the  privilege  to  plaintiff  to> 
renew  the  lease  for  two  years  longer,  at  an  agreed  monthly 
rate.  On  the  expiration  of  the  first  year  the  defendants  ma* 
Hciously  sued  out  a  dispossessory  warrant,  seeking  to  sum-^ 
marily  evict  the  plaintiff  from  the  premises  as  a  tenant  at 
will  or  sufferance.  Plaintiff  was  required  to  give  bond  and 
■ecnrity  to  retain  possession  of  the  premises.  When  thi» 
bond  was  given  defendants  dismissed  their  possessory  war* 
fmn<^  and  plaintiff  thereupon  brought  this  action,    A  demux^ 
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ter  to  the  declaration  was  sastained  by  the  trial  courti  and 
the  plaintiff  appealed. 

P.  L.  Mynatt  &  8on^  for  the  plaintiff. 

W.  B.  Farley  and  Arnold  &  Amoldj  for  the  defendants. 

**^  Bleckley,  C.  J.  1.  The  declaration  is  good  in  sub* 
stance.  It  sets  forth  a  substantial  cause  of  action.  The 
plaintiff  being  in  possession  of  the  premises  under  a  written 
contract  for  one  year,  **  with  privilege  of  two  years  longer 
at  same  agreed  rate,"  she  was  not  subject  to  rightful  expal« 
sion  at  the  end  of  the  first  year  as  a  tenant  at  will  holding 
oyer.  She  was  not  a  tenant  at  will,  and  was  not  holding 
over,  unless  she  had  relinquished  or  forfeited  the  **  privilege 
of  two  years  longer  at  the  same  agreed  rate,"  and  this,  so  far 
as  appears,  she  had  not  done.  On  the  contrary,  by  remain* 
ing  in  possession  after  the  year  expired,  she  signified  her  in* 
tention  to  avail  herself  of  the  longer  term  provided  for  by  the 
contract,  and,  if  an  express  renewal  was  contemplated  (which, 
under  the  words  of  the  writing,  seems  improbable),  some  de* 
mand  to  execute  a  renewal  contract  should  have  been  made 
^pon  her.  It  seems  to  us  that  merely  continuing  to  occupy 
would  spread  the  original  contract  over  the  two  additional 
jearSfJust  as  it  had  previously  covered  the  first  year's  occu- 
pancy, and  that  any  further  express  contract  on  the  subject 
would  be  needless.  The  monthly  rent  was  not  payable  in 
advance,  and  there  was  no  hint  in  the  declaration  that  the 
plaintiff  was  in  any  fault  or  default  wliatsoever.  The  year 
^id  not  expire  until  the  1st  of  October,  and  the  warrant  to 
dispossess  her  was  sued  out  the  next  day.  The  want  of  prob- 
able cause  is  manifest,  and  malice  on  the  part  of  the  defend- 
ants is  distinctly  alleged.  Though  the  warrant  was  not 
executed  by  eviction,  if  the  suing  of  it  out  maliciously  and 
•**  without  probable  cause,  and  the  attempt  to  execute  it  by 
eviction,  occasioned  special  damage  to  the  plaintiff,  she  can 
recover.  The  warrant  was  aimed  at  her  possession,  and 
would  have  deprived  her  of  it  had  she  not  given  the  bond  and 
security  required  by  section  4079  of  the  code.  It  failed  to 
expel  her  from  the  premises,  but  it  brought  her  possession 
into  imminent  peril,  and  forced  her  to  give  bond  and  secu- 
rity as  the  price  of  preserving  it.  Had  she  not  paid  this 
price  she  would  have  been  expelled,  and  the  groundless  and 
malicious  proceeding  would  have  been  triumphant.    It  did 
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triumph  80  far  as  forcing  her  into  making  a  bond  and  pro* 
tnring  sureties  to  join  with  her  in  its  execution  was  con- 
temed.     Had  she  failed  to  avail  herself  of  this  alternative^ 
%nd  if  she  had  been  turned  out  of  possession  in  consequence^ 
^o  one  can  doubt  that  she  would  have  had  a  cause  of  action 
tor  the  special  damage  occasioned  thereby,  the  warrant  hav- 
/         ing  been  voluntarily  dismissed  by  those  who  procured  it  to 
be  issued.     Doubtless  the  course  she  took  lessened  her  dam- 
ages, and  was  therefore  favorable  to  her  persecutors.     Shall 
she  recover  nothing,  because  she  rendered  their  unfounded 
and  malicious  proceeding  as  harmless  to  herself,  and  conse* 
xqnently  to  them,  as  possible,  instead  of  leaving  it  to  work  all 
the  mischief  which  they  intended?    The  dismissal  of  the 
warrant  after  it  had  coerced  the  plaintiff  to  give  bond  and 
security  terminated  the  proceeding;  consequently  the  pres- 
ent action  was  not  prematurely  brought. 

2.  The  declaration  alleges  that  the  premises  were  occupied 
and  used  by  the  plaintiff  as  a  boarding-house,  and  that  a  loss 
of  boarders  was  occasioned  by  suing  out  the  malicious  pro- 
cess. SSuch  would  be  the  natural  and  proximate  effect  of 
thus  menacing  the  plaintiff's  possession.  It  might  be  expected 
that  boarders  would  drop  out  when  they  ascertained  that 
their  landlady  was  about  to  be  expelled,  and  that  persons 
who  might  have  become  boarders  would  be  deterred  from  so 
doing.  "'  This  interference  with  her  business  as  a  board- 
ing-house keeper  might  well  cause  her  special  damage,  and 
the  declaration  alleges  that  it  did  so  in  fact.  If  she  incurred 
trouble  and  expense,  including  counsel  fees,  in  giving  bond 
and  security  to  prevent  expulsion,  this  also  would  be  special 
damage.  The  declaration  is  loose  and  vague  as  to  some  of 
these  matters,  and  needs  amendment  in  order  to  give  it  full 
certainty;  but,  as  we  have  already  said,  it  sets  forth  a  causo^ 
of  action  in  substance.  This  being  so,  it  was  error  to  dismiss 
the  action  on  motion  or  on  general  demurrer. 
Judgment  reversed.  ^ 

Maucioub  Phosicutioh  or  Civil  Action — Waxir  Damaois  mat  bb 

RaoovsBBD  POB. — For  the  malieioas  proseontion  of  a  civil  aotioa  without 

probabia  oaoao  an  aetton  will  lie:  (yNeiU  t.  Johuan,  69  Minn.  4SS;  80  Am, 

St  Repi  615,  and  note,  with  the  oaeee  collected.    See,  farther,  the  extended 

maim  to  MeCanUer.  McOinle^,  44  Am.  Kep.  846.  and  WilUanu  r.  HwUer,  14 

Am.DM.599L 
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HOKBOIDI— KiLUirO  PaBAMOUB^  WhkV  Ml7RDKB.-*Th«  Ml  of  ft  tiubftftd 

in  going  into  a  field  where  a  man  is  at  work  and  killing  kimp  beoame  kft 
has  oommitted  adaltary  with  the  slayer*!  wife^  whan  there  is  no  neece- 
aity  for  the  killing  to  prerent  a  fntare  aol  of  adnltety,  is  morder^  and 
not  jastifiable  homicide. 

HoiaoiDS~8cLy-DsrsN8S.^RsA80irABLS  Feab  as  ft  defense  has  no  appU* 
eation  to  auy  homicide  if  the  danger  apprehended  is  not  urgent  ftod 
pressing,  or  apparently  so^  at  the  time  of  the  killing. 

HoMiaiDB— iNSTROonoifB. — ^In  a  mnrder  case  a  request  to  charge  the  Jiiiy 
which  has  no  application  either  to  the  OTidenoe  or  to  the  prisoner'c 
statement^  is  properly  refused. 

BOMIdDS— IK8TBUOTEOM8  AS  TO  IlfTOLaNTART    MAir8LA0OaTS&.~>If9   OA  A 

trial  for  murder,  no  eyideuoe  is  introduced  indicating  thai  the  killing 
was  involuntary,  and  no  charge  is  requested  on  that  subject^  iuTolaii* 
tary  manslaughter  is  not  in  issue,  and  should  not  be  referred  to  ua 
charging  the  jury,  eren  though  such  a  theory  is  indirectly  suggested  bj 
the  statement  made  by  the  accused* 

HomoioB — ^Nsw  Trial— Beronkous  IirsTRUcnov.— If,  on  a  trial  for  mmw 
der,  a  witness  for  the  prosecution  is  impeached  by  proof  of  contradictotx 
statements,  as  well  as  by  proof  of  bad  character,  the  omission*  by  ia« 
adTcrtenoe^  in  charging  on  the  subject  of  the  impeachment  of  witnesses 
lo  mention  impeaohment  by  contradictory  statements,  is  not  a  gronnd 
for  a  new  trial,  especially  if  the  attention  of  the  court  was  not  called  to 
the  omission. 

SoMioiDs— Instruotions— Charos  as  to  Law  and  Facts. ~A  chaxgo 
giTen  by  the  court  to  the  jury  in  a  murder  case,  that  the  jury  is  to 
pass  upon  the  law  and  facts  both,  apply  the  facts  to  the  law  as  giTon 
by  the  court,  and  from  both  together  return  a  verdict  of  gnilty  or  not 
guilty  upon  the  issues  submitted.  Is  not  rendered  erroneous  by  addingi 
"  The  law  of  the  case  I  am  responsible  for.  It  is  made  my  duty  to  in* 
struct  the  jury  properly  as  to  the  legal  principles  applicable  to  this  ease^ 
and  yon  are  bound  to  take  the  law  of  the  case  from  ine,  just  as  I  ans 
bound  to  absolutely  refrain  from  suggesting  or  intimating  any  opinioa 
at  all  about  the  evidence.    The  one  is  your  domain;  the  other  is  mine.** 

fioMioiDE — Doubt  to  Rbduoi  Grads  ov  Crucb.— -It  is  not  when  the  jury 
has  any  doubt,  but  only  when  it  has  a  reasonable  doubt  as  to  whiols 
^rade  of  homicide  the  accused  has  committed,  that  he  should  be  givea 
the  beneiit  of  the  doubt^  and  found  guilty  of  the  lesser  grade. 

Indictment  and  conviction  of  murder.  At  the  trial  tha 
^eoart  refused  to  charge  the  jury  that:  *'  If  jou  believe  from 
the  evidence  that,  when  the  prisoner  came  upon  the  deceased, 
vpoQ  the  sight  of  him  he  became  so  enraged  at  the  thought 
4>f  past  or  attempted  wrongs  upon  his  wife  or  family  thai 
.veason  was  dethroned  by  passion,  and,  carried  away  by  such 
gpassion  and  not  in  a  spirit  of  revenge,  that  the  defendant 
tinder  such  influences  killed  the  deceasedy  such  killing  could 
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flot  be  of  a  higher  grade  than  manslaogbter.''  The  eoort 
when  charging  the  jury  on  the  subjeot  of  taking  the  law 
from  the  court  and  applying  it  to  the  facts  in  the  case,  added 
4i6  words  which  appear  in  quotation  marks  in  the  sixth  para* 
(raph  of  the  syllabus  above. 

fi.  JSUis  and  B.  A.  Cohen^  for  the  plaintiff  in  error. 

/•  If.  Terrell^  attorney  general^  and  W.  H.  FeUan^  Jr^  icUeiUr 
fiMTol^  for  the  state. 

^*  BLSCKL.KY,  C.  J.  1.  There  is  no  law  of  this  state,  or  of 
any  other  state  or  country  of  which  we  have  ever  beard^ 
which  will  justify  a  husband  in  going  into  a  field  where  a 
man  is  at  work  and  killing  him  because  he  has  committed 
adultery  with  the  slayer's  wife.  To  do  such  an  act  is  mui> 
der  absolute  and  unqualified.  It  is  taking  the  law  in  one's 
own  hands  and  punishing  a  man  with  death  for  a  past  trans- 
gression. This  is  contrary  to  all  principle  of  law  and  the 
administration  of  law.  Under  the  facts  of  this  case  there 
was  no  necessity  for  the  killing  to  prevent  a  future  act  of 
adultery  between  the  slain  man  and  the  slayer's  wife.  No 
such  act  was  in  progress,  or  could  have  been  in  progress,  for 
the  parties  were  separated  by  such  distance  that  the  act  was 
impossible.  The  doctrine  of  reasonable  fear  as  a  defense  has 
no  application  to  any  homicide  where  the  danger  appro* 
bended  is  not  urgent  and  pressing,  or  apparently  so,  at  the 
time  of  the  killing. 

2.  The  request  to  charge  the  jury  touching  the  prisoner's 
excitement  to  such  an  extent  that  his  reason  was  dethroned 
by  passion,  and  he  was  carried  away  by  the  passion,  had  no 
application  either  to  the  evidence  or  to  the  prisoner's  state- 
ment. Without  considering  other  objections  to  it,  this  was 
sufficient  to  render  it  an  improper  charge  to  submit  to  the 
jury.  In  his  statement  the  prisoner  did  not  pretend  or  pro* 
fees  to  have  acted  under  any  such  influence,  and  there  was 
no  evidence  giving  the  slightest  color  to  such  a  theory. 

8.  Nor  was  there  any  evidence  to  indicate  that  the  killing 
was  not  voluntary,  and  no  charge  was  requested  on  the 
eubject  of  involuntary  manslaughter.  It  was  not  an  issue  in 
the  case,  and  the  court  was  right  in  making  no  allusion  to 
it  in  his  charge  to  the  jury.  If  the  indirect  suggestion  bear* 
ing  that  way  in  the'prisoner's  statement  was  any  ground  for 
eoch  a  charge,  an  express  *^^  request  should  have  been 
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made  to  give  the  charge.  On  the  Bubject  of  conflict  of  evi* 
dence  and  credit  of  witnesses  the  charge  was  full  and  cor- 
rect.  Apparently,  by  inadvertence  there  was  an  omission, 
in  charging  on  the  subject  of  impeaching  witnesses,  to  men- 
tion impeachment  by  contradictory  statements.  There  waa 
evidence  tending  to  impeach  one  of  the  state's  witnesses  by 
that  means  as  well  as  by  proof  of  bad  character.  The  atten- 
tion of  the  court  was  not  called  to  the  omission,  although  ia 
the  nature  of  things  counsel  must  have  known  that  it  was 
most  probably  made  by  inadvertence.  We  think  this  mer» 
slip  is  no  cause  for  a  new  trial. 

5.  On  the  subject  of  taking  the  law  from  the  court  and 
applying  that  law  to  the  facts  of  the  case,  the  charge  was 
not  in  conflict  with  what  has  become  the  settled  meaning  of 
the  rule  that  the  jury  are  judges  of  the  law  as  well  as  of  the 
facts.  The  organ  for  acquainting  them  with  the  law  is  th& 
court  and  when  they  thus  ascertain  it  they  are  to  apply  it 
to  the  evidence,  and  from  both  together  make  up  a  verdict 
of  guilty  or  not  guilty  upon  the  issues  submitted.  By  say-^ 
ing  **  the  one  is  your  domain — the  other  is  mine,"  the  court 
did  not  exclude,  nor  mean  to  exclude,  the  jury  from  dealing 
with  law  after  he  had  expounded  it  to  them,  for  the  very 
object  of  instructing  them  upon  it  was  to  enable  them  to  use 
it  in  applying  it  to  the  facts  of  the  case  and  arriving  at  their 
verdict. 

6.  It  is  not  a  correct  proposition  of  law  that  if  the  jury^ 
have  any  doubt,  but  only  if  they  have  any  reasonable  doubt,. 
as  to  which  grade  of  homicide  the  accused  has  committed,, 
they  should  give  him  the  benefit  of  the  doubt,  and  find  him 
guilty  of  the  lesser  grade.  They  can  find  the  higher  grade^ 
not  alone  where  they  are  convinced  beyond  all  doubt,  but 
where  they  entertain  no  reasonable  doubt  of  that  being  the- 
real  grade  of  the  ofl*ense. 

•^*     7.  If  evidence  can  manifest  guilt  of  the  crime  of  mur- 
der, the  evidence  does  so  in  this  case.     It  certainly  does  not 
shut  out  sympathy  for  this  unfortunate  man,  but  it  manifesto 
fully  his  guilt  under  the  law.     There  was  no  err^r  in  deny- 
ing a  new  trial. 

Judgment  afSrmed.  __ 

In  the  case  of  Farmer  t.  State,  91  Ga.  720,  \i  was  decided,  on  the  anlihor^ 
ity  of  the  principal  case,  that  it  is  ouly  wheu  there  ia  an  absolute  neceaaitjr 
that  the  killing  of  a  hatnan  being  be  perpetrated  to  prevent  adultery  of  th*- 
▼iotim  with  the  slayer *s  wife,  that  the  homicide  is  justifiable,  and  that  th» 
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kflliag  of  a  pmraon  because  of  a  past  attempt  by  him  to  debeaeh  tito  de/erV 
Vife  ia  not  justifiable  homicide. 

HomciDK — K11J.IN0  Paramour,  Whsn  MuROxa.— Where  adaltezoua 
interoonrae  haa  taken  place  for  a  long  series  of  years  with  the  fall  kuowl* 
edge  of  a  aoo,  who  slays  his  mother's  paramour  in  revenge,  the  adaltery  ia 
Bojostification:  8iaU  ▼.  Herrell,  97  ^o.  105;  10  Am.  St.  Bep.  289,  and 
Bote.  It  is  miiudeir  for  a  ho-iband  to  kill  one  who  has  previously  committed 
idaltery  with  his  wife,  and  who,  the  prisoner  believed  at  the  time  of  the 
killing,  is  accompanying  his  wife  for  the  purpose  of  committing  adaltery: 
SUiU  V.  Samuelf  3  Jones,  74;  64  Am.  Dmc  696,  and  nota  See  the  ex- 
tended note  to  Price  T.  SiaU,  51  Am.  Repw  328-330. 

HoMioiDB — SkLiF-du'ciisb— What  la. — Self-defense  is  the  resistance  of 
force,  or  seiioasly  threatened  force,  either  aotaally  pending  or  reason  ably 
apparent^  by  force  safficient  to  repel  the  actual  or  apparent  danger  and  no 
more:  Springfield  v.  Utate,  96  Ala.  81;  38  Am.  St.  Rep.  85,  and  note.  Life 
may  be  lawfully  taken  in  self-defense,  but  it  must  appear  that  he  who 
takes  it  was  in  imminent  danger  of  death  or  great  bodily  harm,  and  that 
ao  other  way  of  escape  from  the  danger  was  open  to  him:  CommonweaUk  v» 
Brt^enee,  160  Pa.  St.  451;  40  Am.  St  Rep.  729,  and  note,  with  the  casea 
collected.     See  further  the  note  to  A9keiD  v.  State^  33  Aol  St  Rep.  87. 

Trial. — Jury  as  Judges  of  Law  and  Fact  in  Grixinal  Oases:  See  the 
extended  note  to  8UUe  v.  WhUmore,  42  Am.  St  Rep.  291.  The  jujry  in  a 
case  of  homicide  are  the  judges  both  of  the  law  and  the  facts,  and  no  law 
which  they  are  entitled  to  consider  should  be  withheld  from  them  by  the 
eourt  in  its  oharge:  Keener  T.  SiaU,  18  Ga.  194;  63  Am.  Deo.  S69«  and  note* 
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Rum— Assault  with  Intxnt  to  Commit. — One  who,  under  the  excitement 
of  lust  and  with  intention  of  gratifying  it  by  force,  enters  the  bedroom 
of  a  woman  near  midnight^  and  gets  upon  the  bed  in  which  she  is 
sleeping  for  the  purpose  of  ravishing  her,  commits  an  assault  with 
intent  to  commit  rape^  though  he  does  not  actually  touch  her^  or 
touches  her  casually  and  incidently  only  as  she  escapes. 

Kapb— Attkmpt  to  Commit— Evidxhcx. — On  the  trial  of  a  person  for  an 
assault  with  intent  to  commit  rape,  social  customs  founded  on  race 
differences  and  the  fact  that  the  accused  is  a  negro  and  the  woman  a 
white  person  may  be  taken  into  consideration  by  the  jury  in  determine 
ing  the  intent  of  the  accused.  It  is  legitimate  for  the  jury  to  note  any 
departure  from  the  customary  modes  of  visiting  involved  in  the  nocturual 
entrance  by  a  negro  into  the  bedroom  of  a  white  woman  during  the 
hours  devoted  to  sleep,  when  there  is  nothing  to  show  that  the  womaa 
was  not  virtuous,  or  that  she  held  out  any  encouragement  to  such  na* 
gro  or  aof  other  person  to  enter  her  bedroom  for  illicit  intercourse. 

Trial — BriDaNoa  to  Sofpobt  Verdict.— Although  the  evidence  im 
barely  sufficient  to  uphold  the  verdict,  no  error  is  oommitted  by  re» 
fosing  to  grant  a  new  trial  on  the  ground  ol  the  insufficieney  ol  the  eiii- 
dsoos  ta  ■nstnf'*  the  vsrdioti 
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Indiotmbnt  for  and  conviction  of  an  assault  with  intent  to 
Tape,  and  an  appeal  from  an  order  denying  a  new  trial.  The 
^ceased  went  to  the  home  of  one  Hopson  on  an  errand,  fin- 
ished it,  and  started  away.  Hopson  and  family  retired  to 
l>ed,  his  daughter,  Alice,  sleeping  in  a  room  adjoining  his. 
About  12  o'clock  at  night  Alice  was  awakened  by  the  ac* 
<cnsed  calling  her  by  name,  and  found  him  sitting  on  the 
foot  of  her  bed.  She  called  her  father,  and  sprang  from 
the  bed,  and  the  defendant  followed  her,  touching  or  catch- 
ing  hold  of  her  foot.  Her  father  responded  to  her  call,  and 
ss  he  came  into  the  room  the  accused  escaped.  The  court 
instructed  the  jury  in  relation  to  the  accused  as  follows: 
It  is  not  necessary  for  the  state  to  show  you  that  he  ex- 
pressed in  so  many  words  any  such  intention,  to  enable 
you  to  arrive  at  the  fact  that  he  did  so  intend.  The  inten- 
tion may  be  gathered  from  the  circumstances  of  the  case 
as  proved  before  you,  and  the  conditions,  race,  and  conduct 
of  the  parties.  The  reasonable  experience  of  upright  and  in- 
telligent jurors  of  the  subject  before  them  should  be  taken  in 
•consideration,  to  enable  the  jury  to  determine  what  was  the 
intention  of  the  party,  the  defendant.  Verdicts  of  juries  are 
reached  by  the  jury  reasoning  and  discussing  the  evidence 
by  regular  steps;  you  take  in  consideration  some  essential 
fact  of  the  case,  some  essential  requisite  of  the  crime,  and 
you  discuss  that  from  the  evidence,  and  you  come  to  a  con- 
clusion on  that;  you  will  take  up  every  other  essential  ele- 
ment of  the  offense,  and  consider  them  in  the  same  way. 
For  instance,  in  considering  this  case,  one  of  the  essential 
elements  is.  Was  it  the  defendant  that  was  there?  You  see 
how  unnecessary  it  would  be  to  go  into  the  other  features  of 
the  case,  unless  you  come  to  the  conclusion  that  it  was  the 
defendant  that  was  there.  If  it  was  not  the  defendant  there, 
it  would  not  be  necessary  to  go  further  into  the  discussion  of 
the  case,  because  it  would  not  matter  what  was  done  if  the 
defendant  was  n't  there,  and  you  should  find  him  not  guilty. 
Because,  if  the  defendant  did  not  do  it,  he  is  not  con- 
cerned, and  you  could  not  find  him  guilty.  So  that  should 
be  one  part  of  the  offense  you  should  discuss  first,  whether 
the  defendant  was  there  or  not.  In  doing  so  you  will  take 
into  consideration  all  the  evidence  in  the  case.  The  pre- 
eumption  of  law  always  is  in  favor  of  testimony;  the  law 
presumes  that  witnesses  will  speak  the  truth;  that  whatever 
ihey  speak  is  the  truth,  unless  something  appears  in  the  tea- 
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timony  to  the  contrary.    The  natural  prasamption  of  law  is 
that  witnesses  speak  the  truth.    So,  in  determining  the  ques- 
tion whether  he  was  there  or  not,  you  will  see  what  the  evi- 
dence was.     See  whether  or  not  one  or  more  of  the  witnesses 
saw  the  defendant   there;  whether  or  not  they  recognised 
him;  whether  or  not  they  heard  his  voice;  whether  or  not 
they  recognized  that;  how  well  acquainted  they  were  with  his 
voice;  how  close  they  were;  how  well  acquainted  they  were 
with  his  appearance,  shape,  form,  size,  and  his  voice;  and  as 
reasonable  men,  from  all  the  evidence,  determine  whether 
or  not  you  believe  from  all  the  evidence,  beyond  a  reasonable 
doubt,  whether  the  defendant  |f  as  there  or  not.     If  you  have 
a  reasonable  doubt  as  to  whether  it  was  the  defendant  that 
was  there,  after  considering  the  testimony,  you  will  find  your 
verdict  in  favor  of  the  defendant  at  once.    If  you  should  come 
to  the  conclusion,  beyond  a  reasonable  doubt,  that  the  de* 
Cendant  was  there,  you  will  then  discuss  other  questions  in 
the  case;  you  will  take  the  evidence  of  his  conduct  on  that 
occasion;  see  what  he  done,  and  then  see  with  what  intent 
he  done  it.     If  you  believe  that  the  defendant  went  into  the 
room  where  the  young  girl  was,  and  called  her  name  twice, 
and  sat  down  upon  the  bed  where  she  was  sleeping,  and 
caught  hold  of  her  foot  or  touched  it,  you  can  gather  from 
these  facts  what  the  intention  was.    You  have  the  right  to 
consider  who  the  parties  were;  consider  whether  one  was  a 
black  person  and  the  other  a  white  person.    You  have  a 
perfect  right  to  take  into  consideration  the  difference  in  the 
races,  so  as  to  see  what  the  intention  of  the  parties  was.     To 
illustrate  how  necessary  that  would  be  for  you  to  consider, 
suppose  it  had  been  her  father  that  walked  in  there  and 
called  her  twice  and  caught  or  touched  her  foot,  from  these 
circumstances  what  would  you  have  inferred  his  intention 
to  be?    The  necessary  and  most  reasonable  inference  would 
be  that  he  went  and  woke  up  the  child  to  tell  her  something. 
It  would  be  an  unreasonable  inference  that  he  went  there  to 
commit  rape  upon  his  young  daughter.    Therefore,  I  say 
you  have  the  right  to  consider  who  the  parties  were,  what 
could  have  been  his  intent;  as  reasonable  men,  knowing 
the  customs  of  society  in  this  country,  and  the  contact  of 
the  races  in  this  country,  you  have  the  right  to  inquire  in 
your  minds  what  his  business  could  have  been.    It  is  in« 
sisted  by  defendant's  counsel  that  it  might  have  been  to 
liave  some  other  business,  some  little  private  chat,  perhaps 
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to  entertain  her  while  in  her  bedroom  in  bed  and  in  her 
nightclothes,  and  he  with  his  clothes  on,  one  a  black  man 
and  the  other  a  white  girl.     Look,  therefore,  into  the  customs 
of  society,  and  see  whether  that  is  customary  in  this  country, 
for  a  black  man  to  go  in  a  white  girl's  room  to  have  a  little 
chat  at  12  o'clock  at  night,  she  in  her  bed  with  her  night* 
clothes  on,  and  he  dressed.    You  have  the  right  to  look  to 
the  customs  of  the  country,   what  contact  tlie  two  races 
usually  have  with  each  other,  in  arriving  at  the  intent  of  the 
defendant  in  going  to  the  girl's  room,  if  you  should  believe 
he  went  there.     If  you  conclude  from  the  customs  of  the 
country  and  the  contact  of  the. two  races,  it  is  customary  for 
black  men  of  this  defendant's  age  and  size  to  visit  white 
girls,  and  you  think  it  reasonable  that  he  should  have  gone 
into  the  bedroom  of  a  girl  of  her  age  and  size  for  the  purpose 
of  having  a  pleasant  chat,  you  should  find  the  defendant  not 
guilty,  because  that  would  be  no  crime,  if  that  was  the  reason 
he  went  there.     It  is  insisted  by  the  defendant's  counsel  thai 
he  went  there  to  have  sexual  intercourse»with  the  little  girl, 
and  with  the  consent  of  the  little  girl.     Look  into  that  care- 
fully and   see  whether  or  not  that  is  the  true  version  of 
this  case;  take  all  of  the  circumstances  into  consideration. 
If  you  believe  from  the  circumstances  and  evidence  that 
it  was  his  intention  to  have  intercourse  with   the  girl  by 
her  consent,  and  he  did  not  intend   to  use  any  force  at 
all,  you  should  find  the  defendant  not  guilty;  but,  in  ar* 
riving  at  that  conclusion,  consider  the  testimony  and  see 
what  the  little  girl  done,  whether  any  act  or  word  of  hers 
would  carry  that  inference.     When  her  name  was  called, 
did  she  by  any  act  or  word   invite  the   party?    Did  she 
make  any  movement  toward  inviting  the  defendant?    Is 
there  any  proof  in  the  case  to  show  that  she  was  a  girl  of 
that  character?    Is  there  any  evidence  in  the  case  to  shoir 
that  he  had  any  reason  to  suspect  that  she  would  consent  to 
it?    Is  it  such  a  customary  thing  that  a  black  man  has 
intercourse  with  white  girls,  that  you  could  look  upon  it  as  a 
natural  thing  in  the  country?    Look  to  all  these  questions^ 
and  if  you  believe  that  was  his  intention,  that  he  would  in- 
sist a  little  and  the  girl  would  consent,  and  that  he  would 
have  intercourse  with  her,  and  did  not  intend  to  use  any 
force  at  all,  you  should  find  the  defendant  not  guilty.     But 
look  to  the  evidence  to  see  what  is  the  truth  of  the  case.     It 
is  insisted  that  he  may  have  gone  in  there  to  get  something 
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(o  eat;  instead  of  going  to  the  girl's  mother  or  father  he  went 
to  the  little  girl's   bedroom.    Look  to  the  evidence  to  see 
whether  or  not  he  had  been  offered  supper  before  that  time; 
whether  or  not  he  had  not  been  given  peaches  and  offered 
«upper.     See  whether  or  not  he  went  in  that  time  of  night  to 
get  any  thing  to  eat  or  not.    If  he  did,  you  should  find  him 
Dot  guilty.     See    whether  that  was  suppertime  or  not,  and 
whether  it  is  usual  for  a  black  man  to  go  into  a  white  girl's 
room  at  12  o'clock  at  night  for  the  purpose  of  asking  for 
something  to  eat.     If  it  is,  and  that  was  his  intention,  to  get 
something  to  eat,  you  should  find  him  not  guilty,  because  he 
is  not  guilty  of  any  crime  if  that  was  the  object  of  his  visit 
to  the  room.     I  only  mention  these  things  as  illustrations  to 
show  you  how  to  arrive  at  the  intention  of  the  parties.    So 
you  will  take  the  case,  and  look  through  it  carefully,  and 
determine,  first,  whether  the  defendant  was  there  at  all  or 
not.     On  that  subject  you  will  take  into  consideration  all  of 
the  evidence;  look  to  the  evidence  of  the  peaches  and  plow 
being  left  on  the  fence,  and  all  the  other  evidence  in  the  case 
bearing  on  the  subject,  and  determine  whether  he  was  there 
or  not.     If  you  should  find  that  he  was  there,  then  consider 
his  conduct  as  proved;  you  will  look  to  all  the  circumstances 
and  evidence  in  the  case  to  gather  what  his  intention  was; 
and  if  you  doubt  that  his  intention  was  to  commit  the  offense 
of  rape,  you  should  find  him  not  guilty.    If  you  believe  from 
the  evidence  that  that  was  his  intention,  to  go  in  there  and 
commit  rape,  you  should  just  as  unhesitatingly  find  him 
guilty.     That  intention  must  be  gathered  from  all  of  the  cir- 
cumstances in  this  case.     It  is  contended  by  the  defendant's 
counsel  that  the  old  man,  as  he  heard  his  daughter's  cry, 
stumbled  over  some  chairs,  and  ran  up  in  the  chimney-cor- 
ner, and  was  so  excited  he  did  not  know  what  occurred. 
You  will  take  all  these  things  into  consideration,  so  as  to 
see  what  the  truth  of  this  case  was.     If  you  believe  he  was 
so  excited  he  did  not  know  what  he  was  talking  about,  could 
not  tell  the  man,  could  not  say  who  he  was,  you  must  con- 
sider it  in  that  light;  you  can  also  look  to  it  in  this  light: 
whether  or  not  his  daughter's  cries  were  so  exciting  and  fran- 
tie  that  it  aroused  him  to  the  highest  pitch  of  excitement; 
that  he  rushed  in  hurriedlv  to  see  what  was  the  matter  with 
Iier;  take  both  views  into  consideration.    You  can  apply  your 
•own  personal  experiences,  if  you  have  any.    What  effect 
woaid  it    have  upon  you,  gentlemen — what  effect  would  it 


80  Jackbon  v.  Statx.  [Georgfa^ 

bbYt  apon  yoQ  if  you  were  to  hear  one  of  your  dangbten  la 
her  bedroom  at  that  honr  of  the  nightf  Consider  it  in  the 
light  of  human  experience;  see  what  sort  of  cries  she  really 
made,  and  consider  whether  such  cries  would  so  excite  m 
man  as  to  cause  him  to  run  over  chairs  and  up  into  chimney* 
corners,  as  that  he  could  not  tella  man  when  he  saw  him^ 
and  tell  who  he  was  when  he  got  within  seven  feet  of  him,  if 
you  believe  that  evidence  of  the  father.  Take  the  whole  case^ 
consider  it,  and  see  what  the  truth  is,  the  object  of  the  jary 
being  to  reach  the  truth  of  the  case." 

0.  (?.  Ourley^  for  the  plaintiff  in  error. 

W.  N.  Speneef  solicitor  general^  for  the  state. 

'**  Bleckley,  C.  J.  1.  As  defined  by  the  code,  section 
4357,  an  assault  is  an  attempt  to  commit  a  violent  injuiy  on 
the  person  of  another.  Where  a  rape  is  intended,  the  injury 
contemplated  can  be  inflicted  only  by  actual  contact  of  the 
sexual  organs  of  the  man  with  those  of  the  woman.  In  order 
for  an  assault  with  intent  to  rape  to  be  committed,  is  it 
necessary  that  the  persons  of  the  two  should  be  in  such 
proximity  as  that  the  organs  of  the  male  shall  be  within 
what  may  be  termed  **  striking  distance"  of  the  organs  of 
the  female?  Or,  is  the  virile  miember  to  be  treated  as  a  gun 
which  is  harmless  until  brought  within  '*  carrying  distance" 
of  the  target?  We  think  not.  It  seems  to  us  that  where 
rape  is  intended,  and  the  would-be  ravisher,  with  the  purpose 
of  presently  executing  his  intention,  enters  the  bedroom  of 
the  woman  when  she  is  asleep,  and  mounts  upon  her  bed^ 
thus  bringing  himself  near  enough  to  seize  at  will  her  person 
or  some  part  of  it,  the  attempt  to  commit  a  violent  injury 
upon  her  is  complete.  Certainly,  when  matters  have  pro- 
ceeded thus  far,  she  would  be  in  imminent  danger  of  being 
ravished.  Nothing  but  a  change  of  intention  on  the  part  of 
her  assailant,  the  interference  of  some  third  person,  or  her 
own  resistance,  would  be  likely  to  shield  her.  No  actual 
touching  of  the  woman's  person  is  necessary  to  complete  the 
assault.  There  need  be  nothing  more  than  the  intention  to 
accomplish  sexual  intercourse  presently  by  force,  and  the 
active  prosecution  of  that  intention  until  a  situation  of  im* 
mediate,  present  danger  to  the  woman  is  produced.  If,  in 
the  case  before  us,  the  accused,  under  the  excitement  of  lust 
and  with  the  intention  of  gratifying  it  by  force,  entered  the- 
bedroom  of  the  girl  near  midnight,  "®  and  got  upon  the  bedi 
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in  which  she  was  sleeping,  within  reach  of  her  person,  for 
the  purpose  of  ravishing  her,  he  comn^itted  an  aseault  cipoi^ 
hrfOven  if  he  did  not  actually  touch  her  except  oasualij 
ind  iacidentally  whilst  she  was  in  the  act  of  leaping  out 
of  bed  to  escape  from  him,  or  even  if  he  did  not  touch 
her  at  all,  he  heing  prevented  from  consummating  his  de- 
lign  by  her  outcry  and  by  the  intervention  of  her  father 
who  occupied  an  adjoining  room.  Under  the  evideuoe  ii> 
the  record,  the  acts  done  by  the  accused,  if  they  were  ao-^ 
companied  with  an  intention  to  ravish,  were  quite  sufficient 
to  oonatitute  an  assault. 

2.  The  doctrine  of  the  court's  charge  to  the  jury  that,  upon 
the  question  of   intention,  social  customs  founded  on  race 
differences,  and  the  fact  that  the  man  was  a  negro  and  the 
girl  a  white  person,  might  be  taken  into  consideration,  is  un» 
doubtedly  correct.     There  was  nothing  in  the  evidence  to 
indicate  that  the  girl  was  not  virtuous,  or  that  she  had  held 
out  any  encouragement  to  this  negro,  or  to  any  other  person, 
white  or  blacky  to  enter  her  bedroom  for  illicit  intercourse. 
Not  the  faintest  trace  of  a  reason  appears  on  which  he  could 
have  founded  any  hope  or  expectation  of  consent.    Surely  it 
was  legitimate  for  the  jury  to  note  any  departure  from  the 
customary  modes  of  visitingjwhich  was  involved  in  a  noc- 
turnal entrance  by  a  negro  man  into  the  bedroom  of  a  white 
woman  during  the  hours  usually  devoted  to  sleep.    The  dif- 
ference of  sex,  to  say  nothing  of  the  difference  of  race,  would 
afford  ample  ground  for  directing  attention  t6  this  element 
of  the  case. 

3.  The  charge  of  the  court  complained  of  was  substantially 
correct  throughout,  and  no  part  of  it  trenched  unduly  on  the 
province  of  the  jury.  We  find  nothing  in  it  which  challenges 
more  than  mere  verbal  criticism. 

4.  We  confess  to  a  serious  doubt  upon  our  own  minds  "* 
as  to  whether  the  accused  really  intended  to  commit  rape. 
Two  facts  strongly  indicate  the  contrary:  one  of  these  being 
that  he  knew  the  father  of  the  girl  occupied  an  adjoining 
room,  and  was  near  enough  at  hand  to  protect  her;  and  the 
other  being  that^  instead  of  seizing  her  while  asleep,  he 
paused  upon  the  bed,  and  called  her  by  name.  Why  he 
should  have  done  this,  if  his  mind  was  made  up  to  violate 
her  person,  we  are  at  some  loss  to  understand  or  even  to  con- 
jecture. But  the  workings  of  a  criminal  mind,  especially 
while  under  the  dominion  of  brutal  passion,  are  often  mys- 
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tenons.  A  bad  man  who  has  procured  his  own  consent  to 
oommit  a  great  outrage  will  frequently  take  great  risks  and 
prosecute  his  criminal  enterprise  in  the  most  foolish  manner. 
Desperation  and  folly  are  close  relatives,  and  are  found  not 
seldom  in  each  other's  company.  Quilt  is  shrewd  only  when 
it  is  timid;  when  it  becomes  bold  and  reckless  it  it  in  no 
mood  to  consult  discretion  or  to  heed  the  dictates  of  prudence* 
The  jury  had  a  right  to  interpret  the  prisoner's  conduct  in 
the  light  of  this  trait  of  vicious  human  nature,  and  so  doing, 
there  was  no  violation  of  sound  logic  in  reaching  the  conclu* 
sion  at  which  they  arrived.  They  might  well  have  doubted* 
as  we  do,  whether  there  was  an  intention  to  ravish,  but  we 
cannot  say  that  twelve  honest,  fair-minded  men  might  not 
be  free  from  any  reasonable  doubt  on  the  subject.  We  can- 
not, therefore,  do  otherwise  than  accept  the  verdict  as  negap 
tiving  the  existence  of  any  such  doubt  in  the  jury-box,  the 
presiding  judge  having  approved  the  finding.  Had  we  been 
present  and  witnessed  the  whole  trial  we  might  have  been  no 
less  satisfied  than  he  was.  Our  conclusion  is  that  the  evi- 
dence was  suflScient,  though  barely  sufficient,  to  uphold  the 
verdict,  and  that  in  denying  a  new  trial  no  error  was  com« 
mitted. 
Judgment  affirmed. 

Assault  with  Iktbnt  to  Ravish— ScrmoiBNOT  ov  Evidsnci  to  Gov* 
VICT.— Evidence  of  an  intent  to  commit  rape  ie  auffioient  to  be  snbmittod  to 
the  jury  when  it  shows  that  the  prisoner  entered  a  room  where  a  young 
lady  was  sleeping,  by  means  of  raising  a  window,  went  to  the  bed,  grasped 
her  ankle,  and  hastily  retreated,  without  any  attempt  at  explanation  when 
«he  screamed:  StaU  r.  Boon,  13  Ired.  244;  57  Am.  Dec  655.  On  a  trial  for 
assault  with  intent  to  commit  rape,  the  evidence  to  be  sufficient  to  conviot 
most  show  such  acts  and  cooduot  of  the  accused  as  to  leave  no  reasonable 
doubt  of  his  intention  to  gratify  his  lustful  desire  against  the  consent  of 
the  female,  notwithstanding  resistance  on  her  part:  Jones  v.  States  90  Ala. 
4188;  24  Am.  St.  Rep.  850,  and  note,  with  the  oasea  ooUeoted.  See  the  nota 
tofiftalc  V.  Lung,  87  Am.  St  Rep.  611« 
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Mium — ^Whbh  Bzbcutkd — ^Dkuvkkt.— If,  ander  a  ooDtraoi  for  tb«  ult  of 
wb«at  to  be  delivered  by  the  Mller  to  the  parchMer  at  his  plaee  of 
busineesy  the  wheat  is  oonsigned  to  the  order  of  the  teller,  and  bills 
of  lading  taken  accordingly,  after  which,  and  before  the  wheat  arrives 
at  its  destination,  the  purchaiier,  upon  a  warranty  from  the  seller  that 
it  is  equal  to  a  oert&in  sample,  pays  the  greater  part  of  the  pnrchaae 
price,  and  xeoeiTCs  from  the  teller  the  bills  of  lading  duly  indorsed, 
■nd  which  control  the  possession  and  delivery,  the  sale  is  sxecnted,  and 
the  title  passes  to  the  purchaser. 

fl4UB— Brkaoh  of  WARRAtnT'DAKAOBa. — A  porohaser  of  goods  at  ao  ex* 
edited  sale  and  npon  warranty  of  quality  by  the  seller  docs  not^  by 
reeeiving  the  goods  without  inspection,  and  retaining  them  after  dia- 
eorering  their  inferior  quality,  waive  his  right  to  recoup  his  damages 
for  a  breach  of  the  warranty  in  an  action  for  the  purohase  pricsb 

Balde  &  QUbeiiy  for  the  plaintiff  in  error. 

F»  D.  Peabody  and  /.  H.  Worrill^  for  the  defendant  in  error* 

Lumpkin,  J.    In  October,  1890,  Qraddy  A  Son,  of  Ver* 
Kentucky,  sent  to  George  W.  Woodruff,  of  Columbus, 
Georgia,  by  mail,  a  sample  of  wheat,  accompanied  by  a  let- 
ter offering  to  sell  him  ten  thousand  bushels  to  be  delivered 
ID  November,  "  weights  and  goods  warranted  to  within  one 
per  cent.''    Woodruff  replied  by  telegram  asking  the  price  of 
ten  thousand  bushels  equal  to  sample,  and  Graddy  &  Son  by 
telegram  quoted  five  thousand  bushels  at  one  dollar  and 
fleventeen  cents;  whereupon  Woodruff  telegraphed  them  say- 
ing:  ''Accepted,  like  sample  ^nd  sweet.     Await  shipping 
instructions  by  mail."     On  the  same  day  he  offered,  by  tele- 
gram, one  dollar  and  sixteen  cents  per  bushel  for  an  addi- 
tional lot  of  four  thousand  bushels  *'  equal  to  sample,"  and 
this  offer  was  accepted.    He  also  wrote  a  letter  saying  that 
ha   accepted  the  five  thousand   bushels  at  one  dollar  and 
seTenteen  cents,  and  stating  therein  ''the  wheat  must  be 
eqaal  to  sample,  sweet  and  sound."    Some  additional  tele- 
grams and  letters  passed  between  the  parties  relating  to  the 
order  for  four  thousand  bushels,  but  these  are  not  pertinent 
to  the  present  discussion.    Qraddy  &  Son  shipped  the  lot  of 
five  thousand  bushels,  and,  according  to  Woodruff's  evidence, 
about  eight  hundred  bushels  of  the  four  thousand,  all  con* 
ttgtied  to  their- own  order,  and  drew  on  Woodruff  for  the 
price  of  the  wheat  shipped,  attaching  to  their  draft  indorsed 
WIb  of  Isding  which  controlled  the  possession  and  delivery 
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of  the  wheat  The  draft  was  presented  hefore  the  arrival  of 
the  wheat,  and  Woodrufif  refused  to  pay  it;  whereupon  O.  G. 
Graddy,  one  of  the  firm  of  Graddy  A  Son,  went  to  Columboa 
to  see  him  about  the  matter,  and  insisted  upon  a  payment 
on  the  contract  Woodruff  still  objected  to  paying  the  money 
until  the  wheat  arrived.  Graddy  then  assured  him  that  the 
wheat  shipped  was  as  good  as  the  sample,  and  upon  the  faith 
of  this  assurance  Woodruff  paid  ninety  cents  a  bushel  upon 
the  wheat  which  had  been  shipped,  and  ^^^  Graddy  delivered 
to  him  the  bills  of  lading,  which  entitled  Woodruff  to  receive 
the  wheat  from  the  railroad  upon  its  arrival. 

This,  we  think,  constituted  an  executed  and  complete  sale 
of  the  wheat  By  giving  up  the  indorsed  bills  of  lading 
Graddy  &  Son  parted  with  their  title  te  and  control  of  the 
wheat,  and  it  became  the  absolute  property  of  Woodruff.  No 
other  person  then  had  the  right  to  demand  the  wheat  from 
the  railroad  company,  and  undoubtedly  it  would  have  been 
subject,  as  the  property  of  Woodruff,  to  a  judgment  or  other 
lien  against  him.  Whatever  may  have  been  the  legal  effect 
of  the  letters  and  telegrams  above  referred  to,  and  which 
led  up  to  the  consummation  of  the  sale,  we  think  the  final 
terms  thereof  were  embodied  in  the  agreement  made  between 
Graddy  and  Woodruff  at  the  time  the  latter  paid  the  money 
and  received,  in  return,  the  bills  of  lading.  If  Graddy's 
assurance  did  not,  under  the  circumstances,  amount  to  an 
express  warranty  on  the  part  of  his  firm  that  the  wheat  then 
en  route  to  Columbus  was  as  good  as  the  sample  in  question^ 
it  certainly  did  at  least  raise  an  implied  warranty  to  this 
effect;  and  the  sale,  as  already  shown,  being  executed,  it  was 
immaterial,  for  the  purposes  of  this  case,  whether  the  war* 
ranty  was  express  or  implied.  After  this  transaction,  the 
wheat,  in  contemplation  of  law,  was  in  Woodruff's  possession, 
and  was  his  property.  What  he  did  really  amounted  to  an 
acceptance  of  it  without  inspection.  When  it  finally  arrived^ 
no  matter  what  its  condition  may  have  been,  it  was  his  wheat, 
and  he  had  no  right  to  rescind  the  contract  and  refuse  ta 
use  it,  nor  was  he  under  any  obligation  to  offer  to  return  it, 
but  did  have  the  undoubted  right  to  stand  upon  the  war-^ 
ranty  he  had  received:  Code,  sec.  2652;  Clark  v.  Neufville^ 
46  Ga.  261.  In  the  case  cited  it  was  also  held,  that,  if  there 
be  fraud  in  the  sale,  the  rule  is  different,  and  the  vendee 
*'*  may  rescind.  The  element  of  fraud,  as  a  basis  of  rescis* 
aioui  is  not  referred  to  in  the  second  head-notOi  in  which  it  ie 
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ruled  thai  a  buyer  cannot  rescind  without  retnrning  or  offer- 
bg  to  return  the  goods,  bat  this  head-note  must,  of  coursei 
be  QQderstood  as  applicable  only  in  cases  where  the  buyer 
has  a  right  to  rescind.  Thus  understood,  the  head-note  and 
opinion  fully  sustain  what  is  ruled  in  the  case  at  bar. 

Suit  was  brought  by  Graddy  A  Son  for  the  balance  due*  at 
the  contract  price,  on  the  wheat  delivered,  and  for  damages 
alleged  to  have  been  sustained  by  Woodruff's  failure  to  ao* 
eept  the  balance  contracted  for.  The  defense  was  that  the 
wheat  failed  to  come  up  to  the  sample  by  which  it  was  sold, 
and  was  worth  fifteen  cents  per  bushel  less  than  it  would 
have  been  if  equal  to  sample,  and  Woodruff  sought  to  set 
off  and  recoup  against  plaintiffs'  action  the  damages  he  had 
thus  sustained.  The  charge  of  the  court  on  this  subject,  the 
substance  of  which  is  stated  in  the  head-note,  cut  him  off 
from  so  doing,  for  it  was  Yirtually  admitted  that  he  fully 
knew  the  condition  of  the  wheat  before  he  unloaded  it  from 
the  cars  and  used  it.  The  view  of  the  trial  judge  was,  that 
if  Woodruff,  after  examining  and  inspecting  the  wheat  and 
discovering  its  condition,  received  it  into  his  mill  and  used 
it^  he  should  be  held  to  have  waived  any  right  to  complain 
of  its  defective  condition,  and  was  b9und  to  pay  the  full  con- 
tract price.  Whatever  may  be  the  law  applicable  in  a  case 
where  the  sale  is  executory,  and  it  is  not  contemplated  by 
the  parties  that  it  shall  be  complete  until  after  inspection 
ajid  actual  and  formal  acceptance  of  the  goods  by  the  pur- 
chaser, we  are  quite  confident  that  in  the  present  case  the 
aaJe  was  executed  and  fully  consummated  before  the  wheat 
arrived;  that  Woodruff,  by  accepting  and  acting  upon  the 
vrarranty  of  Graddy  &  Son,  whether  express  or  implied,  and 
relying  on  the  same  in  parting  with  his  money,  had  "^ 
waived  his  right  to  inspect  the  wheat  or  to  reject  it,  if  found 
defective  and  not  equal  to  sample;  and  it  must  follow  as  an 
inevitable  conclusion  that,  being  placed  in  this  position,  he 
could  protect  himself  from  loss  by  holding  Graddy  A  Son  to 
the  warranty,  and  making  them  liable  for  a  breach  thereof. 
This,  we  think;  accords  both  with  sound  law  and  with  sound 
justice,  and,  as  already  stated,  is  supported  by  the  code  and 

decision  ot  this  court  above  cited. 

It  is  quite  probable  that  the  court  below  treated  the  sale 

as  hmog  executory  until  inspection  and  formal  acceptance 
<dtbe  goods,  and  counsel  on  both  sides  in  the  argument  here 
ieewed  to  take  this  view  of  it.    But  a  thorough  examination 


86  WooDftUFF  V.  GsADDY.  [Georgia^ 

of  the  evidence  has  convinced  us  that,  under  the  undispated 
facts,  the  sale  was  really  complete  before  the  wheat  ever 
arrived  in  ColumbuSy  and  we  have  therefore  ruled  upon  the 
case  accordingly. 

We  have  not,  of  course,  intended  to  express  or  to  intimate 
any  opinion  as  to  what  was  the  actual  condition  of  the  wheat 
on  its  arrival,  or  whether  it  was  or  was  not  equal  to  sample. 
The  plaintiff  below  earnestly  insisted  that  it  was,  and  intro- 
duced testimony  in  support  of  this  contention.  The  evidence 
offered  by  the  defense  was  to  the  contrary.  Whatever  may 
have  been  the  real  truth  upon  this  question,  and  even  though 
the  jury  might  have  believed  from  the  evidence  that  the 
wheat  was  in  fact  much  inferior  to  the  samplCi  the  verdict 
rendered  in  favor  of  the  plaintiff  was  inevitable  under  the 
charge  of  the  court  complained  of,  for  it  was  not  contended 
by  Woodruff  that  he  was  not  fully  informed  as  to  the  con- 
dition of  the  wheat  before  he  unloaded  it  from  the  cars  and 
used  it  in  his  mill. 

The  case  should  be  tried  over  again  upon  the  line  indi- 
cated, the  jury  being  left  to  decide  the  questions  of  fact 
involved,  under  proper  instructions  from  the  court. 

Judgment  reversed, 

Balis— Dbuvkbt  bt  Indorsbmbmt  and  Dbuvbrt  of  Bill  or  Ladino.— - 
The  oonsignment  of  goods  by  bill  of  lading  rests  the  property  iu  the  oon* 
«ignee  when  made  iu  parsuanoe  of  a  prior  contract  with  the  vendee,  and  not 
•otherwise:  Bonner  ▼•  Marsh,  10  Smedes  &  M.  376;  48  Am.  Deo.  76^  Com. 
I^e  Farmert"  PhoaphtUe  Co.  v.  OiU,  69  Md.  673;  9  Am.  St.  Rep.  443.  A 
mere  indorsement  of  a  bill  of  lading,  without  delivery  thereof,  does  not 
transfer  the  property  in  the  goods:  Buffingion  v.  Curtis,  16  Mass.  527;  8 
Am.  Deo.  1 16.  See,  especially,  the  extended  note  to  McNecd  y.  Brcatn,  26 
Am.  St.  Rep.  462. 

Salbs— Waiybr  of  Warranty  ot  QaALrrr  bt  Aoobftamcb. — Gooda 
are  not  accepted  so  as  to  waive  the  pnrohaser's  right  to  object  that  they  ar« 
not  of  the  quality  called  for  by  the  contract  merely  by  the  receipt  and 
retention  of  them,  if  he  objects  to  them  and  stipulates  that  such  reoeipt 
shall  not  be  regarded  as  an  acceptance:  Blackwood  t.  CuUing  Packing  Col 
76  Gal.  212;  9  Am.  St.  Rep.  199.  This  question  will  be  found  fully  treated 
in  the  extended  note  to  Made  ▼.  BtM^  87  Am.  St.  Rep.  639,  and  the  notes 
to  amUh  V.  Hak,  86  Am.  St.  Rap.  490,  and  Taeoma  Codl  Oo,  v.  Bradk^^  25 
Am.  St.  Rep.  896. 
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Omoioh  Cakrisbs — Co^fMKCTiNo  LiNss— Ltmitatioms  o«  LiABiLrrr. ^If 

a  oommoa  carrier  gives  the  shipper  «  bill  of  lading  atating  that  the 
goods  reeeiTed  are  to  be  transported  by  itself  and  connecting  carriere 
to  a  certain  point  beyond  the  terminus  of  its  line,  and  there  delivered  t» 
a  particular  person*  and  the  shipper  at  the  same  time  pays,  or  agrees  to 
pay,  ancb  carrier  the  freight  charges  for  the  whole  route,  this  oonstitntse 
a  contract  for  throngh  shipment,  and  makes  the  contracting  carrier  liable 
therefor.     Additional  stipulations  in  the  bill  of  lading  by  which  the 
earner  seeks  to  confine  its  liability  to  its  own  line,  not  expressly  as- 
sented to  by  the  shipper,  do  not  change  the  nature  of  the  contract,  and 
are  inoperative  as  limitations  on  the  carrier's  liability.     Mere  accept- 
sace  of  the  bill  of  lading  does  not  establish  the  coosent  of  the  shipper  to 
•neh  stipalations;  nor  is  a  different  contract  shown  by  proof  that  the 
carrier  was  not  interested  in  the  rate  o!  freight  contracted  for  beyond 
its  own  terminus,  and  received  only  its  regular  local  rate  from  the  con* 
necttng  carrier. 

loir  Carrikrs — Limitation  ow  Liabilttt. — Stipulations  in  a  bill  of 
lading  which  limit  or  exempt  a  carrier  from  liability  for  loss  or  dam* 
age  to  goctdsy  unless  notice  thereof  is  given  within  a  certain  time,  are 
not  effectual  withotit  proof  of  express  assent  thereto  by  the  shipper. 
[ON  Carriers  —  Neoliqbnck  — BaitDBN  or  Proof.  — Although  goods 
perishable,  or  liable  to  deteriorate,  rapidly  from  internal  causes,  yet 
if  they  are  damaged  in  the  hands  of  a  common  carrier  the  burden  of 
proof  is  on  it  to  show  that  it  was  free  from  negligence,  or  that,  not* 
writhstanding  its  negligence,  the  damage  occurred  without  its  fault. 
Odhx  OH  Carriers  —  Accept  ancb  ot  Bill  of  Lading  ~  Presumption.  ^ 
If  a  shipper  accepts  a  bill  of  lading  without  objection  before  the  good* 
mx%  shipped,  and  permits  the  carrier  to  act  upon  it  by  proceeding  with 
the  shipment,  it  is  presumed  that  he  has  accepted  it  as  containing  the 
aontract,  and  that  he  has  absented  to  its  terms,  except  in  so  far  as  it 
undertakes  to  limit  the  general  liability  of  the  carrier. 
ION  Carriers>-Bilus  of  Lading — ^Parol  Evidbncb  to  Vary  Lboal 
Import  of. — Bdls  of  lading  silent  as  to  the  time  of  the  delivery  of 
freight  raise  a  presumption  that  delivery  is  to  be  made  in  a  reasonable 
time,  and  parol  evidence  is  not  admissible  to  vary  their  legal  import  by 
showing  that  a  definite  and  specified  time  for  delivery  was  agreed  upoa 
by  parol  either  expressly  or  by  implication. 

EON  Carriers—Contraot  of  Carriagb^Evidbnob  as  to  Time  or 
Dblitbrt. — In  an  action  against  a  common  carrier  to  recover  damages 
lor  delay  in  the  delivery  of  freight  under  s  bill  of  lading  silent  as  to 
time  of  delivery,  the  declaration  alleging  a  contract  to  deliver  in  a 
definite  and  specified  time,  hot  none  to  deliver  in  a  reasonable  time^ 
evidence  as  to  what  would  be  a  reasonable  time  for  delivery  is  not  ad» 
Biissible,  and  no  recovery  can  be  had  for  failure  to  deliver  in  a  reason* 
sUe  tima  If  the  necessary  averment  as  to  reasonable  time  is  snppliad 
by  smendment  to  the  declaration,  evidence  on  that  snbjset  is  tiMis 
AdmissxbJe. 

MUl  &  Hammond^  for  the  plaintiff  in  error. 
Siewirt  Jt  Daniel^  for  the  defendant  in  error. 
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*^  Simmons,  J.  1.  The  action  was  for  damages  to  frait 
from  delay  in  transportation.  The  plaintiffs  recovered,  and 
the  defendant  moved  for  a  new  trial,  which  was  refused,  and 
it  excepted.  The  shipments  were  made  from  Qriffin,  6eo^ 
gia,  on  the  defendant's  line  of  railroad,  under  bills  of  lading 
issued  by  the  defendant,  which  were  headed:  '' Central  Rail- 
road and  Banking  Company,  and  connections.  Through  Bill 
of  Lading,"  and  which  stated  that  the  fruit  was  received  in 
apparent  good  order  and  condition,  consigned  to  certain 
named  parties  in  New  York  and  Philadelphia,  to  be  trans- 
ported by  the  defendant  and  connecting  carriers,  via  Atlanta, 
to  the  station  or  wharf  nearest  to  its  ultimate  destination. 
The  defendant  at  the  same  time  took  from  the  shippers  a 
guaranty  of  the  freight  charges  for  the  entire  route.  It  was 
contended  that  the  defendant  was  not  liable,  because  there 
was  no  delay  or  damage  on  its  own  line,  which  ended  at 
Atlanta,  and  because  as  to  any  delay  or  damage  beyond  its 
line  it  was  released  by  the  contracts  of  shipment,  the  bills 
of  lading  stipulating  that  *^  the  liability  of  each  carrier  as  to 
goods  destined  beyond  its  own  route  shall  be  terminated  by 
proper  delivery  of  them  to  the  next  succeeding  carrier,"  and 
'*  in  case  of  loss,  detriment,  or  damage,  or  delay  in  the  trans- 
portation thereof,  imposing  any  liability  hereunder,  the  car- 
rier in  whose  actual  custody  they  were  at  the  time  of  such 
loss,  damage,  detriment,  or  delay  shall  alone  be  responsible 
therefor."  The  bills  of  lading  were  signed  only  by  the  agent 
of  the  defendant,  and  it  does  not  appear  that  these  stipula- 
tions were  expressly  assented  to  on  the  part  of  the  shippers. 

The  code  (sec.  2068)  declares  that  ^a  common  carrier  can- 
not limit  his  legal  liability  by  any  notice  given,  either  by 
publication  or  by  entry  on  receipts  given  or  tickets  sold.  He 
may  make  an  express  contract,  and  *®^  will  then  be  governed 
thereby."  According  to  the  decisions  of  this  court  in  Cen* 
ircd  R.  R.  Co,  v.  Dwight  Mfg.  Co.,  75  Ga.  609,  and  Falvey  v. 
Georgia  R.  R.  Co.,  76  Ga.  597,  2  Am.  St.  Rep.  58,  when  a 
common  carrier  gives  the  shipper  a  bill  of  lading  which 
states  that  the  goods  received  are  to  be  transported  by  itself 
and  connecting  carriers  to  a  certain  point  beyond  the  ter- 
minus of  its  line,  and  there  delivered  to  a  particular  person, 
and  the  shipper  at  the  same  time  pays  such  carrier,  or  agrees 
with  it  to  pay,  the  freight  charges  for  the  whole  route,  this 
eonstitutes  a  contract  for  through  shipment,  for  the  perform- 
anoe  of  which,  beyond  as  well  as  to  the  terminus  of  its  own 
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Sim,  the  contracting  carrier  is  responsible.  And  under  the 
iint  of  these  authorities  additional  stipulations  in  the  bill  of 
lading  by  which  the  carrier  seeks  to  confine  its  liability  to 
its  own  line,  and  which  are  not  expressly  assented  to  by  the 
ihipper,  do  not  change  the  nature  of  the  contract,  and  are 
inoperative  as  limitations  of  the  carrier's  liability.  Mere 
acceptance  of  the  bill  of  lading  does  not  establish  the  ship* 
pet's  assent  to  stipulations  of  this  kind:  See  further,  as  to 
the  character  of  the  contract,  Savannah  etc.  Ry.  Co,  ▼.  Priteh^ 
ofd,  77  Oa.  412;  4  Am.  St.  Rep.  92,  and  AUanta  ete.B.  B.  Co. 
Y.  Texas  Chrate  Co.^  81  Ga.  610.  A  different  contract  is  not 
shown  by  evidence  that  the  carrier  was  not  interested  in  the 
rate  contracted  for  as  to  the  part  of  the  route  beyond  its  own 
terminus,  but  received  only  its  regular  '*  local"  rate  from  the 
connecting  carrier.  It  follows  that  the  court  below  did  not 
err  iu  declining  to  give  in  charge  to  the  jury  the  requests  set 
out  in  the  third,  fourth,  and  fifth  grounds  of  the  motion  for  a 

new  trial. 

2.  Another  stipulation  under  which  the  defendant  claimed 

exemption  from   liability  was  the  following:  *'A11  claims  for 

damage  to  goods  must  be  made,  and  the  nature  and  extent 
thereof  folly  disclosed,  in  the  presence  of  the  agent  of  the 
carrier  having  the  same  in  their  custody,  before  they  are 
removed  from  the  station  '®*  or  wharf.  Unless  written 
demand  for  damage  shall  be  made  upon  the  carrier  liable 
therefor,  or  upon  the  carrier  which  actually  delivered  the 
goods,  within  ten  days  after  delivery,  all  claims  for  damage 
ehall  be  taken  to  have  been  waived,  and  no  suit  shall  there- 
after be  maintained  to  recover  the  same."  It  was  contended 
that  the  court  erred  in  charging  the  jury  that  this  was  not 
binding  upon  the  plaintiffs  unless  they  '*  signed  it,  or  under- 
atood  and  agreed  to  it  in  8uch  manner  as  would  indicate  that 
it  was  clearly  made  a  part  of  the  contract."  What  we  have 
aaid  as  to  other  stipulations  in  the  bills  of  lading  applies 
also  to  this.  Under  the  decision  of  this  court  in  Southern 
BxpreiM  Co.  v.  Barnes^  36  Oa.  532,  it  is  an  attempt  to  limit 
the  legal  liability  of  the  carrier,  and  is  not  effectual  without 
firoc^  of  assent  thereto  by  the  shipper. 

3.  When  goods  are  damaged  in  the  hands  of  the  carrier 

the  burden  of  proof  is  upon  it  to  show  that  it  was  free  from 

oegUgence,  or  that,  notwithstanding  its  negligence,  the  dam- 

Mge  occurred  without  its  fault;  that  is,  that  its  negligence 

4lH  Dot  contribute  to  the  damage;  and  no  exception  to  the 
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rale  arises  from  the  fact  that  the  goods  are  perishable  or 
liable  to  deteriorate  rapidly  from  internal  causes.  In  all 
eases  the  presumption  of  law  is  against  the  carrier:  Code^ 
sees.  2064,  2066.  The  word ''  loss,"  as  used  in  those  sections^ 
includes  injury  or  damage  to  the  goods:  Richmond  etc  IL  IL^ 
Co.  y.  White,  88  Ga.  813. 

4.  The  office  of  a  bill  of  lading  is  to  embody  the  contract 
of  carriage,  as  well  as  to  evidence  the  receipt  of  the  goods; 
and  when  the  shipper  accepts  it  without  objection  before  tho 
goods  have  been  shipped,  and  permits  the  carrier  to  act  upoi> 
it  by  proceeding  with  the  shipment,  it  is  to  be  presumed 
that  be  has  accepted  it  as  containing  the  contract,  and  that 
be  has  assented  to  its  terms,  except,  as  we  have  seen,  in  so- 
far  as  it  undertakes  '^*  to  limit  the  general  liability  of  tho 
carrier.  Incident  to  every  such  contract  are  certain  matters 
which,  when  not  expressed  in  the  instrument,  enter  into  and 
form  a  part  of  it  by  implication  of  law,  and  one  of  these  is 
the  time  of  performance.  If  no  time  is  expressed,  the  in* 
strument  is  not  on  that  account  to  be  regarded  as  incomplete, 
so  as  to  admit  proof  of  a  distinct  and  separate  agreement  as 
to  time.  In  such  case  the  parties  are  presumed  to  have  in- 
tended that  the  carrier's  obligation  as  to  the  time  of  perform* 
ance  shall  not  extend  beyond  that  imposed  upon  it  by  law 
in  all  undertakings  for  the  transportation  and  delivery  of 
goods,  and  which  requires  no  more  than  that  ^'  the  same  be 
done  without  unreasonable  delay":  Code,  sec.  2073.  This 
implied  agreement  is  as  much  a  part  of  a  bill  of  lading  silent 
as  to  the  time  of  performance,  as  if  expressed  in  it  in  80 
many  words;  and  the  rule  which  forbids  the  introductioi^ 
of  parol  proof  to  vary  the  terms  of  a  written  instrument 
excludes  evidence  of  a  prior  or  contemporaneous  parol 
agreement  that  the  goods  shall  be  delivered  within  a  definite 
and  specific  time.  *^  There  is  no  rule  of  law  better  settled  or 
more  salutary  in  its  application  to  contracts  than  that 
which  precludes  the  admission  of  parol  evidence  to  contra- 
dict or  substantially  vary  the  legal  import  of  a  written  agree-^ 
meut":  See  Martin  v.  Cole^  104  U.  S.  36, 38;  Naumherg  v.  Young^ 
44  N.  J.  L.  331;  43  Am.  Rep.  380;  Jones  on  Construction  ot 
Commercial  and  Trade  Contracts,  193-195,  245  et  seq.,  308^ 
809.  In  Hutchinson  on  Carriers,  edition  of  1891,  eectiona 
126,  127  a,  it  is  said:  ^'  Except  in  the  recital  or  acknowledge 
ment  of  the  receipt  of  goods  and  of  their  quantity  and  con* 
dition  when   received,  bills   of  lading  are  strictly  written 


April,  1893.]     Ckmtrai.   R.  R.  Co.  v.  Habbslkul  41 

contracts  between  ihe  parties,  and  come  within  the  general  rale 
which  precludes  the  introduction  of  parol  evidence  to  contra- 
dict or  vary  such  contracts And  not  onlj  is  Bach  cyI- 

dence  inadmissible  to  change  or  vary  in  any  particular  the 
expieas  •**  terms  of  the  contract,  but  in  these  instramentSy. 
um  a\\  otber  written  contracts,  tliere  may  be  implied  obliga* 
tions  as  to  which  the  contract  may  be  entirely  silent,  but 
which  result  by  necessary  implication  or  construction  fronv 
the  very  nature  of  the  contract  itself;  and  such  implied  obli- 
gations can  no  more  be  varied  by  verbal  evidence  than  the 
express  written  stipulations  of  the  parties":  See,  also,  Louia-^ 
viUe  etc,  Ry.  Co.  v.  TFtbon,  119  Ind.  352,  and  Pennsylvania 
Ry.  Co.  V.  ClarJb,  2  Ind.  App.  146.     In  the  case  last  cited  it 
was  held  that  parol  proof  was  inadmissible  to  show  an  under- 
taking to  ship  on  a  certain  train,  the  bill  of  lading  being 
silent  as  to  the  time  of  shipment,  and  the  eflect  of  such  evi- 
dence being  to  vary  the  implied  agreement  to  ship  within  a 
reasonable  time.     **An  agreement  to  do  a  thing  within  a 
definite  time  can  never  be  identical  in  spirit  or  substance 
with  an  agreement  to  do  it  within  a  time  not  fixed,  and  which 
in  law  iB  to  be  merely  a  reasonable  time.     And,  where  the 
written  contract  is  left  in  that  indefinite  shape,  an  agreement 
to  make  it  definite  is  an  agreement  to  alter  it;  and  this  can- 
not be  done  by  any  contemporaneous  parol  understanding^r 
Stange  v.  TFtbon,  17  Mich.  346;  Liljengren  etc,  Co.  v.  Meade^ 
42  Minn.  420;  Stone  v.  Harmon^  31  Minn.  612;  Di-iver  v.  Fordp. 
90  111.  595.    The  responsibility  imposed  upon  the  carrier  by 
the  implied  contract  or  duty  to  transport  and  deliver  within 
a  reasonable  time  is  merely  that  of  an  ordinary  bailee  for 
hire,  and  renders  the  carrier  liable  only  for  such  damages 
from  delay  as  the  bailor  may  have  suflered  by  its  negligence;, 
but  if  the  contract  is  that  this  service  shall  be  performed 
within  a  certain  specified  time,  the  carrier  will  be  held  to 
strict  performance,  and  no  degree  of  diligence  will  excuse  the 
failure  to  perform  within  that  time.     In  the  present  case  the 
bills  of  lading  were  silent  as  to  the  time  of  transportation 
and  •••  delivery,  but  the  plaintiffs,  over  objection,  were  per- 
mitted to  introduce  evidence  to  show  a  prior  and  contempo-* 
raneoQS  parol  agreement  that  the  goods  were  to  he  shipped  by 
a  certain  *'fast  freight  Bchedule,"  which  was  also  admitted  ii> 
evidence  over  the  defendant's  objection,  and  which  stated 
ibat  fruit  trains  shipped  under  it  would  leave  Atlanta  at  a 
ecrtain  hour,  **  arriving  in  New  York  before  12  o'clock  tho 
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«econd  night,  in  good  time  for  early  market  of  the  third  morn- 
ing." Under  the  pleadings  the  court  erred  in  admitting  thia 
testimony.  The  plaintiffs  having  proved  a  written  contract 
of  carriage,  a  part  of  which  was  an  implied  stipulation  that 
the  carrier  should  be  allowed  a  reasonable  time  for  perform- 
ance, they  could  not  be  permitted  in  this  manner  to  substitute 
41  warranty  to  deliver  within  a  definite  and  specific  time.  If 
the  understanding  of  the  shippers  was  that  the  goods  were  to 
be  delivered  within  a  certain  time,  and  it  was  intended  that 
this  should  form  a  part  of  th»  contract,  they  should  have 
«een  to  it  that  this  understanding  was  embraced  in  the 
written  instrument  which  the  carrier  tendered  them  as  con- 
taining the  contract  of  carriage.  But  they  accepted  it  as  it 
«tood,  without  objection,  and  permitted  the  goods  to  be  ship- 
ped under  it;  and  it  is  not  pretended  that  the  understanding 
4is  to  delivery  in  a  specified  time  was  omitted  by  fraud  ot 
<nistake.  A  bill  of  lading  thus  accepted  and  acted  upon, 
though  signed  only  by  the  carrier,  has  the  same  effect,  as  to 
being  varied  by  parol,  as  if  signed  also  by  the  shipper,  and 
must  be  looked  to  as  the  final  repository  and  sole  evidence  of 
the  contract  of  carriage:  17  Am.  &  Eng.  Ency.  of  Law«  tit 
Parol,  432.  And  see  Richmond  etc.  R.  R.  Co.  y.  Shomo^  90 
<}a.  496,  and  authorities  cited. 

6.  Had  the  plaintiffs  sued  upon  the  implied  contract  or 
<luty  to  deliver  within  a  reasonable  time,  evidence  as  to  the 
schedule  might  have  been  received,  together  with  '^^  all 
other  relevant  facts  and  circumstances  touching  that  par- 
ticular shipment,  as  well  as  touching  that  class  of  shipments 
generally,  to  ascertain  what  length  of  time  would  be  reason- 
able. But  the  contract  alleged  was  a  contract  to  deliver  in 
«  definite  and  specific  time;  and  the  plaintiffs  must  be  held 
to  the  case  stated  in  the  declaration.  Evidence  as  to  what 
would  be  a  reasonable  time  was  therefore  inadmissible,  and 
no  recovery  could  be  had  for  failure  to  deliver  in  a  reason- 
able time:  See  Pennsylvania  Ry.  Co,  v.  Clarke  2  Ind.  App. 
146,  and  Snow  ▼.  Indiana  etc.  Ry,  Co.,  109  Ind.  422.  If  the 
necessary  allegation  is  supplied  by  amendment,  evidence  as 
to  what  would  be  a  reasonable  time  will  then  be  admis- 
sible. 

It  follows  that  the  court  below  erred  in  not  granting  a  new 
trial. 

Judgment  reversed. 
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CaRBIKRS— CONVSCTIHQ ^WSKH   FlBCT  CaBBIZR  LiABLI    OM    TbBOVOK 

ftimnwT.— A  rmilroad  oompany  reoeiTlng  goods  oouignod  io  a  pkoo 
iMjondtho  ierminua  of  its  o^rn  lines  nndertekat  to  oonTey  tho  tamo  aafoly 
ioUM  point  of  deatinstion,  and  irill  bo  liablo  for  th«  low  of  rach  goods  on 
cooaeeting  linet:  Faiv^  ▼-•  Cfeorgia  R.  M,,  76  Ga.  007;  2  Am.  St  Bap.  68, 
ttdnoto;  fioMmaoA  cCe.  B^.  Co,  ▼.  PrUdkard,  77  Ga.  41S;  4  Aol  SkBop.  92, 
•adaote.  8ee»alaOb  the  notes  to  Si,  LouUOe,  By.  Co. ▼.  Weakk^^  7  Am.  St. 
B«p.  \\%  tad  BatOMnah  tf€e.  Rff.  Co.  ▼•  Harrk,  83  Am.  St.  Rap.  668.  Tha 
power  of  a  oarriar  to  oontract  for  trantportation  beyond  hia  own  route  ia 
tborooghly  diaeoaaed  in  the  extended  note  to  Wdk  t.  TkamaSt  72  Ank  Dee. 

m. 

Cakeurs— liuamiio  I«iABii«nT  bt  Koncn. — ^NioBssrnr  ior  AmiiT  bt 
Rbiffir:  See  the  extended  note  to  Kanut  Clip  tie,  R.  R,  Oo.  ^.  BotUbaugk, 
6  Am.  8L  Bep.  720. 

Gabkiebs— lilBax.iOKROB — ^BuRDBM  OF  Proov. — la  an  aetion  for  ne|^ 
gence  for  loat  or  injury  of  gooda  in  transportation,  the  bnrden  of  proof  ia 
apon  the  carrier  to  ahow  that  the  in jnry  or  loss  complained  of  is  attributable 
to  one  of  the  eanaea  or  perils  against  whioh  the  contract  ssonres  immunity: 
Tcrrt  HoMU  elc  12.  J2.  Cou  ▼.  Bhenoood^  132  Ind.  129;  32  Am.  St  Bap.  238, 
and  note;  Joi^ason  ▼•  Alabama  etc  i?y.  Co.,  69  Miss.  191;  30  Am.  St  Bap. 
53i|  and  note. 

Bills  ov  LaDnia — AooarrAircB— PRBsaMPTiosr.—The  fair  and  honest 
aeoeptauce  of  a  bill  of  lading  without  dissent  raiies  a  presumption  that  ail 
limitations  contained  therein  were  brought  to  the  shipper's  knowledge, 
and  agreed  to  by  him:  ilegncAan^s'  eie.  Tramport.  Co.  ▼.  Ehdi,  86  Tenn.  392; 
6  Am.  St  Rep.  847.  To  the  same  effect:  Pacific  Exp'res*  Co,  ▼.  Foley,  46 
Kaa.  457;  26  Am.  St  Rep.  107,  and  note.  See,  also,  the  note  to  Sailwap 
Co,  T.  OttwRS,  38  Am.  St  Rep.  241,  where  the  cases  are  oollected,  and  the 
aztended  note  to  Kaiuaf  CUy  etc.  R.  R.  Co.  r.  Rodebaugh,  6  Am.  St  Rep. 
719;  and  Bitmll  ▼.  Heio  York  etc  R  R.  Co.,  82  Am.  Dec.  380. 

Bills  ow  Laoino — Parol  Eyidsnos  to  Avvbot.— Parol  eTidence  is  not 
•dmisaible  to  vary  the  terms  of  that  portion  of  a  bill  of  lading  which  con- 
stitutes the  contract:  Van  BUen  v.  Newton,  134  N.  Y.  143;  30  Am.  St  Rep. 
830,  and  note;  bat  see  Savannah  etc  Ry.  Co.  y.  Coltine,  77  Ga.  376;  4  Am. 
8t  Bap.  87,  and  notew 
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llAiinAMUS  Lns  AoAnigr  Cobforations  to  compel  them  to  perform  imper- 
ative duties  imposed  apon  them  by  the  express  provisions  of  their 
ehartera. 

IIavdamus  Agaiitst  Oorporatiok. — ^A  private  person  may,  by  mandamus, 
enforce  the  performance  by  a  oorporation  of  a  public  duty  in  which  he 
has  a  special  interest  Hence  a  lumber  merchant  speoially  interested 
in  the  naWgation  for  whioh  a  oanal  company  is  ehartered,  and  who 
■oatalna  special  damagea  from  its  violation  of  its  charter,  may  compel 
it  by  mandamna  to  perform  the  duties  for  which  it  was  incorporated. 

Mardamos  is  a  Disorrtionart  Rrmsdt.^A  judgment  granting  the  writ 
is  not  subject  to  reToraai  on  appeal  withoat  dear  proof  al  an  abuse  of 
Jadidal 
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Handavvs  Aoaivst  CoRFORATioif  —  Bbfemsks. — lo  ft  proper  eaae  for  t^ 
numdamai  to  compel  »  corporation  to  perform  daties  imposed  npoa  it 
by  its  charter,  it  cannot  defend  on  the  grounds  that  it  is  without  fnnda^ 
and  that  the  performance  of  snch  daties  would  be  naremaneratiye. 
Although  want  of  funds  may  be  a  defense  to  the  infliction  of  pnnish- 
ment  for  disobedience  of  the  writ,  it  is  not  conclusive  gronnd  against 
its  issuance.  If  the  perforinance  of  the  duties  imposed- upon  the  oor* 
poration  are  no  longer  desirable  or  remunerative  it  should  surrender 
its  charter. 

Lawton  &  Cunningham  and  T.  M,  CunnlngTianij  Jr.^  for  the 
plaintiff  in  error. 

FT.  C  Hariridgey  for  the  defendant  in  error, 

*®®  Lumpkin,  J.  1.  The  sixteenth  section  of  the  charter 
of  the  Savannah,  Ogeechee,  and  Altaraaha  Canal  Company 
(Dawson's  Compilation,  97)  declares,  '*  that  the  said  corpora* 
tion  shall  be  obliged  to  keep  the  said  canals  and  locks  in 
good  and  sufficient  order,  condition,  and  repair,  and  at  all 
times  free  and  open  to  the  navigation  of  boats,  rafts,  and 
other  water  crafts;  and  for  the  transportation  of  goods,  mer> 
chandise,  and  produce,"  etc.  Counsel  on  both  sides  referred 
us  to  the  above  charter  as  that  of  the  plaintiff  in  error,  which 
is  designated  in  the  record  as  the  "  Savannah  and  Ogeechee 
Canal  Co.,"  and  is  also  *•*  thus  designated  in  the  case  of 
State  V.  Savannah  etc.  Canal  Co,,  26  6a.  665.  We  therefore 
presume,  without  investigation,  that  the  corporate  name  of 
this  company  was  at  some  time  properly  amended  by  strik* 
ing  out  **Altamaha"  and  placing  "and"  before  "  Ogeechee." 
It  is  apparent,  without  argument,  that  under  this  charter  ii 
is  the  imperative  duty  of  this  company  to  keep  its  canal  in 
a  navigable  condition,  and  according  to  the  principle  of  the 
ruling  of  this  court  in  the  case  above  cited  the  performance 
of  this  duty  may  be  enforced  by  mandamus. 

2.  It  appears  from  the  record  that  the  defendant  in  error 
is  engaged  in  the  lumber  business,  and  for  several  years  had 
used  the  canal  in  question  for  transporting  timber  and  other 
things,  and  that  because  of  its  unnavigable  condition  he  was 
compelled  to  ship  his  timber  by  a  more  circuitous  and  ex- 
pensive route.  It  is  clear,  therefore,  that  he  is  specially 
interested  in  the  navigation  for  which  this  canal  was  char- 
tered, and  that  by  the  failure  of  the  company  to  keep  the 
canal  navigable  he  sustains  a  special  damage  in  which  the 
general  public  does  not  share.  Under  these  circumstancee 
be  was,  in  our  opinion,  entitled  to  the  writ  of  mandamus  to 
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compel  a  performance  by  the  company  of  the  daty  above 

mentioned.    There   may  be  authorities  to  the  contrary,  hot 

the  true  law  of  this   question  seems  to  be  in  favor  of  the 

doctrine  that  a  private  person  may,  by  mandamus,  enforce 

the  performance  by  a  corporation  of  a  public  duty  as  to  mat- 

ters  in  which  he   has  a  special  interest:  See  2  Morawets  on 

Private  Corporations,  sec.  1132;  4  Am.  &  Eng.  Biicy.  of  Law, 

289, 291,  and  cases  cited.     In  the  case  of  State  v.  Savannah 

€te.  Canal  Co.,  26  Ga.  665,  the  relief  soughi  was  granted  at 

the  instance  of  private  persons,  but  it  does  not  appear  that 

the  point  was  specially  made  as  to  their  right,  as  such,  to 

apply  for  the  writ  of  mandamus,  the  position  ^^^  then  taken 

by  the  canal  company  being  that  this  writ  would  not  lie  at 

alL 

8.  In  Moody  v.  Fleming,  4  Oa.  116,  48  Am.  Dec.  210,  this 
court  held  that,  except  in  a  case  of  clear  legal  right,  the  writ 
of  mandamus  was  a  discretionary  remedy.    This  view. was 
followed  in  Harwell  v.  Amutrong^  11  Oa.  328,  and  in  Loyleu 
▼•  Hotoellj  15  Ga.  554,  injunction  cases,  in  which  this  court, 
by  citing  the  case  first  above  mentioned,  evidently  intended 
to  put  cases  of  mandamus  and  of  injunction  upon  the  same 
footing  as  to  the  question  of  discretion.      The  granting  or 
refusing  of  injunctions  has  always  been  regarded  as  dis- 
cretionary, and  it  seems  quite  clear  that  in  cases  of  manda- 
mus it  lies  very  largely  within  the  discretion  of  the  presiding 
judge  as  to  whether  or  not  the  writ  will,  in  a  given  case,  be 
made  absolute;  and,  in  order  to  reverse  a  judgment  in  a  case 
of  this  kind,  it  would  be  necessary  to  show  that  the  discre- 
tion of  the  court  was  abused. 

In  the  present  case  the  corporation  answered  that  it  had 
DO  funds,  nor  any  means  of  obtaining  such;  and  also  that  it 
would  not  be  profitable  to  operate  the  canal  if  it  were  put  in 
navigable  condition.  For  the  purposes  of  the  decision  be* 
low  this  answer  was  taken  as  true,  the  question  of  its  suffi- 
ciency being  raised  by  demurrer. 

Bo  long  as  the  corporation  retains  its  franchise  it  will  not 
be  allowed  to  urge  as  an  excuse  for  failing  to  perform  any 
duty  required  of  it  by  its  charter,  that  the  same  would  be 
unprofitable.  It  cannot  consistently  keep  the  franchise  and 
refuse  to  perform  the  duties  incident  thereto,  for  the  mere 
reason  that  suoh  performance  would  be  unremunerative.  If 
the  rights,  privileges,  and  franchises  granted  by  the  charter 
Mre,  in  coaaection  with  the  corresponding  duties  thereby  im* 
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posed,  no  longer  desirable,  the  eompany  should  simply  sur- 
render the  charter. 

As  to  the  validity  of  the  other  reason  alleged  for  ^^  failinf^ 
to  put  the  canal  in  a  navigable  condition,  viz.,  that  the  com* 
pany  is  without  funds,  and  without  means  of  obtaining  funds, 
the  question  is  by  no  means  so  clear.  The  writer  was  in- 
clined to  hold  that  under  section  3200  of  the  code  (providing 
that  mandamus  will  not  be  granted  when  it  is  manifest  that 
the  writ  would,  for  any  cause,  be  nugatory  or  fruitless),  the 
answer  of  the  company  presented  a  good  reason  for  refusing 
in  this  case  to  make  the  writ  absolute.  After  some  reflection, 
however,  I  have  yielded  to  the  better  judgment  of  my  breth- 
ren, and  concluded  to  agree  with  them  in  holding  that  the 
entire  matter  may  be  safely  left  to  the  discretion  of  the  circuit 
judge.  While  it  is  quite  certain  that  if  the  company  has  no 
funds  now,  nor  any  means  of  obtaining  them,  and  remains 
permanently  in  this  condition,  compliance  with  the  judge's 
final  order  will  be  impossible,  so  far  as  the  corporation  itself 
is  concerned,  there  may  be  axhange  in  the  present  condition 
of  things,  and  the  officers  of  the  company  may  be  able  to  find 
some  Vay  to  raise  money  in  order  to  obey  the  mandate  of  the 
court.  At  any  rate,  they  should  make  a  bona  fide  effort  to  do 
so.  If,  because  of  the  want  of  means,  they  cannot  comply 
with  the  writ,  and  if,  after  due  diligence,  they  remain  unable 
to  procure  the  necessary  means  for  this  purpose,  and  make 
these  things  appear  to  the  court  in  any  proceeding  for  con- 
tempt  which  may  be  instituted  against  them,  we  apprehend 
the  presiding  judge  would  take  great  care  to  see  that  no  in- 
justice or  hardship  was  imposed  upon  them,  and  certainly 
would  not  inflict  punishment  for  a  failure  to  do  a  thing  impos- 
sible of  accomplishment.  This  matter  is  not  now  directly 
before  us,  and  we  leave  the  question  thus  raised  to  be  dealt 
with  by  the  judge  of  the  court  below  when  it  arises,  if  it  ever 
does. 

Judgment  affirmed.  ^ 

Mandamus  Aqaikst  Corporations  to  Compbl  Pkrformaroi  of  Pob^ 
liio  Duties. — Mandamu  lies  to  compel  a  atreet  railroad  company  to  perform 
the  duty  which  it  owes  to  the  public  to  operate  its  road  in  accordance  with 
the  provisions  of  the  law  nnder  which  the  road  was  construe tedt  CUif  qf' 
Poiwin  Plaee  t.  Topfka  Ry.  Oo.^  SI  Kan.  609;  87  Am.  8t  Eep.  81%  and  «>• 
tended  note. 

Mandamus  bt  Privatr  Individual  to  Compbi.  PxRroRMAROi  ow  Pub- 
uo  DuTT:  See  tlie  aztended  note  to  Orane  v»  OAkago  da  By.  Cix»  7  Am.  il^ 
Rep.  484. 
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HAifDAXiv—DiaoREnoiiABT  WBrr.^Mandamas  U  not  a  writ  of  ri|[(ht^ 
Aod  ii  not  granted  no  of  oonrae,  but  only  at  the  discretion  of  the  oonrt  t» 
vhich  the  i^lieation  is  made:  Siaie  r,  Oravet^  19  Md.  851;  81  Am.  Dec 
€39;  ZXi]WT.i)eri6y,  54Mo.95;89Am.Deo.722»andeztendednote.  Toth» 
nme  effiset:  (H^  </  Pohom  Piaee  t.  Topeka  R9.  Co.,  61  Kan.  609;  87  Aou 
8t  Bepi  31SL  See,  also^  the  extended  note  to  Irtomv.  Ckarriagt  Go.,  81 
Be^798. 


Atlanta  and   Chablottb    Aib-Linb    Bailwat 

GOMPANT  V.  LbAOH. 

[«1  GaOBOIA,  4191] 
KilLROAD   OOMPAKiaa  — NnOUOIirOS  —  LlABILITT   lOR   DlAXH   09  Tsii* 

TASsmsL —  A  railway  oompany  exenriaing  dne  diligence  and  care  it  not 
liable  for  nmnlng  over  and  killing  a  trespaaeer  npon  one  of  its  trestle* 
who,  throngh  gross  negligence,  voluntarily  plaoeo  himself  in  a  danger 
which  he  conld  have  aToided  in  the  exercise  of  ordinary  oare  and  pru- 
dence. The  fact  that  the  person  so  killed  vdootarily  encumbered  him- 
self with  the  care  of  a  child  and  lost  his  life  in  protecting  it  does  not 
render  the  company  liable  for  his  death,  provided  he  could  have  saved 
his  life  in  the  exerciae  of  ordinary  care,  if  not  so  encumbered  at  tho 
time  of  the  accident. 

JaeksonSy  Barrow  ds  ThomoB^  S.  C.  Dunlap^  and  W.  F.'Findr 
ley,  for  the  plaintiff  in  error. 

M.  L.  SrMihy  J.  B.  E$te$f  and  H.  H.  Dea%  for  the  defend- 
aot  in  error. 

^*^  LuMPKiNy  J.  1.  It  is  the  grossest  kind  of  negligence  to 
walk  upon  a  long  and  very  high  trestle  of  a  railroad  over 
which  trains  are  constantly  passing.  The  exercise  of  ordi- 
nary care  and  prudence  would  have  prevented  the  plaintifTs 
husband  from  exposing  himself  to  danger  by  going  upon 
the  trestle,  and  even  after  he  went  upon  it  he  might,  after 
becoming  aware  of  the  approaching  train,  have  saved  him* 
self  if  he  had  not  encumbered  himself  with  the  care  of  a 
small  boy.  The  evidence  shows  that  the  company's  servants 
did  all  in  their  power  to  stop  the  train  after  seeing  the  man 
and  boy  on  the  trestle,  and  strongly  tends  to  show  these 
servanta,  the  engineer  and  fireman,  saw  the  persons  on  the 
track  as  soon  as  it  was  possible  for  them  to  do  so.  If  they 
were  guilty  of  ^^^  any  negligence  at  all,  it  was  in  failing  to 
see  these  parties  sooner,  and  this  failure  would  not,  under 
the  circumstances,  make  the  company  liable.  Not  only  was 
there  a  complete  absence  of  wantonness  or  recklessness,  but 
the  negligence,  if  anyi  was  slight,  and  the  person  killed  be- 
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ing  a  mere  trespasser,  the  company,  by  its  Bervants,  exer- 
cised all  the  diligence  to  which  he  was  entitled. 

2.  Whatever  may  be  the  law  with  reference  to  the  liability 
of  a  railroad  company  for  injuring  or  killing  one  who  ex- 
poses  himself  to  risk  and  danger  by  attempting  to  rescue 
another  in  a  perilous  situation  which  he  had  nothing  to  do 
with  bringing  about,  certainly  when  one  directly  and  by  his 
own  negligence  causes  the  peril  to  exist,  and  because  of  it 
exposes  himself  to  danger,  he  has,  as  against  the  company, 
no  excuse  for  so  doing.  If  so,  it  would  be,  in  a  certain  sense, 
Allowing  him  to  take  advantage  of  his  own  wrong.  If  a  man 
were  to  load  himself  down  with  chains  which  could  not  be 
epeedily  removed,  or  in  any  other  way  fetter  his  movements, 
and  in  this  condition  attempt  to  walk  over  a  trestle,  no  one 
will  contend  that  because  of  these  impediments  to  progress 
«  railroad  company  would  be  liable  for  running  over  him  on 
the  trestle,  when  without  them  he  might  easily  have  escaped 
from  the  approaching  train.  So  far  as  the  company  is  con- 
cerned it  would  be  entirely  immaterial  how  the  man  encum- 
bered  himself,  when  but  for  the  encumbrance,  whatever  its 
nature,  there  would  have  been  no  injury,  and  consequently 
no  liability.  The  plaintifTs  husband  was  doubtless  under 
the  strongest  obligations,  both  of  humanity  and  duty,  to  do 
all  in  his  power,  even  at  the  risk  of  his  own  life,  to  save  the 
unfortunate  child  he  had  so  heedlessly  carried  into  this  most 
dangerous  place,  and  the  proof  shows  with  almost  absolute 
certainty  that  be  actually  lost  his  life  because  of  his  unavail- 
ing efforts  to  **•  get  the  child  over  the  trestle  before  the 
train  struck  them.  In  making  these  efforts,  however  he  was 
neglecting  his  own  safety,  and  thus  violating  his  duty  to  the 
company.  He  had  the  choice  of  two  fearful  alternatives,  and 
he  undertook,  as  was  creditable  of  him,  to  perform  the  duty 
he  owed  the  child;  but  it  must  not  be  overlooked  that  he 
himself  was  responsible  for  the  situation  that  forced  this 
awful  alternative  upon  him.  He  had  no  right  to  go  upon 
the  trestle  at  all,  and  in  no  event  could  he  voluntarily  en- 
cumber himself  in  any  manner,  and  then  rely  upon  the  en- 
cumbrance as  an  excuse  for  not  escaping.  Of  course,  the 
plaintiff,  his  widow,  can  have  no  better  right  against  the 
company  than  he  would  have  had  he  been  only  injured  and 
was  suing  for  the  injury. 

8.  Under  the  facts  of  this  case  she  \vas  not  entitled  to  re- 
cover.    Her  husband's  death  was  due  to  his  own  utter  want 
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<)f  care  and  prudence  in  going  upon  the  treetle,  to  going  theie 
eicambered  with  the  boy,  and  in  failing  to  take  the  reqoidte 
steps  tosaTe  himself  after  the  danger  from  the  train  became 
imminent  and  the  opportunity  to  escape  was  still  at  hand. 
Jadgment  reversed. 


RuiBOAna — ^LiABiUTT  TO  TRBPAflsiRS  OH  Tbacx.— Whan  a  irespMMr 
ipon  tha  track  of  a  railroad  is  injured  by  a  irmin  the  company  ia  not  liaUa 
inlea  the  injury  w^aa  ^rantonly  and  willfully  inflicted,  or  was  the  rasnlt  of 
fldi  gross  neglif^enoe  as  evidences  wiUfulneas:  Late  Share  tie,  R$.  Cpl  t. 
JbdesMT.  139  IIU  596;  32  Am.  St.  Rep.  218.  To  the  same  effoct  see  Ctt^tnU 
££.  cfc.  Cb.  ▼•  VaMghm^  93  Ala.  200;  90  Am.  St.  Bap.  60^  and  cztaiidai 


Reed  v.  Aubrbt. 

[91OSOB0IA,4».] 

fajuuToaa  ABO  Admihistratobs— Salb  ov  Mobtoagid  LAjns  nr.— A 

reg;Qlar  and  valid  sale  by  an  executor  during  administration  of  land 

beilonging  to  tht*  estate  and  mortgaged  by  the  testator  vacates  proceed- 

in8;i  to  foreclose  the  mortgage,  and  bars  the  condition  of  a  Judgment  of 

foreelosnre;  bnt  if  snoh  sale  is  voidable  thia  rale  does  not  apply,  and 

the  mortgagee  may  elect  not  to  ratify  the  lale  by  continuing  to  proae* 

ente  his  proceedings  to  foreclose  the  mortgage,  as  well  as  by  equitable 

action  against  the  executor  to  have  the  Bale  vacated. 

HnsBAVD  AHD  WiFB — Aobmt's  Wifb  Ingomprtbnt  to  Pubchasb  at  Hd 

8alx.>-A  husband  who  is  an  agent  to  sell  land  has  no  power  to  make 

a  valid  sale  thereof  to  his  wife. 

XZBCUTOBfl  ABD   AdMINISTBAT0B8~SaLX8    OB   LaNI>— WlFB  Of  AOBBT  OB 
EXBCUTOB    AS  PURCHABBR  —  EfFBCTT   ON   MORTGAGBB.  —  If  A    husband 

acting  as  agent  for  an  executor  sells  land  belonging  to  the  estate  at 
public  sale  for  cash,  and  the  father  of  such  agent's  wife  bids  off  the  land 
mt  his  own  account,  but  in  reality  for  the  benefit  of  his  daughter,  with« 
out  paying  any  thing  or  taking  a  deed,  the  sale,  as  to  him,  is  incomplete^ 
and  if  the  daughter  is  afterward,  with  the  consent  of  all  of  tha  partial^ 
•ubatitnted  in  place  of  her  father  as  purchaser,  and  the  terms  of  tha 
aale  are  ao  modified  as  to  make  it  partly  for  cash  and  partly  on  credit^ 
thia  ianot  a  binding  administration,  aa  against  a  mortgagee  of  theland* 
from  the  testator,  and  auch  mortgagee  may  elect  either  to  ratify  or  ra* 
pndiate  auch  sale. 

AimoH  to  foreclose  a  mortgage  made  by  W.  Aubrey  and 
wife.  After  the  death  of  said  Aubrey  his  wife  was  appointed 
his  executrix;  as  such  executrix  Mrs.  Aubrey  gave  her  soUf 
O.  H.  Aubrey,  a  power  of  attorney  to  sell  the  land  in  dispute 
for  cash,  to  pay  debts  of  the  testator  and  to  make  deed  to  the 
parchtiger.  After  due  and  proper  proceedings  the  land  was 
^old  by  the  aheriflP  at  public  sale,  one  Smith,  the  father  of 

Am.  9t.  tor.,  ^oi^  XUV.-4 
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Baid  Aubrey 'b  wife,  being  the  purchaser.  A  deed  to  the  land 
was  afterward  made  to  Aubrey's  wife  by  him,  as  attorney 
in  fact.    Judgment  for  defendant  and  the  plaintiff  appealed. 

/.  B.  Conyers  and  W.  K.  Moore,  for  the  plaintiff. 

R.  W.  Murphey  and  T.  W.  AHn,  for  the  defendant. 

^**  Lumpkin,  J.  1.  An  executrix  has  the  right,  in  the  due 
course  of  administration,  to  sell  the  property  of  her  testator 
for  the  purpose  of  paying  the  debts  of  the  estate,  or  carrying 
out  the  provisions  of  the  will.  Indeed,  a  sale  of  realty  by 
an  executrix  will  divest  the  lien  of  an  existing  judgment, 
unless  the  property  is  under  levy  at  the  time  the  sale  is 
made.  Accordingly,  in  Newsovi  v.  Carlton,  59  6a.  516,  this 
court  ruled  that  a  proceeding  to  foreclose  a  mortgage  upon 
realty  given  by  an  intestate  would  be  defeated  by  an  admin- 
istrator's sale  regularly  made,  and  that  the  mortgage  creditor 
would  have  to  look  to  the  proceeds  of  the  sale  in  the  admin- 
istrator's  hands.  The  foregoing  rule  is,  of  course,  applicable 
to  a  sale  made  by  an  executrix  which  is  lawfully  ^'^  con- 
ducted and  in  all  respects  valid.  The  rule  is  different  if  the 
sale  be  either  void  or  voidable.  If  the  sale  is  absolutely  void 
of  course  the  rights  of  no  person  could  thereby  be  affected; 
and  as  the  law  gives  to  creditors  the  right,  at  their  option,  to 
either  ratify  or  set  aside  a  voidable  sale,  the  same  conse- 
quences would  result  if  this  option  were  exercised  by  choos- 
ing the  latter  alternative.  We  do  not  think  it  would  be 
necessary,  so  far  as  the  executrix  is  concerned,  for  the  cred- 
itor seeking  to  foreclose  his  mortgage  to  institute  a  separata 
and  distinct  proceeding  to  have  the  sale  declared  void.  His 
election  may  be  made  by  continuing  to  prosecute  his  proceed-^ 
ing  to  foreclose  the  mortgage,  and  may  be  thus  effectuated 
as  well  as  by  an  equitable  petition  to  have  the  sale  vacated. 
Obtaining  a  judgment  of  foreclosure  being  entirely  inconsis- 
tent with  a  ratification  of  the  sale,  there  could  be  no  misun* 
derstanding  as  to  the  creditor's  position,  and  the  enforcement 
of  the  mortgage  fieri  facias  after  foreclosure  would,  in  a  more- 
direct  manner,  accomplish  the  same  result  as  a  decree  yacat* 
ing  the  sale. 

2.  What  is  said  above  is  applicable  as  between  the  mort- 
gage creditor  and  the  executrix.  As  to  the  rights  of  the^ 
purchaser  from  the  latter,  and  as  to  what  course  the  creditor,. 
after  obtaining  a  judgment  of  foreclosure,  should  pursue,  iff 
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^rm  ia  question.  The  purchaser  not  being  a  partj  to  the 
pietent  litigation^  and  not  having  been  heard  apon  the  qaea* 
tions  involved,  it  "would  be  improper  for  this  court  to  now 
undertake  to  solve  and  adjudicate  these  issues.  We,  there- 
fore, do  not  feel  at  liberty  to  pass  upon  them,  but  will  leave^ 
the  Bame  open  for  future  inve8tig«ition  and  determination,. 
sboald  this  hereafter  become  necessary. 

3.  The  law  is  well  settled  that  an  agent  to  sell  land  cannot 
himself  become  the  purchaser,  unless  the  owner,  with  a  full 
knowledge  of  all  the  facts,  consents  thereto.    The  principle 
^  which  renders  an   agent  incompetent  to  *•*  purchase  fron» 

himself  renders   him    alike  incompetent  to  sell  to  his  wife» 
As  he  IB  forbidden  to  purchase  that  which  another  has  in- 
trusted him  to   sell,   for  the  reason  that  the  temptation  to 
take  care  of  himself   will  override  the  duty  he  owes  to  hia 
principal,  it  requires  no  great  amount  of  reflection  to  perceive 
that  he  will  ordinarily  be  influenced  by  the  same  motive  in 
selling  to  his  wife.     It  is  hardly  possible  for  a  wife  to  make 
au  advantageous  contract  of  any  kind  without  more  or  less 
bene&t  therefrom  resulting  to  the  husband.     In  this  sense, 
as  \n  many  others,  '*  the  twain  are.one  flesh,"  and  the  selfish* 
neas  and  desire  for  gain  common  to  most  mortals  makes  it 
expedient  to  prevent  a  husband  and  wife  dealing  between 
themselves  with  the  property  of  another  of  which  the  hus- 
band has  charge  in  a  fiduciary  capacity.     A  very  strong  and 
well-reasoned  case  in  support  of  the  above  doctrine  is  that  oi 
Tyler  Y.  Sanborn^  128  111.  136,  15  Am.  St.  Rep.  97,  in  which 
it  was  held  that  a  purchase  by  a  wife  of  land  for  the  sale  of 
which  her  husband  was  agent,  with  notice  of  his  agency, 
will  be  set  aside  as  fraudulent  at  the  instance  of  his  princi* 
pal,  who  had  no  notice  as  to  who  was  the  purchaser,  although 
there  was  no  fraud  in  fact,  and  the  wife  purchased  against 
the  remonstrance  of  her  husband,  and  paid  for  the  property 
out  of  her  separate  estate.    The  facts  of  that  case  show  that 
parties  in  the  East  were  anxious  to  sell  certain  lots  they 
owned  in  Illinois.     Their  agent  in  that  state  bargained  the 
lots  at  one  thousand  dollars  to  one  B,  and  reported  the  fact 
to  bis  principals,  who  accepted  theofier  and  forwarded  to  the 
agent  a  deed  conveying  the  property  to  B.      Afterward  B 
declined  to  accept  the  deed,  and  the  agent's  wife  then  pro- 
posed, against  her  husband's  wishes,  to  pay  the  money  and 
take  the  property  herself.    The  matter  was  finally  consum* 
msted  by  a  delivery  of  the  above-mentioned  deed  to  B,  and 
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Ub  subsequent  conveyance  to  the  agent's  wife.  This  sale 
was  afterward  set  ^**  aside  at  the  instance  of  the  owners, 
as  fraudulent  in  law  against  them,  although  the  conduct  of 
koth  the  agent  and  bis  wife  was  absolutely  free  from  all 
fraud  in  fact  This  decision  carries  the  doctrine  announced 
in  the  case  at  bar  to  a  very  considerable  length,  and  two  of 
the  seven  justices  dissented;  but  it  serves  to  show  that  the 
law  in  cases  of  this  kind  has  been,  and  should  be,  very 
strictly  enforced.  The  fact  that  in  Illinois  the  hu8|;)and  if 
entitled  to  dower  in  the  real  estate  of  the  wife  undoubtedly 
contributed  to  some  extent  to  the  conclusion  reached.  We 
liave  no  such  law  in  Georgia,  but  no  one  can  doubt  that  a 
kosband  has  practically  a  beneficial,  though  not  a  legal,  in- 
terest in  the  property  of  his  wife.  Reference  is  here  made  to 
the  authorities  cited  in  the  case  just  mentioned,  and  also  to 
Davoue  v.  Fanning,  2  Johns.  Ch.  251,  an  examination  of 
which  will  throw  some  light  upon  the  question  under  con- 
sideration. 

4.  In  the  present  case  the  husband,  acting  as  agent  for 
the  executrix,  sold  the  land  at  public  sale,  the  terms  being 
cash.  The  father  of  the  agent's  wife  bid  off  the  land  on  his 
•wn  account,  but  really  intending  that  the  purchase  should 
be  for  the  benefit  of  his  daughter.  He  paid  nothing,  took  no 
deed,  and  the  sale  to  him  was  not  consummated.  Thereupon 
the  daughter,  by  her  own  consent  and  that  of  her  father  and 
lier  husband,  the  latter  being,  as  already  stated,  the  agent 
making  the  sale,  was  substituted  in  the  place  of  her  father  as 
purchaser,  and  the  terms  of  the  sale  were  so  modified  as  to 
make  it  partly  for  cash  and  partly  on  credit.  Under  these 
circumstances  the  wife  was  really  the  purchaser  from  her 
husband;  and,  moreover,  there  was  an  unauthorized  change 
ef  the  terms  of  sale.  We  therefore  have  no  difficulty,  in  view 
cf  the  principles  hereinbefore  stated, in  holding  that  the  aboye- 
vecited  facts  did  not  constitute  a  binding  administration  of 
the  property  as  against  the  ^^^  creditor  holding  the  mort- 
gage, and  he  undoubtedly  had  an  election  to  ratify  or  repudi* 
ate  the  transaction  in  question,  as  he  might  deem  proper. 
This  we  adjudicate,  so  far  as  the  executrix  is  concerned;  but 
as  between  the  creditor  and  the  purchaser  from  the  agent  of 
the  executrix,  we  leave  the  matter  to  be  hereafter  adjusted 
by  agreement,  or  by  such  proceedings  ac  may  be  appropriate. 

Judgment  reversed. 


April,  1898.]    Augusta  EvsniNa  News  v.  BADroRik.        H 

AoBHor — Validitt  ow  Sau  to  Wif&^Ao  agenl  to  aell  oamwl 
•OBTay  the  property  to  his  wife  aeher  separate  property  without  tho  knowl- 
edge and  eonsent  of  the  principal:  Tyler  t.  Satiom,  128  IlL  136;  16  Am.  81 
Bep.  97t  and  note.  An  agent,  though  aathorised  to  convey,  cannot  ezeonto 
a  cooTeyance  to  himself  and  his  wife  for  a  nominal  consideration.  Snch  tm 
act  would  bo  a  frand  on  the  principal,  and  would  render  the  conveyanoe 
Toid:  Winter  ▼.  MeMUlan,  87  CaL  256;  22  Am.  8t  Rep.  243,  and  note.  A 
hntband  cannot  be  a  purchaser  at  a  sale  of  the  property  of  an  estate  el 
which  his  wile  u  acting  as  ezecntriz:  8coU  ▼•  Oartan,  14  La.  Ill;  83  Am. 
Bee.  670.    See^  alao^  tho  extended  note  to  PoUer*§  AppMi,  7  Am.  8k  B^ 

ssa 
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[n  GIOBOIA,  4Qi.} 
IiEBIIr— POBUOATIOlf  TsMDINO  TO  EXPOBX  O^nOSB  TO  PUBUO  OoMTIIcn^ 

A  willfnlt  malicious,  and  false  pnblication  in  a  newspaper,  charging  a 
public  officer  with  unbecoming  and  improper  conduct  merely  to  gel 
feesi  tends  to  expose  him  to  public  contempl^  and  is  therefore  libeloaa 
and  not  privileged. 
LuBir— Pbobabli  Causb  QaxsTiON  fob  Jubt. — ^In  an  action  for  libel  baaei 
on  a  newspaper  publication,  charging  a  public  officer  with  improper 
eooduot  merely  to  get  fees,  the  question  whether  there  was  probablo 
cause  on  the  part  of  the  publisher  for  the  belief  that  he  acted  on  reli« 
able  and  trustworthy  information,  and  whether  he  acted  in  perfect  good 
faith,  or  published  the  article  willfully  and  maliciously,  with  intent  te 
bring  the  officer  into  public  hatred  and  contempt,  it  a  question  for  the 
Jniy  to  determine. 

Action  for  libel,  based  upon  the  following  publication 
which  appeared  in  the  Augusta  Evening  N$W9^  a  newspaper 
of  general  circulation: 

**It  Should  bb  Stopped. 
^A  Style  of  Soliciting  Buainesa  Which  the  Grand  Jury  ShotM 

Investigate. 
*'  It  is  not  a  new  sensation,  but  it  is  a  very  bad  style  for 
Augusta  to  solicit  business  for  magistrate  courts  at  the  daily 
levees  of  the  recorder.  The  attention  of  the  Evening  New$ 
was  called  this  morning  by  Lieut.  Hood  to  this  practice,  and 
he  pointed  to  Constable  W.  W.  Radford  on  the  outside  of 
the  courtroom  talking  through  the  window  to  Fannie  Brooki^ 
a  prisoner  seated  on  the  dock.  The  result  was  a  peace  war- 
rant issued  iy  Fannie  Brooks  against  Fannie  Edwards.  Both 
women  were  before  the  recorder  this  morning,  and  fined  $1 
each  for  a  simple  war  of  words.  There  was  nothing  serious 
about  the  case,  but  now  it  will  cost  them  trouble  and  money 
to  pay  the  co8t|  when  there  is  no  danger  of  any  assault  being 
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-made  by  one  on  the  other.    This  practice  should  be  stopped^ 
even  if  the  grand  jary  has  to  investigate  the  matter.'* 

/.  S.  &  W.  T.  Davidson  and  W.  T.  Qary^  for  the  plaintiff 
in  error. 

M,  P.  Foster^  for  the  defendant  in  error. 

^^  Lumpkin,  J.  At  common  law  it  was  not  necessary 
that  written  or  printed  defamatory  words  should  charge  a 
•crime  in  order  to  make  them  actionable,  but  it  was  sufficient 
if  they  tended  to  bring  a  man  into  public  hatred,  contempt, 
•or  ridicule:  McGregor  v.  Thwaites^  8  Barn.  &  C.  83.  "Scan- 
dalous matter  is  not  necessary  to  make  a  libel;  it  is  enough 
if  the  defendant  induces  an  ill  opinion  to  be  had  of  the 
plaintiff,  or  to  make  him  contemptible  and  ridiculous": 
Crop  V.  TUney,  8  Salk.  226.  And  it  has  with  great  reason 
and  justice  been  said  that:  "Written  slander  is  necessarily 
attended  with  such  deliberation,  and  its  publication  is  so 
well  calculated  to  produce  permanent  mischief  that  an  action 
may  be  maintained  for  the  publication  of  written  words  when 
it  could  not  be  maintained  for  the  publication  of  the  same 
'Words  by  mere  oral  discourse":  See  13  Am.  &  Eng.  Ency.  of 
Xaw,  289-300,  where  the  subject  is  discussed  at  length.  The 
definition  of  libel  recognized  at  common  law  has  been 
adopted  by  statute  in  this  state.  "A  libel  is  a  false  and 
malicious  defamation  of  another  expressed  in  print,  or  writ- 
ing, or  pictures,  or  signs,  tending  to  injure  the  reputation  of 
BU  individual,  and  exposing  him  to  public  hatred,  contempt, 
or  ridicule":  Code,  sec.  2974. 

To  one  holding  public  office  there  is  especial  reason  for 
'affording  protection  against  the  malicious  and  insidious 
tlirusts  of  the  traducer.  As  a  servant  of  the  people  it  is  es- 
sential that  he  should  enjoy  their  fullest  confidence,  respect, 
and  esteem.  Those  intrusted  with  the  performance  of  official 
duties  should  be  pure,  upright,  *••  conscientious,  and  pains- 
taking; and  public  policy  demands  that  they  should  be  un- 
embarrassed by  false  and  unfounded  expressions  of  distrust 
and  contempt  on  the  part  of  those  they  serve.  An  upright 
and  faithful  public  servant  sustains  special  damage  by  rea- 
son of  a  defamatory  publication  which  attacks  his  official 
character.  And  this  is  said  to  be  true,  ^'whether  the  office 
be  merely  confidential  and  honorary,  or  be  productive  of 
emolument ":  Folkard's  Starkie  on  Slander  and  Libel,  see. 
89.     ^'As  regards    language  concerning  one  in  office,  tho 
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-same  general  priDcipIes  apply  as  to  language  concerning  one 
in  trade.  Language  concerning  one  in  office  which  imputes 
to  him  a  want  of  integrity,  or  misfeasance  in  his  office,  or 
a  want  of  capacity  generally  to  fulfill  the  duties  of  his  office, 
or  which  is  calculated  to  diminish  public  confidence  in  him, 
or  charges  him  with  the  breach  of  some  public  trust,  is  ac* 
tionable":  Townshend  on  Slander  and  Libel,  sec.  196.  ''  It 
is  libelous  to  impute  to  any  one  holding  an  office  that  he 
has  been  guilty  of  improper  conduct  in  that  office,  or  has 
been  actuated  by  wicked,  corrupt,  or  selfish  motives,  or  is 
incompetent  for  the  post":  Newell  on  Defamation,  Slander, 
and  Libel,  69.  The  American  and  English  Encyclopedia  of 
Law,  volume  13,  page  309,  also  employs  the  identical  Ian- 
guage  just  quoted,  and  cites  numerous  decisions:  See, 
specially,  Gove  v.  Bleihen,  21  Minn.  80;  18  A.m.  Rep.  380. 
Illustrations  of  the  application  of  the  doctrine  are  numerous. 
It  is  libelous  to  denominate  a  magistrate  as  "a  damned  fool 
of  a  justice":  Spiering  y.  Andrae^  45  Wis.  330;  30  Am.  Rep« 
744;  or  to  say  he  perjured  himself  In  deciding  a  suit,  ''and 

it  is  the  g — d  d d  erroneous  decision  I  ever  saw  any  jus- 

tice  give,  and  it  was  a  d d  outrage,  and  it  was  done  for 

spite":  Govt  v.  Blethen,  21  Minn.  80;  18  Am.  Rep.  380;  or  to 
say  a  judge  lacked  capacity,  '*had  abandoned  the  common 
principles  of  truth,"  and  ''  had  made  the  office  of  clerk  a  sub* 
ject  of  private  negotiation  between  men  to  whom  ^*^  he  was 
under  personal  obligations,  and  endeavored  to  cancel  those 
debts  by  a  barter  of  office":  Robbins  v.  Treadwayy*2  J.  J. 
Marsh.  540;  19  Am.  Dec.  152;  or  to  otherwise  charge  a 
judicial  officer  with  gross  impropriety,  misconduct,  or  cor- 
ruption: In  the  Matter  of  Moore,  63  N.  C.  397;  Royce  v. 
Moloney,  58  Vt.  437.  The  same  is  true  as  to  a  state  senator: 
Wilson  V.  Noonarij  23  Wis.  105;  .  and  it  is  actionable  to 
speak  of  a  member  of  Congress  as  "  a  fawning  sycophant,  a 
misrepresentative  in  Congress,  and  a  groveling  office-seeker," 
who  had  "  abandoned  his  post  in  Congress  in  pursuit  of  an 
office":  Thomas  v.  Croswell,  7  Johns.  265;  5  Am.  Dec.  269. 
*'  It  is  libelous  to  publish  of  one  in  his  capacity  of  a  juror 
that  he  agreed  with  another  juror  to  stake  the  decision  of 
the  amount  of  damages  to  be  given  in  a  cause  then  under 
their  consideration  upon  a  game  of  draughts":  Common' 
toealth  V.  Wright,  1  Cush.  46;  or  to  denounce  a  verdict  as  in- 
famous,  and  express  contempt  for  the  men  who  served  as 
jurors,  charging  them  with  having  "  done  injustice  to  their 
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own  oaths'*:  Byen  ▼•  MaHin,  2  GoL  605;  26  Am.  Rep.  75S. 
So,  too,  it  is  libelous  to  charge  that  a  county  attorney,  **  purely 
out  of  political  fear/'  neglected  to  prosecute  a  certain  person 
suspected  of  having  committed  a  criminal  offense:  Larrabes 
y.  Minnesota  Tribune  Co^  86  Minn.  141;  or  to  publish  that  a 
village  marshal  permits  gambling  to  be  ^'carried  on  before 
his  very  eyes,"  and  is  guilty  of  inattention  to  duty  and  mis- 
conduct in  the  matter  of  making  arrests:  Hay  v.  Reid^  85 
Mich.  296.  Various  other  instances  may  readily  be  found 
by  reference  to  the  text-books  above  cited. 

The  plaintiff  in  the  present  case  was  a  constable.  He 
alleges  in  his  declaration  that  the  meaning  and  intent  of  the 
newspaper  publication  complained  of  was  to  falsely  and  mali- 
ciously charge  him  with  the  questionable  practice  of  attending 
the  daily  sessions  of  the  recorder's  court  of  the  city  of  Aug^sta^ 
for  the  purpose  of  ^®  soliciting  business  for  the  magistrate's 
court  of  which  he  was  constable;  nnd  to  specially  charge  that 
in  a  given  instance  he  was  guilty  of  official  misconduct  in 
inducing  a  certain  named  prisoner  to  apply  for  and  have 
issued  a  warrant  against  another  ''  in  a  matter  which  bad 
undergone  investigation  that  day  in  said  recorder's  courts 
and  been  fully  and  finally  determined  so  far  as  any  necessity 
existed/'  there  being  no  legal  excuse  or  justification  for  the 
issuing  of  such  warrant,  and  it  being  advised  and  brought 
about  by  the  plaintiff  **  for  the  evil  and  corrupt  motive  of  in* 
creasing  his  fees  as  such  constable."  Certainly,  the  article 
published  in  defendant's  newspaper  may  be  said  to  easily 
bear  this  construction;  and  that  it  is  clearly  libelous  to 
falsely  and  willfully  charge  that  a  public  officer,  with  the 
corrupt  and  sordid  motive  of  personal  gain,  prostitutes  the 
legitimate  functions  of  his  office,  appears  to  us  to  be  beyond 
question.  Indeed,  such  has  been  the  express  ruling  by  the 
courts  of  last  resort  both  in  Michigan  and  in  Wisconsin.  In 
Bourreseau  v.  Detroit  Evening  Journal  Co.,  63  Mich.  426,  6 
Am.  St.  Rep.  820,  the  publication  charged  that  a  deputy 
sheriff,  illegally  and  without  justification,  and  solely  with  the 
view  of  increasing  his  fees,  hung  around  the  highways  and 
arrested  men  whose  only  offense  was  that  they  were  poor  and 
ragged.  In  Eviaton  v.  Cramer,  47  Wis.  659,  the  article  pub* 
lished,  while  making  no  express  charge  of  official  misconduct^ 
contained  the  innuendo  that  the  plaintiff,  while  acting  aa 
*' official  sealer  of  weights  and  measures,  and  as  inspector  of 
scales/'  •^made  a  practice  of  'tampering'  with  such  weight* 
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and  scales  for  the  purpose  of  increasing  the  fees  of  his  office.*^ 
In  passing  upon  a  demarrer  which  had  been  filed  to  th» 
action,  the  court  said:  '*  Now  that  such  statements  are  prima 
facie  prejudicial  to  plaintiff,  calculated  to  degrade  him  in 
public  estimation,  and  bring  him  into  public  hatred  and  con* 
tempt,  seems  too  ^**  plain  for  discussion."  We  agree  with 
Mr.  Justice  Cole  who  delivered  the  opinion  in  that  case. 

It  is  insisted,  however,  that  the  publication  in  question  wa» 
privileged.  Under  the  allegations  of  the  plaintiff's  declara- 
tion this  contention  cannot  be  maintained.  Freedom  of  th» 
press  is,  indeed,  a  matter  of  great  public  moment  and  con* 
earn,  but  the  willful  abuse  of  this  liberty  will  not  be  tolerated 
bj  a  court  of  justice;  and,  if  either  the  publisher  of  a  news* 
paper  or  any  private  person  abuses  the  right  to  publicly  ex* 
press  his  sentiments  on  any  subject  through  the  columns  of 
a  newspaper,  he  must  defend  himself  upon  the  same  legal 
ground:  13  Am.  &  Eng.  Ency.  of  Law,  816.  '^The  conduct 
of  public  oflScers  is  open  to  publip  criticism,  but  the  imputa^ 
tion  of  bad  motives  or  of  criminal  offenses,  unless  there  is  so 
much  ground  for  the  imputation  that  a  jury  shall  find  some 
foundation  for  belief  in  them,  is  not  such  criticism.  The  pub- 
lication must  be  strictly  privileged,  and  have  some  probable 
cause":  Neeb  ▼.  Hope,  111  Pa.  St.  146.  The  plaintiff  alleges, 
in  substance,  that  the  publication  complained  of  was  a  false 
and  malicious  defamation,  willfully  intended  to  injure  him 
both  in  his  individual  and  in  his  official  capacity,  and  that 
neither  the  author  of  the  article  nor  the  publishers  of  the 
newspaper,  had  any  reason  to  believe,  or  did  in  fact  believe 
that  the  libelous  charge  made  against  him  was  true 
Whether  or  not  there  was  probable  cause  for  the  belief  on  the 
part  of  the  defendant  that  the  information  received  by  it  was 
entirely  reliable  and  trustworthy,  and  whether  it  acted  in 
perfect  good  faith,  or  published  the  article  willfully  and  ma* 
liciously  with  the  intent  alleged,  were  questions  of  fact  which 
the  jury  alone  could  pass  upon:  Pearce  v.  Bower ^  72  Ga.  243» 

The  trial  judge  properly  overruled  the  demurrer  filed  to 
the  plaintiff's  declaration. 

Judgment  affirmed. 

Ldel  of  Poblio  Offioib.— It  Is  libeloni  per  m  to  Impiite  to  a  penon  fai 
kia  oflfickl  ebaraoter  incApaoity  or  any  kind  of  fraud,  dishonasty.  or  mia- 
eoodnet:  Coi^la  t.  Kerr^  74  Tex.  S9;  16  Am.  Si.  Rep.  819.  This  qoeetioa 
win  bo  foand  faUy  discnaeed  in  the  extended  notes  to  MeAUitUt  v.  DetnU 
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Fne  Preu  Ooi,  16  Am.  St.  Bep.  349,  and  Jonoi  y,  Townsend,  68  Anu  Bap» 
«86. 

IiiBSL. — Province  of  jadge  and  jury  in  proaecntiont  for:  Sae  the  aztandad 
notes  ioState  v.  SyphreU^  13  Am.  St  Rep.  626,  and  Van  VeekUm  ▼•  Hofkkm 
4  Am.  D^o.  351. 
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[91  Gboboia,  661.] 

Meghanios'  Libms— Waiyeb  oy.-— The  receipt  by  a  laborer  of  a  draft  upon 
his  debtor  for  the  amount  of  wages  due  him  is  not  a  waiver  of  his  liaa 
for  snch  wages,  and  the  fact  that  he  indorses  and  negotiates  the  draft 
for  value  does  not  constitute  snch  waiver,  provided  he  regains  posses* 
•ion  and  control  of  the  draft  from  his  indorsee,  takes  the  neoessarj 
steps  in  due  time  to  enforce  his  lien,  and  offers  to  surrender  the  draft  to 
the  debtor  or  to  the  court  at  the  time  of  the  trial. 

Hiohamzob'  Liens — Effiot  of  Taking  SKCUBnr.— The  indorsement  of  a 
draft  received  by  a  laborer  for  his  wages  is  canceled  and  title  restored 
to  him  for  the  purpose  of  enforcing  his  lien  for  the  wages  by  delivery 
of  possession,  and  control  of  the  draft  to  him  by  his  indorsee. 

Mechanic's  Lien  fob  Pbice  of  Standing  Tiicbeb. — Standing  timbar  is 
realty,  and,  under  a  statute  giving  persons  furnishing  lawmilla  with 
timber  a  lien  upon  the  mill  and  its  products,  no  Hen  can  be  maintained 
for  the  price  of  standing  timber  purchased  by  the  owner  of  each  milL 

Hbchanios'  Liens— Logs  Fubnished  Sawmill.— Under  a  statute  giving 
persons  furnishing  sawmills  with  timber  a  lien  upon  the  mill  and  ita 
products  no  lien  can  be  maintained  for  the  contract  price  dne  a  con- 
tractor for  cutting  standing  timber  belonging  to  the  mill-owner,  and  for 
hauling  and  delivering  the  logs  at  the  milL 

Mechanics'  Liens— Machinebt  Fubnished  Sawmill. — ^Under  a  statu ta 
giving  a  lien  upon  a  sawmill  and  its  products  to  any  one  furnishing 
such  mill  with  *'  timber,  logs,  provisions,  or  any  other  thing  necessary 
to  carry  on  the  work  of  sawmills,"  no  lien  can  be  maintained  against  a 
sawmill  by  a  person  furnishing  it  with  machinery,  hardware,  imple* 
ments,  and  tools.  Such  things  are  not  ejtudem  generis  with  the  things 
enumerated  in  the  statute. 

Mechanics'  Liens— Oil  Consumed  in  Sawmill.— Under  a  statute  giving 
a  lien  upon  a  sawmill  and  its  products  to  any  one  furnishing  such  mill 
with  "timber,  logs,  provisions,  or  any  other  thing  necessary  to  carry 
on  the  work  of  sawmills,"  a  lien  may  be  maintained  for  lubricating 
oil  furnished  a  lumber  company  owning  and  operating  such  milL 

Action  to  enforce  liens.  The  articles  referred  to  in  the 
opinion  as  being  designated  in  paragraph  (6)  of  the  second 
faeadnote  consisted  of  saws,  belting,  globe  valves,  pinions, 
couplings,  bolts,  chains,  nails,  screws,  gauges,  augers,  files, 
wrenches,  axebandles,  and  ropes. 

De  Lacy  &  Bishop,  for  the  plaintiffs  in  error. 

C,  Estet^  Hill,  Harris  &  Birch,  and  J.  L.  Haphini  A  San^ 
for  the  defendant  in  error. 
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•*»  Lumpkin,  J.  1.  This  is  a  branch  of  the  litigation 
arising  over  the  administration  of  the  assets  of  the  Empire 
Lumber  Company,  which  resulted  in  bringing  many  cases  to 
this  court.  Among  the  parties  to  the  original  petition  for  a 
receiver  were  a  large  number  of  manual  laborers  who  had 
been  employed  as  such  in  and  about  the  running  of  the  mill 
and  its  machinery,  and  who  set  up  their  liens  and  insisted 
upon  the  priority  of  the  same.  All  the  facts  necessary  to  the 
validity  and  enforcement  of  their  liens  were  admitted,  and 
their  claims  were  allowed  by  the  master  except  as  to  certain 
amounts  represented  by  drafts  which  had  been  given  to  some 
of  the  laborers  by  the  lumber  company  in  settlement  of  their 
wages.  These  drafts  were  indorsed  by  the  laborers  respec- 
tively holding  them,  to  Lupo  Bros,  and  others,  for  collection, 
or  for  the  purpose  of  borrowing  money  on  them.  The  parties 
to  whom  the  drafts  were  indorsed  did  advance  and  loan 
money  on  them  to  the  laborers,  and  forwarded  the  same  for 
collection,  but  payment  of  them  was  refused,  and  they  were 
returned.  They  were  afterward,  but  before  the  beginning  of 
this  litigation,  redelivered  to  the  original  payees,  who  are 
held  responsible  to  the  parties  to  whom  they  had  indorsed 
the  drafts  for  the  amounts  advanced  upon  them.  These 
laborers,  having  the  possession  and  control  of  the  drafts, 
offered  to  surrender  them  to  the  court,  and  had  full  authority 
so  to  do. 

Under  these  circumstances  we  think  the  master  erred  in 
disallowing  so  much  of  these  liens  as  were  represented  by  the 
drafts  referred  to.  The  mere  receipt  by  a  laborer  of  a  prom- 
issory note  from  his  debtor  will  not  waive  the  right  of  lien. 
In  Ford  v.  Wilson,  85  6a.  109,  this  court  held  that  no  implied 
waiver  of  a  materialman's  statutory  lien  resulted  from  the 
acceptance  of  the  promissory  note  of  a  third  person  as  col- 
lateral security,  there  being  no  intimation  in  the  statute 
^•*  that  materialmen  were  not  to  have  a  lien  as  well  when 
they  took  personal  security  as  when  they  did  not.  There  is 
likewise  nothing  in  the  statute  allowing  liens  to  laborers 
which  would  make  the  mere  acceptance  by  them  of  cumula* 
tive  security  a  ground  for  defeating  their  liens.  According 
to  the  principle  of  the  case  cited,  it  would  follow  incontro- 
vertibly  that  the  acceptance  by  a  laborer  of  a  promissory 
note  from  his  employer  for  an  amount  due  the  former  as 
wages  would  not  defeat  his  lien,  unless  the  note  was  given 
and  received  as  an  absolute  discharge  and  payment  of  the 
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debt  An  actnal  negotiation  and  transfer  of  the  note  would 
destroy  the  lien,  this  rule  being  founded  upon  the  theory  that 
the  lien  creditor,  by  transferring  the  note,  receives  payment 
in  full  of  his  claim.  But  if  he  afterward  regains  possession 
of  the  note  before  commencing  proceedings  to  foreclose  ho 
is  in  the  same  position  as  if  the  note  had  never  been  trans* 
ferred  at  all:  Kneeland  on  Mechanics'  Liens,  sec.  142.  In 
13  American  and  English  Encyclopedia  of  Law,  page  623,  it 
is  said  that:  "Generally,  a  mechanic's  lien  is  not  waived  or 
abandoned  by  accepting  other  security,  such  as  a  promissory 
note":  See  cases  there  cited  upon  this  subject  Section  1532 
of  2  Jones  on  Liens,  page  414,  is  directly  in  point,  and  reada 
as  follows:  **  But  the  taking  of  the  debtor's  own  note,  or  other 
evidence  of  indebtedness,  which  does  not  extend  the  credit 
beyond  the  time  within  which  a  lien  may  be  asserted,  does 
not  amount  to  a  waiver  of  the  right  of  lien,  in  the  absence 
of  an  express  agreement  to  that  effect.  If  such  note  is  nego- 
tiated by  the  contractor  the  lien  is  lost,  unless  he  regains 
possession  of  it  in  time  to  enforce  the  lien.  The  claimant 
must  produce  the  note  at  the  trial,  or  satisfactorily  account 
for  its  absence,  or  else  the  lien  cannot  be  enforced."  Apply- 
ing these  authorities,  which  seem  to  be  sound,  to  the  facts  of 
the  present  case,  which  show  that  the  drafts  were  returned 
to  the  laborers,  and  that  their  ^^^  proceedings  to  foreclose 
were  begun  within  the  time  allowed  by  law  for  this  purpose, 
it  is  clear  that  the  master  erred  in  disallowing  the  liens  for 
the  amounts  represented  by  the  drafts,  and  that  the  court 
was  wrong  in  sustaining  this  part  of  the  master's  report. 
The  indorsees  of  the  drafts,  by  returning  them  to  the  labor- 
ers, and  giving  the  latter  the  possession  and  control  of  the 
same  with  full  power  to  surrender  them,  virtually  canceled 
the  contracts  of  indorsement.  At  any  rate,  the  laborers  had 
at  least  the  equitable  title  for  the  purpose  of  enforcing  their 
liens,  and  their  liability  to  the  indorsees  is  really  upon 
account  for  the  money  originally  advanced  upon  the  drafts. 
Certainly,  nothing  in  the  facts  stated  would  make  them 
necessarily  and  absolutely  liable  upon  the  indorsements. 

2.  Darcy,  Davis,  and  Green,  intervening  creditors,  claimed^ 
under  section  1985  of  the  code,  liens  against  the  lumber 
company  for  timber  furuished  by  them  to  it  and  its  sawmilL 
The  master  disallowed  the  claims  of  Darcy  and  Davis  for 
the  reason,  as  stated  in  his  report,  that  the  evidence  showed 
they  did  not  own  the  trees  from  which  the  logs  delivered  hf 
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Ihem  were  cut,  bat  Bimply,  as  coDtractors,  cat  the  trees  into 
logs  and  hauled  the  same  to  the  mill.    The  finding  of  the 
master  as  to  the  facts  of  this  transaction  was  erroneouS|  the 
evidence   being   conclusive  and   uncontradicted  that  these 
parties  did  own  the  trees,  and  sold  them  to  the  company  as 
^standing  timber/'  but  it  does  not  appear  that  these  parties 
cnt  the  trees  into  logs  and  delivered  them  to  the  mill.    The 
elaim  of  Green  was  disallowed  for  another  reason,  which  it 
is  unnecessary  to  state.    The  claims  of  all  three  of  these 
parties  ought  to  have  been  disallowed,  and  the  master  was 
right  in  so  doing,  although  he  may  not  have  given  the  proper 
reasons  for  his  decisions.    The  evidence  shows  that  all  these 
claimants  sold  to  the  lumber  company  standing  trees  as  they 
grew  in  the  *^^  woods.   Standing  timber  is  realty,  and  there- 
fore not  embraced  in  the  terms  of  section  1985  of  the  code. 

Counsel  for  defendants  in  error,  in  open  court,  expressed 
their  consent  to  a  reversal  of  so  much  of  the  judgment  of  the 
court  below  as  approved  the  report  of  the  master  disallowing 
these  claims.  This  consent  was  based  upon  the  erroneous 
finding  of  fact  by  the  master  above  indicated.  Having 
shown,  however,  that  these  parties,  under  the  facts  as  they 
actually  appear,  are  not  entitled  to  a  lien,  a  sufficient  reason 
is  thus  presented  for  declining  to  reverse  the  judgment  in 
this  respect,  even  were  it  otherwise  proper  to  do  so  upon  the 
mere  consent  of  counseL 

H.  and  C.  Erskine  and  J.  E.  and  M.  D.  Price  claimed  a 
lien  for  logs  furnished  by  them  to  the  lumber  company. 
The  proof  shows  that  the  company  owned  lumber  trees 
standing  in  the  woods,  and  that  these  parties,  as  contract* 
ors,  cut  down  the  timber  and  hauled  and  delivered  the  logs 
to  the  milL  Section  1985  of  the  code  contemplates  that  per- 
sons furnishing  sawmills  with  timber,  logs,  etc.,  shall  own 
the  material  furnished.  Certainly,  logs  which  already 
belong  to  the  owners  of  a  mill  were  not  included  nor 
intended  to  be  included  in  the  provisions  of  this  section. 
It  is  diflBcult  to  conceive  how  a  corporation  can  be  furnished 
with  a  thing  which  already  belongs  to  it.  The  contractors 
furnished  the  labor  necessary  to  convert  the  standing  trees 
into  logs  suitable  for  the  purposes  of  the  company's  busi- 
ness,  but  in  no  sense  can  they  be  said  to  have  furnished  the 
logs  themselves.  The  master  was  therefore  right  in  disallow- 
ing the  claim  of  lien  of  the  parties  last  mentioned,  and  iba 
court  properly  sustained  his  action  in  so  doing. 
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The  Atlanta  Rubber  Company^  and  a  nnmber  of  other 
creditors,  claimed  liens  for  such  articles,  and  others  of  simi* 
lar  character,  as  are  designated  in  paragraph  (6)  of  the 
second  headnote.  Their  contention  was  that  these  *^ 
articles  were  embraced  in  the  words  *'  any  other  thing  neces* 
sary  to  carry  on  the  work  of  sawmills,"  which  follow  the 
words  *' timber,  logs,  provisions,"  in  section  1985  of  the  code. 
We  do  not  think  this  contention  is  well  founded.  The  word& 
first  above  quoted  refer,  in  our  opinion,  to  things  of  like 
kind,  ejusdem  generis,  as  those  indicated  by  the  words  last 
quoted.  The  latter  relate  to  a  class  of  articles  which  are 
immediately  consumed  in  their  use.  Machinery,  hardware^ 
implements,  etc.,  while,  in  point  of  fact,  equally  necessary 
to  the  carrying  on  of  the  work  of  sawmills,  belong  to  an 
entirely  different  class,  possessing,  more  or  less,  the  elements 
of  permanency  and  durability.  "When  there  are  general 
words  following  particular  and  specific  words  the  former 
must  be  confined  to  things  of  the  same  kind":  Sutherland 
on  Statutory  Construction,  sec.  268.  See,  also,  other  author- 
ities in  support  of  this  proposition,  cited  in  Sander$  ▼•  State^ 
86  Ga.  719,  720. 

The  Standard  Oil  Company  claimed  a  lien  for  oil  fur- 
nished to  the  lumber  company.  We  think  oil  for  lubricat- 
ing purposes  could  be  properly  included  in  the  same  class  as 
that  to  which  timber,  logs,  and  provisions  belong,  it  being 
an  article  at  once  consumed  in  its  use.  It  does  not  aflSrm- 
atively  appear,  however,  that  the  Standard  Oil  Company, 
either  by  aflSdavit  or  by  intervention,  commenced  proceed- 
ings to  enforce  its  lien  for  the  oil  furnished  within  twelve 
months  after  the  debt,  so  far  as  chargeable  upon  the  prop- 
erty now  in  question,  became  due.  This  company  furnished 
oil  to  the  defendant  corporation  at  its  mills  at  Empire, 
Georgia,  and  also  at  Sedden,  Alabama,  and,  although  the 
amount  due  for  the  oil  furnished  at  the  mills  in  this  state  is 
shown,  it  is  impossible  to  ascertain  definitely  from  the  evi- 
dence when  this  amount  became  due,  or  that  it  had  not  been 
due  for  more  than  one  year  before  a  proceeding  of  any  kind 
to  foreclose  the  lien  was  instituted. 

*^^  We  therefore  hold  that  the  master  did  not  err  in  dis- 
allowing the  alleged  liens  for  machinery,  hardware,  imple- 
ments, etc.,  or  for  the  oil  mentioned,  and  there  was  no  error 
by  the  court  in  sustaining  his  report  as  to  these  claima* 

Judgment  reversed  in  part  and  in  part  affirmed. 
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Mbchakigb*  LiIkks — Waiver  bt  Takimo  Notm  ob  Qtbis  Swubitibb. 
Waifer  of  a  mechanic's  lien  it  not  inferred  from  the  taking  of  oolUteral 
lecariiy  from  another  in  a  manner  not  inconsistent  with  the  continued 
uiatence  of  the  lien:  Kilpairiek  ▼.  Kansas  CUy  e^e.  i2.  i?.  C7a,  38  Neb.  620; 
41  Am.  St.  Rep.  741.  and  extended  note  at  pages  761-766«  thorocghly  dis- 
eoasing  the  subject. 

Rial  P&ofkrty — Gbowino  T&iub  A8.~Growing  trees  are  a  port  and 

ptrcel  of  the  land  on  which  they  grow:  MeKenm  T.  Sknot^  70  Miss.  888;. 
V  Am.  8tb  Rep.  654,  and  note. 
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Hoinoii>B~Kiu.iHO  BT  Pabamodb—SblF'DBIsnsb.— The  killing  of  a  hos* 
band  by  the  paramour  of  the  former's  wife  is  justifiable  when  the  hus- 
band deliberately  lays  a  trap  for  the  paramour  by  pretending  that  he 
is  going  on  a  journey,  and  concealing  himself  near  his  home  for  the  pur- 
pose of  killing  the  paramour,  if  he  is  caught  in  the  guilty  act,  providing 
sneh  killing  is  done  by  the  paramour  in  defending  himself  against  a 
deadly  assault  made  by  the  husband  while  the  paramour  and  the  wife 
an  indulging  in  illicit  intercourse. 
Xtidbkcb — Pjutilbokd  Communications. — A  Lkttbb  from  HasBAND  vk 
WiFB  received  by  her,  indicating  the  state  of  his  feeliogs  toward  her 
paramour  and  herself  in  relation  to  the  latter,  is  not  admissible  ia 
evidence  in  his  behalf  on  bin  trial  for  killing  such  husband,  although 
the  wife  rolnntarily  gave  the  letter  to  her  paramour  before  the  homi- 
cide, and  the  latter  thereafter  retained  possession  and  control  of  it^ 
HoMiciDii. — Dtino  Dsola rations  ov  Dbobaskd  abb  Admissiblb  in  Eti* 
DBNOB  on  a  trial  for  murder  to  prove  any  relevant  fact  embraced  ia 
the  ret  gfsia  of  the  killing. 

/.  Branham  and  Reeee  &  Denny^  for  the  plaintiff  in  erron 

W.  J.  NunnaUy^  Bolicitor  general^  and  J.  W.  Harriiy  Jr.^  fof 
the  state. 

'^•^  Lumpkin,  J.  1.  The  tragedy  disolosed  by  the  record 
in  this  case  is,  in  every  way,  deplorable.  It  presents  a  singu- 
larly striking  instance  of  human  death  and  misery  resulting 
from  human  misconduct.  The  trial  of  such  a  case  imposes 
upon  the  parties  concerned  on  both  sides,  the  witnesses,  the 
jurorSy  the  counsel,  and  the  courts,  the  performance  of  thfr 
most  painful  duties.  We  deeply  regret  the  necessity  which 
requires  as  to  deal  with  questions  of  the  kind  now  before  us;, 
but  we  shall  not  shrink  from  plainly  laying  down  the  law  a» 
we  understand  it  to  be,  after  anxious  and  careful  exami- 
nation.     The  evidence  is  exceedingly  voluminous,  and  ia 
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many  respects  oonflicting.  It  tends  to  show,  almost  beyond 
the  possibility  of  question,  that,  for  many  months  before  the 
homicide  of  Stephens,  adulterous  relations  had  existed  be* 
tween  his  wife  and  his  slayer.  It  also  tends  strongly  to  show 
that  this  was  certainly  known  to  Stephens,  and  that,  if  he 
-did  not  actually  connive  at  it,  he  at  least  tolerated  it.  Ac- 
-cording  to  the  statement  made  by  the  accused,  the  deceased 
knew  of  the  illicit  intercourse,  and  practically  assented 
to  it  There  is  undisputed  sworn  testimony  showing  that 
Stephens  had  in  his  possession,  for  months  before  he  was 
killed,  a  letter  his  wife  had  written  the  accused,  and  which 
he  (Stephens)  had  taken  from  the  trunk  of  the  latter;  and 
that  for  nearly  a  month  before  the  killing  Stephens  also  had 
in  his  possession  a  letter  which  the  accused  had  written  to 
Mrs.  Stephens,  and  which  Stephens  intercepted  before  its  de- 
livery to  her.  These  letters  were  iu  his  pocket,  and  were 
taken  from  it  after  he  was  fatally  shot.  Their  contents  show, 
almost  indubitably,  that  the  writers  had  been  sustaining 
toward  each  other  the  most  affectionate,  intimate,  and  ^'^ 
guilty  relations.  Besides,  there  was  much  testimony  as  to 
numerous  incidents  and  circumstances  which,  if  true,  would 
^conclusively  establish  that  Stephens,  for  a  considerable  time 
before  the  homicide,  absolutely  knew  his  wife  and  Wilkerson 
had  been  constantly  and  repeatedly  committing  adultery 
with  each  other;  that  in  the  face  of  this  knowledge  he  per- 
€isted  in  requesting  Wilkerson  to  remain  in  his  employment 
when  the  latter  wished  to  go  away,  and  frequently  expressed 
a  purpose  to  do  so;  and  that  Stephens,  under  these  circum- 
«tances,  allowed  Wilkerson  free  access  to  his  house  and  family, 
permitted  him  to  take  his  meals  there  as  a  boarder,  and  main- 
tained toward  him  a  kind  and  friendly  demeanor. 

As  the  case  must  be  tried  again  we  do  not  wish  to  be 
understood  as  stating  as  an  undisputed  fact  that  Stephens 
•did  know,  for  some  time  before  he  was  killed,  of  his  wife's 
adultery  with  Wilkerson,  On  the  contrary,  the  state  stren- 
uously contended  that  he  did  not,  that  he  merely  suspected 
her  guilt,  and  that  he  laid  a  trap  to  verify  the  correctness  of 
his  suspicions,  and,  finding  them  well  founded,  shot  and 
undertook  to  kill  the  adulterer  as  soon  as  the  discovery  was 
made.  We  have,  therefore,  with  great  brevity,  simply  un- 
<[ertaken  to  set  forth  enough  to  show  that  there  was  strong 
evidence  to  support  the  contention  of  the  defense  that  the 
deceased  knew,  with  certainty,  of  his  wife's  infidelity  to 
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and  of  her  adultery  with  Wilkerson,  and  that  h»  laid  the 
trap,  not  for   the  purpose  of  proving  the  correctneaii  of  mere 
«(i8picion8,  but  for   the  deliberate  purpose  of  catching  and 
mrprising  his  wife  and  her  paramour  in  an  act  of  which  he 
already  knew  they  had  been  repeatedly  guilty,  and  then  kill- 
ing the  paramour,  not  to  prevent  the  adultery,  but  to  obtain 
revenge  xipon  the  adulterer.    The  contentions  of  the  state  and 
ihe  accused  were  as  above  stated.    What  the  real  truth  is 
ws  do  not  decide,  but  we  leave  open  for  determination  by 
the  jury,   at  the  next  hearing,  the  vitally  important  issue 
thus  made. 

^'*  The  motion  for  a  new  trial  contained  a  large  number 
of  grounds.  Error  was  assigned  upon  numerous  charges, 
and  the  refusal  of  numerous  requests  to  charge.  It  is  not 
necessary  to  state  or  discuss  them  in  detail.  The  law  of  the 
ease  upon  the  controlling  question  involved  is  stated  in  the 
first  beadnote.  The  evidence  is  conflicting  as  to  the  atti* 
tade  of  Mrs.  Stephens  and  Wilkerson  toward  each  other  at 
the  moment  Stephens  appeared  on  the  scene  and  began  to 
fire.  The  state  contends  that  they  were  in  the  very  act  of 
adultery,  and  the  accused  contends  their  conduct  on  that 
occasion  was  free  from  all  guilt,  both  in  act  and  intention. 
Taking  the  entire  charge  of  the  court,  in  connection  with  the 
refusals  to  charge,  it  will  appear  that  the  trial  judge  was  of 
the  opinion  that  if  Stephens  came  suddenly  upon  his  wife 
and  Wilkerson,  and  found  them  in  the  act  of  adultery,  or 
under  circumstances  indicating  that  the  adulterous  act  was 
just  over  or  about  to  begin,  he  would  be  perfectly  justifiable 
in  killing  Wilkerson  on  the  spot,  although  he,  Stephens,  with 
actual  knowledge  of  their  previous  guilt,  had  laid  a  plan  to 
bring  them  together  for  the  express  purpose  of  killing  Wil* 
kerson.  The  jury  were  instructed  to  this  effect,  and  were 
nowhere  instructed  that  if  Stephens  knew  of  his  wife's  infi* 
delity,  and  laid  a  trap  to  catch  Wilkerson  in  the  act  of  adul* 
tery  with  her,  expecting  and  designing  to  so  catch  him,  and 
intending  then  and  there  to  kill  him,  he,  Stephens,  would 
not  be  justified  in  so  doing.  We  think  the  accused  was  en- 
titled to  a  charge  of  the  kind  just  indicated,  with  the  addi* 
tional  statement  that  if  Stephens  was  not  justified  in  shooting 
Wilkerson,  the  latter  had  a  right  to  defend  himself  from  a 
deadly  attack  by  Stephens;  and  in  our  judgment  a  new  trial 
•hould  be  granted  because  such  a  charge  was  not  given. 
Drysdale  v.  State,  83  Oa.  744,  20  Am.  St.  Rep.  840,  does 
AtL  m.  kjw..  vou  xuv.  -f 
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not  in  the  least  conflict  with  this  view.  In  that  case  it  wa» 
held  that  ^**  "a  husband  may  attack  for  intimacy  with 
his  wife  in  his  presence,  raising  a  well-founded  belief  that 
the  criminal  act  is  just  over  or  about  to  begin;  and  the 
adulterer,  though  in  danger,  has  no  right  to  defend  himself 
by  using  a  deadly  weapon,"  for  the  reason,  as  stated  by 
Chief  Justice  Bleckley,  that  '^  whatsoever  the  law  would  jus- 
tify  the  husband  in  doing  under  such  circumstances  it 
would  not  justify  the  adulterer  in  preventing  by  homicide  or 
attempting  homicide;  perhaps  not  otherwise  than  by  making 
his  escape."  But  it  does  not  appear  in  the  report  of  Drysdale 
y.  StaU,  83  Oa.  744,  20  Am.  St  Rep.  840,  that  there  had 
been  any  previous  adultery  between  him  and  the  wife  of  the 
prosecutor,  much  less  that  the  latter  had  any  knowledge,  or 
even  a  suspicion,  of  such  a  thing;  and  the  case  was  ruled 
on  the  fact  therein  stated,  which  merely  showed  that  the 
prosecutor  caught  his  wife  and  Drysdale  under  circum- 
stances strongly  indicating  that  they  had  just  committed,  or 
were  about  to  commit,  adultery,  and  immediately  assaulted 
Drysdale,  who  replied  by  shooting  at  the  husband,  and  hia 
act  was,  under  the  circumstances,  rightly  held  not  to  be  jus- 
tifiable. 

The  strongest  case,  perhaps,  in  our  reports,  asserting  the 
right  of  a  husband  to  slay  the  seducer  of  his  wife,  is  that  of 
Bigga  v.  State,  29  Ga.  723,  76  Am.  Dec.  630,  and  it  falls  very 
far  short  of  sustaining  the  doctrine  that  a  husband  who 
knows  for  weeks  of  his  wife's  guilt,  and  does  nothing  to  put 
a  stop  to  it,  may  then  form  a  deliberate  plan  to  catch  her  in 
the  guilty  act  for  the  purpose  of  slaying  her  paramour.  Such 
a  slaying  would  be  murder,  and  nothing  else.  Judge  Holt 
had  charged  the  jury  that  under  no  circumstances  would  a 
man  be  justifiable  in  taking  the  life  of  another  who  attempts 
the  seduction  of  his  wife.  This  charge  was  too  strong,  and 
Judge  Lumpkin  said,  in  effect,  it  was  the  privilege  of  the  jury* 
to  determine  whether  the  strong  arm  of  the  husband  may  not 
interfere  to  shield  and  defend  the  wife  from  ^^  pollution^ 
but  he  did  not  say  that  a  husband  could  justifiably  kill  the 
seducer  of  his  wife  as  a  matter  of  personal  revenge. 

The  law  permits  and  will  justify  the  homicide  of  another 
by  the  husband  to  prevent  the  seduction  of  the  wife,  or  even 
to  prevent  the  committing  with  her  of  a  single  act  of  adul- 
tery, if  by  his  previous  conduct  he  has  not  forfeited  the  right. 
Nay  more,  the  law  will  sometimes  excuse  the  husband  for 
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dayiDg  tlie  seducer  of  his  wife,  immediately  after  the  goiltj 
tciia  oreTy  if  lie  acts  promptlj  and  in  that  burst  of  pasaion- 
ttoindign&tion  which  overwhelms  him  apoa  disooyering  the 
outrag<B  ^wliicli  baa  been  done  him.    Even  where  a  husband 
lospecla  the  fidelitj  of  his  wife,  he  may  watch,  and  may  seek 
«&d  make  opportunities  to  test  the  correctness  of  his  sus- 
f^dona;  and,  upon  finding  that  they  are  true,  he  may,  upon 
i  eatdVnng  the  adalterer  in  the  criminal  act,  or  under  circum* 

/  stances  showing  it  has  just  taken  place  or  is  about  to  begin, 

justifiably  slay  the  adulterer.  But  the  law  has  never  in  any 
civiliaed  country  justified,  nor,  in  our  opinion,  ever  will 
jastiiy,  the  killing  by  a  husband  of  an  adulterer  of  whose 
guilt  he  had  long  known,  and  toward  whom  he  had  mani- 
fested a  friendly  feeling;  certainly  not  when,  in  addition  to 
these  facta,  it  also  appears  that  the  adulterer  was  aware  of 
the  husband's  knowledge  of  his  guilt 

It  ia  conceivable  that  one  man  may  invite  another  to  share 
his  marriage-bed;  and,  where  this  is  done,  it  could  not  for  a 
moment  be  contended  that,  if  the  husband  surprised  the  other 
in  an  act  of  adultery  with  his  wife,  he  would  be  justifiable  in 
•laying  the  adulterer*  Where  a  husband  connives  at,  and 
tacitly  consents  to,  adulterous  relations  between  his  wife  and 
another  man,  and  such  connivance  and  consent  are  known 
to  the  latter,  it  is  somewhat  in  the  nature  of  an  invitation  to 
debauch  the  wife,  the  difierence  between  such  conduct  and 
a  positive  ^'*  invitation  being  in  degree  only.  While,  of 
course,  the  behavior  of  the  adulterer  is  heinous  and  unlaw- 
ful, and  cannot  be  justified  or  excused,  the  husband  cannot, 
nnder  such  circumstances,  become  bis  legal  executioner  and 
put  him  to  death.  The  simple  truth  is,  that  while  the  law 
may  justify  a  homicide  committed  for  the  purpose  of  prevent* 
ing  adultery,  and  may  excuse  a  homicide  on  the  part  of  one 
who  promptly  resents  unto  death  an  unauthorised  and  totally 
indefensible  invasion  of  his  marital  rights,  the  law  never 
makes  jostifiable  a  homicide  committed  in  a  spirit  of  re- 
Tenge,  and  for  the  purpose  of  revenge  only. 

The  rule  we  lay  down  in  the  present  case  is  no  new  doc- 
trine in  (Georgia.  In  Hill  ▼.  State^  64  Ga.  469,  Jackson, 
Justice,  said:  ''Our  law  broadly  separates  the  act  of  deliber- 
ately seeking  another  and  slaying  him  for  past  wrongs,  how^ 
ever  heinous  they  may  be,  from  the  act  of  slaying  another  to 
prevent  bis  doing  a  present  wrong,  or  future  wrong  immi* 
nsntly  impending.     Whenever  done  to  avenge  the  past,  it  la 
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not  justifiable;  when  done  under  pressing  necessity  to  defend 
life,  or  limb,  or  wife,  or  child,  or  habitation,  or  property, 
against  felonious  attack  on  either  it  is  justifiable/'  And,  in 
that  case,  it  was  held,  that,  in  order  to  justify  the  killing,  it 
must  have  been  done  to  prevent  the  deceased  from  attempt* 
ing  or  consummating  the  impending  adultery  with  the  wife, 
and  not  to  avenge  a  past  adultery  with  her.  Again,  in  Child 
V.  Statej  81  Ga.  450,  Blandford,  Justice,  said:  *'We  do  not 
think  that  any  man  is  justifiable  in  killing  another  who  has 
committed  adultery  with  his  wife,  after  the  adultery  has 
been  committed;  for  that  would  seem  to  be  killing  in  a  spirit 
of  revengCi  which  would  make  it  murder.  The  killing  must 
be  done  to  prevent  the  adultery,  and  there  must  be  a  neces- 
sity for  it.  The  taking  of  human  life  must  be  necessary  to 
prevent  this  great  wrong  upon  the  peace  and  happiness  ^** 
of  families,  in  order  to  justify  the  homicide.  The  law  is, 
that  the  killing  must  be  to  prevent  the  adultery,  and  it  is 
only  in  such  case  that  the  killing  would  be  justified."  It  fol* 
lows,  from  the  rule  laid  down  in  these  cases,  that  where  a 
husband  knows  bis  wife  has  repeatedly  committed  adultery 
with  another  man,  and  lays  a  trap  by  which  he  may  detect 
them  in  the  commission  of  yet  another  adulterous  act,  his 
purpose  being  to  avenge  the  past  adultery,  and  not.  of  course, 
to  prevent  the  particular  act  of  adultery  which  he  expects  to 
witness,  he  could  not  be  justifiable  in  slaying  the  adulterer: 
See,  also,  Mays  v.  State^  88  Ga.  899,  and  the  authorities  there 
cited.  An  examination  of  those  authorities  will  show  that, 
at  common  law,  it  was  manslaughter  for  a  husband  to  kill 
an  adulterer  even  when  caught  in  the  very  act  of  illicit  inter- 
course with  the  slayer's  wife;  and  it  is  only  by  virtue  of  sec- 
tion 4334  of  our  code,  which  follows  the  sections  defining 
justifiable  homicide,  and  declares  that  *'  all  other  instances 
which  stand  upon  the  same  footing  of  reason  and  justice  as 
those  enumerated  shall  be  justifiable  homicide,"  that  the 
killing  of  an  adulterer  by  the  husband  is  ever  rendered  com* 
pletely  justifiable.  But  for  this  section  the  common-law 
rule  would  now  be  of  force  in  this  state. 

If  the  theory  of  the  defense  be  true,  vis:  that  Stephens 
was  attempting  to  kill  Wilkerson  for  the  purpose  of  aveng* 
ing  past  wrongs  of  which  Stephens  had  full  knowledge,  then 
Stephens  was  certainly  endeavoring  by  violence  and  surprise 
to  commit  upon  Wilkerson  a  crime  amounting  to  at  least 
voluntary  manslaughter,  which,  under  our  law,  is  a  felony; 
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and  this  being  true,  Wilkerson  had  the  nndonbted  rights 
under  the  plain  letter  of  section  4330  of  the  code,  to  defend 
himself  even  to  the  ejctent,  if  necessary,  of  taking  his  assail- 
ant's life.     We  repeat  again,  out  of  abundant  caution,  that 
we  do  not  wish  to  be  understood  as  deciding  that  this  theory 
of  ^'^  the  defense  is  the  truth  of  the  case.     It  will  be  the 
duty  of  the  jury  to  pass  upon  this  question  under  proper 
instructions  from  the  court,  and  we  have  no  wish  to  interfere 
in  the  slightest  manner  with  their  solution  of  it     We  hold 
further,  that  if  Stephens  did  not  actually  know  of  his  wife's 
guilt,  but  only  suspected  it,  and  laid  a  trap  for  ascertaining 
in  good  faith  whether  or  not  his  suspicion  was  well  founded, 
and  if  by  reason  of  having  laid  the  trap  he  caught  his  wife 
and  Wilkerson   in   the  act  of  adultery,  or  under  circum- 
stances showing  they  had  just  committed,  or  were  about  to 
commit,  this  crime,  he  had  a  perfect  right,  under  the  spirit  of 
our  law,  to  kill  the  adulterer,  and  under  such  circumstances 
Wilkerson  would  have  had  no  right  to  defend  himself  by 
making  a  deadly  attack  upon  the  person  of  Stephens.    The 
case  will  turn  upon  the  proper  determination  of  this  question 
by  the  jury.     We  order  a  new  trial  simply  because  the  law 
covering  both  phases  of  this  most  lamentable  occurrence  has 
not  been  fully  and  fairly  presented  to  the  jury.     This  court 
will  go  as  far  as  the  rules  of  established  law  will  permit  in 
protecting  the  virtue  and  chastity  of  the  wives  and  daughters 
of  this  state  from  the  criminal  wiles  of  the  adulterer  and 
seducer,  and  will  uphold  husbands  and  fathers  in  all  they 
may  lawfully  do  to  maintain  and  protect  the  sanctity  of  their 
homes  and  firesides.    But  it  must  be  remembered  that  no 
husband  or  father,  with  a  full  knowledge  that  wrongs  of  this 
kind  have  been  perpetrated  in  his  household,  can  quietly 
acquiesce  in  or  submit  to  the  same,  and  then  deliberately  lay 
schemes  for  the  purpose  of  inflicting  mortal  punishment 
upon  the  wrongdoer.      The  law  rightly  attributes  such  con* 
duct  to  motives  of  revenge,  which  it  has  never  tolerated. 

2.  On  the  trial  the  accused  offered  in  evidence,  and  also 
offered  to  read  as  a  part  of  his  statement,  a  letter  which  had 
been  written  by  Stephens  to  his  wife,  and  ^^  which  she  had 
voluntarily  delivered  to  Wilkerson  some  time  before  the 
homicide.  This  letter  contained  intimations  that  the  writer 
knew  of  the  relations  existing  between  his  wife  and  Wilker* 
ion,  and  also  a  threat  against  the  latter.  The  court  rightly 
fejected  the  letter,  and  refused  to  allow  it  to  be  read  to  the 
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Jnry.  Section  8797  of  the  code  declares  that  oommunica* 
tiocs  between  husband  and  wife  are,  from  public  policj, 
excluded  as  evidence.  Mrs.  Stephens  would  not,  for  this 
reason,  have  been  permitted,  as  a  witness  upon  the  stand,  to 
testify  to  communications  from  her  husband  to  herself,  or  to 
read  to  the  jury  a  letter  which  he  had  written  to  her.  We 
are  therefore  decidedly  of  the  opinion  that  the  same  result  can- 
not be  indirectly  accomplished  by  her  voluntarily  delivering 
a  letter  of  this  kind  to  another  person.  We  are  aware  that 
there  are  respectable  authorities  holding  that  a  privileged 
oral  communication  may  be  given  in  evidence  by  one  who 
overheard  it,  though  an  eavesdropper;  or  that  a  privileged 
written  contmunication,  purloined  from  the  proper  custodian 
of  it,  may  be  received  in  evidence.  In  such  instances,  how- 
ever, the  parties  to  the  privileged  communication  do  not 
themselves  successfully  make  and  keep  it  private:  but,  where 
this  result  is  accomplished,  the  law  will  not  permit  either  of 
the  parties,  directly  or  indirectly,  to  violate  the  confidence  of 
the  other.  In  respect  to  documents  there  is  a  difiference  be* 
tween  those  which  are  confidential  in  their  own  nature,  such 
as  letters  between  husband  and  wife,  and  those  which  be- 
come confidential  by  custody,  such  as  papers  deposited  by 
a  client  with  his  attorney.  The  law,  for  reasons  of  its  own, 
desires  that  all  communications  between  husband  and  wife 
shall  be  absolutely  free  and  untrammeled,  and  that  each  may 
say  or  write  whatsoever  he  or  she  pleases  to  the  other,  with 
the  absolute  assurance  that  the  one  receiving  the  communi- 
cation will  neither  be  compelled  nor  permitted  to  disclose  it. 
We  ^'*  therefore  think  it  the  wiser  and  better  course  to  ad- 
here strictly  to  the  declared  policy  of  our  law,  and  to  hold 
that  this  letter  was  properly  rejected,  however  important  it 
may  be  in  the  determination  of  this  case. 

8.  The  state  introduced  in  evidence  dying  declarations  of 
the  deceased,  to  the  effect  that  he  caught  his  wife  and  Wil- 
kerson  in  the  act  of  adultery.  In  charging  upon  the  law  of 
dying  declarations  the  court,  among  other  things,  stated  to 
the  jury  that  if  the  declaration  made  by  the  deceased  ^*al« 
leges  or  sets  up  any  fact  tending  to  show  adultery  between 
the  defendant  and  deceased's  wife  at  the  time  of  the  killing, 
then  I  charge  you  that  if  the  killing  immediately  grew  out  of 
that,  one  way  or  the  other,  you  may  consider  this  declara- 
tion, if  you  find  it  was  satisfactorily  proven.  I  aay,  under 
the  rules  I  have  given  you,  if  it  was  a  dying  declarationi  con* 
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ttder  it  in  reference  to  that  fact,  whether  any  thing  of  that 

kind  was  going  on  as  I  have  indicated.'*    The  objeotion  to 

the  eharge  was,  that  such  a  declaration  could  not  be  receiyed 

to  prove  adaliery  in  such  a  case.    Section  8781  of  the  code 

declarea  that  dying  declarations  made  by  any  person  in  the 

iriicle  of  death,  who  is  conscious  of  his  condition  as  to  the 

cause  of  his  death  and  the  person  who  killed  him,  are  ad« 

mlsaible  iu  evidence  in  a  prosecution  for  the  homicide.    In 

oar  opinion  the  words  **  as  to  the  cause  of  his  death  "  are  suf« 

fidently  broad  to  include  all  relevant  facts  embraced  in  the 

res  getim  of  the  homicide.    The  object  of  the  law  in  permit* 

ting  such  declarations  to  be  received  would  be  defeated  if 

they  were  confined  to  the  immediate  physical  cause  of  the 

death  and  the  name  of  the  slayer.      The  conversation  or 

conduct  of  the  parties  at  and  immediately  preceding  the 

homicide,  and  constituting  the  res  geatm  of  the  occurrence, 

each  as  a  witness  would  be  permitted  to  relate,  may,  we 

think,  be  proved  by  the  dying  declarations  of  the  person 

killed.     These  declarations  are  received  without  the  sanction 

of  ^^^  an  oath,  because  the  law  presumes  that,  in  view  of 

the  solemnity  of  approaching  death,  of  which  the  party  is 

aware,  he  will  speak  the  truth;  and  this  being  so,  no  reason 

occurs  to  us  for  excluding  such  declarations  as  proof  of  any 

fact  transpiring  at  the  time  of  the  homicide,  which  will 

ihrow  light  upon  the  conduct  of  the  parties  on  that  occasion. 

Judgment  reversed. 

Evmnrci — Panrn.n»D  GoMMaNiCAiTONS^LEmB  ntOM  Husbavd  to 
VfjWM, — A  letter  written  by  a  hosband  to  hit  wife  while  he  ii  impriaoDed 
-«•  a  obaige  of  marder,  and  Tolantarily  tarrendered  by  her,  ie  a  eonfidential 
•eommaiiication,  and  is  not  admiBsible  against  him  on  hie  trial!  8eoU  v* 
Oammonwealih,  9i  Ky.  611;  42  Am.  St  Rep,  371.  See,  alio^  PeopU  v.  Hayetp 
140  N.  Y.  484;  37  Am.  St.  Repi  672»  and  the  extended  note  to  Oommm' 
maUk  V.  8app,  29  Am.  St.  Bep.  416-418. 
fioiooiDB— SviDBNOS. — ImvQ  DscLARATiOHSt  See  the  note  to  8ndi  v, 

SMe,  25  Am.  Sl^  Bep.  726^  and  the  extended  note  to  Field  v.  Staie,  M  Am» 

Aafu  479-4a& 
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HOMXGIDB— DiOLABATioNB  A8  Rbs  Ob8TA— On  the  trial  of  a  mui  for  fli«- 
mnrdar  of  hia  wife,  declarations  made  by  her  immediately  after  th* 
deadly  aasault  upon  her,  npon  emerging  from  the  room  in  which  it  took 
place,  are  admissible  in  evidence  as  part  of  the  rf$  geiia, 

SviOBNox— Dying  DscLARATioilB^PRBsoMFrioN.— In  the  absence  of  any 
showing  to  the  contrary  an  appellate  court  presumes  that  the  trial, 
oonrt  did  its  duty  in  passing  npon  the  admissibility  of  dyiog  declarap- 
tions  in  evidence  as  a  preliminary  question,  and  that  they  were  properly 
admitted. 

WiTiisssi8^Exp£BT  EviDENCs.— A  FBAonoiNO  Phtsioian  is  a  competent 
witness  to  express  an  opinion  as  an  expert  teaching  the  probable  effect 
of  wounds  such  as  other  witnesses  have  described,  with  reference  tD- 
their  adequacy  and  tendency  to  produce  death,  though  he  has  never 
seen  or  examined  the  wounds  himself* 

HoMioiDB— Instructions  as  to  Manslaughtkb. — ^If  a  killing  is  accom- 
plished by  striking,  throwing  down,  and  stamping  npon  the  body  of  the 
deceased,  and  no  provocation  or  mitigatiug  circumstances  are  shown, 
but  a  denial  is  made  that  any  violence  was  used,  the  court  is  under  no* 
obligation  to  charge  the  jury  upon  the  law  of  manslaughter,  voluntary 
or  involuntary. 

Nbw  Trials-Improper  Address  to  thb  Jort. — ^The  fact  that  the  prose- 
cuting attorney  uses  grossly  improper  language  touching  the  defendant- 
in  his  address  to  the  jury  is  no  ground  for  a  new  trial,  in  the  absenoa 
of  objection  or  ruling  of  the  court  at  the  time  the  language  is  used. 

F.  S.  Harrell  and  A,  H.  Russell^  for  the  plaintiff  in  error. 

/•  M.  Terrell,  attorney  general,  and  W.  N.  Spence,  solicitor 
general,  for  the  defendant  in  error. 

^^  BleceleYi  C«  J.  1.  The  deadly  assault  was  made  in  a 
closed  room  in  a  boarding-house,  the  room  occupied  by  Voa 
Pollnitz  and  his  wife,  and  though  some  of  the  blows,  as  well 
as  the  outcry  of  the  wife,  were  heard  by  one  or  more  of  the 
witnesses,  there  was  no  eyewitness  to  the  infliction  of  the- 
blows.  Immediately  after  the  beating  took  place  the  door  or 
the  room  was  opened,  and  the  wife,  on  emerging  from  it,  made^ 
certain  declarations  which  were  admitted  in  evidence.  These 
declarations  were  a  part  of  the  re$  geatm,  and  as  such  were^ 
competent  evidence. 

2.  Certain  sayings  of  the  deceased  were  admitted  as  dying- 
declarations.  They  were  not  objected  to,  and  seem  to  have- 
been  properly  received.  It  is  contended  that  the  trial  judge 
did  not  pass  upon  their  admissibility  as  a  preliminary  quea^ 
tion  before  allowing  them  to  go  to  the  jury.  It  does  not 
affirmatively  appear  thai  he  did  or  did  not.    It  was  his  duty 
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to  do  it,  and  we  cannot  preBume  that  he  failed  to  perforia 
that  duty  properly  and  faithfallj. 

&  A  practicing  pliysician  was  allowed  to  give  in  evidence 

his  opinion   as    an  expert  touching  the  probable  effect  of 

wounds  8uch   as  other  witnesses  described,  though  he  had 

oeyer  Been  or  examined  the  wounds  himself.    He  gave  hi» 

opinion  with  reference  to  their  adequacy  and  tendency  to 

produce   death.       It   appearing  that    he   was  a  practicing 

physician,  he  waa  a  competent  witness  to  form  and  expres» 

in  opinion  upon  this  subject  as  an  expert.    The  examination 

should   have   heen  on  a  hypothetical   rather  than  on  the 

actual  case.     But  no  question  was  raised  as  to  this  point,. 

his  competency  and  not  the  mode  of  his  examination  being^ 

the  matter  raised  by  objection  and  submitted  to  the  court  for 

decision. 

4.  It  is  complained  that  the  court  gave  no  instruction  ^^ 
to  the  jury  touching  the  law  of  manslaughter,  voluntary  or 
involuntary.  The  manner  of  inflicting  the  mortel  wounda 
was,  according  to  a  fair  if  not  a  necessary  inference  from  the 
facte  in  evidence,  by  striking,  throwing  down,  and  stamping 
upon  the  deceased,  who  was  at  the  time  probably  in  a  preg- 
nant condition.  There  could  be  no  voluntary  manslaughter 
without  some  provocation,  and  there  was  not  the  slightest 
evidence  of  any  provocation  whatever;  and  the  accused  did 
not  set  up  or  pretend  that  there  was  any  thing  involuntary 
either  in  the  blows  or  in  their  effect.  He  neither  proved  nor 
Bteted  any  thing  in  mitigation,  but  in  his  statement  to  the 
court  and  jury  denied  that  he  used  any  violence.  It  did  not 
appear,  and  was  not  suggested,  that  any  other  person  was  in 
the  room  by  whom  the  injuries  to  the  wife  could  or  might 
have  been  inflicted.  If  they  were  the  cause  of  her  death,, 
which  occurred  shortly  thereafter,  although  there  might  be 
a  guess  or  conjecture  that  the  killing  was  involuntary,  yet, 
unless  there  had  been  some  evidence  or  some  statement  of 
the  prisoner  tending  to  show  that  it  was  so  in  fact,  or  unlesa 
that  defense  had  in  some  way  been  set  up  or  insisted  upon 
instead  of  being  wholly  negatived  by  the  prisoner's  state* 
ment,  we  cannot  rule  that  the  trial  judge  was  bound,  a» 
matter  of  law,  to  submit  any  question  concerning  it  to  the 
jury.  We  do  not  say  that  it  would  have  been  unlawful  for 
bim  to  do  so  if  such  a  course  had  been  dictated  by  his  owa 
cooscience,  but  we  are  clear  that  the  law  did  hot  impose  it 
epoD  bim  as  an  official  duty. 
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6.  The  language  imputed  to  the  solicitor  general,  aa  haT« 
ing  been  used  in  his  argument  to  the  jury  touching  the  de- 
fendant, was  grossly  improper,  but  no  objection  was  made 
thereto  by  the  accused  or  his  counsel  at  the  time,  and  no 
ruling  thereon  by  the  court  was  invoked  or  made.  This  be- 
ing so,  it  was  not  cause  for  a  new  triaL 

6.  The  impression  made  by  the  transcript  of  the  record, 
^*  taken  as  a  whole,  is  that  the  accused  was  indiscreet  and 
unwise,  both  in  conduct  and  expression,  whilst  his  trial  was  in 
progress,  and  that,  owing  to  the  youth  and  inexperience  of 
the  zealous  and  faithful  young  gentlemen  who  were  assigned 
by  the  court  to  act  as  his  counsel,  he  was  not  defended  with 
the  tact  and  skill  which  older  and  more  experienced  counsel 
might  have  brought  to  bear  in  his  behalf.  Yet  we  can  dis- 
cover  no  reason  for  holding  that  the  conviction  was  illegal  or 
improper.  The  evidence,  if  it  did  not  require,  certainly  war- 
ranted, the  verdict,  and  there  was  no  error  in  denying  a  new 
trial. 

Judgment  affirmed.  

Homicide— Dtino  Dbolarations  of  Husband  ob  Win  la  Evidbnob 
AGAINST  THB  Othkb. — The  dying  declarations  of  a  husband  are  admissiblt 
Against  his  wife  to  prove  her  gnilt:  Moort  y.  SttUe^  12  Ala.  764;  46  Am. 
i)ea  276;  FUld  v.  Staie^  67  Miss.  474;  34  Am.  Rep.  476,  and  note;  or  of 
the  wife  against  the  husband  to  prove  his  guilt:  Comnumwealtk  v.  McPlke, 
a  Cush.  181;  GO  Am.  Deo.  727. 

HoMiciDB— Imstboction  a8  TO  Manslactohtis. — In  a  murder  trial,  if 
-there  is  no  evidence  which  tends  to  reduoe  the  crime  charged  to  manslaugh- 
ter, the  court  may  instruct  the  jury  to  disregard  the  question  of  man* 
-•laughter,  but  if  any  evidence  is  given  tending,  however  slightly,  to  redno« 
•the  homicide  to  manslaughter,  such  instruction  is  erroneous:  People  v.  Kimih 
27  Cah  607;  87  Am.  Dec.  95.  Omitting  to  charge  aa  to  manslaughter, 
-where  the  evidence  does  not  warrant  such  charge,  does  not  constitute  errors 
TtaJL  V.  State^  22  Ga.  75;  68  Am.  Dec.  482,  and  note.  A  failure  in  a  oharg« 
to  a  jury  to  enumerate  involuntary  manslaughter  as  one  of  the  variona  ap^* 
^es  of  homicide  is  not  error  when  the  prisoner  it  on  trial  for  murders  Jfe 
ITAif-t's  COM,  3  Gratt.  594;  46  Am.  Deo.  196. 

Kbw  Trial— OBJEoriONABLB  Aroxthent  bt  PBOsioumia  ATTOBHBr.— 
Kbckssitt  roB  Objrotiob:  See  the  extended  note  to  McD<mald  r,  P^opli^ 
'9  Am.  St.  Rep.  562. 

WiTNKaSBS— EzPBRTS—EviDBNOa    OV  FUTBIOIAIT  AS  TO  EvnOT    OV  Db- 

-iORiBBD  Wounds.  -^Opinions  of  physicians  as  to  the  nature  of  an  afleotloii 
complained  of,  its  cause,  and  the  probability  of  its  being  enred,  are  admia* 
•«ible,  though  based  upon  the  facts  as  proved  by  other  witnesses,  in  an  aotioa 
lor  causing  personal  injuries:  MaUemmY,  Kew  York  CenL  i2.  i?.  Ox,  85K.  Y. 
■487;  91  Am.  Dea  67.  A  physician  called  as  an  expert  may  give  his  opinion 
^aa  to  the  nature  and  extent  of  an  injury  sustained  to  the  person,  thoagk 
4m^  in  part  OB  statements  made  to  him  by  the  person  injured  deooi^ttVB 
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fi  prawnt  pains  or  ay  mptoma:  LcmMXU  de.  Rp.  Ddu  v.  Snifim',  117  Ind. 
itt;  10  AiB.  8t»  Rap.  80,  and  aotow  An  aziMrt  oannol  \m  p«nnittod  i» 
itiie  thai  lia  haa  raad  ar  heazd  th«  testimony  of  a  witaoM  «r  witn««M  and 
teb«M  hia  opinion  upon  mioli  tMtimony,  withont  stating  the  pertieolar 
fdnti  of  tha  aTidanoe  upon  whioh  he  nets  hii  ooaolunoas  Pmtfk  f*  ABim^ 
IIMiak.  400}  11  Ana.  8U  Bap.  512» 
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(92  QsoaoL&,  41.] 

BooniABiia— PmsBOMrnoN.— A  person  in  a  boat  neir  one  of  the  hanks  of 
a  ivrar,  tha  oiain  thread  of  the  channel  of  which  forms  the  hoandaiy 
Una  bafewaan  two  states^  is  presumed  to  be  in  that  state  nearest  the 
boat. 
Ckdiihai.  I^w — Statb  Whbbb  Gr«b  n  Dkbkkd  CoiainTBi>.»One  who 
while  in  oaa  state  aims  and  fires  a  pistol  at  another*  who  at  the  time  is 
in  another  statOb  commits  the  offense  in  the  latter  state  of  "shootiag  at 
another,**  although  the  hall  does  not  take  effect^  but  misses  and  lodges 
in  the  latter  state. 
OoMDiAL  Law— Statb  Whbbb   Crimb  n  Dbbmbd  CioMicnTBO— Cob« 
•FBUcriYB  Pbbsbhgb. — The  presence  of  the  accused  within  a  state  is 
essential  to  make  his  criminal  act  one  which  is  done  within  that  state. 
Snch  presence  need  not  be  actual;  it  may  be  constructive. 
CkmiHAL  Law— 43TATB  Wherb  Crimb  u  Dkkicbd  CoMMzrrBD.— A  erim* 
act  begun  in  one  state  and  completed  in  another  renders  the  per- 
who  does  the  aet  liable  to  indictment  in  the  latter  state. 


McCurry  &  Proffitt^  for  the  plaintiff  in  error. 
W.  if,  Howard^  iolieitor  general^  for  the  state. 

^  LuxPKiN,  J.  1.  According  to  the  convention  of  Bean* 
fort,  between  the  states  of  Georgia  and  South  Carolina, 
agreed  on  by  the  commissionerB  of  both  states  on  the  28th  of 
April,  1787,  the  current  or  main  thread  of  the  channel  of  the 
Savannah  river  is  the  boundary  between  the  two  states:  Code, 
•ec  16;  Hotchkiss'  Stats.,  91^-917.  This  being  so,  at  a  point 
where  the  river  is  not  less  than  one  hundred  ^  and  seventy- 
five  yards  wide,  a  person  in  a  boat  not  more  than  thirty  yards 
irom  the  Georgia  side  is,  prima  fade^  in  this  state.  In  the 
present  case  it  was  practically  conceded  that  the  testimony 
showed  the  person  assaulted  was  on  the  (Georgia  side  of  the 
main  current  of  the  river. 

S.  Under  the  evidence  introduced  in  behalf  of  the  statet 
mod  which  the  jury  evidently  believed  to  be  true,  the  accused 
shot  twice  at  the  prosecutor,  intending  the  balls  from  the 
pistol  need  to  take  effect  upon  him.    At  the  time  of  the  fir- 
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ing  the  proseoator  was  in  a  boat  upon  the  Sarannah  river, 
and  withia  the  state  of  Georgia,  and  the  accused  was  stand* 
ing  apon  the  bank  of  the  river  in  the  state  of  South  Carolina* 
It  was  conceded  that  if  either  or  both  of  the  balls  had  struck 
the  prosecutor  an  offense  of  some  kind  would  have  been 
committed  in  Georgia,  upon  the  idea  that  the  act  of  the 
accused  took  effect  in  this  state;  but  it  was  contended  that, 
inasmuch  as  the  prosecutor  was  not  struck,  no  effect  what* 
ever  was  produced  in  Georgia  by  the  act  in  question.  This 
contention  is  not  well  founded  in  point  of  fact,  for  the  evi* 
deuce  shows  conclusively  that  although  the  prosecutor  was 
not  injured,  the  balls  did  strike  the  water  of  the  river  in 
close  proximity  to  him  within  this  state,  and  therefore  it  is 
certain  that  they  took  effect  in  Georgia,  although  not  the 
precise  effect  intended,  assuming  that  the  verdict  correctly 
finds  it  was  the  deliberate  purpose  of  the  accused  to  actually 
shoot  at  the  prosecutor.  What  the  accused  did  was  a  crim* 
inal  act,  and  it  did  take  effect  in  this  state.  Mr.  Bishop 
says:  "The  law  deems  that  a  crime  is  committed  in  the 
place  where  the  criminal  act  takes  effect.  Hence,  in  many 
circumstances,  one  becomes  liable  to  punishment  in  a  par* 
ticular  jurisdiction  while  his  personal  presence  is  elsewhere. 
Even  in  this  way  he  may  commit  an  offense  against  a  state 
or  country  upon  whose  soil  he  never  set  his  foot":  1  Bishop's 
*•  Criminal  Procedure,  sec.  53.  And  see  Bishop's  Criminal 
Law,  sec.  110.  Of  course  the  presence  of  the  accused  within 
this  state  is  essential  to  make  his  act  one  which  is  done  in 
this  state;  but  the  presence  need  not  be  actual.  It  may  be 
constructive.  The  well-established  theory  of  the  law  is,  that 
where  one  puts  in  force  an  agency  for  the  commission  of 
crime,  he,  in  legal  contemplation,  accompanies  the  same  to 
the  point  where  it  becomes  effectual.  Thus,  a  burglary  may 
be  committed  by  inserting  into  a  building  a  hook,  or  other 
contrivance,  bjr  means  of  which  goods  are  withdrawn  there* 
from;  and  there  can  be  no  doubt  that,  under  these  circum* 
stances,  the  burglar,  in  legal  contemplation,  enters  the 
building.  So,  if  a  man  in  the  state  of  South  Carolina  crim* 
inally  fires  a  ball  into  the  state  of  Georgia,  the  law  regards 
him  as  accompanying  the  ball,  and  as  being  represented  by 
it,  up  to  the  point  where  it  strikes.  If  an  unlawful  shooting 
occurred  while  both  the  parties  were  in  this  state,  the  mere 
fact  of  missing  would  not  render  the  person  who  shot  any  the 
less  guilty.    Consequently,  if  one  shooting  from  another  state 
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goes,  in  a  leg&I  eense,  where  his  ballet  goes,  the  fact  of  hia 
missing  tbe  object  at  which  he  aims  cannot  alter  the  legal 
principle.      Cases  are  numerous  in  which  it  has  been  held 
that  wbere  wl  person  wounds  another  in  one  state  or  countrj, 
bat  the  person  wounded  dies  elsewhere,  beyond  its  territorial 
boandaries,  the  courts  of  the  state  or  country  in  which  death 
occorred  bave  jurisdiction  to  try  the  offense,    A  leading  case 
on  this  line  is  that  of  Tyler  v.  PeopU^  8  Mich.  820,  in  which 
there  was  a  dissenting  opinion  by  Justice  CampbelL    The  rul* 
lag  of  the  majority  of  the  court,  however,  was  approved  in  the 
ease  of  Camrnonteealtk  ▼.  Maeloon^  101  Mass.  1;  100  Am.  Dec. 
89.    Justice  Gray,  who  delivered  the  opinion  in  the  latter  case, 
says,  on  page  7,  that  if  one's  '*  unlawful  act  is  the  efficient  cause 
of  the  mortal  injury,  his  personal  presence  at  the  time  of  its 
banning,  its  ^^  continuance,  or  its  result,  is  not  essential. 
He  may  be  held  guilty  of  homicide  by  shooting,  even  if  he 
stands  afar  off,  out  of  sight,  or  in  another  jurisdiction/'  and 
the  words  quoted  are  followed  by  apt  illustrations.    On  page 
17  of  the  same  report  Justice  Gray  disapproves  the  dissenting 
opinion  of  Justice  Campbell  above  mentioned.    There  ist 
however,  a  clear  distinction  between  cases  like  the  one  just 
eited,  where  a  wound  is  inflicted  in  one  jurisdiction,  and 
death  ensues  in  another,  and  cases  like  the  presenti  where 
the  accused  in  one  state  puts  in  operation  a  force  which  takes 
effect  in  another.    In  Tyler  v.  People^  8  Mich.  342,  this  dis- 
tinction is  clearly  stated   by  Justice  Campbell.     He  says 
the  doctrine  of  constructive  presence  is  not  applicable  to  a 
case  like  that  with  which  he  was  then  dealing,  and  then 
uses  the  following  language,  which  sustains  our  ruling  in  the 
4ULBe  at  bar.    Speaking  of  constructive  presence,  he  says: 
^All  that  it  amounts  to  is  that  the  crime  shall  be  regarded 
as  committed  where  the  injurious  act  is  done.    A  wounding 
must,  of  course,  be  done  where  there  is  a  person  wounded,  and 
the  criminal  act  is  the  force  against  his  person.    That  is  the 
immediate  act  of  the  assailant,  whether  he  strikes  with  a 
sword  or  shoots  a  gun;  and  he  may  very  reasonably  be  held 
present  where  his  forcible  act  becomes  directly  operative/' 
This  doctrine  is  supported  by  Rorer  on  Interstate  Law,  241, 
243,  244,  citing  Johm  ▼.  UtaU,  19  Ind.  421,  423;  81  Am.  Dec. 
408.    And  see  Wharton  on  Conflict  of  Laws,  sec.  826,  and 
notes  on  pp.  717,  718;  Wharton's  Criminal  Law,  sees.  278* 
280.    In  Adam$  ▼•  People^  1  N.  Y.  173,  it  appeared  that  the 
accused  forged  a  paper  in  Ohioy  upon  which  he  procured 
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mon^  in  New  York  throngb  an  innocent  agent,  withooi 
going  into  the  latter  state.  He  afterward  Yolantarilj  went 
into  that  state,  and  was  indicted  and  tried  for  the  crime.  It 
was  conceded  by  both  court  and  counsel  that  he  was  guilty 
of  committing  the  crime  in  the  state  of  New  York,  and  the 
**  question  upon  which  the  case  turned  was  simply  whether 
or  not«  inasmuch  as  he  owed  no  allegiance  to  that  state,  he 
could  be  tried  and  punished  therein.  In  United  8taU$  ▼• 
Daviij  2  Sum.  482,  it  appeared  that  a  gun  was  fired  from  an 
American  ship  lying  in*  the  harbor  of  Raiatea,  one  of  the 
Society  Isles,  by  which  a  person  on  a  schooner  belonging  to 
the  natives,  and  lying  in  the  same  harbor,  was  killed;  and  it 
was  held  that  the  act,  in  contemplation  of  law,  was  done  on 
board  the  foreign  schooner  where  the  shot  took  eSecty  and 
that  jurisdiction  of  the  crime  belonged  to  the  foreign  govern- 
ment,  and  not  to  the  courts  of  the  United  States.  In  Hawes 
on  Jurisdiction,  section  110,  it  is  laid  down  that '^  a  crime 
may  be  committed  within  the  jurisdiction  of  a  state,  al- 
though the  person  committing  it  never  was  within  its  bor* 
ders,  if  the  act  takes  effect  there."  An  interesting  discussion 
pertinent  to  the  question  involved  may  be  found  in  6  Crimi- 
nal Law  Magazine,  beginning  on  page  155,  in  an  article  enti* 
tied  ^*  Dynamiting  an  Extraterritorial  Crime."  '*A  party 
who,  in  one  jurisdiction  or  in  one  county,  may  put  in  opera- 
tion a  force  that  does  harm  in  another,  may  i3e  liable  in 
either  for  the  offense":  Brown  on  Jurisdiction,  sec.  92.  This 
section  also  contains  numerous  illustrations  which  are  apt 
and  pertinent:  See,  also,  Rex  v.  Rogers^  14  Cox  C.  C.  22. 

The  above  authorities  demonstrate  beyond  question  that  a 
criminal  act  begun  in  one  state  and  completed  in  another 
renders  the  person  who  does  the  act  liable  to  indictment  in 
the  latter.  In  view  of  these  authorities  there  cannot  in  the 
present  case  be  any  doubt  whatever  that  Simpson  would  have 
been  indictable  in  Georgia  if  a  ball  from  his  pistol  had  ac- 
tually wounded  Sadler.  That  this  would  be  true  is  too  well 
established  for  serious  controversy.  The  able  and  zealous- 
counsel  for  the  plaintiff  in  error  candidly  conceded  that  such 
would  be  the  ^^  law,  but  contended  that  as  the  balls  **took 
no  effect  in  Georgia/'  the  entire  act  of  the  accused  was  com* 
mitted  in  South  Carolina,  and  that  he  really  did  nothing  in 
this  state.  We  have  endeavored  to  show  that  this  contention 
is  not  sound.  As  we  have  already  stated,  the  aot  of  the 
accused  did  take  effect  in  this  state.    He  started  across  tbe^ 
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river  with  his  leaden  messenger,  and  was  operating  it  up  to 
the  moment  when  it  ceased  to  move,  and  was  therefore,  in  a 
legal  sense,  after  the  ball  crossed  the  state  line  up  to  the 
moment  that  it  stopped,  in  Gieorgia.  It  is  entirely  imma* 
terial  that  the  object  for  which  he  crossed  the  line  failed  of 
accomplishmenL  It  having  been  established  by  abundant 
aatbority  and  precedent  that,  in  crime,  there  may  be  a  con* 
stractive,  as  well  as  an  actual|  presence,  there  can  be,  in  a 
ease  of  this  kind,  in  which  the  act  of  the  accused,  when  ana- 
lyzed, is  simply  an  attempt  to  unlawfully  wound  another  hj 
Bhooting,  no  rational  distinction,  in  principle,  as  to  the  ques* 
tioQ  of  jurisdiction,  whether  the  attempt  is  successful  or  not* 
The  criminality  was  complete,  and  the  offense  was  perpe» 
trated  in  (Georgia,  irrespective  of  results. 

3.  The  evidence  was  conflicting.  According  to  that  intro- 
duced by  the  accused,  and  supported  by  his  statement,  he 
did  not  intend  to  shoot  the  prosecutor  at  all;  but  the  evidence 
of  the  latter  was  amply  sufficient  to  warrant  the  jury  in  con- 
cluding that  the  accused  actually,  deliberately,  and  without 
any  legal  excuse  or  justification  whatever,  undertook  to  shoot 
him.  In  view  of  this  evidence  the  jury  might  well  have 
found  the  accused  guilty  of  assault  with  intent  to  murder,  and 
he  cannot  complain  that  they  found  him  guilty  of  the  lesser 
offense  of  shooting  at  another.  There  was  no  error  in  deny- 
ing a  ndw  trial. 

Judgment  affirmed.  ___^ 

CBDaHAii  Law— Plaos  Whxbb  Grimb  is  OoMiiffrmi>.~T1ie  aadeal 
eomraon  law  is  laid  to  hare  maintained  th«  Tery  absard  and  unreasonable 
doctrine,  that^  if  a  person  be  strook  and  wounded  in  one  county  and  die  in 
another,  hie  murderer  ooold  be  tried  in  neither:  1  Hawkins*  Fleas  of  the 
Orown»  e.  13;  sea  13;  1  Chitty's  Criminal  Law,  *178.     At  common  law,  if 
a  man  had  been  stricken  in  one  county  and  died  in  another,  it  was  doubtful 
whether  the  felon  was  indictable  or  triable  in  either,  but  the  more  common 
opinion  was  that  he  might  be  indicted  where  the  stroke  was  given,  for  the 
death  is  but  a  oonseqnence  though  the  victim  died  in  another  connfy  or 
eouotiy:  1  Hale's  Pleas  of  the  Grown,  426.     Independently  of  statute  the 
doctrine  seems  to  beuniyersally  adopted  in  the  United  States  that  the  crime 
of  murder  is  committed  at  the  place  where  the  mortal  wound  is  inflicted, 
regardless  of  any  question  as  to  the  plaoe  where  the  victim  dies  as  a  result 
cf  sueh  wound.    This  question  arose  and  was  decided  in  United  8kU€§  r. 
GuUeam^  reported  in  1  Maokey,  498;  47  Am.  Rep.  247.    That  case  involved 
the  facts  that  on  July  2,  1881,  the  President  of  the  United  Stotes,  James  A. 
Garfieldy  while  standing  in  the  waiting*room  of  the  Baltimore  k  Potomse 
Bailroad  depots  in  the  city  of  Washington,  Diitriot  of  Columbia,  was.fatatly 
shot  by  Charles  J.  Guiteau.    The  ball  from  the  assassin's  pistol  entered  the 
htiak  el  the  President  «ad  inflicted  n  wound  which  resulted  in  death  about 
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thrM  months  afterward  at  Elberon,  in  the  county  of  Monmouth,  In  the  iMt 
of  New  Jersey.  Gaiteau  was  arrested,  indicted,  tried,  oonTioted,  and  sen« 
tenced  at  a  criminal  term  of  the  supreme  court  of  the  District  of  ColnmbiA. 
His  counsel  appealed  his  case  to  the  general  term  of  that  court,  mainly  oa 
the  ground  that  the  criminal  court  had  no  jurisdiction  of  the  case.  Counsel 
eontended  that  the  evidence  was  undisputed;  that  the  death  occurred  in  New 
Jersey;  that  the  common  law  prevailed  and  was  in  force  in  the  District  of 
Columbia,  in  reference  to  the  place  where  the  crime  was  committed,  and 
had  not  been  modified  by  statute;  that  at  common  law,  where  the  mortal 
wonnd  was  inflicted  in  one  ooonty  or  jurisdiction  and  the  death  occurred  ia 
another,  the  accused  could  not  be  tried  and  convicted  in  either  of  mnr^ 
<der,  for  the  reason  that  the  crime  of  murder  was  not  complete  until  the 
death  happened,  and  the  mortal  wound  and  death  must  occur  in  the  same 
jurisdiction.  The  court,  however,  dedded  that  the  murder  was  committed 
where  the  fatal  blow  was  stmck  or  the  mortal  wound  inflicted,  Mr.  Jne* 
tioe  James,  in  delivering  a  well-reasoned  opinion,  based  npon  an  exhaustive 
review  of  the  authorities,  said:  "  We  believe  that  these  authorities  establish 
the  conclusion  that  at  common  law,  when  the  felonious  blow  was  struck  in  one 
county,  and  death  ensued  in  another,  murder  was  held  to  have  been  thereby 
committed  in  the  county  where  the  blow  was  stmck.  They  excluded  the 
notion  that  the  death  was  one  of  the  acts  of  felony,  and  that,  when  it  hap* 
pened  in  a  different  county  from  that  of  the  blow,  the  felony  was  incom^ete 
in  each.  In  this  respect  the  common  law  has  undergone  no  change,  and 
what  it  has  always  been  is  well  stated  in  the  late  English  decision  of  Kittg  v. 
Hargrave^  6  Car.  &  P.  610."  In  the  late  case  of  Eha  parte  MeNeelesff  86  W. 
Va.  84,  32  Am.  St.  Rep.  831,  it  was  decided  that  if  a  man  is  nnlawfolly 
struck  or  injured  in  one  state  or  oonnty,  from  which  he  dies  in  another,  the 
courts  of  the  former,  in  the  absence  of  any  controlling  statute,  are  the  only 
ones  which  can  inquire  into  and  punish  the  crime,  thus  affirming  the  rule 
that  the  crime  is  committed  where  the  blow  is  struck  or  the  wound  inflicted. 
PeopU  V.  OiU,  6  Cal.  637,  holds  that  the  crime  is  committed  at  the  time  and 
place  where  the  blow  is  struck.  In  State  ▼.  Oeseertf  21  Minn.  369,  a  person 
was  stabbed  in  Minnesota  and  died  in  Wisconsin,  and  the  supreme  court  of 
the  former  state  decided  that  the  death  in  Wisconsin  was  only  a  consequence 
of  the  criminal  act  done  in  Minnesota,  and  that  the  murder  was  committed 
in  the  latter  state.  In  passing  npon  this  question,  Mr.  Justice  Brewer,  iu. 
State  V.  Bowen,  16  Kan.  475--479,  said:  '*  It  seems  to  us,  without  pursuing 
the  authorities  further,  reasonable  to  hold  that,  as  the  only  act  which  the 
defendant  does  toward  causing  the  death  is  in  giving  the  fatal  blow,  the 
place  where  he  does  that  is  the  place  where  he  commits  the  crime,  and  that 
the  subsequent  wanderings  of  the  injured  party,  uninfluenced  by  the  de> 
fendant,  do  not  give  an  ambulatory  character  to  the  crime,  at  least  that 
those  movements  do  not,  unless  under  express  warrant  of  the  statnte. 
change  the  place  of  offense;  and  that,  while  it  may  be  true  that  the  crime 
is  not  completed  until  death,  yet  that  the  death  aimply  determines  the 
character  of  the  crime  committed  in  giving  the  blow,  and  refers  back  to 
smd  qualifies  that  act"  In  State  ▼.  Foster,  8  La.  Ann.  290,  68  Am.  Deo. 
^78,  it  was  decided  that  in  case  of  homicide,  when  the  mortal  blow  im 
etmck  in  Lonisiana,  but  the  death  occnrs  in  Mississippi,  the  crime  is 
deemed  to  be  committed  in  Louisiana.  And  if  a  shot  is  fired  in  onm 
•tate  at  a  person  in  another,  resulting  in  his  death,  the  orime  thereby  com* 
mitted  is  deemed  to  have  been  committed  in  the  state  where  the  ahofc 
takes  effect,  and  not  in  the  one  where  it  is  fired.    Therefore,  the  oourte  of 
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^  kiter  state  have  no  jnriadictioQ  to  try  and  pnniah  Hie  pwtjrf  ttooflk 
U  ii  oee  of  iU  eitisena:  8UUe  ▼•  ffali,  lU  N.  a  900;  41  Am.  8t  Bapw 
t22;  115  N.  a  811;  pod.  p.  000.    In  2V^  T.  People,  8  Mich.  820^  it  wm 
«ud  tkkat  **  a  woooding  miut  of  oonna  bo  dono  where  thero  io  o  peraoii 
wounded,  and  the  oriminal  aot  io  the  foroe  ageinet  hia  person.    That  ia  the 
immediate  aot  of  the  aeeailant,  whether  he  atrikea  with  a  sword  or  ahoota 
m&  a  {pan,  and  he  may  very  reasonably  be  heid  present  where  hia  foreible 
set  beoomea  directly  operative."    In  that  oaae  a  homicide  waa  committed  on 
the  riTer  St.  Clair  beyond  the  boundary  line  between  the  United  Statea  and 
Canada,  and  within  a  county  in  the  latter  country,  and  it  waa  determined 
that  the  courta  of  the  United  Statea  had  no  jurisdiction  of  the  crime  al* 
though  the  Tictim  died  within  the  bordera  of  the  latter  country.    In  Cbm- 
mmnoealth  ▼.  Macloom,  101  Maaa  1,  100  Am.  Deo.  89,  the  court  said  that  II 
oee's  *'  unlawful  aot  ia  the  efficient  oaoae  of  the  morUtl  injury,  hia  personal 
presence  at  the  time  of  ito  beginning,  ita  continuanoe,  or  ita  reault,  ia  not 
wsasiitiil,     He  may  be  held  guilty  of  homicide  by  ahooting,  even  if  he  atanda 
afar  oS,  out  of  eight,  or  in  another  jurisdiction."    Again,  in  People  ▼•  Adame^ 
8  Denio^  190,  45  Am.  Dec  468,  these  worda  were  used:  "Personal  preaenoe 
at  the  plaoe  where  a  crime  is  perpetrated  ia  not  indispensable  to  make  one 
a  principal  offender  in  its  commisaion.    Thna,  where  a  gun  ia  fired  from  the 
land  which  kills  a  man  at  sea,  the  offenae  muat  be  tried  by  the  admiralty 
and  not  by  the  common*law  courts;  for  the  crime  is  committed  where  the 
death  occurs^  and  not  at  the  plaoe  from  whence  the  cause  of  the  death  pro- 
ffoeds.     And  on  the  same  principle  an  offense  committed  by  firing  a  ahot 
from  one  county  ^hich  takea  effect  in  another  must  be  tried  in  the  latter, 
for  there  the  crime  was  committed."    lu  State  v.  Carter^  27  N.  J.  L.  499,  the 
defendant  waa  on  trial  for  killing  a  man  whom  he  shot  in  New  York,  bat 
who  died  in  New  Jersey.    The  court  said  *'  nothing  waa  done  by  the  de« 
fendant  in  this  state.     When  the  blow  waa  given  both  partiea  were  out  of 
ita  jariadiction,  and  within  the  jurisdiction  of  the  state  of  New  York.     The 
ooly  fact  connected  with  the  offense  alleged  to  have  taken  place  within  our 
jnriadiction  ia,  that  after  the  injury  the  deceased  came  into  and  died  in 
this  state.    Thia  ia  not  the  case  where  a  man  stands  in  New  York,  and  shoot- 
ing acroas  the  border,  kills  one  in  New  Jersey.     When  that  ia  ao  the  blow 
is  in  fact  struck  in  New  Jersey.    It  is  the  defendant*a  act  in  thia  state.    The 
passage  of  the  ball,  after  it  crosses  the  boundary,  and  ita  actual  striking,  ia 
the  eontinuoos  act  of  the  defendant.     In  all  cases  the  criminal  act  ia  the 
impinging  of  the  weapon,  whatever  it  may  be,  on  the  person  of  the  party 
injured,  and  that  must  necessarily  be  where  the  impingement  happens,  and 
whether  the  aword,  the  ball,  or  any  other  missile  passes  over  a  boundary  in 
the  act  of  atriking,  is  a  matter  of  no  consequence.    The  aot  ia  where  it 
etrikes,  aa  much  where  the  party  stands  out  of  the  state  as  where  he  standa 
aait." 

In  State  ▼.  Chopin,  17  Ark.  561,  85  Am.  Dee.  452,  the  court  expressed 
itself  aa  follows:  "  For  example,  if  a  man  standing  beyond  our  boundary 
line  in  Texas  were,  by  firing  a  gun  or  propelling  any  other  implement  of 
death,  to  kill  a  person  in  Arkansas,  he  would  be  gnilty  of  murder  here,  and 
aaawerable  to  our  laws,  because  the  crime  ia  regarded  aa  being  committed 
where  the  ahot  or  other  implement  propelled  takes  effect."  In  State  T. 
.  Hef^,  78  Ma  331,  49  Am.  Rep.  620,  the  court  decided  that  when  the  mor* 
tU  blow  ia  inflicted  in  a  fort  of  the  United  States,  and  the  person  struck  or 
weaoded  dies  oat  of  the  fort^  the  crime  cannot  be  regarded  aa  committed 
AM.  8r.  Bar.,  Vol.  XLIv.-f 
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whflie  ih«  person  diet.  Murder  is  oommitted  where  the  fatal  wooad  is  in* 
fltoted  with  felonious  intent,  and  the  ensning  death  in  another  jnrisdictioii- 
or  state  is  but  the  result  of  the  unlawful  act,  and  does  not  affect  the  jurisdio^ 
tion:  Grem  r.  8iat€,  66  Ala.  40;  41  Am.  Bep.  744. 

Statutes  providing  in  effect  that  when  any  person  shall  be  feloniouaiy 
stricken  or  poisoned  at  any  place  out  of  the  jurisdiction  of  the  state,  and 
•hall  die  of  the  same  stroke  or  poisoning  within  the  jurisdiction  of  the  state;. 
or,  on  the  other  handi  that^  if  any  person  feloniously  stricken  or  poisoned 
within  the  jurisdiction  of  the  state,  shall  die  of  such  stroke  or  poisoning  at 
any  place  oat  of  the  jurisdiction  of  the  state  jurisdiction  is  given  to  the 
courts  of  that  state  to  try  and  punish  such  murders,  although  often  assailed 
as  having  an  extraterritorial  effect,  have  naiversally  been  upheld  as  eon* 
stitotional  on  the  ground  that  it  is  competent  for  the  legislature  of  each> 
state  to  determine  what  acts  within  the  limits  of  the  state  shall  be  deemed 
criminal,  and  to  provide  for  their  punishment:  Hunter  v.  Stale,  40  N.  J.  Ifc 
495;  Slate  v.  HaO,  114  N.  0.  909;  41  Am.  St.  Rep.  H22;  115  N.  C.  811; 
fKM/,  p.  000;  Sz  parte  McNeeUy,  36  W.  Va.  84;  32  Am.  St  Rep.  831;  Oreen 
▼.  State,  66  Ala.  40;  41  Am.  Rep.  744;  CommonwealU^  w.  Machon,  101  Mass. 
1;  100  Am.  Dee.  89. 

Aecesiariee  before  the  fact  in  one  state  to  a  felony  oommitted  in  anothet 
state,  as  where  an  agreement  or  conspiracy  is  entered  into  in  the  former  state 
to  commit  the  felony  in  the  latter,  are  guilty  of  the  crime  in  the  state  where 
they  become  accessaries  only,  and  must  be  tried  there  as  that  is  the  place 
where  the  crime  is  deemed  to  have  been  committed  in  so  far  as  they  are  con- 
cerned: State  ▼.  Chapin,  17  Ark.  661;  65  Am.  i>ec.  452;  Johns  v.  State,  1^ 
Ind.  421;  81  Am  Dec  408;  State  v.  Moore,  26  N.  U.  448;  59  Am.  Dec  354. 

Conapinuy, — If  an  illegal  couspiracy  is  entered  into  within  the  limits  ol 
the  state  and  within  the  jurisdiction  of  the  court,  the  crime  is  complete^ 
and  the  subsequent  overt  act  in  pursuance  thereof  may  be  done  anywhere: 
Dealy  v.  UnUed  Statee,  152  U.  S.  539;  UnUed  States  ▼.  Britton,  108  U.  S. 
204.  If  it  is  shown  that  a  conspiracy  was  entered  into  in  oue  state,  and  thai 
one  or  more  oviert  acts  were  committed  in  that  state,  the  crime  is  deemed 
to  have  been  oommitted  there  although  other  actual  overt  acts  in  further 
anoe  of  the  conspiracy  were  committed  in  another  state  by  an  agent  or  co- 
conspirator: Bx  parte  Rogere,  10  Tex.  App.  655;  38  Am.  Rep.  654.  And 
in  order  to  the  conviction  of  parties  charged  with  conspiracy,  it  is  not  e» 
■ential  that  they  should  have  resided  within  the  jurisdiction  of  the  cour^ 
trying  the  indictment,  at  the  time  the  conspiracy  was  formed,  if  the  con» 
spiracy  was  entered  into  and  had  its  headquarters  in  that  jurisdiction' 
UnUed  States  v.  BoweO,  56  Fed.  Rep.  21. 

Larceny. — When  goods  are  stolen  in  one  jurisdiction  and  carried  into- 
another,  in  legal  contemplation,  ihe  crime  of  larceny  is  committed  in  both- 
jurisdictions,  and  may  be  punished  in  either:  People  r.  Staples,  91  CaL  23;. 
Kidd  V.  State,  83  Ala.  58;  Dixon  v.  State,  15  Tex.  App.  480;  Powell  v.  State, 
52  Wis.  217;  Mack  v.  People,  82  N.  Y.  235.  The  rule  may  be  stated  to  ba 
that  after  one  has  done  what  amounts  to  a  complete  theft,  if  he  oontinuea 
oarrying  away  the  stolen  goods,  each  step  he  takes  with  them  may  be  re* 
garded  as  a  new  larceny,  and  he  may  be  indicted  either  in  the  county  wher« 
he  first  took  the  goods,  or  in  any  other  into  which,  the  intent  to  steal  con*^ 
tinning,  he  carries  them:  Dixon,  v.  State,  15  Tex.  App.  480.  Thus,  when, 
•no  enters  a  moving  car  in  one  county,  with  intent  to  commit  larceny 
therein^  and  with  the  same  intent  continues  in  the  car  until  it  passes  into> 
oonnty,  and  there  commits  the  intended  larceny,  there  is  in  lair 
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» frwh  •ntry  in  the  latter  coonty,  and  the  crime  is  faidfeUUa  th< 
hmdi  ▼.  Slafe,  52  VTiai  217.  When  stolen  property  is  hroagM  inta  aaa 
it&te  from  another,  jnriadiction  may  be  conferred  by  statate  epaa  aa^ 
county  in  the  former  atate,  into  or  through  which  the  stolea  piiopei^  aaa 
been  brought:  People  ▼.  Siapies,  91  Gal.  23. 

Abortion. — ^It  haa  been  decided  that  the  crime  of  abortion  is  eouMMtfeeA 

in  South  Carolina  so  as  to  give  the  coarts  of  that  state  jnrisdiction*  hy  oaa 

who,  while  in  another  state,  procures  medicines  or  dPitgs  for  that  purpose 

sad  mails  them  to  a  woman  with  child,  to  be  delirered  to  her  in  the  former 

state,  there  to  be  taken  by  her,  for  the  purpose  of  procuring  the  abertion: 

Stole  r.  Morrow,  40  S.  C.  221.     An  Iowa  case  holds,  however,  thst  tae< 

of  sbortion  is  committed  in  the  county  wherein  the  medicine  intended 

doee  the  miscarriage  is  administered,  and  not  where  a  miscarriage  takes  pli 

ftote  ▼.  HoUenbeck,  36  Iowa,  112.     The  chief  distinction  between 

esses  rests  in  the  fact  that  the  statute  which  governed  the  former  provided 

that  any  person  who  prescribed  for  or  administered  to  any  woman  with 

child,  or  suggested  to,  or  advised,  or  procured  her  to  take  any  medicine  or 

thing  to  produce  an  abortion  not  necessary  to  preserve  life,  was  guilty  of  a 

felony,  while  the  statute  governing  the  latter  case  provided  in  terms  that 

to  commit  a  felony  a  person  must  willfully  administer  the  medicine  or  thing 

to  the  woman  with  intent  to  commit  an  abortion. 

Forgeiy  iM  deemed  to  have  been  committed  at  the  place  where  the  falas 
and  forged  instrument  is  uttered  and  published  with  intent  to  def ravd,  aad 
not  at  the  place  where  the  forgery,  in  so  far  as  it  consists  merely  in  exeea^ 
ing  the  false  writing,  is  committed:  Lhidtey  v.  Stale,  38  Ohio  St  607;  Ek 
parte  Bogen,  10  Tex.  A  pp.  655;  38  Am.  Rep.  654;  Rogen  v.  State,  11  Tex. 
App.  608;  FoiUe  v.  State,  15  Lea,  712;  /»  r«  Carr,  28  Kan.  1.  Hence,  if 
the  forged  instrument  has  been  uttered  and  published  in  one  state  with 
intent  to  defraud,  it  is  no  defense  to  an  indictment  in  a  proper  oounty  ia 
that  state  to  show  that  the  accused  was  never  in  the  state,  or  that  he  owes 
allegiance  to  another  state  or  government:  Lindeey  v.  Stale,  38  Ohio  St.  607; 
aad  the  same  principle  is  expressed  in  Ex  parte  BogerB,  10  Tex.  App.  655; 
S8  Am.  Rep.  654;  Bogera  v.  Stale,  11  Tex.  App.  608.  In  Hatdu  v.  State, 
13  Tex.  App.  289,  it  was  decided  that  the  forgery  in  another  state  of  titles 
to  lands  in  Texas,  or  of  any  instrument  affecting  the  titles  to  lands  in  the 
latter  state,  was  an  offense  against  the  laws  of  that  state,  and  punishabla 
there. 

EiCBizzLBMJCNT  IS  committed,  and  a  prosecution  therefor  may  be  main- 
tained in  the  county  in  which  the  accused  took  or  received  the  proper^ 
ambeszled,  or  through  or  into  which  he  may  have  undertaken  to  transport 
H:  Ccle  ▼.  Siate,  16  Tex.  App.  461;  Seed  r.  Stale,  16  Tex.  App.  686;  Cohem 
▼.  Suae,  20  Tex.  App.  224. 

Obtaihiiio  Monbt  b7  Falsx  Prktensis.  —  This  crime  is  committed 
wherever  the  money  is  obtained  by  means  of  false  pretenses,  regardless  of 
the  locality  where  the  conspiracy  was  formed  or  the  false  pretenses  first 
made:  People  ▼.  Arnold^  46  Mich.  268;  StaU  v.  Hauee,  66  Iowa,  466.  Aa 
attempt  to  commit  thb  crime  is  committed  at  the  place  whoa  the  attampt 
to  get  the  money  is  made:  Stale  v.  Terry,  109  Ma  601. 

Crime$  Againet  Untied  Statee  MaiU  are  committed,  and  the  party  osondt* 

ting  them  mnst  be  indicted  and  tried  in  the  distriet  where  tha  letter  «r 

ether  fUeff^  matter  ia  deposited  in  the  postoffice,  end  not  in  the  dirtriot  ta 

which  it  is  addrossad  or  delivered;  United  Statu  ▼•  Ccmerford^  86  Fed.  Ba|k 

S02;  UfiUed  Siatee  v.  Wcrrall,  2  DaU.  384. 
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Orimei  Oommitted  011  Bcmndary  Rhen, — ^When  a  rfrer  f<»ini  the  bonndftry 
lMtw6«n  two  statei  the  middle  of  the  fttroam  11  usiuiUy  deemed  to  be  the 
diTiding  line;  henoe  if  a  crime  is  committed  on  each  rirer  beyond  the 
thread  of  the  ttream  and  nearer  one  bank  than  the  other,  the  crime  ie 
nmally  deemed  to  be  committed  in  that  state  nesrest  whose  shore  line  the 
accosed  is  at  the  time  of  the  commission  of  the  offense:  WdA  ▼.  8tai€t  126 
Ind.  71;  Dugan  t.  8taU,  125  Ind.  130.  The  ooarts  of  West  Virginia  main* 
tain,  howsTer,  that  tA  jurisdiction  of  that  state  orer  crimes  oommitted  on 
the  Ohio  river  is  coextensive  with  the  waters  of  that  rirer  while  confined 
within  its  banks,  though  the  crime  is  committed  past  the  center  of  the  rirer 
and  on  the  Ohio  sUte  side  thereof:  8taU  t.  PlanU^  25  W.  Va.  119;  02  Am. 
Rep.  21L 


Mat  v/  Smith* 

[92  GlOBOIA,  06.] 

Mastxr  avd  SiBTAKT— Duty  to  Warn  Skryamt  ov  Dakorrous  Natiiri 
ov  Machimkrt. — ^The  fact  that  an  inexperienced  servant,  injured  by 
dangerous  machinery  belonging  to  his  master  and  about  which  he  is 
employed,  is  not  a  child,  but  seventeen  years  of  age,  does  not  deprive 
him  of  the  right  to  be  warned  of  the  danger,  and  to  recover  for  injury 
received  if  not  so  warned,  if,  as  a  question  of  fact,  the  master  or  his  vice* 
principal  onght,  under  all  the  circumstances,  to  have  inquired  of  the 
servant  as  to  his  experience  or  taken  notice  of  the  probability  that  he 
is  so  inexperienced  as  to  render  it  proper  to  give  him  warning  of  the 
danger. 

Action  to  recover  for  injuries  received  by  the  plaintiff 
while  employed  by  defendant  in  raking  shavings  from  under 
a  planing-machine  at  which  be  was  at  work.  Verdict  and 
judgment  for  plaintiff,  and  defendant  appealed. 

C.  W.  Smith  and  Weil  &  Goodwin^  for  the  plaintiffs  la 
•rror. 

Westmoreland  &  Austin  and  J.  E.  Warren^  for  the  defend* 
ant  in  error. 

••  Bleckley,  C.  J.  1.  There  was  evidence  from  which  the 
jury  could  infer  that  the  machine  by  which  the  plaintiff  be- 
low was  injured  was  dangerous  to  an  inexperienced  person^ 
and  that  the  danger  was  not  sufficiently  obvious  to  be  ap- 
parent to  such  a  person  without  proper  explanation  and 
warning.  That  the  plaintiff  was  not  a  child,  but  was  seven- 
teen years  of  age,  would  not  deprive  him  of  the  right  to  be 
warned,  if,  as  a  question  of  fact,  the  employers,  or  the  man 
representing  them,  ought,  under  all  the  circumstances,  to 
have  inquired  of  him  as  to  his  experience  *^  or  taken  notice 
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of  tbe  probability  tliAt  be  was  so  inexperienced  as  to  render 
it  proper  to  give  Idm  warning.  That  bis  age  alone  did  not 
deprive  him  of  tlie  rigbt  of  being  warned  is  establisbed  by 
many  authorities:  Walsh  ▼.  Peet  Valve  Co.^  110  Mass.  28; 
ffCmnor  ▼.  Adcims^  120  Mass.  427;  Wlieeler  r.  Watan  Mfg* 
Co.,  135  Mass.  294;  Atkins  ▼.  Merrick  Thread  Co,,  142  Mass. 
431;  Paulmier  ▼.  BSrie  ILR.  Co.,  34  N.  J.  L.  151;  Parkhuretr. 
Mfwon,  50  Micb.  70;  45  Am.  Rep.  28;  Strahlendorf  v.  A>Mfi* 
(fcal,  30  Wis.  674;  Jones  ▼.  Florence  Min.  Co.,  66  Wis.  268; 
67  Am.  Rep.  269;  Missouri  Pac.  Ry.  Co.  v.  Watts,  64  Tex.  668; 
Jftwouri  Pae.  Ry.  Co.  ▼.  Callbreathy  66  Tex.  526;  Baxter  v. 
£obert8,  44  Cal.  187;  13  Am.  Rep.  160;  McGowan^.  La  Plata 
Min.  etc.  Oo.y  9  Fed.  Rep.  864.  And  see  Wood  on  Master 
and  Servant,  sec.  352;  Perry  v.  Marsh,  25  Ala.  659;  Coombs 

T.  Nets  Bedford  Cordage  Co.,  102  Mass.  572;  3  Am.  Rep.  506. 
2.  The  evidence  was  conflicting,  but  taking  it  most  favor* 

ably  for  the  plaintiff,  as  the  jury  probably  did,  it  was  suf* 

ficient  to  warrant  the  verdict^  and  there  was  no  error  in 

denying  a  new  trial. 
Judgment  affirmed. 

Miana  avd  Ssbvaht—Dutt  to  Imstruct  Iitexpbbtbnobd  Sbevaht  as 
soDAJiaxBons  ArnJANOBa — A  master  is  bound  to  instrnct  inezperienoed 
mmmaU  M  to  dangerona  maobinery;  Ingerman  v.  Moore,  00  OaL  410;  25 
Am.  8t  Bep.  138,  and  note;  Myhan  v.  Louimana  Biectrie  etc  Oo,,  41  La.  Ajin. 
9S4;  17  Am.  St.  Rap.  436,  and  note.  Bmployen  owe  it  as  a  daty  to  inex* 
perienoed  serranta  to  point  oot  the  dangers  of  which  they  themselves  have 
«r  oagbt  to  have  knowledge,  and  to  give  suoh  warnings  as  may  lead  to  the 
•Toidance  of  injury  i&  the  exercise  of  reasonable  care:  Chicago  etc.  Brick 
Co.  ▼.  ReimuSffer,  140  HI.  334;  33  Am.  St  Rep.  249,  and  note;  RegnMe  r. 
««&  it.  &  C^,  64  Vt.  66;  33  Am.  St.  Rep.  008,  and  note. 
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[92  QXORGIA,  108.] 
OBWBTAlfOaS— RbSOISSIOV  for  FaILURX   or  GoNSIDBBATIOir. — A    OODTOy* 

anoe  of  laqd  made  in  consideration  of  support  for  Ufa  oannot  be  re* 
•etnded  and  oanceled  by  a  subsequent  conveyance  by  the  grantor  to 
another  person  without  the  consent  of  the  first  grantee,  merely  beoause 
the  support  has  been  withheld.  The  remedy  in  snch  case  is  an  action 
for  the  ralne  of  the  support  withheld,  or  an  equitable  action  to  reecind 
eo  the  ground  of  the  insolvency  of  the  grantee^  or  suoh  other  ground 
M  makes  this  the  appropriate  relief.  % 

Xb  D.  Moore  and  T.  B.  West,  for  the  plaintiff  in  error. 

J,  L.  Hardeman  and  Freeman  Jt  Oriswold^  for  the  defend* 
aat  in  error. 
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^^  SiMiffoifS,  J.  1.  Mrs*  Champion  made  a  deed  to  her 
brother,  McCardle,  the  consideration  expressed  therein  being 
•ne  thousand  dollars.  The  real  consideration,  however, 
•eems  to  have  been  an  agreement  by  McCardle  to  support 
ker  during  her  life.  This  deed  was  made  in  18G5.  McCardle 
dlied  in  1874.  In  1887  Mrs.  Champion  conveyed  the  same 
land  to  her  sister  in  law,  Mrs.  Mary  McCardle,  wife  of  an* 
•ther  brother,  Btating  in  the  deed  that  the  first  conveyance 
was  void  because  the  grantee  had  failed  to  maintain  and  sup- 
port her  according  to  the  contract.  After  her  death  the 
cbvtdren  of  the  first  grantee  brought  an  action  for  the  land, 
and  the  grantee  under  the  second  deed  claimed  the  land 
wider  that  conveyance. 

When  a  person  conveys  land  to  another  for  a  valuable  con- 
sideration the  title  passes  out  of  him  into  his  grantee;  and 
if  the  grantee  fails  to  pay  the  purchase  money,  or  to  comply 
with  his  contract,  the  grantor  has  ^**  no  right,  without  the 
consent  of  the  grantee,  to  rescind  the  contract  by  a  subse- 
quent conveyance  to  another  person,  and  thereby  cancel 
tiie  first  one.  The  failure  to  pay  the  purchase  money  or  the 
failure  to  maintain  and  support  the  grantor,  if  that  be 
the  consideration,  is  not  a  sufficient  reason  for  rescinding 
Ihe  contract  of  sale.  The  remedy  in  such  cases  is  an  action 
far  Ihe  recovery  of  the  purchase  money,  or  an  action  for 
the  value  of  the  support  withheld,  or  an  equitable  action  to 
lescind  the  contract,  if  the  grantee  is  insolvent,  or  there  are 
any  other  special  facts  which  would  makeHhis  the  appropri- 
ato  relief:  Lindsey  v.  Lxndsey^  62  Ga.  546,  550;  Naihan$  v. 
Arkwright,  66  Ga.  179, 186;  8  Washburn  on  Real  Property, 
6th  ecJ,,  •  618;  Lake  v.  Gray,  35  Iowa,  459. 

2.  The  evidence  warranted  the  verdict,  and  the  newly  dis- 
covered evidence  could  not  properly  change  the  result. 

Judgment  affirmed.  ^^___^ 

Dbsds.— -BrFscr  or  Failurb  of  CoifsiDSRiTiOH  ovi  See  tlie  extended 
cote  to  McArthur  ▼.  JohnMOA^  98  Am.  Deo.  697. 
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White  v.  Holland. 

(02  OEOBflXA,  ZIIL] 

ViLU — CoNsntuonoN — Mods  of  Dutribotiok. — Under  a  will  dtrliinip 
property  to  be  divided  equally  between  two  named  peraont  and  the 
children  of  another,  ench  children  take  per  tiirpesp  and  not  per  capUOf 
if  it  appeara  by  evidence  aliunde  that  the  first  two  persona  are  tisten, 
and  the  latter  a  brother  of  the  testatrix,  that  the  latter  was  very  fond 
of  her  sisters,  and  of  their  children,  and  the  children  of  her  brother, 
and  had  a  favorite  among  the  children  in  each  of  the  three  families,  but 
did  not  desire  her  brother  to  take  any  of  the  property  on  aooonnt  of 
his  financial  embarrassment  and  past  conduct. 
Wills— EviDXiicx  to  Aid  CoHsraucTiOH  ov. — ^Parol  evidence  Is  admissible 
to  show  the  oircnmstances  snrronnding  a  testator  at  the  time  of  mak- 
ing his  will,  in  order  to  arrive  at  a  proper  constmotion  of  its  terma 

Action  against  an  executor  to  contest  a  will.  Mrs.  Gille- 
landf  a  married  woman,  devised  to  her  husband  certain 
property  for  life,  and  after  bis  death  said  property  to  be 
equally  divided  between  her  two  named  sisters  and  the 
lawful  children  of  her  brother,  naming  him.  By  another 
clause  in  her  will  she  directed  that  the  remainder  of  her 
property  be  sold,  and  the  proceeds  divided  as  directed  equally 
between  her  sisters  and  the  lawful  children  «f  her  brother 
before  named. 

W.  I.  Pike,  for  the  plaintiflTs. 

/.  B,  Estes^  for  the  defendants. 

*<^  Lumpkin,  J.  1.  The  substance  of  the  material  per* 
tions  of  Mrs.  Gilleland's  will,  and  of  the  evidence  showing 
the  circumstances  surrounding  the  testatrix  when  the  will 
was  made,  is  set  forth  in  the  first  headnote.  We  are  of  the 
opinion  that  the  testatrix  intended  that  each  of  her  sisters 
should  have  one-third,  and  the  children  of  her  brother  the 
remaining  one-third,  of  the  property  which  was  to  be  divided 
among  them.  If  we  had  nothing  to  guide  us  but  the  will 
itself,  the  question  presented  would  by  no  means  be  free  from 
difficulty;  but,  in  the  light  of  the  extrinsic  evidence,  there  can 
be  little  doubt  of  the  correctness  of  the  conclusion  we  have 
reached.  In  2  Jarman  on  Wills,  page  756,  the  doctrine  is 
laid  down  that  where  there  is  a  devise  or  bequest  to  a  given 
person  and  the  children  of  another  person  standing  in  the 
same  relation  to  the  testator,  as  to  *' my  son  A  and  the  chil- 
dren of  my  son  B,''  A  takes  only  a  share  equal  to  that  of  one 
of  the  children  of  B;  but  the  author  also  says,  'Uhis  mode  of 


88  White  v.  Holland.  [Cteorpa, 

Gonstniction  will  yield  to  a  very  faint  glimpse  of  a  different 
intention  in  the  context  '*:  See,  also,  Schouler  on  Wills,  see. 
540.    If  the  general  rule  of  construction  be  as  stated  by  these 
text-writers  it  would  seem  that  it  ought  also  to  yield  when 
there  is  evidence  outside  of  the  will  going  to  show  a  different 
intention  on  the  part  of  the  testator.    This,  certainly,  should 
afford  as  good  reason  for  departing  from  the  usual  '^*  mode 
of  construction  as  would  '*a  very  faint  glimpse  of  a  different 
intention  in  the  context"  of  the  will  itself.    In  the  present 
case  it  appeared  that  each  of  the  sisters  of  the  testatrix  had 
a  number  of  children;  that  she  was  very  fond  of  her  sisters^ 
and  also  of  their  children  and  the  children  of  her  brother, 
and  had  a  favorite  among  the  children  in  each  of  the  three 
families;  and  that  she  did  not  desire  her  brother  should  have 
any  of  her  property,  both  on  account  of  his  financial  embar- 
rassment, and  of  certain  conduct  in   his  past  life.     These 
things  being  so,  and  there  being  nothing  in  the  will  expressly 
showing  an  intention  on  the  part  of  the  testatrix  to  give  the 
children  of  her  brother  an  advantage  over  her  sisters,  we 
think  it  a  most  natural  conclusion  that  the  testatrix  intended 
that  her  sisters  should  be  equal  with  the  family  of  her  brother 
in  the  distribution  of  her  bounty.    The  fact  that  the  brother 
of  the  testatrix  was  in  life  when  her  will  was  made,  and  that 
she  excluded  him  from  any  benefit  under  it,  in  connection 
with  the  other  facts  mentioned,  leaves  scarcely  any  room  to 
doubt  that  by  the  ruling  of  the  court  below,  which  we  have 
affirmed,  the  precise  result  desired  by  the  testatrix  has  been 
reached.     This  is  exactly  what  should  be  done  in  construing 
every  will,  when  it  can  be  accomplished  without  doing  vio- 
lence to  the  plain  and  obvious  meaning  of  its  terms,  or  to 
some  settled  rule  of  law. 

As  will  have  been  seen,  we  have,  in  deciding  this  case,  con- 
sidered not  only  the  language  of  the  will,  but  the  aliunde 
evidence  mentioned,  and  have  not  ruled  what  construction 
should  be  given  to  the  will  considered  by  itself.  It  waa 
strongly  urged  by  the  able  counsel  who  appeared  for  the  de- 
fendants in  error  that  even  in  that  event  the  same  result 
should  follow.  In  support  of  this  view  he  cited  Eraser  v. 
DUUm^  78  Ga.  474,  in  which  there  was  a  devise  to  Sarah 
Mousseau  and  the  children  of  Leonora  Pellertier,  and  this 
court  held  that  '^*  these  children  took  per  stirpei,  and  not 
per  capita.  That  case,  however,  is  not  precisely  in  point,  be- 
oause  of  the  fact  that  Mrs.  Pellertier  was  not  in  life  wheD 


Jane,  1893,]  White  v.  Holland.  89 

the  will  was  made;   and  undoubtedly,  in  construing  the  will 

of  David  R.  Dillon,  this  court  laid  souje  stress  upon  the  pre- 

BQDiptioQ  that,  in  the  absence  of  any  thing  in  the  will  to  the 

contrary,  the  testator  intended  that  his  property  should  go 

vhere  the  law  would  carry  it  by  the  rules  of  inheritance^ 

irhich  reasoning  is  not  applicable  to  the  case  at  bar.    The 

niling  of  this  court  in  Mayer  v.  Hover^  81  6a.  808,  seems  to 

sustain,  in  principle,  the  position  of  the  counsel  referred  to,. 

bat  it  does  not  appear  from  the  report  of  that  case  what  were 

the  surroundings  of  the  testator  in  making  his  will,  or  whether 

or  not  any  aid  from  them  was  invoked  in  construing  it 

RUVb  Appeal.  62  Pa.  St  269,  91  Am.  Dec.  156,  is  precisely 
in  point,  and  supports  the  contention  that  under  Mrs.  Gille* 
land's  will,  without  reference  to  extrinsic  facts,  the  children 
of  the  brother  should  take  per  etirpe.  There  are,  however^ 
respectable  authorities  to  the  contrary,  and  we  do  not  deem 
it  necessary  in  the  present  case  to  decide  this  question.  We 
prefer  to  avail  ourselves  of  the  aliunde  facts,  because  by  so 
doing  we  are  the  more  certain  of  reaching  the  right  conclu- 
sion. 

2.  It  is  well  settled  that  parol  evidence  is  admissible  to 
show  the  circumstances^surrounding  a  testator  at  the  time  of 
making  his  will,  in  order  to  arrive  at  a  proper  construction  of 
its  terms,  when  there  is  doubt  of  their  true  meaning  and  in* 
tention.  This  was  distinctly  ruled  in  Fraeery.  Dillon^  78  Ga. 
474,  and  will,  we  think,  be  accepted  as  sound  law  without 
further  argument 
Judgment  affirmed. 

Wills — Parol  Evibencb  to  Aid  CoNSTRUcrioir  ov.— Extrintio  ovideno* 
h  admissible  to  aid  in  the  exposition  of  a  will  only  in  those  cases  where 
from  some  ambignity  or  obscurity  a  difficulty  arises  in  applying  the  words  of 
the  wiU  to  the  subject  matter  of  the  devise:  In  the  Matter  qf  Wells,  113  N.  Y. 
S96;  10  Am.  Sk  fiep.  457,  and  note;  Sturgis  ▼.  Wtn-k,  122  Ind.  1S4;  17  Am. 
St.  Rep.  349;  or  to  show  who  was  the  person  the  testator  designated  by  » 
particular  name:  PhilUpii  ▼.  Ferguaon,  85  Va.  509;  17  Am.  St.  Rep.  78;  or 
for  the  fmrpoee  of  showing  that  certain  of  the  testator's  children  who  did 
not  reoeiTe  any  thing  under  the  will  were  intentionally  omitted:  WhUtemore 
T.  ihftMfl;  80  Me.  297;  6  Am.  St.  Rep.  20O.  But  parol  eridence  ia  never 
admissible  to  show  what  the  testator  intended  to  write;  Stvrgk  v.  WorJ^ 
122  Ind.  184;  17  Am.  St.  Rep.  349;  or  that  he  intended  to  devise  different 
property  from  that  described  in  the  will:  Ehrman  t.  Hoakine,  67  Miss.  192; 
19  Am.  St  Rep.  297,  and  note.  Parol  evidence  u  admissible  to  give  effect 
to  an  intention  expressed  in  a  will,  bnt  such  evidence  is  never  admissible 
for  the  purpose  of  showing  a  testator's  intention  by  proof  of  his  oral  declara- 
tiaoi  of  iatenk  Heideiihemur  r.  Bauman,  84  Tex.  174;  81  Am.  St.  Rep.  29» 
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«nd  noU.    See  .also^  the  extended  note  to  ChambenY.  ITatem,  46  Am.  Re^ 
72-78. 

DisoBHT.— DocTRiifi  OF  PxB  Stirpbb:  See  the  extended  note  to  In  n 
Ingram,  12  Am.  St.  Rep.  112.  The  application  of  the  per  capita  or  jwr 
etirpes  rale  most  be  oontroUed  by  the  general  intention  of  the  teatatort 
£i$k*$  Appeal^  52  Pa.  St  269;  91  Am.  Deo.  160^  and  note. 


Western  Union  Telegraph  Co.  v.  Patrick. 

[92QaoBeiA,e07.] 

Tblioraph  Ck>MPANix8— Liabiutt  vor  Failitrb  to  Dbuyib  MnaJLOB— 
Ebronbous  Address. — If  the  sender  of  a  telegraphio  message  gives  ttie 
company  the  wrong  street  address  of  the  sendee,  and  the  oompsny 
receives  and  carries  the  message  promptly  to  the  place  designated  1^ 
the  sender,  bat  is  nnable  to  deliver  it  beoaose  the  sendee  is  not  thers^ 
it  is  not  bound,  in  order  to  escape  the  statutory  penalty  for  failnre  to 
deliver  with  due  diligence,  to  take  the  message  to  another  address 
which  it  does  not  know,  and  has  no  reason  to  believe  is  the  right  one^ 
Although  the  name  given  at  such  address  is  the  same  snmame  as  that 
given  in  the  message.  In  order  to  hold  the  company  liable  it  most 
appear  that  it  knew  the  proper  address  of  the  sendee,  or  oonld  have 
readily  ascertained  it  in  the  exercise  of  ordinary  diligenoa. 

Bighy^  Reed  &  Berry^  for  the  plaintiff  in  error. 

Carter  &  Bamei^  for  the  defendant  in  error. 

*^  Simmons,  J.  In  this  case  the  sender  of  a  telegraphio 
message  recovered  against  the  telegraph  company  the  stat- 
utory penalty  for  failure  to  deliver  with  due  diligence.  It 
appears  from  the  evidence  that  he  gave  the  wrong  address  to 
the  company.  Tlie  message  was  directed  to  "Col.  O.  M. 
Bergstrom,  47  S.  Pryor  St.,  Atlanta,  Qa.";  but  the  person  for 
whom  it  was  intended  did  not  stay  at  that  number  and  could 
not  be  found  there,  and  it  does  not  appear  that  he  was  known 
or  had  ever  before  been  called  by  the  title  of  '*  Colonel."  He 
was  a  young  man  living  with  his  father  at  another  number 
on  S.  Pryor  street,  and  employed  as  a  book-keeper  by  a  firm 
doing  business  on  that  street.  Nothing  was  known  of  him 
at  the  telegraph  office,  and,  according  to  his  own  testimony, 
iie  had  never  before  received  a  telegraphic  message.  The 
name  0.  M.  Bergstrom  d^d  not  appear  in  the  city  directory. 
The  name  given  the  sendee  in  the  directory  was  Magnus 
Bergstrom,  and  he  was  generally  called  by  that  name.  At 
No.  47  8.  Pryor  street  (which  was  the  city  polfce  station) 
they  refused  to  receive  the  message,  and  no  one  there  knew 
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«f  BQch  a  person  as   O.  M.  Bergstrom.    Inqairies  were  made 
at  the  jail  to  ascertain  if  there  was  a  person  Of  that  name 
among  the  prisoners,  the  city  directory  was  consolted,  other 
places  in  the  neigh borliood  of  number  47  were  visited,  notice 
was  posted,  and  another  messenger  was  sent  oat  to  continue 
(he  search.     Finally  the  sendee  was  found  by  inquiring  of 
another  person   of   the   same  surname,  who  on  reading  the 
message  said  it  vwslb  intended  for  his  son.    It  does  not  appear 
that  there  was  *^*    any  delay  in  transmitting  the  message 
nx  in  taking  it  to  the  place  designated  by  the  sender.    It  was 
received  by  the  company  and  taken  to  that  place  on  Satur- 
day evening,  and  liras  delivered  on  Monday  morning;  but  as 
the  law  does   not    require  delivery  on  Sunday  except  in  a 
work  of  charity  or  necessity  (  Western  Union  Td,  Co.  v.  Hutch* 
€ton,  91  Ga.  252),  and  as  no  such  reason  appears  for  requir* 
ing  it  here,  the  delivery  may  be  treated  as  made  on  the  next 
morning  after  the  evening  on  which  the  message  was  received. 
Under  this  state  of  facts  we  do  not  think  the  plaintiff  was 
entitled  to  recover.     The  taking  of  a  message  to  the  place 
designated  therein,  it  is  true,  does  not  necessarily  absolve  the 
telegraph  company  from  making  any  further  effort  to  find 
the  sendee,  if  he  cannot  be  found  at  that  place:  Gray  on 
Communication  by  Telegraph,  sec.  23.     If  a  wrong  address 
is  given,  and  the  company  knows,  or  can  readily  ascertain,  the 
proper  address,  or  where  the  sendee  can  be  found,  reasonable 
efforts  must  be  made  to  find  him  and  deliver  the  message. 
But  before  a  recovery  can  be  had  by  one  who  has  given  a 
wrong  address  he  must  show  that  his  giving  the  wrong  ad* 
dress  was  not  the  cause  of  the  delay.     Where  the  sender  has 
acted  in  a  manner  calculated  to  mislead  the  company  and 
delay  the  delivery  of  the  message  there  can  be  no  presump- 
tion that  the  delay  is  the  fault  of  the  company  rather  than  of 
the  sender.     In  this  case  there  is  no  showing  that  the  com. 
pany  knew  the  right  address;  according  to  the  evidence  it 
did  not.     Ought  it  to  have  found  the  right  address  sooner 
than  it  did?    The  evidence  fails  to  show  want  of  diligence  in 
this  respect;  on  the  contrary,  the  company  appears  to  have 
exercised  all  the  diligence  that  could  reasonably  be  expected 
of  it.     It  is  true  the  proper  address  might  have  been  ascer- 
tained sooner  than  it  was,  if  the  means  which  finally  proved 
snccessfnl  had  been  sooner  adopted;  but  it  does  not  follow 
that  the  *^*  company  was  bound  to  resort  to  that  means  at 
alL    We  think,  where  a  telegraph  company  has  promptly 
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taken  the  message  to  the  place  designated  bj  the  sender,  and 
has  ascertained  that  the  sendee  is  not  to  be  foond  there,  it 
is  not  bound,  in  order  to  escape  the  statutory  penalty,  to  take 
the  message  to  another  address  which  it  does  not  know  and 
has  no  reason  to  believe  is  the  right  one.  Though  it  may  know 
that  there  are  persons  in  the  city  who  have  the  same  surname^ 
or  who  have  both  the  surname  and  one  of  the  initials  of  the 
name  given  in  the  message,  yet  if  their  names  are  in  other 
respects  different,  and  the  company  has  no  further  reason  for 
supposing  that  one  of  them  is  the  person  intended,  it  is  under 
no  duty  to  go  to  any  of  them.  If  the  defendant  had  known 
that  there  was  a  person  named  0.  M.  Bergstrom  residing  on 
the  street  designated  in  the  message,  although  not  at  the 
number  designated,  there  would  have  been  good  reason  for 
supposing  that  the  address  given  in  the  message  was  incorrect, 
and  that  this  was  probably  the  person  intended;  but  the  com- 
pany  was  not  bound,  on  finding  the  name  Magnus  Bergstrom 
in  the  city  directory,  to  suppose  that  the  person  so  described 
was  the  one  intended.  To  look  up  every  person  in  the  city 
whose  name  is  in  part  the  same  as  that  given  in  the  message 
may  often  prove  a  good  way  of  finding  the  proper  person,  bat 
to  do  this  would  in  many  instances  involve  an  amount  of  work 
on  the  part  of  the  company  altogether  out  of  proportion  to  its 
compensation  for  the  service  of  transmission  and  delivery, 
and  the  omission  to  do  so  would  not  show  a  want  of  ordinary 
and  reasonable  diligence.  At  any  rate,  we  are  satisfied  that 
there  was  no  such  delay  in  this  case  as  would  entitle  the 
sender  to  recover  for  want  of  due  diligence,  impartiality,  and 
good  faith  on  the  part  of  the  company.  To  uphold  a  recovery 
under  such  circumstances  would  be  to  put  a  premium  upon 
carelessness  on  the  part  of  the  senders  *^^  of  messages,  not 
to  speak  of  the  inducements  it  would  afford  to  unscrupulous 
persons  to  deliberately  mislead  the  telegraph  company  for 
their  own  profit. 
Judgment  reversed.  

TiLioRAPB  CoMPAViBS — Add&vss  ov  MissAas— Failvbs  io  Dilzvib 
BisuLTiNO  iBOM  In DXPmiTBvnB,  MisTAUB,  OB  AMBiourrr  IN:  Bm  th* 
•ztended  note  to  WtHem  Union  TeL  Co.  v.  Honghion,  27  Am.  8k  Bap*  9831 
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Westbbk  Union  Telegraph  Co.  v.  Bountbbi. 

[92  GaoBGXA,  m.] 

IkuoEATH  Companies  —  Inaoouract  »  TiiANaoRnnio  ManuoB  wm 
Basd  tor  Rvootkbt  of  Pkicaltt.— a  statato  proriding  that  tel*- 
gEAph  companiM  shall  transmit  and  deliTer  messages  with  **  due  dili* 
geQee,*'Rad  preecribing  a  penalty  for  failure  to  oomply  with  the  terms 
of  the  statute^  relates  to  the  time  within  which  messages  most  be  trans- 
mitted and  deliveredy  and  not  to  aconraey  and  correctness  in  sending 
and  transcribing  them,  and  the  company  is  not  liable  by  virtae  of  the 
terms  of  the  statute,  for  the  penalty  prescribed,  merely  beoanse  it 
makes  a  rerbal,  though  material,  mistake  and  error  in  transeribing  a 
message  received  and  transmitted. 

TPtMBAPH     COMPAKIBS    ARK     LlABLR    FOR    AOTOAL     DaMAOBB    received 

through  their  negligent  mistakes  or  errors  in  sending  or  transcribing 
messages  irrespective  of  the  question  of  punctuality  in  their  delivery. 

Action  to  recover  a  statutory  penalty  for  error  in  tran* 
•cribing  a  telegraphic  message.  The  message  as  received  by 
the  company  read:  '*  Expect  me  there  on  East  Tennessee 
train  at  seven  thirty."  As  delivered  to  the  sendee  the  word 
^ seven"  had  been  changed  to  "'eleven."  The  message  was 
delivered  without  delay. 

# 

Righy,  Reed  &  Berry ^  and  Darsey^  Brewster  &  Howellf  for  the 
plaintiff  in  error. 

D.  IF.  Rountree,  for  the  defendant  in  error. 

•**  Lumpkin,  J.  The  act  of  1887  prescribing  the  duty  of 
electric  telegraph  companies  as  to  receiving  and  transmitting 
dispatches,  and  fixing  penalties  for  violations  thereof,  was 
intended  to  prevent  discriminations  and  to  secure  prompt- 
ness in  the  transmission  and  delivery  of  telegraphic  dis- 
patches. With  reference  to  the  latter  object,  its  terms  relate 
to  the  time  within  which  these  companies  must  perform  the 
services  required,  and  not  to  the  accuracy  *^'  and  correct* 
Dess  with  which  such  services  may  be  rendered. 

In  deciding  the  question  presented  by  the  case  at  bar  we 
have  given  the  act  a  most  thorough  examinntion  and  con- 
sideration, and  are  entirely  satisfied  with  our  conclusion  that 
the  general  assembly  did  not  intend  to  impose  upon  tele- 
graph companies  a  penalty  of  one  hundred  dollars  for  a 
mere  verbal  error  in  the  sending  of  a  dispatch,  or  in  the 
transcribing  of  it  at  the  receiving  office,  even  though  the 
error  be  a  material  one.  To  hold  otherwise  than  we  do  on 
this  question  would  be  to  give  to  the  act  an  exceedingly  harsh 
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construction.  The  elements  of  impartiality  and  good  faith 
are  not  involved  in  this  case,  but  the  defendant  in  error  con* 
tended  that  the  requirement  to  transmit  with  "due  dili* 
gerice"  means  to  transmit  accurately,  as  well  as  promptly. 
We  do  not  think  the  words  quoted  can  fairly  have  this 
interpretation,  CRpecially  in  view  of  the  rule  that  penal 
statutes  must  be  construed  strictly,  and  should  not  be  so 
enforced  as  to  impose  a  penalty  in  a  case  admitting  of 
doubt.  We  are  fortified  in  our  judgment  by  the  fact  that 
the  proviso  of  the  first  section  of  the  act  distinctly  declares 
that  nothing  in  the  act  ^' shall  be  construed  as  impairing,  or 
in  any  way  modifying,  the  right  of  any  person  to  recover 
damages  for  any  such  breach  of  contract  or  duty  by  any 
telegraph  company,  and  said  penalty  and  said  damages  may, 
if  the  party  so  elect,  be  recovered  in  the  same  suit."  It  will 
thus  be  seen  that,  for  any  damage  resulting  from  mere  verbal 
mistakes  or  errors,  the  complete  remedy  of  the  party  in- 
jured is  fully  guarded  and  preserved.  The  penalty  may  be 
recovered  where  the  company  fails  to  transmit  and  deliver  a 
dispatch  with  that  degree  of  promptness  which  due  diligence 
requires;  and  actual  damages  may  be  recovered  wherever 
they  are  caused  by  the  negligent  mistakes  or  errors  of  the 
company,  irrespective  of  the  question  of  •*•  punctuality. 
These  views,  we  think,  cover,  and  are  in  perfect  harmony 
with,  the  entire  scope  and  purpose  of  the  act,  so  far  as  it 
bears  upon*  the  case  at  bar. 
Judgment  affirmed. 

TSLIORAPH  COHFANIBS  —  DAKAOn  FOR   MiSTAKS  TK  TRANSHISSIOir  Of 

MnsAOi.— A  telegraph  company  u  liable  to  the  sender  of  a  message  for 
the  damages  sustained  by  him  by  reason  of  its  failure  to  transmit  the  same 
oorrectly:  Kemp  ▼.  Wettern  Union  TeL  Co,,  2S  Neb.  661;  26  Am.  St  Rep^ 
863,  and  note.  When  the  receiver  of  a  dispatch  snffers  loss  from  the  care- 
less and  negligent  performance  of  its  dnty  by  a  telegraph  company  he  may 
recorer  damages  in  tort.  In  such  a  case  the  measure  of  damages  is  com- 
pensation for  his  actnal  loss,  following  as  the  natural  consequence  of  the 
company's  act:  Wettem  Union  TeL  Co.  ▼.  Dubois,  128  IlL  248;  15  Am.  St. 
Rep.  109,  and  note;  and  the  same  rule  is  true  as  regards  the  sender: 
Pegram  t.  Western  Union  Tel.  Co.,  100  N.  a  28;  6  Am.  St.  Rep.  657»  and 
note.  See,  also,  the  extended  notes  to  WeOem  Union  TeL  Co,  t.  Blanchard^ 
46  Am.  Rep.  496;  Weattm  Union  TeL  Co.  ▼.  Cooper,  10  Am.  St  Rep.  784^ 
•ad  WeeUm  Unkm  TeL  09,  w.  Hyer,  I  Am.  St  Rep.  229L 
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XiLmuni  GoicpAinKS — Printxd  RsauLATioira  Lnfiniia  LxAmuTr— 

BniDniO  Etfbct  of. — ^Both  tho  sender  of  a  telegraphio  metiage  and  th» 

^raon  to  whom  it  is  addressed  are  bound  by  reasonable  regulationa 

printed  upon  a  blank  furnished  by  the  telegraph  company  upon  which. 

the  message  is  written  and  signed  by  the  sender. 

TiLioBAPH  GoxpANiss— Rbasonabli  Reoulation  Limitiro  Liabilitt — 

KiQLiosNCB  OF  MisaE^GBB. — A  regulation    printed  upon  the  blank* 

provided  by  a  telegraph  company,  which  provides  that  "no  responsi* 

bility  regarding  mcsssages  attaches  to  this  company  until  the  same  ara 

presented  and  accepted  at  one  of  its  transmitting  offices;  and  if  a  mes* 

sage  is  sent  to  such  office  by  one  of  the  company's  messengers  he  act» 

for  that  purpose  as  the  agent  of  the  sender,"  is  reasonable,  and  the  com* 

pany  is  not  liable  to  the  person  addressed  in  inoh  a  message  if  th» 

messenger  to  whom  it  is  intrusted  fails  to  deliver  it  to  the  transmit* 

ting  office,  and  the  oompany  fails  to  transmit  and  deliver  it. 

TlLiaRAFH   COHPANIBS^LOOAL   USAGB   TO    AVOID  EXPRESS  COVTBACT. — 

A  local  usage  concerning  telegraph  messages  inconsistent  with  an  ex- 
press contract  entered  into  between  a  telegraph  company  and  th» 
sender  of  a  message  at  the  place  where  such  usage  prerails  is  not  a. 
part  of  such  contract^  and  cannot  be  given  in  evidence  to  contradict  oe 
avoid  it. 

Tblegbaph  CoicPAViBs— Right  to  Stipulate  Against  Neolioehce  or 
Mbssenqxbs. — A  telegraph  company  may  stipulate  against  liability 
for  the  negligence  of  its  messengers  in  failing  to  deliver  for  transmia-- 
sion  messages  intrusted  to  them  by  the  patrons  of  the  company. 

TiLBORAPH  CoHPANixs. — DxLiYERT  ov  A  Telxoraphio  Messagb  to  a  mes- 
senger boy  by  the  sender,  without  acceptance  by  the  company,  is  not 
A  delivery  to  it,  and  does  not  fix  any  liability  on  the  oompany  for  fail- 
ure to  transmit  and  deliver. 

/.  iZ.  LamaVy  for  the  plaintiff. 

i/.  H,  dt  W.  7.  Davidson^  for  the  defendant. 

*^^  Lumpkin,  J.  The  declaration  in  this  case  claims  dam- 
ages for  the  nontransmiseion  and  nondelivery  of  a  telegran^- 
which  it  is  alleged  Gooding  &  Co.,  of  Charleston,  South  Caro-^ 
lina,  had  written  on  one  of  the  defendants  day  telegraphic 
blanks  and  handed  to  a  messenger  of  the  defendant,  who  had 
just  delivered  a  telegram  to  them  from  the  plaintiff,  to  be- 
earried  to  the  office  of  the  defendant  in  Charleston  for  trans-^ 
mission  to  the  plaintiff,  at  the  latter's  expense,  but  which 
message  was  never  in  fact  delivered  by  the  messenger  at  thd^ 
transmitting  office  of  the  defendant  in  Charleston. 

The  pivotal  question  is:  Was  the  message  delivered  to  th#^ 
eompanr  for  transmission  ?  One  of  the  rules  and  regula* 
tioDS  of  the  company,  printed  on  the  back  of  the  blank  upon 
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ihe  face  of  which  the  message  was  written,  was  in  these 
terms:  *'No  responsibility  regarding  messages  attaches  to 
this  company  until  the  same  are  presented  and  accepted 
si  one  of  its  transmitting  offices;  and  if  a  message  is 
«ent  to  such  office  by  one  of  the  company's  messengers,  he 
acts  for  that  purpose  as  the  agent  of  the  sender."  Just  above 
the  space  left  for  the  written  message  are  the  following  words 
in  large  type:  ''Send  the  following  message  subject  to  the 
terms  on  back  hereof,  which  are  hereby  agreed  to."  And  at 
the  bottom  of  this  space  is  the  following  notice,  in  larger  type: 
^'fiP^Read  the  notice  and  agreement  on  back.^^f  "  The 
"declaration  avers  that  this  rule  is  not  obligatory  upon  the 
renders  of  the  message,  because  it  was  not  read  by  them  or 
known  to  them.  This  position  is  clearly  untenable,  for  reason- 
4ib]e  diligence  was  all  that  was  necessary  to  acquaint  them 
with  this  rule.  Therefore,  the  moment  the  senders  wrote  and 
signed  the  message  on  the  blank  they  became,  in  legal  contem- 
plation, aware  of  the  rule,  whether  they  read  it  or  not,  and 
thereby  signified  '*  both  their  knowledge  of  it  and  their  assent 
^"  to  it":  HUl  V.  Western  Union  TeL  Co,,  85  Ga.  425  (1), 
428,  429;  21  Am.  St.  Rep.  166,  and  cases  cited  on  the  latter 
page.  See,  also,  Gray  on  Communication  by  Telegraph,  52, 
^3;  Scott  and  Jarnigan  on  Law  of  Telegraphs,  sec.  149; 
tiote  to  Camp  v.  Western  Union  Tel,  Co.^  71  Am.  Dec.  466, 
beginning  on  page  461.  A  telegraph  company  is  not  sub- 
ject to  the  extraordinary  limitations  and  responsibilities 
imposed  by  law  on  common  carriers:  Western  Union  Td.  Co. 
T.  Fontaine,  58  Ga.  433;  Western  Union  Tel.  Co,  v.  Blanehard^ 
^8  Ga.  807,  and  note  to  same  case  in  45  Am.  Rep.  487, 488. 
It  therefore  has  the  undoubted  power  to  make  reasonable 
rules  and  regulations  regarding  the  conduct  of  its  business 
with  the  public;  and  the  reasonableness  of  such  rules  and 
regulations  is  a  question  for  the  courts  to  decide:  Gray  on 
Communication  by  Telegraph,  sees.  13,  20;  Scott  and  Jarni- 
gan on  Law  of  Telegraphs,  sec.  104;  note  to  Camp  v.  West^ 
-em  Union  Tel,  Co,,  71  Am.  Dec.  466.  This  being  true,  is  the 
rule  in  controversy  reasonable?  We  think  it  is.  The  work 
performed  by  the  messenger  in  carrying  the  message  from 
the  office  or  residence  of  the  sender  to  the  transmitting  office 
•of  the  company  forms  no  part  of  the  transmission  of  the 
tnessage  by  the  company,  for  which  latter  purpose  alone  the 
company  makes  a  charge.  There  is  nothing  onerous  or  one- 
4sided  about  the  rule.    It  dictates  no  terms  to  the  senderi  and 
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^768  no  advantage  to  tbe  company.    It  is  neither  obligatory 
Dor  arbitrary.     In  a  ^veord,  it  gives  the  sender  the  alternative 
of  delivering  his   dispatch  to  the  messenger,  to  be  delivered 
by  him  at  the  office   of  the  company  on  the  condition  pre- 
scribed, or  of  making   such  delivery  either  in  person  or  by 
his  own  servant.      We  have  been  nnable  to  find  a  direct  ad- 
judication upon  this  rule  by  any  court,  and  we  think  this 
shows,  or  tends  to  show,  the  consensus  of  public  and  profes- 
sional opinion  in   favor  of  its  reasonableness.     The  rule  if 
held^  be  reasonable  in  the  work  of  Gray  on  Communication 
by  Telegraph,  section  13,  top  of  page  23.    Assuming,  then, 
the  reasonableness  of  the  *^*  rule,  it  follows,  in  the  absence 
of  other  facts  to  the  contrary,  that  the  message  was  not  de- 
livered to  the  company,  because  it  was  not  presented  at  one 
of  its  transmitting  offices  by  the  agent  of  the  senders,  and 
was  not  accepted  by  the  company. 

Kow,  is  there  any  fact  in  this  case,  not  yet  mentioned, 
ivhich  should  vary  the  above  conclusion?  The  plaintifiF  in 
error  alleges  in  his  declaration  that  a  local  usage  of  the 
defendant  at  Charleston  authorized  its  messengers  delivering 
telegrams  to  receive  answers  for  delivery  at  the  company's 
office  for  transmission,  for  which  they  were  paid  by  the 
company  two  cents  for  each  message  so  received  and  deliv* 
ered  (i.e.  at  the  company's  office),  and  that  such  local  usage 
made  the  messengers  the  agents  of  the  company  to  receive 
messages  for  transmission,  and  superseded  the  above-recited 
rule  or  stipulation.  Taking  into  view  all  the  allegations  of 
the  declaration,  and  the  blank  attached,  the  answers  referred 
to  as  being  within  the  operation  of  this  alleged  usage  were, 
presumably,  written  upon  the  company's  blanks  similar  to 
the  one  in  question.  We  cannot  accept  as  correct  the  plain- 
tiff's position  as  to  the  effect  of  this  alleged  usage.  If  the 
usage  was  unknown  to  the  senders  of  the  telegram  they  did 
not  act,  and  could  not  have  acted  on  it;  and  if  they  had 
known  of  such  usage,  and,  nevertheless,  entered  into  a 
written  agreement  by  which  the  messenger  should  act  as 
their  agent  for  the  sole  purpose  of  carrying  the  message  to 
the  company's  office  for  transmission,  they  and  the  plaintiffs 
in  error  were  thereby  estopped  from  showing  such  usage,  be- 
canse  custom  or  usage,  while  admissible  to  explain  an  am- 
biguous written  agreement,  is  inadmissible  if  repugnant  to 
or  inconsistent  with  a  clear,  express  agreement:  OHnnell  v« 
Western  Union  Tel.  Co.,  113  Mass.  299,  307;  18  Am.  Rep.  486, 
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498,  and  cases  there  cited.  See,  also,  Pari  t.  Piedmont  In$. 
Co^  48  Ga.  601, 606;  Werner  T.  Footman,  54  •"  Ga.  128,  137; 
TUley  T.  County  of  Cook,  103  U.  8. 155, 162;  Moran  t.  Pratker^ 
23  Wall.  492,  503;  and  note  to  Phmnix  In$.  Co.  t.  Hunger,  88 
Am.  8t  Rep.  868,  citing  ample  authority,  and  saying:  ^  A 
local  usage,  inconsistent  with  an  express  contract  made  at 
the  place  where  such  usage  prevails,  or  contradicting  ita 
terms,  is  not  a  part  of  such  contract,  and  cannot  be  given  ia 
evidence  to  contradict  or  avoid  it" 

There  is  nothing  in  the  rule  under  oonsideration  contrary 
to  public  policy.  Aside  from  the  reasons  already  given^ 
others  in  its  favor  may  be  stated: 

1.  Messengers  of  a  telegraph  company  are  not  sent  out 
from  the  company's  office  to  solicit  telegrams,  and,  being 
engnged  in  a  most  subordinate  work  of  the  oompany'a 
service,  it  is  to  be  presumed  that  they  are  not  invested  by 
the  company  with  the  powers  of  receiving  the  company's 
charges  or  fees  for  the  transmission  of  telegrams,  and  thai 
they  have  no  powers  of  rejecting  telegrams  offered  to  themr 
either  for  the  nonpayment  in  advance  of  the  company's 
charges  for  transmission,  or  for  being  illegibly  written,  or 
for  containing  matter  which  would  make  the  company  liable 
in  tort  or  otherwise  for  transmitting  an  indecent  or  immoral 
telegram — ^all  of  which  are  powers  reserved  by  law  to  the 
company  for  its  protection,  and  with  which  it  is  known  to 
the  public,  or  should  be,  the  receiving  agent  of  the  company 
at  its  transmitting  offices  is  invested. 

2.  The  carriage  of  telegrams  from  the  office  or  residence 
of  the  sender  to  the  transmitting  office  of  the  company  ia 
not  a  part  of  the  duty  or  business  of  a  telegraph  company. 

8.  Neither  the  sender  nor  addressee  of  a  message  paya- 
any  thing  for  such  carriage  to  the  transmitting  office  of  the- 
company. 

4.  The  liability  against  which  a  telegraph  company  can^ 
not  stipulate,  as  shown  by  the  adjudications  of  all  *^^ 
courts,  is  confined  to  its  negligence  in  connection  with  the 
transmission  of  messages  from  its  transmitting  offices,  and 
the  delivery  of  such  messages  to  the  sendee;  and  it  has  even- 
been  held,  in  Clement  v.  Western  Union  Tel.  Co.,  187  Mass.. 
468,  466,  467,  that  there  are  no  principles  of  public  policy 
which  should  prevent  a  telegraph  company  from  stipulating^ 
against  the  negligence  of  its  messenger  boys  as  to  the- 
delivery  of  messages  to  its  patrons. 
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S.  And  the  transmission  of  s  message  ^mMtna  ite  timna* 
'  mission  from  ths  office  or  atation  at  which  it  ia  reoeiyed  to< 
the  one  to  whicli   it    is  sent^;  and  deliverj  meana  '^ths^ 
dditery  of  it  to  tbe  person  to  whom  it  ia  addreaaed'':  Scott. 
ind  Jamigan  on  I^air  of  Telegraphs,  sec.  264. 

Therefore,  delivery  to  the  messenger  without  acceptanoe- 
by  the  company  sliould  not  fix  any  liability  on  the  com-- 
pany.  If  delivery  to  the  messenger  were  daliyery  to  the 
oompany,  acceptance  by  the  messenger  mast  be  held  to  be 
acceptance  by  the  company,  and  thia  would  take  from  the- 
company  its  undoubted  right  to  refuse  to  transmit  a  measage^ 
for  any  one  or  more  of  the  reasons  above  stated. 

Ho  analogy  between  anch  a  case  aa  thia  and  that  of  a  lifir 
insurance  agent  can  justly  be  drawn,  becauae  none  of  the- 
reaaona  which  have  impelled  the  courts,  in  modern  decisions,. 
to  treat  the  agent  of  the  insurance  company  aa  the  agent  of 
(he  insurer,  where  a  somewhat  similar  rule  or  stipulation  is 
printed  upon  the  back  of  the  application  or  policy  of  insur- 
ance, have  any  application  here.  For  the  reasoning  of  the. 
eonrta  in  anch  insurance  cases,  see  the  opinion  of  Miller,  J., « 
who  announced  the  decision  of  the  court  in  the  caae  of  Jfi*- 
mmnee  Co.  t.  WUHnion,  18  Wall.  222,  234,  286. 

The  foregoing  disposes  of  the  case,  and  the  question  raisedL 
aa  to  the  meaaure  of  damagea  need  not  be  considered. 
Judgment  affirmed. 


Tblsobapb  CoMPAKni— BnrDora  Brraor  of  PamriD  RaavLATioaaw . 
A  M^grmph  oomiMkny  has  power  to  mako  nasooablo  regnlatioau  for  ^km 
eondnet  of  its  bnaineta^  and  ita  ooatomora  an  bound  by  ihom  after  tlio]^- 
htA  nofciea  of  their  eziatenoei  Western  Union  TeL  Co.  r.  Neel^  M  Tex.  868^ 
40  Aa.  St.  Bepk  847,  and  note.  The  sender  of  a  telegraphio  mosssjio  who- 
"Writes  the  same  npon  a  blank  of  the  eompany  npon  which  oertain  ooaditiona»- 
Bmituig  the  liability  of  the  oonpany  is  printed  is  ohargeable  with  notise  bl ; 
and  is  deemed  toassent  to  snch  oonditlonsx  HUl  ▼.  Wetiem  Uwkm  Ttl  Oo,^ 
96€k,iSS;  Si  Aau  Si.  Rep.  168.  Se^  espectaUy,  the  extended  aoim  t». 
On^r.  WeMerm  Umkm  TA  Co..  71  Am.  Dee.  486^  and  V^iivti  CTato  fVC 
Ok  r.  Mmekani  45  Am.  Rep.  48a 
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CoNTBRS  v.  Postal  Telegraph  Gable  Company.  ' 

[82  OlOBOlA,  fflB.] 
TbIJBORAPH  COMPANm— LiABILITT  of  CoNM  KOnNO  COKFAMT  FOB  DiLAT. 

A  telegraph  company  receiving  a  prepaid  message  from  another  such 
•ompany,  to  whom  the  sender  has  delivered  it»  and  who  has  trans- 
mitted it  over  its  line,  is  liable  for  a  penalty  imposed  by  statute  for  fail* 
«re  to  transmit  and  deliver  the  message  with  due  diligence.  Sach 
statute  being  penal  in  its  natare,  the  claim  by  the  connecting  company 
that  it  acted  merely  as  the  agent  of  the  first  company  is  no  defense. 

VtiADiNo  —  Amendment  of  Declaration.  —  A  declaration  alleging  as  a 
cause  of  action  the  failnre  of  a  telegraph  company  to  deliver  at  a  oer- 
tain  place,  with  due  diligence,  a  particular  message  therein  set  oat 
which  the  company  had  received  for  transmission  and  delivery,  may  be 
amended  by  alleging  that  the  message  was  received  by  the  company  at 
another  point  than  that  stated  in  the  original  declaration  without 
changing  the  cause  of  action,  and  such  amendment  is  properly  allowed. 

TfeLEORAPH  Companies— Mbssagb  Dblivbrbd  as  Evidencx  of  Msssaoi 
Sent. — lu  an  action  against  a  telegraph  company  to  reoover  for  failure 
to  deliver  a  message  with  due  diligence,  the  message  as  delivered  is  ad- 
missible to  prove  the  contents  of  the  message  as  sent^  without  produo* 
log  or  accounting  for  the  absence  of  the  message  as  sent. 

VkLEORAPH  Companies  —  Prepaid  Message  as  Evidbncb  Calliko  fob 
pROMPr  Delivert. — In  an  action  against  a  telegraph  company  to  re- 
oover for  failure  to  deliver  a  message  with  due  diligence,  the  fact  that 
the  message  as  delivered  was  marked  **  paid  "is  evidence  tending  to 
•how  that  it  was  a  prepaid  message,  and  should  have  been  delivered 
with  due  diligence  as  required  by  the  statute  upon  which  the  action  is 
loQAded. 

Kontz  &  Conyera^  for  the  plaintiff. 
Olenn  &  Maddox^  for  the  defendant 

•*•  Simmons,  J.  1.  Mrs.  Conyers,  the  addressee  of  a  tele- 
rgmphic  message,  sued  the  Postal  Telegraph  Cable  Company 
for  the  statutory  penalty  of  one  hundred  dollars  for  failure 
to  deliver  with  due  diligence.  At  the  trial  it  appeared  from 
the  evidence  that  the  message  was  received  by  the  defendant 
from  another  telegraph  company,  which  had  received  •*•  it 
from  the  original  sender,  and  which  had  transmitted  it  to 
the  end  of  its  own  line;  from  which  point  the  defendant 
transmitted  it  to  the  city  of  Atlanta,  the  place  to  which  it 
was  directed,  but  failed  to  deliver  it  to  the  plaintiff  until  after 
■lore  than  thirty-six  hours  had  elapsed  from  the  time  it  was 
received  at  the  Atlanta  office,  although  she  resided  in  that 
city,  and  the  street  and  number  of  her  residence  were  cor- 
rectly given  in  the  message.  The  charges  for  the  entire  ser- 
Tice  were  prepaid    to  the  first   company,  and   from    that 
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company  the  defendant  received  payment  for  its  own  part  of 
the  service.     Tbe    trial   court  granted  a  nonsuit,  upon  the 
groand  that  the  defendant  was  8im|>]y  the  agent  of  the  first 
company,  and  tbnt  the  suit  should  have  been  brought  against 
the  principal.      This  we  think  was  error.     In  this  action  the 
plaintiff  eeeks  to  recover  the  penalty  for  the  wrongful  viola- 
tion of  a  public   duty — a  duty  imposed  by  statute  and  not 
merely  by  contract,  and  her  right  to  the  penalty  is  givea  by 
the  statute,  and   is   not  dependent  upon  any  privity  of  con- 
tract with  the  defendant.     The  violation  of  this  duty  '^isa 
^rong,  and  in  dealing  with  the  wrong  the  element  of  con- 
tract is  not  involved":    Gray  v.  Western   Union  Tel,  Co,y  87 
Ga.  S50;  27   Am.  St.  Rep.  259;  Western  Union  Tel.  Co.  v. 
Tai^lor,  84  Ga.  408.    In  Western  Union  Tel.  Co.  v.  Nunnally,  86 
Ga.  503,  suits  under  this  statute  are  classed  with  qui  tarn  ao- 
tiouB.     It  is  there  said:  ^^Ttie  action  is  to  recover  a  penalty, 
and  it  is  brought  by  one  who,  if  not  iiterally  an  informer,  is 
designated  by  statute  to  take  the  fruits  of  an  action  brought 
for  the  violation  of  a  public  penal  law."     Under  the  statute^ 
not  merely  the  first  company,  but  every  telegraph  compaoj 
that  receives  a  dispatch,  **  whether  from  other  telegraphie 
lines  or  from  individuals,"  and  which  has  been  paid  or  ten- 
dered  payment  of  the  usual  charge,  must  perform  with  dus 
diligence  the  service  it  undertakes  to  perform  on  its  own  line; 
and,  for  the  failure  to  perform  this  duty,  the  •**  right  to  re- 
cover the  statutory  penalty  is  given  to  '^  either  the  sender 
of  the  dispatch,  or  the  person   to  whom  sent  or  directed, 
whichever  may  first  sue":  Acts  1887,  p.  111.     So  whether 
the  company  sued  is  responsible  directly  to  the  person  from 
whom  the  first  company  received  the  message,  or  is  responsi* 
ble  instead  to  that  company  itself  as  the  sender,  it  is  in  either 
case  liable  to  the  person  to  whom  the  message  is  addressed^ 
if  there  was  a  violation  of  the  statutory  duty.    If  liable  to 
anybody  at  all  it  cannot  escape  liability  to  the  latter,  subject 
only,  as  we  have  seen,  to  the  condition  that  he  is  the  first  to 
sue;  and  we  do  not  understand  the  court  below  to  have  held 
that,  because  the  company  here  sued  was  not  employed  by 
the  original  sender,  it  escaped  all  liability  at  all  under  the 
statute.      It  is  therefore  immaterial  wiiether  the  compaoj 
first  employed  contracted  with  the  sender  to  be  responsibki 
for  the  whole  service  of  transmission  and  delivery  or  not. 
Clearly,  it  was  never  intended   that  a  telegraph  company 
should  sliield  itself  from  the  requirements  of  the  statute  by 
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«6ttiDg  up  that  another  company  assumed  primarily  reepoii* 
«ibility  for  the  whole  service.  The  claim  that  it  acted  as 
agent  only  cannot  avajl  it  in  such  case  any  mora  than  it 
«could  in  case  of  the  yiolation  of  any  other  penal  enactment. 
~The  question  is,  Did  the  defendant  company  undertake  to 
^ansmit  and  deliver  the  message,  and  did  it  fail  to  deliver 
mth  due  diligence,  after  payment  or  tender  of  the  usual 
tsharge?    If  it  did,  the  plaintiff  is  entitled  to  the  penalty. 

2.  The  declaration,  as  it  originally  stood,  alleged  that  the 
delivery  of  the  message  for  transmission  was  made  by  J.  W. 
Surge  to  the  defendant's  agent  at  Stilesboro,  Greorgia,  At 
ihe  trial  the  plaintiff  was  allowed  to  amend  by  alleging  that 
the  delivery  at  that  place  was  to  the  agent  of  the  telegraph 
line  of  the  East  and  West  Railroad  Company  of  Alabama,  who 
ibrwarded  the  message  over  that  *'*  line  to  Cartersville, 
Georgia,  where  it  was  delivered  to  the  defendant's  agent,  and 
^as  by  him  forwarded  over  the  defendant's  line  to  Atlanta, 
etc.  This  amendment  was  objected  to  on  the  ground  that  it 
set  forth  a  new  and  distinct  cause  of  action;  and  its  allow* 
ance  by  the  court  below  is  assigned  as  error  in  the  defend- 
Jint's  cross-bill  of  exceptions. 

The  cause  of  action  alleged  in  the  declaration  was  the  fail« 
lire  to  deliver  to  the  plaintiff  at  Atlanta,  with  due  diligence, 
a  particular  message  therein  set  out,  which  the  defendant 
liad  received  for  transmission  and  delivery;  and  the  allega- 
'tion  in  the  amendment  that  this  message  was  received  by 
the  defendant  at  another  point  than  that  stated  in  the  decla- 
' ration  did  not  change  the  cause  of  action.  So  likewise  as 
4o  the  allegation  that  the  defendant  received  the  message 
'through  another  telegraph  line,  to  whose  agent  Mr.  Burge 
:had  delivered  it,  instead  of  receiving  it  directly  from  Mr. 
l£urge,  as  appeared  from  the  declaration.  As  we  have  al« 
'sready  explained  in  this  opinion,  the  action  being  by  the  per- 
"«on  to  whom  the  message  was  addressed,  and  the  breach  of 
'duty  complained  of  being  the  failure  to  deliver  with  duo 
^diligence  to  the  plaintiff,  it  makes  no  difference  whether  the 
'message  was  received  in  the  one  way  or  the  other.  In  the 
-declaration  as  amended,  the  identity  of  the  matter  upoa 
^which  the  action  is  founded  is  fully  preserved,  and  the  effect 
fof  the  amendment  is  simply  to  correct  a  misdescription  in 
J  setting  out  matter  of  inducement. 

"■  8.  The  message  delivered  at  Atlanta  by  the  defendant  to 
"Hhe  plaintiff  was  admitted  in  evidence  over  the  objectioQ  of 
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<he  defendant  that  it   was  not  admissible,  because  the  mea^ 

«age  received  for    traxismission  was  the  highest  and   best 

evidence,  and  its   abeence   was  not  accoanted  for;  and  the 

evemiUng  of  this  objection  is  assigned  as  error.    The  court 

¥88  clearly  right   in    this   •••  ruling.     The  same  question 

was  made  in  the  case  of  tbe  Western  Union  Tel.  Co.  ▼.  Fatman^ 

78  Qa.  285,  54  Am.  Rep.  877,  which  like  the  present  case 

was  an  action  for  tbe   failure  to  deliver  the  message  in  due 

time,  and  it  was  there   held  that  the  copy  was  admissible. 

There  was  no  complaint  that  the  message  delivered  was  not 

the  message  transmitted  or  was  not  the  same  as  that  received 

by  the  defendant  from   the  sender,  but  the  complaint  was 

that  the  copy  which  it  was  the  defendant's  duty  to  write  out 

and  deliver  was  not  delivered  to  the  plaintiff  in  due  time; 

and  as  was  said  by  the  court  in  the  case  referred  to:  **  When 

it  delivered  that  copy,  it  cannot  well  deny  that  it  is  a/ou 

Hmile  of  the  original  as  received  by  it,  and  which  it  wrote 

oat  itself,  but  delivered  too  late":  See,  also,  Gray  on  Com- 

monicatiou  by  Telegraph,  sees.  128  et  seq.,  134. 

4.  Tbe  message  delivered  by  the  defendant  to  the  sendee 

being  marked  **paid,"  there  was  evidence  from  which  the 

yiry  could  find  that  the  defendant's  charges  were  prepaid, 

and  therefore  that  the  message  should  have  been  delivered 

with  due  diligence,  as  required  by  the  statute. 

Judgment  reversed  as  to  the  main  bill  of  exceptions,  and 
affirmed  as  to  the  cross-bill. 

TzLseBAFH  CoMPANixs  — LuBiUTT  OF  CoNNXcmro  LnviB.  ~  When  a 
telegraph  company  receiyes  a  dispatch  for  tnnsminion  from  a  connecting 
telegraph  line  it  is  bound  to  exercise  due  diligence  in  transmitting  and 
-deliTering  the  message,  or  respond  in  damages  to  the  party  injured  by  its 
tulnre  to  do  ao,  and  this  without  regard  to  the  contract  beta'een  the  sender 
•and  the  company  fint  receiving  the  message:  Smith  r,  Weaiem  Unkm  TeL 
Okf  S4  Tex.  359;  31  Am.  St.  Rep.  59,  and  note.  See,  further^  the  notes  to 
SgMirg  V.  Weaiern  Union  TeL  Co.,  93  Am.  Dea  162;  and  WeUem  Uniim  TdL 
ik  r.  Bianehard,  45  Am.  Bep.  493. 

Tkusaams  as  Svtdbivcb:   See  the  note  to  Wutem  (Talon  ML  Oa  v. 
Mmckard,  45  Am.  Bep.  GOO. 
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Atlanta  Journal  v.  Matson. 

[92OlOROIl,640.] 

I^IBIL — JusTiriOATiON— Eyidbncb  REQUIRED  TO  Proyk. — A  statute  fixings 
M  a  mle  of  eYideaee,  that  in  all  oivil  cases  the  preponderance  of  testi* 
mony  is  considered  sufficient  to  produce  mental  conviction  includes' 
actions  for  libel  in  which  a  plea  of  justitication  is  made,  although  aucb- 
plea  imputes  the  commission  of  a  crime  as  charged  in  the  publicatioa 
alleged  to  be  libelous.  To  snstain  the  plea  the  jury  must  have  a  mental 
conviction  of  its  truth,  but  need  not  be  convinced  beyond  a  reasonable 
doubt  as  that  phrase  is  commonly  understood  in  criminal  procedure. 

Ellis  A  Qray  and  W.  P  AndrewSy  for  the  plaintiff  in  error. 

Mayson  &  Hilly  for  the  defendant  in  error. 

•*•  Simmons,  J.  This  was  action  for  libel,  the  alleged  libel- 
ous matter  consisting  of  publications  in  the  defendant's  news- 
paper charging  the  plaintiff  with  the  crime  of  forgery.  The 
defendant  admitted  the  publications  and  pleaded  justifica* 
tion.  There  was  a  verdict  for  the  plaintiff  of  one  thousand 
dollars.  The  main  question  before  us  is  whether  or  not  the- 
trial  court  erred  in  charging  that  "the  burden  is  on  the- 
defendant  to  sustain  the  plea  of  justification  by  tlie  same- 
degree  of  evidence  that  would  be  required  to  convict  ***  the- 
plaintiff  if  he  were  charged  with  a  crime;  that  is  to  say, 
bevond  a  reasonable  doubt."  We  think  this  was  error.  Ii» 
order  to  sustain  the  plea  of  justification  it  is  requisite  that 
the  jury  shall  have  a  mental  conviction  of  its  truth,  but  thej^ 
need  not  be  convinced  beyond  a  reasonable  doubt,  as  thi» 
phrase  is  commonly  understood  in  criminal  procedure.  Irv 
respect  to  the  degree  of  mental  conviction  required  our  code 
places  all  civil  cases  upon  the  same  footing.  Section  3749^ 
declares:  "  In  all  civil  cases  the  preponderance  of  testimony 
is  considered  sufBcient  to  produce  mental  conviction.  Irv 
criminal  cases  a  greater  strength  of  mental  conviction  i& 
held  necessary  to  justify  a  verdict  of  guilty."  The  decisions 
by  this  court  in  civil  cases,  in  which  it  is  said  that  the  proof 
on  certain  points  must  be  such  as  to  satisfy  the  jury  beyond 
a  reasonable  doubt,  are  explained  in  the  case  of  Schnell  v 
Toom^r^  56  Ga.  168,  as  meaning  simply  that  the  jury  must 
be  clearly  satisfied.  In  that  cape  Judge  Bleckley  says:  *^In- 
regard  to  the  evidence  of  adverse  possession,  etc.,  the  court 
was  requested  to  charge  the  jury,  as  laid  down  in  Durham^ 
T.  Htlemany  30  6a.  619,  that  the  plea  of  the  statute  must  be 
Kipported  by  proof  so  conclusivu  as  to  exclude  reasonable 
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doabt    The  court  declined  so  iocharge,  bat  seems  fo  have 

given  what  we  think  is  the  true  meaning  of  the  cases  on  th» 

subject,  namely,  that  it  is  only  necessary  for  the  proof  U> 

clearly  satisfy  the  minds  of  the  jury  of  the  troth  of  the  plea. 

Inciyil  cases,  as  in   Wyche  y.  Greenty  11  Oa.  160,  Durham  y.. 

EAman^  30  Ga.  619,  and  Priniup  v.  Mitchell,  17  Ga.  559,  63 

Am.  Dec.  258,  the    exclusion  of   reasonable   doubt  meana 

that  and    no    more:  Code,  sec.  3749;  and,   as  'reasonable 

doubt'  is  a  phrase   more  appropriate  to  criminal  cases,  ita 

employment  to  instruct  the  jury  in  civil  cases  had  best  be 

avoided.     There   is   certainly  a  difference  in  the  strength  of 

conviction  required  by  the  lave  in  the  two  classes  of  cases; 

and  that  being  so,  it  is  desirable  not  to  confound  in  language 

what  should    be  distinguished  in  **•  thought."     Moreover,. 

the  cases  referred  to  were  decided  prior  to  the  adoption  of  the 

code.    It  was  contended,  however,  that  cases  in  which  there 

is  a  plea  charging  the  plaintiff  with  a  crime  stand  upon  a 

different  footing  in  this  respect  from  other  civil  cases;  and 

in  support  of  this  view  the  cases  of  Ransone  v.  Christian,  5ft 

Ga.  352,  and  Williama  v.  Gunnels,  66  Ga.  621,  are  cited.     In 

WiUiams  v.  Gunnels,  66  Ga.  521,  one  of  the  exceptions  was 

that  the  trial    court  refused    a  request  to  charge  that,  to 

support  a  plea  of  justification,  it  requires  the  same  degree  of 

evidence  as  would  be  required  to  convict  the  plaintiff  if  he 

were  charged  with  a  criminal  offense;  but  as  it  appeared 

from  the  judge^s  certificate  that  this  request  was  not  in  writ-^ 

ing,  and  no  error  being  assigned  on  ihe  charge  given  on  this 

point,  the  court  declined  to  consider  it,  and  simply  ''sug» 

gest"  that  the  rule  as  embodied  in  the  request  is  ''seem-^ 

ingly  recognized  "  in  Ransone  v.  Christian,  56  Ga.  352.    Upon 

looking  to  Ra7is(me  v.  Christian,  we  find  that  nothing  is  said 

as  to  the  degree  of  mental  conviction  the  jury  must  have^ 

to  authorize  a  verdict  in  favor  of  the  plea.     In  that  case^ 

there  was  a  plea  of  justification  of  a  libel  charging  perjury^ 

and  the  question  was  whether  it  was  error  to  instruct  the 

jury  that,  where  but  one  witness  testifies  to  the  truth  of  the^ 

charge,  the  corroborating  circumstances  must  be  sufficient 

to  amount  to  another  witness  or  to  support  the  one  witness 

to  that  extent.     It  was  held  that  this  instruction  required 

too  much,  and  that  it  is  enough  if  the  circumstances  corrob- 

orate  the  one  witness  to  the  satisfaction  of  the  jury.    It  was 

not  held  that  the  jury  must  be  satisfied  beyond  a  reasonable 
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doubt    So  it  will  be  seen  that  these  cases  do  not  decide  the 
question  now  before  ns. 

In  some  of  the  decisions  elsewhere  the  distinction  is  made 
that  while  it  is  necessary  to  support  the  plea  with  such  proof 
4W  would  be  sufficient  to  convict  the  plaintiff  on  an  indict- 
tnent  for  the  offense,  yet  it  is  not  necessary,  *^  as  in  a 
•criminal  prosecution,  that  it  should  be  of  that  degree  of  cer- 
tainty requisite  to  remove  all  reasonable  doubt  from  the 
ininds  of  the  jury:  See  Newell  on  Defamation,  Slander,  and 
Libel,  795  (1890).  In  EUis  ▼.  Buzzell,  60  Me.  209,  11  Am. 
Hep.  204,  the  court,  in  holding  that  the  proof  need  not  be 
«uch  as  to  exclude  reasonable  doubt,  say:  ^^It  is  worthy  of 
remark  that,  with  a  very  few  unimportant  exceptions,  the 
•cases  in  which  it  has  been  held  that  to  sustain  a  plea  of 
Justification  the  defendant  in  an  action  of  slander  must 
adduce  such  proof  as  would  suffice  for  the  conviction  of  the 
plaintiff  upon  an  indictment,  have  been  cases  in  which  the 
words  used  imputed  perjury  to  the  plaintiff,  and  in  most  of 
them  the  matter  more  directly  under  consideration  has  been 
the  propriety  of  regarding  the  plaintiff's  testimony,  upon  the 
occasion  referred  to,  as  evidence  in  the  case,  to  be  overcome 
hy  the  production  of  more  than  one  witness  to  prove  its  fal* 
«ity — the  necessity  of  showing  that  his  testimony  was  false 
in  intent  as  well  as  in  fact — its  materiality  or  some  point 
effecting  the  truth  of  the  charge,  and  not  the  necessity  of 
proving  the  commission  of  the  crime  beyond  a  reasonable 
•doubt.  We  have  no  occasion  to  question  those  decisions  so 
far  as  they  enforce  the  necessity  of  proving  all  the  elements 
necessary  to  constitute  the  crime  charged,  by  an  amount  of 
^evidence  sufficient  to  overbalance  the  plaintiff's  side  of  the 
<case.  It  may  be,  and  probably  is,  true  that  the  compendious 
phrase  'sufficient  to  convict  the  plaintiff  upon  an  indict- 
ment' has  had  reference  more  frequently  to  matters  which  it 
was  necessary  to  establish  than  to  the  degree  of  assurance 
cpon  which  the  jury  should  act ":  See,  also,  the  note  of  Judge 
fled  field  to  this  case  in  12  Am.  Law  Beg.  431.  In  2  Oreen« 
leaf  on  Evidence,  section  426,  after  stating  that  ''to  support 
M  special  plea  in  justification,  where  crime  is  imputed,  the 
4Bame  evidence  must  be  adduced  as  would  be  necessary  to 
<X)nvict  the  ®^^  plaintiff  upon  an  indictment  for  the  crime 
imputed  to  him,"  the  author  adds:  "And  it  is  conceived  that 
4ie  would  be  entitled  to  the  benefit  of  any  reasonable  doubt 
of  his  guilt,  in  the  minds  of  the  jury,  in  the  same  manner 
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in  I  eriminal  trial.'*      But  Id  recent  editions  of  ibis  work  It  Im 
flaid,in  a  note  to  the   paragraph  quoted,  that  while  ^tbe  en* 
dencoto  support  this  justification  must  include  all  the  ele- 
ment! necessary  to  prove  the  accused  guilty  of  the  crime  in 
a  prosecution  therefor,  e.  g.,  both  the  intent  and  the  criminal 
<€t| . .  .  .  it  seems  to  be  the  established  rule  now  that  a 
preponderance  of  the  evidence  tending  to  convict  him  of  the 
crime  is  enough,  and  that  the  statement  in  the  text,  that  he 
if  entitled  to  a  reasonable  doubt,  is  not  well  supported."*    It 
is  by  no  means  certain  that  Chalmert  y.  Shaekell^  6  Car.  A  ?• 
475  (1834),  the    English  case  cited  on  this  point  by  the 
author  is  authority  even  in  England  for  the  rule  that  in  such 
cases  the  crime  charged  in  the  plea  must  be  proved  beyond 
a  reasonable  doubt:   See  10  Am.  Law  Rev.  642,  where  the 
cases  cited  by  Mr.  Greenleaf  are  reviewed  at  some  length. 
At  any  rate  we   believe  we  are  safe  in  saying  that  no  such 
role  was  laid  down  in  any  of  the  English  cases  prior  to  the 
time  of  our  adopting  statute.    If,  however,  such  was  the  rule 
in  England,  the  reason  upon  which  it  has  been  sup|)08ed  to 
Test  does  not  exist  with  us.    On  this  subject  we  quote  from 
Jewell  on  Defamation,  Slander,  and  Libel,  page  795,  as  fol- 
lows: ^In  England  there  was  a  substantial  reason  for  require 
ing  a  more  conclusive  degree  of  certainty  of  the  truth  of  the 
charge  in  a  civil  action  for  defamation  which  does  not  apply 
in  this  country.     There,  if  the  plea  of  justification,  where  a 
felony  had  been  charged,  was  sustained  by  the  verdict  of  a 
jury,  the  verdict  stood  as  an  indictment.     Lord  Kenyon  said: 
'Where  the  defendant  justifies  words  which  amount  to  a 
charge  of  felony,  and  proves  his  justification,  the  ^^^  plain- 
tiff might  have  been  put  upon  his  trial  by  that  verdict  with-* 
out  the  intervention  of  a  grand  jury.'    In  the  United  States 
no  such  result  follows,  and  the  reason  for  the  rule  ceases  to 
exist.     Neither  life  nor  liberty  is  in  any  degree  imperiled  by 
each  a  verdict.    No  other  consequences  follow  it  than  follow 
a  verdict  in  any  other  civil  cause.    It  does  not  take  the  place 
of  an  indictment    If  the  truth  of  the  words  published  is,  by 
a  preponderance  of  evidence,  proved  to  the  satisfaction  of  the 
jury,  the  plea  is  sustained.    The  adoption  of  this  rule  does 
not  change  or  modify  the  presumption  of  innocence  which 
the  law  raises  in  favor  of  the  plaintiff;  nor  does  it  waive  the 
necessity  of  proving  every  element  that  enters  into  the  crime 
charged,  by  evidence  of  a  kind  and  quantity  that,  in  the 
minds  of  the  jury,  overthrows  the  case  made  by  the  plaintiff.'' 
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In  2  Wharton  on  Evidence,  section  1246,  it  is  said:  ^The^ 
doctrine  that  reasonable  doubt  should  produce  an  acquittal 
sprang  from  the  hardship  of  a  system  which  inflicted  capital 
punishment  on  all  felonies;  and  is  in  any  view  defensible^ 
only  on  the  ground  that  where  penal  judgments  are  to  be 
inflicted,  and  where  the  state  with  all  its  power  prosecutes^ 
thereproofof  guilt  should  be  strong.  •  .  •  •  The  better  view  is^ 
that  in  civil  issues  the  result  should  follow  the  preponderance 
of  evidence,  even  though  the  result  imputes  crime.*'  Judge 
Cooley,  in  his  work  on  Torts,  second  edition,  page  208,  saysr 
^  Where  the  charge  complained  of  imputes  to  the  plaintiff 
criminal  conduct,  and  the  truth  is  relied  upon  as  a  justifica* 
tion,  it  is  sufficient  to  support  the  plea  by  a  preponderance 
of  evidence;  it  is  not  necessary  that  the  crime  be  made  out 
beyond  a  reasonable  doubt." 

Of  the  cases  cited  as  opposed  to  this  view,  Polston  v.  See^ 
64  Mo.  291,  was  expressly  overruled  in  Edwards  v.  Knapp^  97 
Mo.  432  (1888);  and  Fountain  v.  West,  23  Iowa,  9,  92  Am* 
Dec.  405,  and  other  cases  to  the  same  effect,  were  overruled 
•**  in  Riley  v.  Norton,  65  Iowa,  306.  Several  Indiana  cases, 
cited  by  counsel  for  the  defendant  in  error,  lay  down  the 
rule  as  given  in  charge  by  the  court  below  in  this  case,  but 
the  rule  thus  laid  down  is  disapproved  in  the  recent  case  of 
Fowler  v.  Wallace,  131  Ind.  347  (1892),  though  a  majority  of 
the  court  hold  that  they  are  required  to  follow  those  cases* 
They  say:  "  We  are  satisfied  that  the  rule  grew  out  of  a  mis- 
conception of  principle,  and,  if  we  were  not  compelled  hy 

duty,  we  should  decline  to  give  it  our  adherence It  is 

with  reluctance  and  regret  that  we  yield  to  the  decisions 
upon  this  point."  A  minority  of  the  judges  dissented  upon 
the  ground  that  it  was  the  duty  of  the  court  to  correct  the 
error  and  apply  the  rule  regarded  as  the  proper  one;  and  it 
was  also  maintained  that  the  prior  decisions  referred  to  had 
already  in  effect  been  overruled  in  Continental  In$.  Co,  v^ 
Jachnichen,  110  Ind.  59,  59  Am.  Rep.  194,  and  in  other  cases. 
The  case  last  cited  was  an  action  upon  an  insurance  policy^ 
in  which  the  defense  was  that  the  plaintiff  had  willfully  set 
fire  to  the  premises  insured  in  order  to  defraud  the  defend- 
ant; and  the  court  held  that,  to  establish  this  defense,  a  pre-^ 
ponderance  of  evidence  was  sufficient,  and  an  instructioa 
that  its  truth  must  be  established  beyond  a  reasonable  doubt 
was  erroneous.  The  decisions  to  this  effect  in  cases  of  the 
same  class  are  numerous  (see  May  on  Insurance,  sec.  583^ 
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and  note);  and  in  our  opinion  there  is  no  substantial  reason 
for  the  distinction  which  some  of  the  courts  have  made  be- 
tween those  cases  and  libel  or  slander  cases,  in  respect  to  the 
atiength  of  mental  conviction  required  to  authoriM  a  verdict 
sustaining  the  charge  contained  in  the  plea.    Whether  the 
charge  is  made  in  an  action  of  the  one  kind  or  the  other,  the 
injury  to  the  reputation,  if  the  charge  is  sustained,  must,  in 
either  case,  be  the  same.   And  undoubtedly  the  decided  weight 
<it  authority  is  opposed  to  such  a  distinction.    In  addition  to 
the  •**  authorities  already  cited,  which  hold  that  in  this  re- 
spect no  exception  exists  in  libel  or  slander  cases  to  the  gen- 
eral rule  in  civil  actions,  see  Peoples  v.  Evening  News  Assn^j  51 
Mich.  11;  SpruU  v.  Cooper,  16  Ala,  791;  BeU  y.  MeGinness^ 
40  Ohio  St.  204;  48  Am.  Bep.  673;  Sloan  v.  Gilbeti,  12  Bush, 
51;  23  Am.  Rep.  708;  Downing  v.  Brown,  8  CoL  671;  Kidd 
y.  Fleel,  47  Wis.  443;  Barfield  v.  BHtt,  2  Jones,  41;  62  Am. 
Dec.  190;  Kineaid  v.  Bradshaw,  3  Hawks,  63;  McBee  v.  Fid' 
dan,  47  Md.  403;  28  Am.  Rep.  466;  Currier  v.  -Richardson,  68 
VL  617;   Folsom  v.  Brawn,  26  N.  H.  114;  Baker  y.  Kansas 
City  limes,  18  Am.  Law  Beg.,  N.  S.,  101. 
Judgment  reversed. 

Lose. — Justivigatiov— Deorbb  of  Svidkiob  Kxobssart  to  Protx.— 

Id  an  aetioa  for  slander  or  libel  by  chargiDg  a  erime,  a  plea  of  jnstifioatioa 

■lay  be  antttained  by  a  prepoaderance  of  evidenoe;  it  la  not  necessary  that 

It  sbonid  be  proved  beyond  a  reasonable  doabt:  Sloan  ▼.  OUbert^  12  Bush, 

51;  23  Am.  Rep.  708;  McBee  v.  Fulton,  47  Md.  403;  28  Am.  Bep.  465;  BeU 

▼.  MdQmne*^  40  Ohio  St.  204;  48  Am.  Bep.  673,  and  note;  BarJUldY.  BrUl, 

^Joae%  41;  62  Am.  Dec.  190.     Where  the  defendant  charges  the  plaintiff 

with  a  crime  in  an  action  of  libel  therefor,  in  order  to  justify  such  action 

iks  defendant  must  prodnoe  such  eridenoe  of  the  troth  of  the  ohar/^e  ai 

veold  eonviot  the  plaintiff  if  he  were  oa  trial  thenlori  Fountain  r.  UTtM, 

tf  ]ewa»  9;  92  Am.  Deo-  ^0^*  **^  ^ota. 
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I98GaoMiA,6l7.] 

BaIiIi-  Bpwul  fo  OoMPLT  WITH  Bid^Dakag V  OV  RVAIA— Tn 

tli«  owner  of  land  to  recoTor  the  differenoe  betwoon  a  porohMW^t  bid 
mado  at  an  aaotion  lalo  of  aiieh  land  and  tho  amount  obtainod  on  a 
resale  thereof  made  aeoeesary  by  the  refnsal  of  encb  pnrohaaer  to  eom- 
ply  with  hie  bid,  it  is  aeoeiaary  and  eeaential  that  he  be  given  notiee, 
before  the  resale  is  made^  of  the  intention  to  resell  at  his  risk,  and  to 
hold  him  bound  for  any  diflferenoe  between  his  bid  and  the  priee 
obtained  at  the  resale^  hot  it  is  not  necessary,  in  addition  to  thii^  that 
any  direot  notiee  shonld  be  given  him  of  the  time  and  plaoe  of  the 


HuUey  it  BaUman  and  W.  C.  Olenn^  for  the  plaintiff  Id 
error. 

Candler  A  ThorMon^  for  the  defendant  in  error. 

^^  BncMonBy  J.  Green  was  the  highest  bidder  at  a  pub- 
lic auction  of  a  house  and  lot  offered  for  sale  by  Mrs.  Ansley, 
and  his  bid  was  accepted,  but  after  a  delay  of  some  weeks  he 
*M  declined  to  take  the  property,  and  it  was  again  put  up 
at  auction  and  was  sold  to  another  person.  The  price 
obtained  at  the  second  sale  was  considerably  less  than  the 
amount  bid  at  the  first  sale,  and  Mrs.  Ansley  brought  this 
action  against  Green  for  the  difference  and  for  expensesi  etc. 
The  case  came  to  this  court  upon  exceptions  to  the  sustain- 
ing of  a  demurrer  to  the  declaration,  and  the  judgment  of 
the  court  below  was  reversed:  Ansley  v.  Qreen^  82  Ga.  18U 
On  the  trial  there  was  a  verdict  for  the  plaintiff,  and  the 
defendant  moved  for  a  new  trial,  which  was  refused,  and  he 
excepted. 

The  main  question  argued  before  us  was  whether  the 
plaintiff  was  entitled  to  recover  without  proof  of  notice  to 
the  defendant  of  her  intention  to  resell  and  of  the  time  and 
place  of  the  second  sale.  We  think  that,  to  authorise  a 
recovery  in  this  action,  it  was  necessary  that  the  defendant 
should  be  notified  of  the  intention  to  resell  at  his  risk  and 
hold  him  bound  for  any  difference  between  his  bid  and  the 
price  obtained  at  the  resale,  but  it  was  not  necessary,  in  addi* 
tion  to  this,  that  any  direct  notice  should  be  given  him  of 
the  time  and  place  of  the  sale.  According  to  some  of  the 
authorities,  the  measure  of  damages  where  one  refuses  ta 
accept  land  which  he  has  contracted  to  buy  is  the  difference 
between  the  contract  price  and  the  salable  value  at  the  time^ 
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tbe  contract  was  broken;  and  this  value  may  be  oonclusivelj 
establisbed  as  against  him  by  a  resale,  provided  the  vendor 
in  reselling  complies  with  the  conditions  the  law  imposeSi  aa 
to  diligence,  etc     We  think,  however,  that  where  a  resale  is 
raorted  to  in  order  to  fix  the  measare  of  damages,  the  true 
t66i|  if  these  conditions  are  complied  with,  is  not  the  differ- 
eDce  between  the  contract  price  and  the  valae  at  the  time  of 
the  breach,  but  the  difference  between  that  price  and  the 
price  obtained  at  the  resale,  together  with  the  expense  in* 
curred  in  reselling,  without  regard  to  what  the  value  was  at 
the  time  the  contract  *^  was  broken.    ^The  question  is. 
How  much  worse  [off]  is  the  plaintiff  by  the  diminution  in 
value  of  the  land,  or  the  loss  of  the  purchase  money,  in  con- 
sequence of  the  nonperformance  of  the  contract"?  Wood's 
Mayne  on  Damages,  Ist  Am.  ed.,  sec.  243.    If  the  vendor 
elects  to  keep  the  land  as  his  own  when  the  purchaser  refuses 
to  accept  he  takes  it  at  the  market  value  at  that  time,  and 
the  difference  between  that  value  and  the  better  price  con* 
tracted  for  is  the  measure  of  his  damage;  but  if  he  elects  to 
treat  the  property  as  the  purchaser's,  and  to  sell  on  the  lat- 
tor's  account  in  order  to  get  his  purchase  money,  the  defi- 
ciency in  the  proceeds  must  be  the  measure  of  the  loss.    In 
an  action  based  upon  the  difference  between  the  market  value 
at  the  time  of  the  breach  and  the  contract  price  the  plain- 
tiff, if  he  sees  fit,  may  offer  as  evidence  of  that  value  the 
price  obtained  at  a  resale;  and  its  admissibility  and  weight 
will  depend  upon  the  time  and  circumstances  of  the  resale; 
but  if  the  action  is  for  the  deficiency  in  the  amount  realized 
from  the  resale,  the  plaintiff  must  recover  upon  that  basis 
alone,  without  regard  to  the  market  value  at  the  time  of  the 
breach,  and  the  amount  obtained  at  the  resale  is  either  con- 
elusive  or  else  counts  for  nothing  at  all.    The  present  action 
being  upon  the  latter  basis,  and  there  being,  moreover,  no 
evidence  of  what  the  market  value  was  at  the  time  of  the 
breach,  and  the  price  obtained  at  the  resale  being  less,  it 
seems,  than  the  property  would  have  brought  at  the  time  of 
the  breach,  the  question  of  the  market  value  at  that  time  is 
not  in  the  case;  and  the  sole  question  to  be  considered  is 
whether  the  plaintiff,  in  reselling,  proceeded  in  such  manner 
as  to  render  the  result  of  the  resale  legally  binding  upon  the 
defendant.    In  order  to  conclude  the  defendant  in  this  man- 
ner, not  only  must  it  appear  that  the  resale  was  made  with- 
out unreasonable  delay,  with  the  same  publicity  and  as  far 
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as  possible  under  tne  same  conditions  as  the  first,  and  ^^ 
with  an  honest  effort  to  get  the  best  price  obtainable,  but  it 
uiust  appear  also  that  the  defendant  had  notice  that  the  sale 
was  to  be  at  his  risk.  The  property  resold  at  his  risk  is 
regarded  as  in  some  sense  his  own,  and  the  result  of  the 
resale  is  in  the  nature  of  an  adjudication  against  him;  and 
before  he  should  be  charged  with  the  deficiency,  he  should 
be  afforded  an  opportunity  to  protect  his  interest  and  prevent 
a  sacrifice  of  the  property.  Unless  notice  is  given  him  that 
the  property  is  held  and  will  be  sold  at  his  risk,  he  has  a 
right  to  assume,  if  it  is  sold  again,  that  the  vendor  elected  to 
retain  and  deal  with  it  as  his  own  and  at  his  own  risk.  On 
this  subject,  see  2  Sutherland  on  Damages,  2d  ed.,  sec.  870, 
p.  1254;  2  Sedgwick  on  Damages,  sec.  755;  Tiedeman  on 
Sales,  Ist  ed.,  sec.  334;  Newmark  on  Sales,  sec.  405,  p.  596; 
Kempner  v.  Heidenheimer^  65  Tex.  587;  Leonard  v.  Portiere  15 
8.  W.  Rep.  415  (Tex.  App.,  Jan.  29,  1890),  and  other  cases 
cited  by  these  authorities.  Some  of  these  discuss  the  ques- 
tion of  notice  as  applicable  to  sales  of  personalty,  but  the 
principle  is  applicable  equally  to  sales  of  land:  See  Wood*8 
Mayne  on  Damages,  sec.  243.  In  some  cases  notice  of  the 
time  and  place  of  the  resale  has  also  been  held  necessary, 
but  the  authorities  in  the  main  agree  that,  where  there  is 
notice  of  the  election  to  resell  and  hold  the  other  party  bound 
for  the  deficiency,  no  further  notice  is  necessary:  See  author- 
ities cited  supra;  also  Lewis  v.  Oreider^  49  Barb.  606,  affirmed 
51  N.  Y.  236;  and  Pollen  v.  LeRoy,  30  N.  Y.  549;  overruling 
on  this  point  McEachron  v.  RandallSj  34  Barb.  301.  We  are 
satisfied,  at  least,  that  such  additional  notice  may  be  dis- 
pensed with  where,  as  in  this  case,  the  resale,  as  well  as  the 
original  sale,  is  at  public  auction,  duly  advertised  in  the  local- 
ity of  the  sale.  In  such  case  the  party  sought  to  be  charged 
with  the  deficiency  is  sufficiently  protected  by  the  require- 
ment already  referred  to,  that  the  second  sale  shall  take 
place  within  a  reasonable  time  and  be  given  equal  publicity 
^'^  with  the  first.  If  this  is  done,  one  who  has  been  notified 
of  the  intention  to  resell  at  his  risk  need  have  no  difficulty 
in  ascertaining  the  time  and  place  of  the  sale.  The  declara« 
tion  in  the  present  case  alleges  notice  both  of  the  election  to 
resell  at  the  defendant's  risk  and  of  the  time  and  place  of 
sale,  but  there  is  no  evidence  to  sustain  this  allegation,  and 
the  court  in  charging  the  jury  failed  to  instruct  them  on  the 
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Bttbjeet    It  follows  from  what  has  been  said  that  a  new  trial 
should  be  granted. 
Judgment  leyersed, 

AoonoRs— RDfBDT  Whkbb  BiDDsa  RsFosn  to  Oomvlt  wm  Bn».-~ 
Whan  a  bidder  to  whom  property,  reel  or  penoiial,  has  booa  told  at  ano* 
tion  nfoaea  to  oomplete  his  purehaco  the  remedy  is  naaally  by  a  ranle  of 
the  property,  and  an  actum  against  him  for  any  deftoieaoy  whieh  ariseo 
thersopon,  and  for  the  oosts  of  the  resale^  and  snob  reeslo  mntt  bo  had 
nf tor  proper  notioe  and  not  after  tbo  bidders  hare  departeds  Hoto  to  Tkomm 
V.  Ken^  96  Am.  Doo.  266;  iCjufef  w.  Orum.  62  Qa.  16L 
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tnOaoBOUtTil.] 

HaSISB  AVD  SxaTABT— DoTT  of  MaSTSR  to  8f7FFLT  ElTOOOH  SlfttTASTi  fO 

SO  Work  Safslt.— The  master  most  make  rossonaUo  proriskm  to 
proteot  his  senrsnt  against  dangers  to  which  he  is  ozpoeod  while  con- 
dncting  the  work  he  is  employed  to  do,  and  the  master  most  slso  snp- 
ply  a  sufficient  namber  of  servants  to  effect  the  work  with  reasonable 
and  ordinary  aifoty  to  those  engaged  in  performing  it^  and,  if  the  pros* 
imato  canso  of  aa  injury  onstained  by  the  serrant  while  so  engaged  is 
the  failure  of  the  master  to  ezeroise  ordinary  prudence  in  this  reopeot, 
the  master  is  liable^  unless  the  serTant  may  fairly  bo  regarded  as  haring 
assumed  the  risk  incident  thoreta 

Ma^txe  aBi>  SaaTAHT— DoTT  of  Mistib  io  Cabs  for  Safrt  of  Sbrt- 
AaT.«-If  it  is  necessary  to  the  safety  of  Uborexs  employed  in  loading 
the  hold  of  a  ship  that  a  hatchtender  be  stationed  at  the  hatchway  to 
signal  thom  when  freight  is  about  to  be  thrown  into  the  hold,  it  is  the 
duty  of  the  shipowner  to  supply  a  person  to  be  stationed  at  such  hatch- 
way, and  a  failure  so  to  do  is  negligence. 

Masxbb  abd  Srbtaiit— Viob-pbincifal. — A  superintendent  of  the  work 
of  loading  cotton  in  the  bold  of  a  ship,  by  throwing  it  in  through  the 
hatchway,  is  not  a  fellow-serrant  with  tiie  laborers  in  the  hold,  if  he 
represents  the  shipowner  in  the  duty  of  hiring  and  furnishing  a  suffi* 
dent  anpply  of  employees  to  accomplish  the  work  with  reasonable 
safety  to  those  working  in  the  hold. 

MAsriB  AHD  Sbbtart— ViCB-PBiivciFAU. — ^Tho  acts  of  a  person  anthoriied 
by  tbo  master  to  perform  a  duty  ikhich  the  master  owes  to  his  seryan^ 
in  so  far  as  they  pertain  to  that  duty,  are  the  acts  of  the  master,  and» 
when  the  serrant  is  injared  by  reason  of  a  failors  to  perform  it,  the 
BMster  cannot  escape  liability  by  setting  up  that  the  dn^  deTolred 
apoB  B  foUow-eerirant  of  the  person  iojured. 

Mabbb  AMD  Sbbtabt^Riskb  Assumbo— Pbomisb  to  Rbmotb  Daboib.— 
If  a  senran^  baring  a  right  to  abandon  the  senrice  as  dangerons,  rs- 
irains  from  doing  so  in  consequence  of  assurances  that  the  dangen  shall 
bs  rsmored,  tho  duty  to  remore  the  danger  is  manifest  and  imperatir% 
•ad  tho  master  is  not  in  tho  exorcise  of  ordinary  care  onlsss  or  nntii  bo 
Mm,  ft;  £bp.  Vol.  XL:v.— S 
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mftkM  hia  aMamioet  good;  and  the  tavraiit  by  ooD&ning  ia  Um 
ployment  doea  not  engage  to  aaanme  ita  riaka. 

*  IflBTKB  AND  SSRyANT— VlOB-PRINGIPAL — PaOKIBB  TO  ATOID  DaHGBR. — ^A 

abipowner  ia  liable  to  a  workman  in  the  hold  of  the  ahip  loading  freight 
(or  injury  caased  by  the  failure  of  each  owner*a  aapeiintendent  to  keep 
Ua  pronaiaa  to  auoh  workman  tx>  atation  »  katohtender  in  tfao  hatchway 
to  warn  laborera  when  freight  was  going  to  be  dropped  Into  the  hold, 
alfehoagh  audi  injury  would  not  have  been  anatained  but  for  the  negli- 
genoe  of  »  fellow-serraut,  who  dropped  freight  into  the  hold  without 
any  warning.  The  ahipowner  ia  not  liable  if  a  h»tchteader,  atationed 
by  noh  superintendent  at  the  hatehwuy,  absented  himself  therefrom 
without  the  superinieadent'a  knowledge. 
Mastbb  AMD  Skatant. — ^Neouosncs  of  Fkllow-sbbyahts  does  not  exoose 
the  master  from  liability  to  a  ooservant  for  an  injury  which  would  not 
have  happened  had  the  maater  pei  formed  his  duty. 

8au8sy  &  8au8$y^  for  the  plaintiff. 
Lawion  A  Cunningham^  for  the  defendant. 

^'^  SiMMONB,  J.  Cheeney  sued  the  Ocean  Steamship  Com- 
pany  for  damages  from  personal  injuries  alleged  to  haTe  been 
caused  by  his  being  struck  by  a  bale  of  cotton  which  was 
thrown  from  the  hatchway  into  the  hold  of  the  defendant's 

.  ship  and  fell  upon  him  while  he  was  engaged  in  its  service 
stowing  cotton  in  the  hold.  He  alleged  that  it  was  the  com- 
pany's duty  to  give  notice  at  the  hatchway  whenever  a  bale 
of  cotton  was  thrown  into  the  hold,  so  that  persons  engaged 
in  stowing  the  cotton  below  might  get  out  of  the  way  of  the 
falling  bale  and  avoid  injury  to  themselves,  but  at  the  time 
in  question  the  company  did  not  give  such  warning,  and  the 

'  bale  was  thrown  down  without  notice  to  the  plaintiff;  that  he 
was  acting  with  due  care  and  caution;  that  the  company  had 
always  kepi  a  man  stationed  at  the  hatchway,  as  was  its 
duty,  to  give  warning  whenever  a  bale  was  thrown  down, 
but  on  this  occasion  it  did  not  have  and  keep  a  man  so  sta- 
tioned, and  did  not  cause  any  notice  or  caution  to  be  given 
when  the  bale  was  thrown  down,  and  was  thus  guilty  of  gross 

'  negligence  and  indifference  to  the  safety  of  its  employees. 
On  the  first  trial  of  the  case  the  plaintiff  obtained  a  verdict^ 

■  and  this  court,  upon  exceptions  to  the  overruling  of  the  de« 
fondant's  motion  for  a  new  trial,  reversed  the  judgment  of 
the  court  below:  Ocean  Steamship  Co.  v.  Cheeney ^  86  Oa.  278w 
The  case  is  now  before  us  upon  exceptions  to  the  grant  of  a 
nonsuit. 

We  think  the  court  erred  in  granting  a  nonsuit    Cor  de* 
eisien  when  the  case  was  here  before  was  based  upon  a  ma« 
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teriallj  different  state  of  facts  from  that  appearing  in  the 
present  Tecord.     €>o   the   former  trial  it  was  sbovrn  that  a 
man  bad  been  placed  at  the  hatchway  to  give  notice  to  the 
hands  below,  and  that  this  man  was  at  his  post  and  in  the 
dieebarge  of  his  duty  a  few  minntes  before  the  injury  oo- 
corred;  and  we  held    that  his  negligence  ^*^  in  absenting 
himself  from  the  hatchway  and  failing  to  give  notice  was  the 
negligence   of  a  fellow*Benranty  and  therefore  no  recovery 
ecraid  be  had.     At  the  last  hearing  nothing  appeared  from 
nhich  it  could  he  inferred  that  any  person  was  stationed  at 
ctt  ordered  to  attend  the  hatchway,  or  was  employed  for  that 
purpose;  indeed  the  evidence  tends  to  show  the  contrary. 
Moreover,  it  now  appears,  but  did  not  appear  at  the  first  trial, 
that  before  the  plaintiff  went  into  the  hold  the  foreman  in 
charge  of  the  work  promised  him  that  a  man  would  be  sta- 
tioned at  the  hatchway  to  give  warning  as  the  bales  were 
aboot  to  be  thrown  down. 

It  is  well  settled  that  among  the  legal  obligations  of  a 
master  to  his  servant,  forming  a  part  of  the  implied  contract 
between  them,  is  that  of  making  reasonable  provision  to  pro- 
tect the  servant  against  dangers  to  which  he  is  exposed  while 
conducting  the  work  he  is  employed  to  do,  and  of  supplying 
a  enffieient  number  of  servants  to  effect  the  work  with  rea* 
aonable  and  ordinary  safety  to  those  engaged  in  performing 
it;  and  if  the  proximate  cause  of  an  injury  sustained  by  the 
eerrant  while  so  engaged  is  the  failure  of  the  master  to  exer- 
cise ordinary  prudence  in  this  respect,  the  master  is  liable, 
unless  the  servant  may  fairly  be  regarded  as  having  assumed 
the  risk  incident  thereto.    The  failure  of  the  master  in  this 
respect  stands  upon  the  same  footing  as  the  failure  to  supply 
suitable  and  sufficient  machinery  or  appliances  for  conduct* 
hi^  the  work  safely:  Wood  on  Master  and  Servant,  2d  ed., 
see.  394,  and  cases  cited.    The  evidence  in  this  case  tends 
to  show  that  it  was  essential  to  the  safety  of  those  employed 
in  the  hold  of  the  vessel  at  the  time  in  question  that  a 
*'hatchtender''  should  be  stationed  at  the  hatchway  to  warn 
them  when  bales  were  about  to  be  thrown  into  the  hold;  and, 
if  this  was  so,  it  was  the  duty  of  the  company  to  supply  a 
person  to  be  stationed  at  the  hatchway  for  that  purpose.    If 
***  all  the  men  employed  in  the  loading  of  the  ship  were 
engaged  in  other  parts  of  the  work,  from  which  none  of  them 
could  be  spared  to  give  warning  at  the  hatch,  the  number  of 
employees  ought  to  have  been  increased,  and  one  of  them  di« 


116  Chkbnxt  v.  Oobah  Steamship  Co.        [6e(»gi«, 

rected  to  perform  this  particular  aeryice.  So  long  as  no  em* 
ployee  was  charged  with  the  duty  of  giving  warning  at  the 
hatch,  there  was  a  failure  on  the  part  of  the  defendant  to  carry 
out  its  implied  contract  with  those  employees  for  whose  safety 
such  warning  was  necessary. 

The  plaintiff  seems  to  rely,  however,  not  so  much  upon  the 
failure  of  the  company  in  its  general  duty  of  supplying  a 
*'  hatchtender"  as  upon  the  failure  to  comply  with  a  special 
undertaking  on  this  particular  occasion  to  station  one  at  the 
hatchway,  which  undertaking,  he  claims,  was  the  condition 
upon  which  he  went  into  the  hold  and  entered  upon  the 
work.  It  appears  from  the  eyidence  that  one  Hoffman,  the 
foreman  under  whose  direction  he  was  working,  ordered 
the  plaintiff  and  anotlier  employee  to  go  into  the  hold  and 
begin  work,  but  they  hesitated  about  doing  so,  and  when 
asked  by  Hoffman  why  they  did  not  go  down  as  he  had 
ordered,  they  told  him  they  could  not  go  down  because  there 
was  nobody  to  attend  the  hatch.  He  said  they  must  go 
down,  but  they  still  hesitated,  until  finally  Hoffman  said: 
*^  Well,  go  on  down  and  get  to  work,  and  he  would  put  a 
hatchtender  there.''  Relying  upon  this  promise  they  went 
down  and  began  work.  The  plaintiff  testified  that  he  would 
have  refused  to  go  into  the  hold  if  he  had  not  expected  that 
a  *^  hatchtender"  would  be  placed  at  the  hatch.  It  was  con- 
tended on  the  part  of  the  defendant  that,  if  Hoffman  was 
negligent  in  failing  to  station  a  man  at  the  hatch,  his  negli- 
gence was  that  of  a  fellow-servant  of  the  plaintiff,  and  no 
recovery  could  be  had.  If  Hoffnian  had  authority  to  employ 
such  men  as  were  necessary  to  efi'ect  the  work  with  reason* 
able  and  ordinary  ^*^  safety,  or  authority  to  direct  that  one 
of  the  employees  should  attend  the  hatch,  he  was,  as  to  the 
duty  of  supplying  a  ^'  hatchtender,"  the  alter  ego  of  the  com- 
pany, and  was  not  a  fellow-servant  of  the  other  employees  in 
such  sense  as  to  cast  upon  them  the  risk  of  his  failure  to 
discharge  that  duty.  There  was  suflBcient  evidence  to  show, 
prima  Jacie^  that  he  was  invested  with  this  authority,  and 
there  was  no  evidence  to  the  contrary.  The  work  of  loading 
the  company's  ships  appears  to  have  been  under  the  general 
supervision  of  another,  but  it  appears  that  Hoffman  was  fore- 
man of  the  ship  on  which  the  plaintiff  was  working,  that  the 
men  employed  in  the  loading  of  the  ship  were  bound  to  obey 
him,  and  that  he  had  authority  to  *' check  on"  as  many  meiA 
as  were  necessary  for  the  work  conducted  under  his  supervi- 
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BOO.    The  acts  of  a  person  authorised  bj  the  master  to  per« 

fcrm  a  dntj  whicb  the  master  owes  to  his  senranti  in  so  ikr 

IS  ihey  pertain  to  that  duty,  are  the  acts  of  the  master  him- 

•elf;  and,  when  the  servant  is  injured  by  reason  of  a  failare  to 

perform  it,  the  master  cannot  escape  liability  by  setting  op 

that  the  doty  devolved  upon  a  fellow-seryant  of  the  person 

iDjnred.    An  obligation  which  the  law  imposes  upon  the 

naBter  for  the  benefit  of  his  servants  cannot  be  evaded  by 

shifting  it  upon  one  of  their  number:  See  Atlanta  Cotton  Foe* 

tory  T.  Speer^  69  Ga.  137, 148;  47  Am.  Rep.  750;  Savannah  eU. 

%  Co.  y.  Goao^  80  Oa.  524;  Wood  on  Master  and  Servant,  2d 

ed.,  sees.  436,  438,  et  seq.,  447,  448;  HcKinney  on  Fellow- 

servants,  sec.  25;  7  Am.  A  Eng.  Bncy.  of  Law,  834,  and  cases 

cited  by  these  authorities;  Flike  v.  jBof<on  $te.  R.  R.  Co^  6S 

K.  Y.  649,  553;  13  Am.  Rep.  545. 

It  Hoffman  represented  the  defendant  in  making  this 
pTomise,  the  plaintiff  had  a  right  to  rely  upon  it  when  he 
obeyed  Hoffman's  orders  and  entered  upon  the  work,  and  his 
knowledge  when  he  went  into  the  hold,  that  no  one  was  then 
at  the  hatch  to  giro  warning  would  not  ^*^  preclude  a  re- 
covery.  It  does  not  appear  that  there  was  any  imminent 
danger  at  the  time  of  his  going  into  the  bold,  for  no  cotton 
was  then  being  thrown  into  the  hold  and  he  was  there  fif- 
teen or  twenty  minutes  before  any  came  down;  nor  did  any 
thing  happen  while  he  was  at  work  there,  and  up  to  the  time 
he  was  hurt,  to  indicate  that  the  promise  had  not  been  ful« 
filled.  The  bale  that  struck  him  was  the  first  that  came 
down:  ^  If  the  servant,  having  a  right  to  abandon  the  service 
becaose  it  is  dangerous,  refrains  from  doing  so  in  consequence 
of  assurances  that  the  danger  shall  be  removed,  the  doty  to 
remoTe  the  danger  is  manifest  and  imperative,  and  the  mas- 
ter is  not  in  the  exercise  of  ordinary  care  unless  or  until  he 
makes  his  assurances  good.  Moreover,  the  assurances  re- 
moTe  all  ground  for  the  argument  that  the  servant,  by  con- 
tinuing the  employment,  engages  to  assume  its  risks.  So  far 
as  the  particular  peril  is  concerned  the  implication  of  law  is 
rebutted  by  the  giving  and  accepting  of  the  assurance;  for 
nothing  is  plainer  or  more  reasonable  than  that  the  parties 
may  and  should,  where  practicable,  come  to  an  understand- 
ing between  themselves  regarding  matters  of  this  nature": 
Cooley  on  Torts,  2d  ed.,  sec.  659,  and  cases  cited.  And  see 
Wood  on  Master  and  Servant,  2d  ed.,  sec.  378,  et  seq.;  Clark 
V.  Holme$^  7  HurL  A  N.  944;  Hough  t.  Railway  Co^  100  U.  B. 
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213;  New  Jersey  etc.  Ry.  Oo.  ▼.  Towig,  49  Fed.  Rep.  723;  1 U.  S. 
App.  (2d  Ciro.),  96,  and  oases  cited;  Lamng  ▼•  New  York 
CenL  R.  R.  Co.,  49  N.  Y.  521;  10  Am.  Bep.  417;  Tkorpe  ▼• 
Missouri  Pac.  Ry.  Co.,  89  Mo.  650;  58  Am.  Bep.  120. 

If  the  foreman  complied  with  bis  promise  and  stationed  a 
man  at  the  hatch,  and  the  person  so  stationed  negUgentlj 
absented  himself^  without  the  knowledge  of  the  foreman,  bis 
absence  woald  be  the  negligence  of  a  fellow-servant  and  not 
that  of  the  company.  .If  there  was  no  promise  to  station  a 
man  at  the  hatch,  and  the  plaintiff  went  into  the  hold  know- 
ing there  was  no  ^'*  **  hatchtender,"  we  think,  in  yiew  of 
the  evidence  as  to  the  danger  of  condacting  the  work  withoat 
one  and  his  own  knowledge  of  tbe  danger,  be  would  not  be 
entitled  to  recover. 

The  fact  that  the  employee  who  threw  the  bale  into  the 
bold  was  negligent  in  doing  so  when  no  *'  batchtender"  was 
there,  without  himself  warning  those  in  the  bold,  would  not 
defeat  the  plaintiff's  right  to  recover,  if  the  defendant  was 
negligent  in  failing  to  supply  a  *'  hatchtender.''  The  negli- 
gence  of  a  fellow-servant  does  not  excuse  the  master  froai 
liability  to  a  coservant  for  an  injury  which  would  not  have 
happened  bad  the  master  performed  his  duty.  ''  If  the  neg* 
ligence  of  the  master  contributes  to  tbe  injury  to  the  servant 
it  must  necessarily  become  an  immediate  cause  of  the  injury, 
and  it  is  no  defense  that  another  is  likewise  guilty  of  wrong": 
McKinney  on  Fellow-servants,  sec.  16,  and  cases  cited;  Orand 
Trunk  Ry.  Co.  v.  Cummings^  106  U.  8.  700;  New  Jersey  etc* 
Ry.  Co.  V.  Youngy  49  Fed.  Bep.  723;  1  U.  8.  App.  96;  Cone  ▼• 
DeUware  etc.  R.  R.  Co.,  81  N.  Y.  206;  37  Am.  Bep.  491;  Coppin 
V.  New  York  etc.  Ry.  Co.,  122  N.  Y,  557;  19  Am.  St.  Bep.  523; 
Paulmier  v.  Erie  R.  R.  Co.,  34  N.  J.  L-  161;  Clark  v.  SouU^ 
137  Mass.  380;  Pullman  Palace  Car  Co.  v.  Laack^  143  IlL 
242. 

What  was  said  in  the  former  decision  in  this  case  as  to  the 
negligence  of  the  employee  who  threw  down  tbe  bale  does 
not  conflict  with  any  thing  here  said,  because,  under  tbe  evi- 
dence then  before  us,  no  failure  of  duty  on  tbe  part  of  the 
defendant  was  shown. 

Judgment  reversed. 

MAarSB  AHD  SlBVAHT— IWSITFFIOiaHT  KuMBSS  OF  SlEVAWn.  — WH«TH«a 

AX  AasaxBD  Ruk:  See  th«  note  to  Wonder  v.  BaUimon  eie,  AM.  Ox,  S 
Am.  Bep.  148. 
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rezmliliP  ^o  An  inf«tior  Mrranl  for  injuiea  MnlfeiBg  knm  th« 
negligffkc^  of  »  anpAcior  servant,  i^  sq^  aegligeaca  w«iia«^;aitl  taaomt 
^7  to  tiM  inferior  imposad  by  liw  npon  ibe  nuMter.  and  by  him  intnistod 
to  Um  nefi^lii^eBt  soperior  servant:  ^ai^KXb;  r.  Spenee^  93  Tenn.  173;  42  Anu 
Bt  ReiK  907,  and  n<yto;  ruUmam  Paiaee  Car  Oo.  r.  Qamm,  93  Tttm.  63;  4S 
Am.  St  &ep.  902;  and  note. 

ULynn  jua>  SanvAWT  —  T>Mnomt  Afpliamcm  —  Kaeuim  cm  Mastbe 
ID  K^p  FBOimnt  to  BmyAia-— When  a  master  or  aDparior  sorfaBt  aatifiod 
bjria  inferior  aerva-o*  of  »  defective  appluuioo  promiaea  to  repair  the  same 
within  a  reaaonable  time,  such  leiraat,  by  remaining  in  the  aenrioe  for  a 
roaonalilo  time  there»f*er,  doea  not  asanme  the  risk,  ner  waive  bsi  Ytght  to : 
moTer  from  the  master,  if  injand  byreuon  of  tbe  defeet  within  snob  tinot ' 
Breekenrkige  Co,  ▼.  Hick9^  94  Ky.  362;  42  Am.  St.  Rep.  361.    If  a  raUway 
■errant  knowa  of  the  unsafe  oondition  of  the  roadway,  and  continnea  in  tba 
nmoe  after  the  lapse  of  a  reaaoD&ble  time  for  the  defect  to  be  remedied  or  ' 
remored,  he  assumes  tbe  additional  nek,  tbongh  not  originally  incident  to  . 
tbe  smploymeat?  Q^o>rgUt  Pac  Rif.  Co.  r.  DwriB^  98  Ala.  300;  26  Am.  B/k, 
Bep,  47,  and  note.      See,  espeoially,  Thorpe  r.  MisMOuri  Pac  iij^  Cb.,  89  Mob 
€50;  58  Am.  Rep.  1^^*  ^^^  ^^^ 

HaarrsB.  ▲«!»  Skkvakt  ^  Coxodrrint  Nbglioingi  of  MAflrxB  airv 
fxLLOw-asBVAHT — ^M astkb's  Lubilitt.  —  If  the  negligence  of  a  master 
eombinea  with  tiutt  of  a  f ellow-aenrant^  and  the  two  contribute  to  the  tnjory  • 
ef  anotbar  servant^  be  may  recover  damages  of  the  master:  BcOlrtd  ^. 
gpeaee,  93  Tenn.  173;  42  Am.  Si  Bep.  907;  Bluethm  r.  Mia$omn  Pae.  iS^ 
G^.  IQS  l&o.  439;  32  Am.  St.  Rep.  615,  and  note^  with  the  casea  oolleoted. 


Stewart  v.  Atlanta  Beep  Company.  Stewart 
t?.  Armour  Packing  Company,  Stewart  v. 
NfiLsaN,  Morris  &  Company. 

[08  Oborgxa,  12.] 

'*Cou>>flfiOBAOS  Buaixjus,"  What  n— Tax.— Under  a  stetnte  bapoeing 
*'npon  all  packing-houses  doing  a  cold-storage  bosiness  in  this  stete, 
whether  carried  on  by  the  owners  thereof  or  by  their  agents/'  a  tax 
of  "five  bundred  dollars  in  each  county  where  said  bosineas  is  carried 
on,"  a  packing-honae  which  nses  cold  storage  for  preserving  ite  own 
eommoditiea  alone,  and  does  not  receire  and  store  for  tbe  public,  or 
any  part  thereof  is  not  "doing  a  cold-storage  bnaintts,"  and  ia  not^ 
therefore,  subject  to  the  imposed  tex. 

ftriTuna,  Constbuction  of— Bztrtnsio  EnDxxca.-— Neither  the  evidence 
ef  a  member  of  tbe  legislature  which  passed  an  act,  nor  that  of  the 
comptroller  geneal,  touching  ito  meaning  and  purpoae,  is  edmissible  to 
aid  in  oonatruing  the  atatuto  and  arriving  at  the  legislative  intent 

Tax^ooLLXcroB,  Liability  of,  fob  Cobrcino  Patkxnt  of  Illiqal  Taz.^ 
*  If  a  tax-collector  causes  an  execution  for  tazea  to  be  issued  against  one ' 
not  engaged  ia  tbe  business  on  which  the  tax  in  question  fasa  been  im^ 
fosed,  and,  (thcoqgb  a  levy  by  the  ahari£^  ooercea  the  p%yBient  of  aneb 
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tei;  tog«tb«r  witli  ih«  eoti  of  coUeetioD,  laeh  eolleotor  ii  penonally 
liable  to  tbo  party  to  eoeroed  for  the  whole  anHmot  paid  to  the  eberi^ 
whetbor  it  orer  reaebed  the  oolleetor'e  handa  or  not. 

VMMDlOi   AHD  JUDGMBHT— WOBOB   **  AB  TaX-OOLLBCIDB,"  WbSII  MkBBLT 

DnoRiPTio  PKB80Ni& — ^In  an  aetioo  for  damages  against  a  tax-oolieotor 
for  WTongfnlly  coeroing  a  party  not  liable  for  a  tax  to  pay  it»  the  ww» 
diet  and  judgment  are  not  vitiated  by  the  words  "aa  taz«oolleetor,* 
following  the  name  of  the  defendant  therein,  as  sneb  words  an  nerely 
deseriptire  of  the  peieon,  and  have  no  other  legal  tfholL 

Action  for  damages.  The  Atlanta  Beef  Company  was  a 
partnership,  composed  of  nonresidents,  and  engaged  in  the 
business  of  selling  dressed  meats  in  Georgia.  It  did  no 
other  business  there.  The  company  had  cool  receptacles  in 
which  to  keep  its  meats  in  a  state  of  preservation  until  they 
could  be  sold.  The  storehouses,  containing  refrigerators, 
were  used  only  for  the  purpose  of  keeping  meats  cool  to  avoid 
spoiling,  and  were  not  used  for  the  purpose  of  storing  the 
goods  of  others  for  a  compensation  or  reward.  The  twenty- 
second  subdivision  of  the  second  section  of  the  legislative 
act  of  1890  levied  upon  all  packing*houses  ''doing  a  cold* 
storage  business"  in  the  state,  whether  carried  on  by  the 
owners  thereof  or  by  their  agents,  five  hundred  dollars  in 
each  county  where  said  business  was  carried  on.  Stewart, 
the  tax-collector,  issued  a  fieri  facias  against  the  company  for 
an  alleged  special  tax,  and  interest  and  costs,  alleging  that 
it  was  **  doing  a  cold-storage  business.''  He  delivered  the 
fieri  facias  to  the  sheriff  of  the  county,  with  orders  to  collect 
it*  The  sheriff  seized  certain  described  property  of  the 
plaintiff  for  the  purpose  of  paying  the  fieri  facias.  Plaintiff 
protested,  but  it  was  of  no  avail,  and  under  compulsion  it 
paid  the  sheriff  one  thousand  and  forty-three  dollars  and 
fifty*two  cents,  of  which  one  thousand  and  eighteen  dollars 
and  two  cents  was  paid  to  the  defendant,  the  sheriff  retaining 
the  remainder  as  his  costs.  Damages  for  the  alleged  tres- 
pass were  laid  at  five  thousand  dollars,  and  process  was 
prayed  against  ''said  Stewart,  tax-collector."  Defendant 
offered  to  prove  by  the  comptroller  general,  and  also  by  a 
member  of  the  legislature,  what  was  the  intent  of  the  legis- 
lature in  passing  the  act  in  question,  and  what  it  meant 
This  offer  was  rejected.  The  jury  found  for  the  plaintiff, 
"against  said  Andrew  P.  Stewart  as  tax-collector  of  said 
Fulton  county,"  in  the  sum  of  one  thousand  and  forty-three 
dollars  and  fiftv-two  cents.  This  verdict  was,  on  motion  for 
a  new  trial,  alleged  to  be  illegal,  because  the  pleadings  and 
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mdenea  showed  that  the  defendant  received  onlj  one  thoo> 
sand  and  eighteen  dollars  and  two  cents,  and  beeanee  the 
Tsrdict,  if  for  plaintiff,  shonld  haTO  been  against  Stewart^ 
and  not  against  him  as  tax-collector,  the  plaintiff  not  being 
entitled  to  recover  of  him  as  an  offidaL 

John  W.  Coz^  for  the  plaintiff  in  error. 

N.  J.  A  T.  A.  Hammond^  for  the  defendants  in  error 

^*  LuicpKiN,  J.  These  three  cases  involve  the  same  qnea* 
tions.    The  facts  are  stated  by  the  reporter. 

1.  The  obvioQS  meaning  of  the  phrase  ** doing  a  cold-storage 
business"  is,  carrying  on  the  bnsiness  of  storing  ^ommod- 
ities  in  a  cool  plaoe  for  hire  or  reward.  It  would  certainly 
not  be  contended  that  one  who,  for  his  own  comfort  or  con- 
venience, kept  fruits,  meats,  or  other  perishable  goods  in  a 
refrigerator,  box,  or  room  cooled  artificially,  would  be  carry- 
ing on  a  cold-Biorage  business.  It  would  make  no  difference 
in  principle  iff  a  person  engaged  in  the  sale  of  such  articles 
kept  them,  for  the  purpose  of  preservation  until  sold,  in  snch 
a  room  or  other  place.  The  real  business  thus  cpnducted 
would  be  that  of  a  dealer  in  such  commodities,  and  the 
method  employed  ^^  for  storing  and  preserving  them  would 
be  a  mere  incident  to  that  business.  The  bnsiness  of  storing 
for  hire  the  goods  of  other  people  is  of  an  entirely  distinct 
character.  The  difference  between  the  two  classes  of  busi- 
ness indicated  is  very  plain,  and  the  proposition  that  a  dealer 
in  goods  of  any  kind  who  merely  uses  a  cold-storage  receptacle 
for  preserving  his  wares  until  sold  is  not  engaged  in  carrying 
on  a  cold-storage  business,  is  so  manifestly  beyond  contention 
that,  to  our  minds,  it  does  not  admit  of  elaboration  or  dis- 
cussion; and  it  is  entirely  immaterial  what  may  be  the  sixe  of 
the  receptacle,  room,  or  other  place  in  which  the  goods  are 
stored.  We,  therefore,  are  fully  satisfied  that  the  defendants 
in  error  were  not  liable  to  the  tax  imposed  by  the  clause 
quoted  in  the  first  headnote,  from  the  general  tax  act  passed 
in  1890,  it  appearing  beyond  dispute  from  the  evidence  that 
these  parties  used  the  cold-storage  process  for  no  other  pur- 
pose than  to  preserve  their  own  commodities,  and  that  they 
did  not  receive  or  store,  for  hire  or  otherwise,  any  goods 
whatever  for  other  persons. 

2.  While  the  opinion  of  a  member  of  the  legislature  which 
passed  an  act,  or  that  of  the  comptroller  general,  as  to  ita 
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meaning  and  porpewQ,  ni]|{bt  ^OBsiUj  cften  'fae  iTaliiaUe  and 
instruotrive  in  oonufcrfiing  Ifae  dkot  and  arriHring  at  the  logiala- 
live  iBtent,  it  ononot  be  aeriously  contended  that  courte  <ean 
properly  nsaort  io  'Souroes  of  tliis  kin'd  in  aaoertaining  the 
legislative  will  as  expressed  in  a  statute.  These  gentlemen 
might  dififer  as  to  what  an  act  did  mean,  which  would  only 
increase,  rather  than  relieve,  any  difficulty  a  court  might 
have  in  oonstrning  the  law.  But,  aside  from  this,  which  is 
only  thrown  out  as  a  suggestion  in  passing,  this  method  of 
arriving  at  the  meaning  of  a  public  statute,  cannot,  after 
careful  reflection,  receive  the  sanction  of  any  fair  mind. 

^*  The  motion  for  a  new  trial  complains  of  various  rulings 
made  by  the  court  in  rejecting  and  in  admitting  evidence. 
It  is  unnecessary  to  state  or  discuss  them  more  in  detail,  as 
they  could  have  had  no  effect  whatsoever  upon  the  proper 
determination  of  the  cases  now  under  review.  The  correct 
result  was  undoubtedly  reached,  and  it  is  therefore  imma- 
terial whether,  in  the  rulings  referred  to,  the  court  did  or  did 
not  err. 

8.  In  view  of  the  construction  this  court  has  placed  upon 
the  clause  of  the  general  tax  act  in  question,  the  tax-collector 
had  no  legal  authority  to  issue  the  executions  against  the 
defendants  in  error,  or  have  the  same  levied  by  the  sheriff, 
and  thus  compel  the  payment  of  the  taxes  to  which  be  sup- 
posed they  were  liable.  What  he  did,  and  caused  the  sheriff 
to  do,  was  entirely  unlawful;  and  his  conduct  as  to  these 
defendants  was  therefore  that  of  a  mere  wrongdoer  or  tres- 
passer. Accordingly,  he  is  personally  liable  to  them,  not 
only  for  the  money  collected  by  the  sheriff  as  taxes  en  these 
void  executions,  but  also  for  the  costs  of  collection  which 
that  officer  exacted.  A  tax-collector  has  no  authority,  colore 
officii^  to  deprive  any  citizen  of  his  money  or  his  property 
unless  expressly  so  authorized  to  do  by  law;  and  he  will  net 
be  protected,  though  apparently  proceeding  under  the  forms 
of  law,  when  there  is  no  law  to  authorize  or  justify  his  action. 

The  verdicts  and  judgments  rendered  in  the  cases  before 
us  are  valid  and  binding  upon  Stewart  individually.  The 
words  ''  as  tax-collector"  following  his  name  neither  vitiate 
these  verdicts  and  judgments,  nor  render  them  applicable  to 
the  defendant  only  in  his  official  capacity.  These  words  are 
merely  descriptive  of  the  person,  and  otherwise  they  have  no 
legal  effect  whatever. 

Judgment  affirmed. 
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GavsTROcnov  of  SzATom. — ^For  general  xnlee  as  to  Ibe  vontinuliai  ef 
ititote%  aee  note  to  Riffg9  ▼•  Palmer,  K  Am.  Sk  fiep^  820. 

litMAL  Tax  Lett — ^Liabilitt  iob  Sali  UNoiB.«The  eeleotmea  ol  a 
Iowa  are  liable  for  fnoperty  sold  ander  a  tax  assessed  hy  them:  Drew  r. 
Datb,  10  VL  606;  S3  Am.  Dec  218;  and  aohool  trnstoes  sve  liable  for 
property  sold  by  them  under  an  illegal  tax  levy  and  wanaati  See  Bote  to 
Mimom  T.  CkanJmHaiM,  90  Am.  l>ea.  732. 


Wiggins  v.  Gillbttr 

(as  oioBsiAy  90i] 

Tumnarwa  Aoaihst  PunvMrrioH.—lF  ma  Patibs  Airo  Rbookds  fa  am 
eld  eaasb  wherein  there  was  a  vexdiot  and  jndgmeul^  are  not  to  be 
foand,  the  preenmptioD  that  the  derk  did  his  doty  in  iveording  ttie 
papers  is  overcome  by  the  stronger  preen  mption  that  the  eoort  had 
before  it  the  neceesary  proceedings  to  anthorixe  the  rerdiot  and  jndg* 
BMBt  in  qneation. 

Aiuma  ov  Baoord  asd  Lon  ov  Obioinal  PAnuu — P&isimFnov  as  ro 
VxKDiCT  ABJ>  JujDQMXHT. — If  it  appears  from  entries  on  the  dookst 
and  minates  of  the  conrt  that  a  ease  had  been  twice  continued^  that  a 
▼erdiot  atnd  judgment  had  been  entered  therein,  that  a  motion  for  a 
new  trial  had  been  made  and  overmled,  and  that  an  execntion  in  favor 
•f  the  plaintiff  had  been  issued  and  levied,  it  will  be  presumed,  after  a 
long  period  of  time  has  elapeed,  that  a  deeUcation  was  filed,  and  that 
the  proper  verdict  and  judgment  were  rendered,  although  the  oc^« 
inal  papers  are  not  to  be  found  in  the  clerk's  office,  and  no  record  of 
the  ea»e  appears  in  the  record  of  writs. 

A  LsvT  o«  SxacoTioM  is  SumoiXNT  if,  by  its  terms,  H  enables  one  to 
loeate  the  property,  and  to  identify  it  when  found.  That  is  oertain 
which  can  be  nsade  oertain.  Hence,  a  levy  on  five  eertoin  tots  is  suffi- 
cient as  to  description,  although  the  plat  referred  to  in  the  levy  bad 
never  been  recorded,  although  the  description  does  not  mention  the 
original  land  lot  containing  the  property,  and  notwithstanding  the 
feontage  of  each  of  the  loto  numbered  2;  8,  and  4  appears  by  the  plat 
to  be  twenty -five  feet  more  than  as  stoted  in  the  levy,  if  it  appears 
from  the  plat  that  the  five  lots  are  contiguous,  and  form  one  parcel^ 
and  that  lots  2;  3,  and  4  lay  between  1  and  6,  the  lattor  being  out- 
side loto  lying  on  oppoeito  sides  of  the  entire  parcel,  and  the  measure- 
ments thereof,  as  recited  in  the  levy,  oorresponding  exactly  with  those 
stoted  in  the  pUk 

Ejectment. 

Bigbff  Reed  A  Berry^  for  the  plaintifT  in  error. 

W.  M.  Everett^  for  the  defendant  in  error. 

*^  LuMPEiNy  J.  Passing  over  minor  pointo,  the  record  in 
this  case  presents  only  two  questions  which,  in  our  opinion, 
require  notice.     Both  relate  to  the  sale  made  by  the  sherUf 
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in  1878  of  the  land  in  diBpute,  ander  an  execution  in  ** 
favor  of  Tbomaa  A.  Caudle  against  Charles  P.  WigginSi  ai 
the  property  of  the  latter,  to  Thomas  Alexander. 

K  The  execution  under  which  the  sale  was  had  was  datsd 
December  27, 1872,  and  purports  to  have  been  founded  on  a 
judgment  rendered  at  the  October  term,  1872,  of  the  superior 
court  of  Fulton  county,  in  which  it  was  adjudged  that  the 
amounts  of  principal  and  interest  due  to  the  plaintiff  ^be 
recovered  out  of  the  property  upon  which  the  attachment 
was  levied.**    It  was  insisted  that  a  sale  could  not  be  legally 
bad  under  this  judgment,  because  in  the  record  of  writs  of 
Fulton  superior  court  there  was  no  record  of  any  attachment 
case  in  which  Thomas  A.  Caudle  was  plaintiff  and  Charles 
P.  Wiggins  defendant,  and  because  it  did  not  appear  from 
any  of  the  records  of  that  court  that  a  declaration  in  attach- 
ment in  the  case  stated  had  ever  been  filed,  and  nowhere 
among  the  papers  filed  in  that  court  could  any  such  declara- 
tion, or  copy  thereof,  be  found.     We  think,  however,  there 
was  sufficient  evidence  introduced  to  authorize  the  presump- 
tion that  such  a  declaration  was  duly  filed.    It  appears  from 
entries  on  the  docket  and  the  minutes  of  Fulton  superior 
court  that  an  attachment  case  in  favor  of  Ca\^U  v.  Wig^ni 
had  been  twice  continued;  that  a  verdict  for  the  sum  of  two 
hundred  dollars  principal,  with  interest,  had  been  rendered 
therein  in  favor  of  the  plaintiff,  and  that  a  judgment  had 
been  entered  upon  this  verdict  for  the  same  amount  as  prin- 
cipal, and  fifty-seven  dollars  interest,  besides  costs:  and  that 
the  defendant  in  that  suit  had  filed  a  motion  for  a  new  trial 
which  motion  had  been  overruled.    ThejSeri  faeia%  issued 
was  for  the  principal  and  interest  already  stated,  and  it 
directed  that  these  sums,  with  costs,  be  made  by  the  sale  of 
certain  described  city  lots,  and  in  other  respects  followed  the 
verdict  and  judgment  specified.     In  view  of  these  facts,  it 
will  be  presumed,  after  the  lapse  of  a  long  period  of  time, 
amounting  to  twenty  or  more  years,  that  the  **  verdict  and 
judgment  were  founded  upon  proper  attachment  proceedings, 
including  a  declaration  duly  filed.    Although  the  law  makes 
it  the  duty  of  the  clerk  to  record  in  suitable  books  all  papers 
and  proceedings  in  cases  disposed  of  by  the  superior  court, 
and  although  there  is  a  presumption  that  this  officer  has 
discharged  his  duty,  we  think  this  presumption  is  overcome 
in  the  present  case  by  another  and  stronger  one,  to  wit,  that 
the  superior  court  had  before  it  the  necessary  proceedings  to 
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nthorise  the  ▼erdict  and  judgment  in  qoeeiion.    This  latter 
preflamption,  it  will   be  observed,  is  aided,  if  not  made  abso- 
lutely conclasive,   by    tbe  aboye-mentioned  entries  upon  the 
docketB  and  minutes  of  tbe  court    Certainly,  in  the  light  of 
theieentriee,  it  would  be  going  too  far  to  conclude  there  was 
no  declaration  in  attacliinent,  simply  because  neither  such  a 
declaration  nor  a  record  of  it  could  be  found  in  the  clerk's 
office.    Measuring  one    presumption  against   the  other,  we 
tUnk  it  far  more  likely  that  the  papers  were  misplaced,  and 
that  the  clerk  failed  to  perform  his  duty  in  respect  to  record- 
'lug  ihem,  than  that  the  judge  would  have  allowed  a  verdict 
and  judgment  without  the  necessary  pleadings  upon  which 
to  base  the  same;  and  we  do  not  see  how  it  could  have  been 
legally  poeaihle,  in  the  absence  of  such  pleadings,  to  do  what 
the  records  aheolutely  show  was  done.     **  Rather  than  rip  up 
such  a  judgment  and  a  sale  under  it,  both  of  them  so  old, 
any  presumption  should  be  indulged  which  it  is  legally  pos- 
sible to  invoke.''     Bleckley,  C.  J.,  in  American  Mortgage  Co. 
V.   Hill,  92  Ga.  297.     In   our  opinion,   therefore,  the  first 
ground  of  objection  to  the  validity  of  the  sheriff's  sale  must 
fall  to  the  ground. 

2.  Another  objection  to  this  sale  was,  that  the  levy  did  not 
sufficiently  describe  the  property.  The  terms  of  the  levy  are 
quoted  in  the  second  headnote.  The  first  objection  thereto 
was,  that  the  plat  to  which  it  refers  **  was  a  private  paper, 
had  never  been  recorded,  and  was  therefore  inaccessible,  and 
for  this  reason  insufficient  to  put  the  public  or  persons  inter- 
eeted  upon  notice  as  to  what  land  had  been  seized  by  the 
officer.  We  do  not  think  this  objection  well  taken.  That  is 
certain  which  can  be  made  certain;  and  the  fact  that  the 
**Sage  plaf*  waj  in  existence,  and  was  introduced  on  the 
trial  of  this  case,  shows  that  it  might  have  been  found  by 
any  person  desiring  to  see  it,  and  making  the  proper  inquiry 
or  investigation  for  this  purpose.  It  often  and  necessarily 
happens  that  words  of  description  used  in  a  levy  or  convey- 
ance  are  of  themselves  inadequate  to  convey  full  and  com- 
plete knowledge  of  the  location  and  character  of  the  property 
songht  to  be  described,  and  it  very  frequently  becomes  neo- 
eaaary  to  ascertain  by  inquiry,  inspection,  or  otherwise, 
additional  facts  in  order  to  be  fully  possessed  of  all  the  in- 
formation desirable.  For  instance,  property  may  be  de- 
scribed as  fronting  upon  a  certain  street,  or  as  aeijoining  that 
of^Qoiber  landowner^  and,  in  order  to  locate  it,  a  party  wish- 
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ing  to  fflcamine  it  would  be  compelled  to  first  ascertain  the 
location  of  the  street,  or  the  whereabouts  of  the  land  owned 
bj*  the  adjoining  proprietor.  In  legal  contemplation^  the 
levy  would  be  sufficient  if,  by  its  terms,  it  enabled  one  lo 
locate  the  property,  and  to  identify  it  when  found. 

Another  objection  to  the  levy  was,  that  it  failed  to  mention 
the  number  of  the  original  land  lot  in  which  the  property 
was  situated.  We  do  not  think  this  fact  was  indispensable 
to  a  clear  description  of  the  property,  nor  that  its  omission 
invalidated  the  levy. 

It  will  be  observed  that  the  levy  refers  to  five  lots,  num- 
bered 1,  2,  8,  4,  and  6,  respectively,  in  the  subdivision  of  the 
Truman  property.  The  frontage  of  lots  2,  8,  and  4  is  stated 
in  the  levy  to  be  seventy-five  feet  each,  while  in  the  plat  re« 
ferred  to  the  frontage  of  each  of  these  three  *^  lots  appears 
to  be  one  hundred  feet.  The  frontage  of  lots  numbers  1  and 
5,  as  stated  in  the  levy,  agrees  precisely  with  their  frontage 
as  stated  in  the  plat.  The  depth  of  all  the  lots,  as  stated  in 
both  the  levy  and  the  plat,  is  the  same.  We  do  not  think 
the  variance  indicated  as  to  the  frontage  of  three  of  them  in- 
validated the  levy.  The  five  lots,  as  shown  by  the  plat,  are 
contiguous,  lie  side  by  side,  and  form  one  entire  tract.  Those 
numbered  1  and  5  are  outside  or  boundary  lots,  and  are  on 
opposite  sides  of  this  parcel.  The  three  inside  lots  misde- 
scribed  in  the  levy  lie  between  these  two  outside  lots;  and  it 
is  quite  clear  that  any  intelligent  person,  reading  the  terms 
of  the  levy  with  the  plat  before  him,  could  not  possibly  fail 
to  understand  what  land  was  meant.  He  would  be  obliged 
to  reach  the  conclusion  that  the  levy  covered  the  entire  parcelf 
or  tract)  as  represented  by  the  plat,  and  that  the  variance  in 
the  description  as  to  the  width  of  three  of  the  lots  was  a  mere 
error,  not  calculated  to  mislead.  On  the  whole,  therefore,  we 
think  the  levy  was,  for  all  practical  purposes,  sufficient. 

It  was  conceded  by  counsel  for  plaintiff  in  error  that,  if 
our  conclusions  as  stated  above  are  correct,  the  verdict  for  the 
defendant  was  inevitably  right,  and  should  not  be  disturbed* 

Judgment  affirmed. 

Prbsumptiok  as  to  Jcdioial  Pbocikdihqs— Lost  Papbbs.— If  nothing 
appeara  of  record  showing  affirmatively  to  the  contrary,  aU  actioni  and 
orders  bad  and  made  in  a  judicial  proceeding  will  be  presnmed  to  haro 
been  made  for  good  reasoni,  and  based  upon  proper  grounds,  as  weU  as  le 
have  been  regularly  and  correotly  made  and  done:  See  note  to  ifti^^oteoji  v« 
Li{f burrow,  14  Am.  St  Repb  183.    Thus  the  petition  for  the  probate  of  a 
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wis,  whidi  petitfoB  bat  been  lost  or  dastroyod,  will,  ■Aer  lii«ki|iM  of  eigbt 
jim%  be  presomed  to  hare  oontuoed  tb«  neoosMry  jnriidietioiud  fmata,  m- 
pedally^  wfaero  aomo  •ffinowtivo  sfaowisg  i»  madt  that  th«  pokitioa  wm 
trMtsd  and  aated  npoa  aa  a  valid  one,  and  that  itww  foUowad  bgr  iha  ntnal 
praeaedbgb:  /«  re  IFtff  </  WarfiM,  22  CaL  61;  89  Aaa.  Dec  49. 

Cnconov  Salo — ^Lkvt  —  DBsoRiPTioir— Iiminnntfn.  — The  deeorip- 
tUn  of  land  in  a  Xmry  on  exeention  is  not  ritiated  bjr  a  mere  mistake  ao 
loBf  as  the  description  may  be  rendered  certain:  Boggen  ▼,  Lowreg,  78  Oa. 
(39;  6  Am.  Sk  Rep.  279,  and  note.  Extrinsic  cTidence  may  be  reeeived 
tor  dearly  locate  and  identify  land  passing  by  a  afaerin  deed  coataining  ao 
•ttsrate  but  general  description.  Judicial  and  exeention  sales  are  not 
KratinisBd  by  the  oonrts  with  a  riew  to  defeat  them;  on  the  contrary,  every 
nsBonable  intendment  will  be  made  in  their  faror  so  as  to  seenre,  if  it  can 
be  done  consistently  with  legal  mles,  the  object  they  were  intended  to  so* 
eomplish:  Smiik  t.  Orwbg^  86  Tex.  15;  40  Am.  81  Bep.  8ia 
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[98  OSOBSXA,  77.] 
OOMTTATOB  —  SUM MONUIO  —  StaTVS    OV  PxBSOHS    OsALLT  "DiPIT« 

nuD**  TO  Assist  ik  Making  Arrbst.  — A  po99e  may  be  sammoned 
voder  the  form  of  "  deputising*'  the  person  or  persons  composing  it. 
The  mode  is  immaterial,  ao  that  the  object  is  to  require  or  command 
ssaistanee.  Persons  orally  "deputised"  by  a  sheriff  to  assist  him  in 
Asking  an  arrest  for  felony  are  neither  officers  nor  mere  private  per- 
sons while  eo-operating  with  him  and  acting  under  his  orders^  but 
oceapy  the  legal  position  of  a  poM?  eomitattu, 
Pmb  Comitatus —  Pbotbotiosi  to  Msxbsrs  ov.  —  A  member  of  a  jmsss 
eomUaiua,  summoned  by  a  sheriff  to  aid  in  the  execution  of  a  warrant 
for  felony  in  the  sheriff's  hands,  is  entitled  to  the  same  protection  in 
the  discharge  of  his  duties  ss  the  sheriff  himself,  and  may  do  any  act 
to  promote  or  accomplish  the  arrest  that  he  oonid  lawfully  do  if  he 
were  himself  the  sheriff,  hsTing  personal  custody  of  the  warrant,  and 
bonnid  to  execute  it.  la  order  to  have  the  benefit  of  this  protection 
it  ia  not  essential  for  such  member  to  be  and  remain  in  the  actual 
phyaical  presence  of  the  sheriff.  It  is  sufficient  if  the  two  are  in  the 
same  neighborhood,  actually  endeavoring  to  make  the  arrest  and  act- 
ing in  oonosrt  with  a  view  of  effecting  it. 

iSRBT  JOK  FXL03iT  BT  MbMBIB  OV  PoSSS— DxMAND  IOB  AUTHOBTrT  — 

HoMicil>B.^If  a  person  not  a  known  officer,  but  a  member  of  a  sheriff's 
jNMse;  makes  an  arrest  for  felony  without  having  the  warrant  in  his 
possession,  he  ought,  upon  demand  to  show  his  authority,  to  make 
known  the  fast  that  the  warrant  exists^  where  it  is,  and  that  he  is  set- 
lag  vnder  its  authority  or  by  command  of  the  officer  who  has  it  in  his 
jnesosuiun.  The  omission  to  do  so  does  not,  however,  authorise  resist- 
ance to  arrest  where  the  party  to  be  arrested  knows  in  faet,  or  believes 
on  reasonable  and  probable  grounds,  that  he  is  nnder  a  charge  of 
felony,  that  a  warrant  is  out  for  his  arrest^  and  that  the  arrest  attempted 
is  wnlljr  in  ooosaqoenoe  d  the  warranty  and  in  eseovtion  of  the  aame. 
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11^  o&  th«  otli«r  handf  tht  danuuid  for  aatboritj  it  made  In  good  futh, 
without  A  knowlodgv  that  a  wansnt  is  oat^  and  for  tho  parpose  of 
•lioiting  information  aotnally  wanted  and  needed«  a  failure  to  eomplj 
with  the  demand  wonhl  justify  resiatanoe  to  any  reasonable  and  proper 
extent.  Under  anch  eircnmstanoes,  if  the  arresting  party  Is  killed  bj 
the  other  during  such  rssistanoe^  the  homicide  might  amount  to  man* 
slaughter  only,  or  if  the  former  made  the  first  demonstration  with  a 
deadly  weapon^  the  killing  might  be  Justifiable  homioide,  either  case 
depending  upon  the  facts  as  found  by  the  jury. 
HomciDB^IiiSTBUonoN—- Abbkst.— If  a  person,  not  a  known  officer,  bat  a 
member  of  a  poa»e  to  aid  the  sheriff  in  the  execution  of  a  warrant  for  A 
felony  held  by  the  sheri£^  b  killed  while  doing  his  duty  in  attempting 
to  effect  the  arrest,  after  a  failure  to  produce  the  warrant,  or  to  state 
his  authority  upon  demand  therefor,  it  ia  error  justifying  a  new  trial 
for  the  courtt  in  its  charge  on  the  trial  of  the  resulting  homicide^  to 
make  the  case  turn  chiefly  on  the  right  and  power  o!  the  deceaaed  to 
make  the  arrest,  irrespective  of  the  manner  in  which  the  power  was 
executed,  and  of  the  failure  of  the  deceased  to  respond  fully  to  the  de- 
mand made  upon  him  for  his  authority,  and  without  referenoa  to  th* 
good  or  bad  faith  with  which  that  demand  was  made. 

Indictment  for  murder.  Robinson  was  convicted  of  tho 
murder  of  Russell  Powell,  and  his  motion  for  a  new  trial  was 
overruled.  Powell  had  been  summoned  hy  the  sherifiTto  aid 
him  in  making  Robinson's  arrest,  under  a  warrant  charging 
the  latter  with  a  felony.  The  sherifif  had  informed  Powell  of 
the  crime  with  which  defendant  was  charged,  and  that  be 
had  a  warrant  for  his  arrest.  The  sheriff  kept  the  warrant, 
and  Powell  and  one  Crow,  another  member  of  the  sheriff's 
po8»e^  went  to  the  house  where  Robinson  and  others  were, 
leaving  the  sheriff  and  one  Burnett  about  half  a  mile  away. 
The  directions  to  Powell  and  Crow  were  to  go  to  a  point  be* 
jond  and  near  the  house,  conceal  themselves,  and  await  the 
coming  of  the  sheriff  and  Burnett,  who  would  come  in  half 
an  hour  and  make  the  arrest;  but  that,  if  defendant  went  to 
leave,  Powell  and  Crow  were  to  arrest  him.  These  arrange- 
ments were  accompanied  by  acts  calculated  to  keep  down 
suspicion.  Arriving  at  the  house,  Powell  got  some  water  and 
handed  it  over  the  fence  to  Crow,  who  went  off.  Just  after- 
ward Robinson  started  to  go  a-hunting,  in  accordance  with  a 
previous  arrangement.  He  started  up  the  road  with  his  shot- 
gun, when  Powell  grasped  him  by  the  right  arm,  and  said: 
**!  am  deputized  to  arrest  you."  Defendant  said:  "Show 
your  authority,"  and  Powell  replied,  '*It  don't  make  any 
difference;  I  have  got  to  take  you."  Defendant  had  bis  shot* 
gun  in  his  left  hand,  and  called  to  bis  brother  to  come  and 
take  it,  saying,  as  he  handed  it  over  the  fence,  *^  Jim,"  or. 
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>6oording  to  some   testimony,  ^Qentlemeo,  dooH  let  them 

tike  me."     He  was  palling  Powell  back  to  the  fence.    Powell 

nid,**  Jiniy  I  bave  got  to  take  him.^    A  witaess  for  the  state 

testified  that  just  as  defendant  called  Jim  to  take  the  gun  he 

laid  to  Powell^  «*  I  ain't  going  to  be  arrested/'  and  Powell 

replied,  ^  Oh,  yes;  X  reckon  you  are.'*    Powell  had  his  pistol 

in  his  hand;  but,  according  to  the  evidence  for  the  state,  as 

looa  as  defendant  put  the  gun  into  his  brother's  hand,  he 

putted  a  pistol  from  his  pocket  with  his  left  hand  and  fired 

the  first  shot  at  Powell,  the  bullet  grasing  the  top  of  his  head; 

that  Powell  then  fired  the  second  shot,  giving  defendant  a 

ilesb  wound  in  the  arm;  and  that  then  the  defendant  changed 

his  piaiol  to  the  other  hand  and  fired  two  more  shots«  one  of 

which  went  into  Powell's  head  and  killed  him.    For   the 

deiendant,  the  evidence  was  that  the  first  shot  was  fired  by 

Powell  as  soon  as  defendant  released  the  gan  into  his  brother's 

hand,  and  while  defendant's  hands  were  down  by  his  side; 

and  that  defendant  changed  his  pistol  from  his  left  to  his 

right  hand  after  being  shot  by  Powell,  who  continued  to 

point  his  pistol  at  defendant,  holding  it  with  both  hands  and 

tiering  to  fire  it  again,  but  it  would  not  revolve  sufficiently. 

After  the  shooting  the  defendant  returned  to  the  well,  where 

his  wound  was  bandaged.    He  said,  ^*  He  shot  me  first,  or  I 

would  n't  have  shot  him;  he  shot  me  all  to  pieces."    Robin« 

son  was  told  to  go  away,  and  when  the  sheriff  arrived  a  few 

minutes  later,  he  was  gone.    The  half  hour  of  the  sheriff  was 

just  out  when  he  heard  the  firing,  and  came  up.    He  finally 

arrested  the  defendant  at  a  place  in  Tennessee,  one  hundred 

and  sixty  miles  away.    Defendant  tried  to  break  jail  a  few 

days  before  the  triaL 

W.  K,  Moor$^  for  the  plaintiff  in  error. 

/.  M.  Terrell,  attortiey  general,  and  A.  W.  FtU,  solicitor 
general,  for  the  defendant  in  error. 

^  Lumpkin,  J.  1.  Where  it  is  the  duty  of  a  sheriff  to 
arrest  one  charged  with  a  felony  we  know  of  no  law  which 
authorises  this  officer  to  ^  deputise"  a  private  citizen  either 
to  make  or  assist  in  making  the  arrest,  and  thus  constitute 
the  person  so  ^  deputized  "  an  officer.  Under  section  4722 
of  the  code  every  officer  charged  with  the  execution  of  a 
penal  warrant  has  the  authority  to  summon  to  his  assist* 
anoe,  either  in  writing  or  verbally,  any  citizen  of  the  county. 

AM,  BL  av.  Voft.  XUV.  -t 
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When  ^itisam  are  thns  sammoned  by  the  elieriff  tbej  91% 
while  co-operating  with  faim  and  acting  under  his  orders,  not 
themselves  officers,  nor  are  they  mere  private  persons,  but 
their  trne  legal  position  is  that  of  a  posse  eomiiatns.  A  posse 
nray  be  summoned  under  the  form  of  ^deputizing"  the  per- 
son or  persons  composing  it  The  mode  is  immaterial,  so 
that  the  object  be  to  require  or  command  assistance. 

2.  A  member  of  a  pone  comitatus,  summoned  by  the  sher- 
iff to  aid  in  the  execution  of  a  warrant  for  felony  in  the  sher- 
iff's hands,  is  entitled  to  the  same  protection  in  the  discharge 
of  his  duties  as  the  sheriff  himself;  and  to  this  end  a  per- 
son so  summoned  may  do  any  act  to  promote  or  accomplish 
the  arrest  which  he  could  lawfully  do  were  he  himself  the 
flheriff,  having  personal  custody  of  the  trarrant  and  bound  to 
execute  the  same:  See  18  Crim.  Law  Mag.,  sec.  30,  p.  198. 
In  order  ^^  to  have  the  benefit  of  this  protection  it  is  not 
essential  for  a  member  of  the  sheriff's  posse  to  be  and  remain 
in  the  actual  physical  presence  of  the  sheriff.  It  is  sufficient 
if  the  two  are  in  the  same  neighborhood,  actually  endeavor- 
ing to  make  the  arrest,  and  acting  in  concert  with  a  view  to 
effect  this  their  common  design. 

The  evidence  in  the  present  case  shows  that  the  deceased, 
Powell,  had  been  summoned  by  the  sheriff  to  aid  him  in 
making  the  arrest  of  Robinson,  under  a  warrant  charging 
the  latter  with  felony.  It  is  quite  likely  that  the  sheriff  sup- 
posed that  by  ^'deputizing"  Powell,  he  had,  in  a  sense,  been 
made  an  officer  for  this  purpose.  If  the  sheriff  really  enter- 
tained this  idea  he  was,  as  already  stated,  mistaken.  Be 
this  as  it  may,  however,  the  sheriff  was  near  the  scene  where 
it  was  expected  the  arrest  would  take  place,  and  had  given 
orders  to  Powell,  obedience  to  which  would,  tend  to  accom- 
plish  the  arrest.  Powell  was  obeying  those  orders,  not  liter- 
ally, it  is  trne,  but  certainly  according  to  their  general 
spirit,  and  the  variance  by  Powell  from  the  precise  instruo- 
iions  given  him  by  the  sheriff  was  evidently  necessitated  by 
a  change  in  the  movements  of  the  accused  which  had  Dot 
been  anticipated.  Under  these  circumstances  we  hold  that 
the  conduct  of  Powell  was  substantially  in  obedience  to  the 
sheriff's  orders,  keeping  in  view  the  real  object  of  their  pree- 
ence  in  the  vicinity,  which  was  undoubtedly  the  arrest  of 
Robinson. 

It  was  seriously  contended  by  counsel  for  the  plaintiff 
in  error  that  as  the  sheriff  was  not  in  sight  wbeo  Powell 
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kid  Us  band    on  Bobinson  to  pre^7«nt   hif  iMving   Um 
house  of  biB   brother,  and  as  the  warrant  was  not  thea 
in  PowelVa   posaeBsion,  the  attempted    arrest   was   unaa* 
ihorized   and  illegal.    The  law  applicable  to  this  oontett- 
tion  is  tbas  aptly  stated  by  Mr  Bishop  in  the  first  Tolnnie 
of  his  work  on  Criminal  Procedure,  section  186:  ^^  To  justify 
the  private  person  who  thus  assists  the  officer  the  latter 
**  must  be  in  some  sense  present  commanding  him.    There 
is  no  precise  distance  which  the  two  may  be  apart;  bat| 
where  a  sheriff  is  endeavoring  to  make  an  arresty  or  presenrs 
the  peace,  and  he  has  called  in  others  to  help  him,  he  is, 
though  absent  from  the  particular  place  occupied  by  them, 
to  be  deemed  constructively  present,  within  this  rale,  if  his 
absence  is  in  furtherance  of  the  common  design.'*    The  toxt 
of  this  distinguished  author  is  admirably  supported  by  the 
case  of  Cayles  v.  Hurtin^  10  Johns.  85,  as  will  appear  from 
the  following  extract  from  the  opinion  of  Chief  Justice  Kent: 
''The  sherifif  is  quodam  modo^  present  by  his  authority,  if  he 
be  actually  engaged  in  efforts  to  arrest,  dum  fervet  optM,  and 
has  commanded,  and  is  continuing  to  command,  and  procure 
assistance.    When  he  is  calling  upon  the  power  of  the  county, 
or  a  requisite  portion  of  it,  to  enable  him  to  overcome  resist- 
ance, it  would  be  impossible  that  he  should  be  actually  pres- 
ent in  every  place  where  power  might  be  wanting.    The  law 
is  not  so  unreasonable  as  to  require  the  officer  to  be  an  eye 
or  ear  witness  of  what  passes,  and  to  render  all  his  authority 
null  and  void  except  when  he  is  so  present.    He  could  not, 
apon  that  construction,  use  the  power  of  the  county  with 
affect,  and  it  would  be  attended  with  great  inconvenience 
and  danger  to  the  administration  of  justice.    The  question 
in  these  cases  does  not  turn  upon  the  fact  of  distance,  so  long 
mm  the  sheriff  is  within  his  county,  and  is  bona  fids  and 
strictly  engaged  in  the  business  of  the  arrest.*'    In  this  con- 
nection see,  also,  Oommowwealih  v.  Fields  13  Maes.  821,  cited 
by  Mr.  Bishop.    There  is  an  obvious  distinction  between  the 
officer's  calling  one  to  his  asaistence  and  merely  attempting 
to  del^ato  his  authority  and  accomplish  the  arrest  through 
the  agency  of  third  persons  acting  alone,  as  in  the  case  of 
Bex  V.  Paiienee^  7  Car.  ft  P.  775,  where  a  constable,  witiiout 
attempting  himself  to  execute  a  warrant  in  his  hands,  em- 
ployed his  two  sons  to  make  the  arrest.     In  ^*  Kirbie  v« 
Staie^  5  Tex.  App.  60,  it  was  held  that  persons  called  upon 
bj  an  officer  holding  a  warrant  to  assist  in  the  arrest  of  a 
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pftiiy  oharged  with  crime  were  proteoted,  whether  they  had 
the  warrant  at  the  time  of  the  attempted  arrest  or  not 

Under  the  facts  as  disclosed  bj  the  record  now  before  ns 
we  think  the  sheriff  was  at  least  constractively  present  when 
Powell  was  attempting  to  arrest  Robinson,  although  the  offi- 
cer was  not  in  sight  at  that  time.  He  was  using  Powell  to 
accomplish  the  arrest,  just  as  though  he  had  reached  out  his 
own  arm,  supposing  it  was  physically  possible  for  him  to  do 
§Of  over  the  entire  distance,  and  had  taken  hold  of  the  person 
of  Robinson  himself.  Powell  was  really  a  mere  physical 
agency  employed  by  the  sheriff,  by  means  of  which  the  offi- 
cer was  enabled  to  extend  his  presence  to  the  scene  of  action. 
It  was  undoubtedly  the  right  of  the  sheriff  to  do  this,  he,  of 
course,  being  responsible  for  the  consequences  of  Powell*s 
acts  so  long  as  the  latter  conformed  literally  or  substantially 
to  the  sheriff's  orders.  A  sheriff  on  foot  might  be  unable  to 
overtake  a  fleeing  prisoner  who  could  run  faster  than  the 
officer;  but  if  he  shouted  to  a  bystander  to  seize  the  fugitive, 
and  this  was  done,  it  would  be  a  seisure  by  the  sheriff,  and 
this,  we  think|  would  be  undoubtedly  true  even  though  the 
fugitive  ran  out  of  the  sherifl's  sight  before  the  bystander 
succeeded  in  overtaking  and  catching  the  escaping  prisoner. 
The  case  before  us  is,  in  principle,  within  the  class  covered 
by  this  illustration. 

There  is  nothing  in  the  case  of  Croom  y.  State^  85  Ga.  718| 
21  Am.  St.  Rep.  179,  contrary  to  what  is  here  ruled.  A  war- 
rant for  the  arrest  of  Groom  was  in  the  hands  of  the  marshal 
of  Ty  Ty,  who,  without  delivering  it  to  Hamlin,  a  bailiff^ 
showed  it  to  him,  and  told  him  if  he  would  arrest  Groom,  he 
(the  marshal)  would  divide  with  Hamlin  a  reward  of  twenty- 
five  dollars  which  the  former  had  been  offered  ®^  for  making 
the  arrest.  Hamlin,  without  the  warrant,  and  on  his  own 
account,  went  with  a  po8$e  summoned  by  himself  to  the  house 
of  Groom's  father,  and  was  there  killed  by  Groom.  Under 
these  circumstances  Ghief  Justice  Bleckley  very  properly 
said,  on  page  722:  **The  warrant  not  being  in  the  hands  of 
Hamlin,  but  in  the  possession  of  the  marshal  of  Ty  Ty,  who 
was  not  present,  was  no  authority  to  Hamlin  to  make  an 
arrest.'*  Hamlin  was  in  no  sense  acting  as  one  of  a  paue 
summoned  by  the  marshal.  Indeed,  the  latter  had  nothing 
whatever  to  do  with  the  attempted  arrest,  either  in  its  inau- 
guration or  In  the  method  adopted  for  its  execution.  Groom's 
case,  therefore,  is  similar  to  that  of  Rex  v.  Paiief^cCf  7  Car.  & 
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P.  775,  and  Hamlin  did  not  bring  himBelf  within  the  rule  at 
itaied  in  Wharton  on  Homicide,  section  242,  **  that  the  war* 
rant  must  be  executed  by  the  party  named  in  it,  or  by  ioma 
one  aasiating  sucli  party,  either  actually  or  conBtmctiTely,'' 
nor  within  the  principle  of  Codd  t.  Cabe^  18  Cox  C.  C.  202. 

Tliere  is   also   a   distinction  between  the  authority  of  an 

officer  to  arrest  without  a  warrant  in  caeea  of  felony  and  of 

misdemeanor.     Thus  it  has  been  eaid  that  **  he  may  arreet 

any  one  of  whom  he  haa  a  reasonable  auspicion  that  he  haa 

committed  a  felony,  without  waiting  first  to  procure  a  war- 

ranf ;  but  without  first  procuring  auch  warrant,  ^'he  may 

not  arrest  one  who  haa  committed  •  •  •  •  a  misdemeanor  oat 

of  his  presence":  See  13  Crim.  Law  Mag.  177, 178,  and  caaea 

cited.     On  the  same  line  is  the  case  of  Drennan  v.  People^  10 

Mich.  169,  in  which  it  waa  held  that  a  constable,  having 

knowledge  that  a  warrant  had  been  issued  for  the  arrest  of  a 

peraon  charged  with  felony,  could  lawfully  make  the  arrest 

without  having  the  warrant  in  his  possession.    This  case 

will  also  be  referred  to  in  connection  with  the  question  dia- 

ensaed  in  the  next  division  of  this  opinion. 

We  are  fully  convinced  that  the  rule  announced  in  ^  the 
second  head  note  ia  both  Bound  in  principle  and  well  aup* 
ported  by  authority. 

8.  It  appears  that  when  Powell  grasped  Robinson  by  his 
right  arm  the  former  aaid,  **  I  am  deputized  to  arrest  you,'' 
to  which  Robinson  replied,  **  Show  your  authority,''  and  the 
answer  which  Powell  made  to  this  demand  was,  **  It  don't 
make  any  difference;  I  have  got  to  take  you."  Under  these 
circumstances  we  think  it  was  the  duty  of  Powell  to  have 
informed  Robinson  of  the  existence  of  the  warrant  in  the 
BheriflTs  hands,  and  also  that  he  (Powell)  was  attempting  to 
make  the  arrest  under  authority  of  this  warrant,  or  at  least, 
that  he  had  been  commanded  by  the  sheriff  to  do  sa  As  a 
general  rule  a  known  ofiicer  in  making  an  arrest  ia  not 
bound  to  exhibit  hia  authority.  Certainly  he  ia  not  abso- 
lutely required  to  do  so  before  the  accused  person  haa  sub- 
mitted to  the  arrest,  but  after  aubmission  the  officer  ought  to 
make  known  the  aubstance  of  the  warrant  and  for  what  cause 
and  whence  it  issued.  Where,  however,  one  not  a  known 
officer  is  specially  summoned  to  make  an  arrest  he  ought, 
unless  prevented  by  the  conduct  of  the  accused  from  so 
doing,  to  ahow  the  warrant  upon  demand;  or,  if  it  ia  not  in 
da  poaaeaaioo,  it  ia  his  duty  to  atato  the  authority  under 
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which  ha  is  acting:  StaU  y.  CurtU.  1  Hajw.  (N.  C.)  471;  1 
Bishop's  Crioiinal  Procedure^  sec.  191;  Murfree  od  SherifiBi, 
Bees.  162,  153.  Accordingly,  it  was  said  in  Drennan  v.  Peo^ 
ple^  10  Mich.  169,  that  a  constable  attempting  to  make  an 
arrest  for  a  felony  without  having  the  warrant  in  his  posses- 
sion ought  to  inform  the  person  arrested  of  the  facts,  or,  at 
least,  of  the  offense  for  which  he  was  apprehended.  In  this 
connection,  see,  also,  13  Crim.  Law  Mag.  343. 

Assuming,  however,  as  sound  law,  that  it  is  the  duty  of 
one  who  has  been  summoned  by  an  officer  to  assist  in 
making  an  arrest  for  a  felony  to  explain  to  the  person 
sought  to  be  arrested  the  cause  for  which  his  apprehension 
®*  is  attempted,  and  the  nature  of  the  process  under  which 
the  arresting  party  assumes  the  authority  to  act,  the  omission 
to  perform  this  duty  will  not  necessarily  justify  the  person 
sought  to  be  arrested  in  resisting  the  attempted  arrest.  If 
he  in  fact  already  knows,  or  on  reasonable  and  probable 
grounds  believes,  that  he  is  under  a  charge  of  felony,  that  a 
warrant  has  been  issued  for  his  arrest,  and  that  the  arrest 
attempted  is  really  in  consequence  of  the  warrant  and  in 
execution  of  the  same,  he  ought  to  submit  peaceably  to  the 
arrest.  If  he  refuses  to  do  so,  under  such  circumstances 
his  resistance  will  be  at  his  peril.  '^  One  who  is  guilty  of  a 
felony  has  no  right  to  kill  one  who  pursues  him,  if  he  has 
notice  of  the  object  of  the  pursuit,  whether  the  pursuer  be  an 
officer  or  a  private  person,  or  whether  he  be  with  or  without 
a  warrant":  Kerr  on  Homicide,  sec.  189.  See,  also,  the  cases 
cited  under  this  section.  This  doctrine  is  in  complete  har- 
mony with  that  announced  by  this  court  in  Snelling  v.  State^ 
87  Ga.  50,  where  it  appeared  that  the  accused  killed  one  who 
was  attempting  to  arrest  him  for  a  felony  for  which  he  had 
been  indicted  three  years,  the  deceased  being  in  fact  an  offi- 
cer, though  he  did  not  disclose  his  character  as  such  or  ex- 
hibit or  mention  the  warrant  under  which  he  was  acting. 
It  was  accordingly  held  in  that  case  that  the  circumstances 
showing  the  accused,  who  was  a  fugitive  from  justice,  must 
have  apprehended  the  arresc,  and  realized  the  intention  of  the 
arresting  party,  the  killing  was  murder.  It  was  manifest 
that  the  accused  was  not  in  good  faith  resisting  an  attack 
which  he  had  any  right,  under  the  circumstances,  to  believe 
was  a  mere  unauthorized  assault,  it  further  appearing  that 
before  he  fired  the  fatal  shot  the  deceased  had  said  to  him, 
"  Consider  yourself  under  arrest"     The  same  principle  con- 
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tolled  fhe  case  of  Banaey  t.  Siaie,  92  Ghu  68^  in  which  ii 
diatiiictly  appeared  that  the  acoueed  knew  the  official  char* 
acter  of  the  polioenaan  *^  attempting  hia  arrest^  and  alao> 
that  this  policeman  had  heen  summoned  by  the  wife  of  the 
accused  to  arrest  the  latter  for  beating  her,  and  the  officer 
plainly  and  distinctly  announced  hia  purpose  to  make  the 
arrest  for  this  bresich  of  the  peace,  which  had  just  taken 
place  in  hia  presence  or  hearing. 

If  the  demand  made  by  Bobinaoo  fin"  Powell's  authority 
was  a  mere  pretense,  and  he  really  knew,  or  ought  to  have 
known,  why  Powell  was  attempting  to  apprehend  him,  he  had 
no  right  whatever  to  resist  the  arrest,  and  bis  conduct  in  so 
doing  was  totally  unauthorized  and  unlawful.  If,  however, 
the  demand  for  authority  was  made  in  good  faith  and  under 
real  ignorance  of  the  facts,  for  the  purpose  of  eliciting  informa- 
tion actually  wanted  and  needed,  resistance  by  Robinson  to 
any  reasonable  and  proper  extent,  upon  the  failure  of  Powell 
to  comply  with  this  demand,  would  have  been  justifiable; 
and  even  the  slaying  of  Powell  might,  under  these  circum- 
stancea,  have  been  manslaughter  only.  It  has  been  said 
that,  **'  unless  the  slayer  knows  the  official  character  of  the 
deceased^  the  homicide  is  only  manslaughter,  where  com- 
mitted  without  deliberation" ;  but,  "  if  the  killing  was  clearly 
mahcioas  and  premeditated,  the  fact  that  the  officer  was  act- 
ing under  a  void  process  is  no  mitigation  or  excuse.  The 
Bame  is  true  if  the  defendant  had  knowledge  that  the  intended 
arrest  was  one  which  the  officer  had  a  right  to  make  without 
a  warrant ":  Kerr  on  Homicide,  sec.  98.  The  following  is  a 
correct  and  concise  statement  of  the  law  applicable  in  such 
cases:  *'  Notice  of  the  official  character  of  the  officer  to  the 
person  charged  with  killing  him  is  a  material  question  in  all 
these  inquiries.  This  notice  may  be  express  or  implied 
If  there  is  no  notification,  either  express  or  implied,  by 
which  we  may  say  if  the  prisoner  has  no  information  of  the 
officer's  powers  and  intentions  of  the  character  in  which  the 
person  is  acting,  the  killing  will  *^  be  manslaughter  only; 
otherwise  it  will  be  murder":  13  Grim.  Law  Mag.,  sec.  67p 
p  516,  citing  cases. 

If  Robinson  was  acting  in  perfect  good  faith  in  making  the 
demand  and  resisting  the  arrest,  honestly  believing  Powell 
was  making  a  totally  unauthorised  assault  upon  him;  and  if 
Powell  made  the  first  demonstration  with  a  deadly  weapon^ 
and  thus  put  Robinson  in  danger  of  life  or  limb,  the  killing 
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by  Robinson  might  ba^e  been  altogether  justifiable.  Of 
course,  we  do  not  mean  to  express^  or  eren  intimate,  what 
the  real  truth  was.  The  killing  of  Powell  bj  the  accused 
presents  a  case  of  murder,  voluntary  manslaughter,  or  justi- 
fiable homicide,  according  to  the  facts  as  they  may  be  found 
by  the  jury  in  the  light  of  the  principles  announced  in  this 
opinion. 

4.  Taking  into  view  the  charges  of  the  court  complained 
of  and  the  refusals  to  charge,  in  connection  with  the  entire 
charge  of  the  court  as  sent  up  in  the  record,  it  is  quite  clear 
that  the  case  was  made  to  turn  chiefly  on  the  right  and  power 
of  the  deceased  to  make  the  arrest,  irrespective  of  the  man- 
ner in  which  that  power  was  exercised  and  of  the  failure  of 
the  deceased  to  respond  fully  to  the  demand  made  upon  him 
for  his  authority,  and  without  reference  to  the  good  or  bad 
faith  with  which  that  demand  was  made.  The  case,  there- 
fore, was  not  properly  submitted  to  the  jury,  and  there  should 
be  a  new  trial.  While  it  is  true  that  the  court  read  to  the 
jury  the  sections  of  the  code  defining  voluntary  manslaughter 
and  justifiable  homicide,  he  did  not  give  appropriate  instruct 
tions  for  applying  either  of  these  sections  in  conformity  to 
the  principles  which  ought,  in  view  of  the  issues  of  fact  in- 
volved, to  have  controlled  tlie  determination  of  the  case. 

Some  other  questions  were  made  in  the  motion  for  a  new 
trial;  but,  as  they  cannot  possibly  arise  upon  the  next  hear- 
ing, they  require  no  notice  at  our  hands. 

Judgment  reversed. 

P0S8B  Ck)MrrATUS.— Under  the  common  law  the  sheriff  ii  the  *'firet  nma 
in  the  county,"  and  superior  in  rank  to  any  nobleman  therein  dnring  his 
offioe.  "  He  may  and  is  bound  ex  officio  to  pursue  and  take  all  traitors, 
murderers,  felons,  and  other  misdoers,  and  commit  them  to  gaol  for  safe 
custody.  He  is  also  to  defend  his  county  against  any  of  the  king's  enemies 
when  they  come  into  the  land;  and  for  this  purpose,  as  well  as  for  keeping 
the  peace  and  pursuing  felons,  he  may  command  all  the  people  of  his  county 
to  attend  him;  which  is  called  the  poBse  comUcUuSt  or  power  of  the  county; 
and  this  summons  every  person  above  fifteen  years  old,  and  under  the  de- 
gree of  peer,  is  bound  to  attend  upon  warning,  under  pain  of  fine  and  im- 
prisonment." It  is  also  a  contempt  against  the  king*s  prerogative  to  neglect 
to  join  the  p^ase  comiteUtta,  or  power  of  the  county,  upon  being  thereunto 
required  by  the  sheriff  or  justices:  Chase's  Blackstone,  00,  899.  Waste  and 
destruction  being  "odious  in  the  sight  of  the  law,"  the  sheriff  may,  if  ne- 
cessity requires  it,  take  the  po8$e  wmitatua  to  his  assistanoe  to  prevent  it. 
He  may  also  come  with  the  poaae  eomUaiua^  if  need  be,  to  suppress  riots  or 
unlawful  assemblages:  Chase's  Blackstone,  745,  914.  In  general,  theoffioer 
who  is  charged  with  executing  any  process  may  caU  to  his  aid  the  pOMt 
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And  it  is  mads  the  daty  of  •very  p«noD  to  vwider  ■Mhfaniw  wkcs 
cdkd  mp«m«  nnder  penaltiM  lor  nfunL  Bv«i  tte  aiilitary  teM  of  tiM 
«nnty  nay  ba  oalled  oat  if  neoaHftry.  ««Tb«  theory  m»  that  evwy  wril^ 
inpwiy  iwned,  moat  be  obeyed  at  all  lianrda  ":  Walker's  Ameriean  Lkw, 
Kh  ad.,  029;  monographie  note  oo  arreat}  Bawlam  ▼•  OommomwealSk^  61 
Am.  Dee.  154. 

IwiktmaA  far  Refmaal  to  Jcim.-^A  refaaal  to  Join  the  ptme  wmUtHM,  apoa 
Wiag  dtreeted  to  do  ao  by  the  officer,  and  to  aaaiat  him  in  the  performanoa 
ei  hu  daty,  ia  an  indictable  offenee,  provided  he  ia  acting  by  lawful  aathocw 
ily:  fitate  ▼.  Deniaiom,  6  Blaekl  277;  Oomfini  r.  CommonweaUM,  6  Whark 
436;  8u^  T.  Hailep^  8  Strobu  78;  Reffina  w.  Bromn^  Oar.  k  M.  814;  Q^um  ▼• 
Skokrk^  L.  K  1  C.  C.  20;  noto  to  Hawkmt  ▼.  ComnumMfnUtk^  61  Am.  Dec  164. 
Thn%  the  ref  uaal,  without  a  aofficient  ezenaeb  to  aaaiat  a  oonatable  in  pre* 
veatiDg  the  eaeape  of  a  pereon  in  hia  eaatody,  ia  an  indietoble  ofFenae,  bat 
the  indietment  moat  ahow  that  the  defendant  waa  informed  of  the  official 
dianctor  of  the  ooaatobie:  8laU  t.  DenUioH,  6  Blackf .  277.  So^  in  oaaa  of 
maatittce  by  a  defendant  to  a  eonstoble,  in  the  servioe  of  a  capias  retpondem^ 
dmm  for  debt»  iaaned  by  a  jnatiee  of  the  peace,  nnder  the  atotote,  the  con* 
atable  may  raise  the  power  of  the  coanty  for  hia  aaaiatanoe,  in  the  same 
amnner  aa  the  sheriff  may  on  write  of  tneaue  proceaa  to  him  direotod;  and  a 
peraon  refnring  to  asaiat  the  constoble  when  required,  on  resistance  being 
inade^  ia  indictable  for  auch  refnaal:  Comfwt  ▼.  CommomoetUilu  6  Whart 
4i36L  While  any  obatruction  of  lawful  process,  whether  by  active  roeana  or 
the  omiaaion  of  a  legal  duty,  is  au  indictable  offense,  the  indictment  mast 
ahow  what  tiie  prooeas  waa,  that  it  waa  legal,  and  in  the  hand«  of  a  proper 
officer,  and  the  mode  of  obatruction:  8taU  ▼.  HnUey^  2  Strob.  73.  To  sup- 
port an  indictment  against  a  person  for  refusing  to  aid  and  aasist  a  consta- 
ble in  the  execution  of  his  duty  in  quelling  a  riot  it  haa  been  held  that  it 
ia  necesaary  to  proTC:  1.  That  the  constable  saw  a  breach  of  the  peace  com- 
mitted; 2L  That  there  waa  a  reasonable  necessity  for  calling  on  the  defend- 
ant for  hia  aaaiatance;  3.  That  when  duly  called  upon  to  assist  the  constable 
the  defendant^  without  any  physical  impoesibility  or  lawful  excuse,  refused 
to  do  sOb  It  ia  no  defense  in  auch  a  case  that  the  single  aid  of  the  defend- 
ant would  not  have  been  of  any  use  in  view  of  the  fact  that  there  was  a 
large  number  of  rioters:  Regina  t.  Brown,  CUr.  k  M.  814.  But  compare 
QufOL  T.  Sharloek,  L.  R.  1  G  GL  20,  f or  a  lesa  stringent  rule.  If  cue  is  in- 
dicted for  refusing  to  assist  an  officer  in  securing  a  person  whom  he  haa 
arrested  it  is  not  sufficient  to  state  in  the  indictment  that  the  arrest  waa 
by  '^lawful  authority."  <rhe  authority  to  arreat  must  be  set  forth  in  the 
Indietment:  8taU  t.  Shaw^  8  Ired.  20. 

JuttiJUxUion  in  Rendering  Jasutonce.— The  aheriff  has  power  in  executing 
ptoeesa,  and  by  a  mere  rerbal  oommand,  to  require  others  to  assist  him: 
BtHpMica  ▼.  Montgomery,  1  Teates,  419;  CommonweaUH  v.  Field,  13  Mass. 
921;  Martin  t.  State,  89  Ala.  115;  18  Am.  8t  Rep.  91;  MeMahan  t.  Qreen, 
S4  VL  69;  80  Am.  Dec.  665;  Fireatonn  ▼.  Rke,  71  Mich.  377;  15  Am.  St. 
Bep.  966.  Such  aummons  dothea  them  with  authority  to  render  him  aM 
aeeded  aaaisUnce:  Martin  ▼.  8taU,  89  Ala.  115;  18  Am.  St  Rep.  91;  and 
the  protection  afforded  by  a  precept  regularly  iasued  to  the  officer  extends 
to  all  who  aid  in  ite  executions  State  ▼.  Jamee^  80N.  G  870.  Police  officers 
called  upon  to  aaaiat  in  the  arreat  of  a  party  by  another  officer,  who  do  so 
■poB  the  information  and  under  the  honeat  belief  that  such  party  had  been 
tfftrtad  for  the  breach  of  an  ordinance  and  had  eaoaped,  will  not  be  held 


188  Robinson  «•  Statk.  [QeorgiA^ 

liabU  is  tffeip>w  for  falaa  ifli|irisoiiiiiait|  QnlaM  Mioh  roarrMt  ii  pronptod 
fagr  a  tpirit  to  gratify  a  peracnal  reTtnge^  ete.:  Dikkar  t«  Raap^  73  111.  28IL 

la  Bider  ▼.  Morrison,  10  Wend.  128,  25  Am.  Dao.  548,  the  hanh  and 
severe  rule  is  aniiottBeed  that  when  aa  offioer  is  ezeoating  process,  sad  a 
Uystandsr  is  eommaitdod  to  assist,  the  latter  mast  obej  or  subject  himself 
to  fine  and  imprisonment  for  his  refaaal  or  neglect;  that,  if  he  does  obey 
aod  the  offioer  hss  aathority  to  do  the  act,  the  bystander  is  justified  i^  the 
aid  rendered;  and  tha*-,  if  the  officer  has  no  authority  to  do  tho  act^  the 
bystander  is  not  bound  to  obey,  and  beeomes  a  trespasser  if  he  yields  obedi- 
ence. Henoe,  if,  on  an  execution  against  one  person,  property  is  attempted 
to  be  taken  from  the  possession  of  another  person,  who  resists  the  officer, 
and  a  bystander  commanded  to  sssist  forcibly  lays  hands  upon  the  latter, 
to  oTsrcone  his  resistance,  and  it  tarns  oat  that  the  property  in  that  of  the 
latter,  and  not  of  the  former,  the  bystander  is  liable  for  an  assanlt  and 
battery.  It  is  evident  that  such  law  as  this  would  place  the  bystander  m 
a  very  delicftte,  dangerous,  and  nnreasonable  position,  for  he  must  obey  at 
his  peril,  unless  he  knows  that  the  offioer  acts  without  aathority.  We 
apprehend  that  the  true  rule  in  civil  as  well  as  in  eriminal  cases  does  not 
require  the  bystander,  under  such  circumstances,  to  inform  himself  as  to 
the  officer's  authority.  In  the  language  of  Morse,  J.,  in  ^reaioM  t.  Bke^ 
71  Mich.  377,  15  Am.  St.  Rep.  266:  *'  We  do  not  think  that  a  man  called 
upon  by  the  sheriff  is  required,  at  his  peril,  to  ascertain  whether  the  sheriff 
has  a  proper  warranty  or  whether  the  offense  charged  against  the  person  to 
be  arrested  is  a  felony,  or  that  he  may  refuse  to  act  until  he  is  satisfied  that 
the  sheriff  is  acting  legally,  or  within  the  scope  of  his  office,  in  a  criminal 
case.  If  he  were  allowed  to  do  this,  the  object  of  the  law  would  be  de- 
feated, and  the  statute  rendered  nugatory  in  many  oases.  There  is  often 
no  time  for  inquiry,  as  action  must  be  immediate.  The  necessity  of  the  esse 
will  not  permit  tho  person  thus  summoned  to  stop  to  examine  papers^  or 
take  oonnsel  as  to  the  legality  of  the  process  in  the  officer's  hands,  or  to 
inquire  whether  any  process  is  necessary  in  the  particular  case  whore  his 
aid  is  required."  These  reasons  may  apply  with  equal  force  to  civil  oases, 
and  we  conceive  the  law  to  be  that  every  oitiaen  is  bound  to  assist  a  known 
officer  in  making  an  arrest  when  called  npon  to  do  so,  and  is  not  boand  to 
inquire  into  the  regularity  or  legality  of  the  prooess  in  the  hands  of  the 
officer;  and  that  he  is  protected  by  the  call  from  being  sued  for  rendering 
the  requisite  assistance.  The  officer  may  not  be  acting  legally,  and,  there- 
fore, be  a  trespasser;  *'bat  the  person  assisting  him,"  says  the  samo  jns* 
tioe  above  quoted,  "  at  his  request  or  oommaad,*and  who  relies  upon  his 
official  character  and  call,  is  protected  by  the  law,  and  must  necessarily  be^ 
against  suit  for  trespass  and  falae  imprisonment,  if  in  his  acts  he  confines 
faimaelf  to  the  order  and  direction  of  the  sheriff":  Firestone  v.  iStos,  71 
Mich.  377;  15  Am.  St.  Rep.  266;  McMahan  v.  Qrun,  34  Vt.  69;  80  Am, 
Dt'c.  665;  Reed  v.  Rice,  2  J.  J.  Marsh.  44;  19  Am.  Dec  122. 

The  assistant  must,  of  course,  act  in  good  faith;  otherwise  he  would  have 
to  show  a  valid  process:  Reed  v.  Riee,  2  J.  J.  Marsh.  44;  19  Am.  Deo.  122. 
Where  the  party  making  the  arrest  is  not  a  known  public  officer,  bnt 
only  assumes  to  be  authorized  to  act  in  the  particular  case  by  specisl 
appointment,  a  different  rule  applies.  In  such  a  case  persons  aiding  the 
•uppoiod  officer  are  bound  to  know  whether  he  is  authorised  to  make  the 
arrest  or  not.  If  the  party  making  tho  arrest  is  a  trespasser  for  want  of 
proper  authority,  those  aiding  him  are  also  trespassers:  Dietrick$  ▼•  Schaw^ 
43  Ind.  175;  Hooter  v.  Smiih,  19  Vt.  151;  47  Am.  Dec.  679. 
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^f  Ofetr^Atih^  Through  TTkhd  FemtL—'To  Jttittff  ft  piii>l» 
ia  aasaating  »a  officer  ia  th«  ezecatioa  of  pcootn  tlM  ofilMr  aurt 
ia  aona  aaoaa  be  preeeni  oommaading  him.    The  law  fizea  no  pteeiae  limili 
aa  to  ikk»  diataaoe  which  the  two  may  be  apart,  aod  oooatmctive  praaenee 
may  be  aafficieat.     If»  therefore,  a  sheriff  ia  eadeaToriag  to  make  aa  arraal^ 
or  preaerre  the  peace,  aad  calla  ia  others  to  help  him,  he  i%  thoagh  aheaat 
froia  the  particalar  place  oocapted  by  them,  to  be  deemed  conatmotively 
preeeat,  if  hia  absence  ia  ia  fartheranoe  of  the  common  deatga;  Sea  mono 
gr^hic  note  to  Hawkhu  t.  CammonweaUht  61  Am.  Doo»  156^  where  the 
whole  aobiect  of  arreat  ia  f  ally  disooased;  People  ▼.  iToor^  2  Dong.  (Mich.^ 
1.     *«The   aherifiE;'*  said  Kent.  O.  J.,  ia  Coylea  t.  ffurim,  10  JohaaSfi^ 
88^  "ia  quodam  modo  present  by  hia  anthority  if  he  be  actaally  engaged 
in  eflbrta  to  arrest,  daoa  /ervet  opue,  aad  has  commanded  and  is  eoi^ 
tinaing  to  eommaad  aad  prooare  asaistanoe,    Whea  he  is  calling  oa  the 
power  of  the  ooaaty,  or  a  reqaisite  portion  of  ik»  to  enable  him  to  orer* 
come  resistance,  it  woold  be  impossible  that  he  shonld  be  actually  preasal 
ia  e^in'y  place  where  power  might  be  wanting.    The  law  ia  not  so  unreason 
able  as  to  require  the  officer  to  be  an  eye  or  ear  witness  of  what  passes^  and 
to  reader  all  hia  anthority  anil  and  void,  except  when  he  ia  so  presents 
He  conld  not,  npon  that  conatrnotion,  nse  the  power  of  the  eoanty  with 
effectp  and  it  woald  be  attended  with  great  incoavenience  and  danger  to 
the  admintstration  of  justice.     The  question  in  these  cases  does  not  turn 
apon  the  fact  of  distance,  so  long  aa  the  sheriff  is  within  his  county,  and  is 
homa  Jide  and  strictly  engaged  in  the  business  of  the  arrest.     In  the  ezeou« 
tion  of  eml  process,  where  there  was  no  resistance,  it  waa  held  by  Lord 
Manafield,  in  Blotch  v.  Archer,  Cowp.  63,  that  the  officer  must  be  the 
aathoritj  to  arrest,  but  he  need  not  be  the  hand,  nor  present,  nor  in  sight} 
nor  18  any  eraet  distance  prescribed.     It  ia  a  question  of  fact  for  a  jury 
'whether  the  officer  was  on  that  busiuess,  and  so  quodam  modo  present.     The 
necessity  of  the  doctrine  of  constructiTe  presence  applies  with  much  more 
force,  and  ought  to  be  received  with  much  more  liberality  when  the  officer 
is  eerring  criminal  process,  and  meets  with  resistance.    There  are  many 
instances  in  the  books  of  persons  convicted  of  felonies  committed  by  them, 
aa  aiders  and  abettors,  though  far  beyond  the  power  of  seeing  or  hearing 
the  actual  perpetration  of  the  act.     The  cases  proceed  npon  the  principle 
of  mutual  concert,  aid,  and  protection  in  the  execution  of  one  common 
design,  and  the  doctrine  equally  applies  to  this  case  where  the  sheriff  calls 
ia  aid  to  execute  process.     He  is  present^  in  judgment  of  law,  by  his  an- 
thority, and  every  person  who  aid)  him,  in  pursuance  of  his  summons,  acts 
ander  the  same  protection,  and  the  same  responsibility,  as  if  the  sheriff 
ttood  m  hia  view":  To  the  same  effect,  see  Commonwealth  v.  Field,  13  Mass. 
SSI,    la  this  ca^  a  sheriff  attempted  to  arrest  some  rioters  assembled  at 
a  eertoin  hoaseu     Hie  absence  was  to  procure  more  assistance.     During  his 
ateoee  a  oaArrel   ensued  among  the  guards,  and    the  rioters  escaped. 
FUi  tiffwsLB  not  a  ffoard,  but  quarreled  with  one  of  them.     The  sheriff  had 
aded  amtMUacB  of  the  plaintifl^  thono;h  not  in  a  very  clear  and  direct 
^JttntZ  the  arrests     After  the  escape  the  sheriff  arrested  the 
muner,  m  '"f*     *    ^  ^id  him  In  apprehending  the  rioters,  and  with  hav. 
pkia^for  'f*^'  J^  making  their  escape.    Plaintiff  was  bound  over  to  an- 
ingtfsisf^  them  ^^^   ^^^d  the  sheriff  for  assault  and  battery,  and  false 
pfee  tb0  ebnig^       m^oovored  a  Judgment.    The  supreme  court,  however, 
tjprtlOOmeD^   •'^   ,  ijpoa  the  ground  that  the  case,  especially  as  to  con- 
\^  ft  jitf^  ^^   j^^^  not  beeo  properly  submitted  to  the  jury,  the  trial 
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•oorl  holding  flwl  At  tthmnfl  ecmld  not  delegaU  to  tiio  poraoo*  loft  •!  tho 
plointifrs  hoQM  iho  powar  of  arrMting,  during  bit  obMooi^  tlio  mon  ogainil 
whom  tho  wamnt  hod  boen  iitned)  and  that  if  it  bad  boon  pcoporly  pra- 
■ontad,  tbo  aupromo  oonrt  oonld  not  aay  that  tho  jary  wonld  not  bavo  ao- 
qnittod  tho  dofondant^  on  tho  groaad  that  tho  pUiutiflF  had,  oontrary  to  hit 
doty,  aidod  or  ooantonaiicod  tlio  oscapo  of  tho  rioton  daring  tho  abionoe  of 
the  ahoriit  Thoro  it  a  diiforenoa  betweon  the  offioor't  oalling  in  ataittonoe 
and  attompting  to  aet  through  tho  agonoy  of  a  third  poraon.  Honoe,  if  a 
oonttable^  having  a  warrant  of  arrott,  gives  it  to  hit  ton,  who  ozeoatat  it 
while  hit  faither  it  in  tight  a  quarter  of  a  mile  oS,  the  arreat  it  iUogal:  Rex 
T.  Patiener,  7  Car.  k  P.  775. 

Bewards.—Tht  policy  of  tho  Uw  forbidt  a  pnblio  offioer,  or  thooo  otlled 
to  aid  him  in  tbo  diteharge  of  a  pablio  duty,  reoeiving  for  bio  or  thoir  tar- 
▼iuet  any  reward  or  oompentation  beyond  that  allowed  by  law.  Henoe,  par- 
aont  aoting  at  a  po9§e  ^omUatm,  and  at  tpeotal  deputy  therifi,  and  under 
the  direotion  and  immediate  oontrol  of  tho  theriff  of  a  oounty,  and  who^ 
while  aoting  in  the  ditohargo  of  their  duty,  arrott  peraont  for  wboao  arrett 
and  oonviction  a  reward  hat  boen  offered,  are  not  entitled  to  tnoh  reward, 
bocante  in  making  tnoh  arrett  they  are  timply  doing  thoir  duty:  8L  Lmu$ 
Hc.B9.(h.w.  Ori^fUm^  51  Ark.  504j  U  Am.  8k  Rop.  Mb 
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AuBi— iNSTRUOTioir. — The  proof  of  an  alibi  in  a  criniiual  cato  b  anflioient 
when  it  tatittiea  the  jury,  with  reaaooablo  oertainty,  that  tho  accnted 
waa  not  pretent  whoa  the  orime  wat  oommitted.  Honoe,  it  it  error 
juttifying  the  granting  of  a  new  trial  to  oharge:  "The  priaoner  in  thit 
oate  hat  attempted  to  tet  up  an  alibi.  The  court  charges  you  that  when 
the  defendant  attempts  to  tet  up  an  alibi,  that  the  burden  of  proof  it 
upon  him  to  tatisfy  you  beyond  a  reatonable  doubt  that  tho  alibi  it 
true." 

Assault  to  Raps  —  Evidbmcb^Instruction. — While  merely  entering  a 
room  in  which  there  it  a  female,  for  the  pnrpoee  of  oommitting  a  rape 
upon  her,  may  be  insufficient,  without  more,  to  authorize  a  oooTiction 
for  assault  with  intent  to  commit  rape,  yet  it  is  not  error  to  instruct 
tho  jury  that  thit  would  authorise  them  to  find  the  defendant  guilty  if 
the  evidence  thowt  beyond  doubt  that  it  wat  his  intention  to  ravish  her, 
and  that  an  actual  attault  wat  made  upon  her  person  in  furtherance  of 
such  purpose,  and  the  jury  mutt  necetsarily  understood  from  the  whole 
oharge  that  proof  of  an  assault  is  essential  to  a  oonviction. 

Assault  to  Rape— Instruction. — It  it  not  error,  upon  the  trial  of  an  in> 
dictment  for  assaalt  with  intent  to  commit  rape,  to  charge  as  follows: 
*' Because  the  prosecutor,  the  husband  of  the  lady,  did  not  kill  the  da- 
fondant  on  the  next  morning  when  he  first  taw  him,  it  not  to  be  con* 
sidered  as  discrediting  his  testimony;  bocausjo  the  law  giTcs  no  citisen 
the  right  to  toke  the  law  in  his  hands;  and  tho  prosecutor  it  rather  to 
be  commended  for  observing  tho  law,  than  criticited  for  not  taking  it 
into  his  own  hands." 
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dictoMBt  for  asBvall  with  intoal  to  •ommit  imp%  to  rvfn*  to  flv«  to 

dbaigs  to  tb»  P&ry  a  lengthy  Mid  ArgnoMiitatiTa  rtqiiMl^  Miamtof  «f 

vinoQji  faeto  mnd  oireliinitanoM  faTonJiU  toilM  tiiaafj  of  too  loBOitiiM 

^ttooMooood. 

AniAir— PKACriOB. — ^Upon  lOToniiig  Jodgmant  it  ii  oaBooetnry  far  too 

■fpdUto  ooart  to  rnlo  opoQ  qaaotioao  maad  opoo  tlio  nottoo  for  % 

trial,  and  whieh  will  pxoUably  not  ariaa  agnta  at  too  nozt  haaring 


iRDicTMKaiT  for  agsault  with  intent  to  commit  rapt.  Do- 
Indant  was  in  the  employment  of  the  proeecotor  as  a  aerrant 
at  his  store.  The  defendant  entered  the  bedroom  of  the 
husband  and  wife  at  half  past  2  o^clock  at  nighti  while  they 
were  asleep,  she  being  on  the  bed,  and  her  husband  being  on 
a  oot  next  to  the  bed.  The  wife  was  awakened  bj  the  tooch 
of  defendant's  hand,  he  being  on  the  bed,  on  his  knees,  lean* 
ing  on  his  left  hand,  with  his  other  hand  on  the  private  part 
of  her  person,  and  leaning  toward  her.  The  ooTering  had 
been  thrown  off  her,  and  her  night-gown  was  pulled  up  to  her 
waist.  She  called  her  husband  who  answered,  and  defendant 
leaped  from  the  window  and  ran  off.  Half  a  dosen  witnesses, 
most  of  them  relatives  of  the  defendant,  gave  testimony  tend- 
ing to  show  that  he  came  home  at  11  o'clock  on  the  night  in 
question,  and  was  there  the  remainder  of  the  night.  Among 
the  instructions  given  were  those  indicated  in  the  first,  second, 
and  third  sections  of  syllabus  above.  A  lengthy  and  argu- 
mentative request  to  charge  the  jury,  summing  up  various 
beto  and  circumstances  favorable  to  the  theory  of  defendant's 
innocence^  was  refused. 

Ingram  A  McLester^  LUUe^  Wtrnhish  A  Worritt^  and  Tigner^ 
Jt  Chapman^  for  the  plaintiff  in  error. 

8.  P.  OUbertj  ioUeUar  general^  for  the  defendant  in  error. 

>^*  Lumpkin,  J.  1.  The  charge  set  out  in  the  first  head« 
note,  of  which  complaint  was  made  in  the  motion  for  a  new 
trial,  was  undoubtedly  erroneous  for  two  reasons:  1.  The 
court  ought  not  to  have  said  that  the  accused  had  attempted 
to  set  up  an  alibi.  The  use  of  the  word  ^  attempted  '^  at 
least  had  a  tendency  to  convey  to  the  minds  of  the  jury  an 
intimation  that  the  effort  of  the  accused  to  prove  an  alibi 
amounted  to  nothing  more  than  an  attempt  2.  The  error 
already  noticed  was  intensified  when  the  court  went  on  to 
instruct  the  jury  that  the  burden  of  proof  was  upon  the  ao- 
CQsed  to  satisfy  them  beyond  a  reasonable  doubt  that  tbo 
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mliM  WM  trne.  Wo  do  not  traderstand  this  to  be  the  law. 
To  make  aa  alibi  available  as  a  defense,  it  miiBt  be  proved, 
of  courae,  but  if  the  proof  oflfered  for  this  purpose  is  suiflicient 
to  satisfy  the  jury  with  reasonable  certainty  that  the  aooused 
was  not  present  when  tfao  crime  was  committedi  no  mors 
should  be  required. 

In  Harrison  v.  State,  83  Oa.  180,  we  find  in  the  third  head- 
note,  which  was  made  by  Chief  Justice  Bleckley,  ^'^  the 
foUowing  condensed  and  apt  statement  of  the  law  applicable: 
^*  Touching  alibi,  the  rule  in  (Georgia  as  established  by  au- 
thority consists  of  two  branches.  The  first  is,  that^  to  over- 
come proof  of  guilt  strong  enough  to  exclude  all  reasonable 
doubt,  the  onu$  is  on  the  accused  to  verify  his  alleged  alibi 
not  beyond  a  reasonable  doubt,  but  to  the  reasonable  satis- 
faction of  the  jury.  The  second  is  that,  nevertheless,  any 
evidence  whatever  of  alibi  is  to  be  considered  on  the  general 
case  with  the  rest  of  the  testimony,  and,  if  a  reasonable  doubt 
of  guilt  be  raised  by  the  evidence  as  a  whole,  the  doubt  must 
be  given  in  favur  of  innocence":  Note,  also,  the  remarks  of 
the  chief  justice  and  the  cases  cited  on  page  184, 

In  Wuibrook  v.  State,  91  Ga.  11,  it  wa6  held  that  whan  the 
accused  set  up  an  alibi  as  a  defense,  the  burden  of  proving  it 
was  upon  him,  but  there  is  no  intimation  in  the  ruling  mads 
in  that  case  that  he  must  prove  it  beyond  a  reasonable 
doubt 

It  is  true  that  in  the  present  oase  our  learned  brother  of 
the  circuit  bench  undertook  to  give  in  charge  to  the  jury  the 
second  rule  stated  in  the  above-quoted  extract  from  the  case 
of  Harrison  v.  State,  83  Ga.  130.  His  language  was:  **Take 
the  testimony,  gentlemen,  that  the  defendant  has  offered  in 
support  of  his  alibi,  and  see  whether  or  not  he  has  satisfied  you 
that  he  could  not  have  been  there  at  the  time  and  place  that  the 
crime  was  committed,  if  a  crime  has  been  committed.  If  you 
should  find  that  to  be  a  fact,  you  would  go  no  further,  but  you 
would  return  a  verdict  for  the  defendant  But,  if  you  should 
not  believe  that  the  alibi  has  been  clearly  established,  you  can 
take  the  testimony  that  was  given  in  support  of  the  alibi,  and 
consider  it  along  with  the  other  testimony  in  arriving  at  the 
truth  in  the  case.  You  can  consider  it  together  with  all  the 
other  teelimony  in  the  case,  to  see  whether  or  not  the  testi- 
mony in  support  of  the  alibi,  together  with  the  testimony 
given  on  the  other  branch  of  ^*^  the  case  would  leave  a  rea* 
sonable  doubt  in  your  minds."    It  will  be  readily  perodved 
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IkA  thft  m\Ky«n  charge,  fairly  censtnied,  still  left  ihe  jcny 
ante  the  i40DpgeBQioa  thmt^  in  order  to  make  tbe  ^krfenee  of 
ilibi  ttvaihJble  ms  sach,  it  would  be  -nocesBary  thai  it  sboQld 
be  eleazVy  oBtablnhed.     Taken  in  connection  with  tlie  pre* 
TOQS  inatmetaofa  that  it  was  incumbent  oh  tbe  accused  to 
pmve  Ykoyond  a  Teaaonable  doubt  the  truth  of  the  alibi,  the 
yrtj  muat  faaTe  underBtood  that,  by  the  words  **  clearly  estab- 
fished,"  the  judge  was  simply  repeating  in  a  different  form 
what  be  had  already  said  upon  this  subject.    We  therefore 
do  not  think  the  error  fimt  committed  was  cured,  and,  in  our 
Judgment,  the  ends  of  justice  require  that  the  case  should  be 
tried  again.     We  grant  a  new  trial  the  more  readil  j,  because 
there  is  room  for  grave  doubt  as  to  whether  the  person  who, 
according  to  the  state's  testimony,  entered  the  room  of  Mn. 
Albri^t  was  really  the  aocused,  and  another  and  fuller  in- 
vestigation may  throw  more  light  upon  this  question. 

2.  The  evidenoe  for  the  state,  if  true,  showed  beyond  all 
question  that  an  assault  was  committed  on  the  person  of 
Mrs.  Allnrigiit  by  some  one  who  entered  her  room,  and  that 
tbe  intent  of  tbe  person  making  the  assault  was  to  commit 
tbe  erime  of  rape.  Tbe  court,  in  several  different  portions 
of  the  charge,  instructed  the  jury,  in  substance,  that  if  the 
aecnaed  entered  the  room  for  the  purpose  of  having  carnal 
knowledge  of  the  female  therein,  forcibly  and  against  her  will, 
they  would  be  authorized  to  find  him  guiUy.  It  may  be  that 
merely  entering  a  room  in  which  there  is  a  female,  for  the 
purpose  of  committing  a  rape  upon  her,  would  be  insufficient, 
without  more,  to  authorize  a  conviction  for  an  assault  with 
intent  to  rape;  but  the  charge  just  mentioned,  construed  in 
connection  with  tbe  evidence,  was  not,  in  this  particular 
case,  erroneous,  because  if  the  accused  was  the  person  who 
entered  Mrs.  Albright's  room,  the  ^**  jury  were  authorized 
to  find  him  guilty  of  this  crime,  it  being  absolutely  certain, 
not  only  that  it  was  his  purpose  to  ravish  her,  but  also  that 
&n  actual  assault  was  made  upon  her  person  in  furtherance 
of  thie  purpose. 

8.  We  presume,  though  the  record  does  not  distinctly  so 
disclose,  that  the  charge  set  out  in  the  third  headnote  was 
invoked  because  of  some  criticism  upon  tbe  husband  of  Mrs. 
Albright  for  not  killing  or  ofiering  violence  to  the  accused 
npoQ  meeting  him  on  the  morning  after  the  alleged  felonioua 
assault  upon  Mrs*  Albright.  In  the  absence  of  some  such 
feaaoo  tbe  court  would  have  had  no  occasion  to  use  the 
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Utiguage  oomplalned  of.  We  will  asBUine  that  %  proper  rea* 
■on  arose  for  giving  this  chargOi  and  we  oommend  both  its 
language  and  its  spirit.  If  persons  against  whom  oriminal 
wrongs  have  been  committed  would  desist  from  attempting 
to  redress  those  wrongs  by  taking  the  law  into  their  own 
handsy  and  would  appeal  to  the  courts  for  protection,  there 
would  be  less  of  lynch  law,  the  prevalence  of  which  through- 
out the  land  is  so  deplorable.  We  therefore,  in  the  most 
emphatic  terms,  uphold  and  sanction  the  charge  of  bis 
honor.  It  is  not  only  free  from  error,  but  in  every  sense 
admirable  and  proper. 

4.  Counsel  for  the  accused  presented  to  the  court  a  lengthy 
and  argumentative  request  to  charge  the  jury,  summing  up 
various  facts  and  circumstances  favorable  to  the  theory  of 
his  innocence.  The  substance  of  this  request  appears  in  the 
reporter's  statement.  There  was  no  error,  we  think,  in  refus* 
ing  to  give  it  in  charge  to  the  jury.  While  it  might  prop- 
erly form  a  portion  of  the  argument  of  counsel,  and  contains 
many  reasons  and  suggestions  which  might  have  weight  with 
the  jury,  it  would  be  going  outside  of  the  proper  limits  for  the 
judge  to  use  such  language  in  instructing  the  jury  upon  the 
law  of  the  case. 

5.  The  motion  for  a  new  trial  raised  other  questions  ^^ 
upon  which  we  have  made  no  ruling.  It  is  not  at  all  prob- 
able that  they  will  again  arise  at  the  next  hearing,  and  for 
this  reason  it  is  unnecessary  to  deal  with  them  now. 

Judgment  reversed.  ^^_^__ 

AuBi. — ^The  evidenoe  relied  on  to  ettabluh  proof  of  sa  alibi  mml  bo  nif* 
ficiently  clear  and  ooavincing  to  latisfy  the  Jury  that  the  preponderanee  of 
evidouoe  is  in  favor  of  the  alibi,  bnt  it  need  not  bo  snfficient  to  remoTO  all 
reasonable  donbt  thereof:  See  noto  to  OarUom  v.  Peopkp  41  Am.  St.  Rep. 
856. 

Assault  to  RArB.-»The  orime  of  awanlt  with  intent  to  eommit  rape  ia 
oouiplete  when  the  intent,  with  the  preeeat  meaoa  of  oarrying  it  into  offiBot^ 
•xisti,  and  preparation  therefor  has  been  made:  StaU  t.  Sknifer,  104  Mo* 
441}  24  Am.  St  Rep.  S44,  and  note;  8iaU  t.  Lmng^  21  Hon  209;  87  Am. 
St.  Rep.  605.  Bvidenoe  that  the  defendant  entered  the  room  of  %  yonng 
Uuly  while  she  was  asleep,  by  means  of  raising  a  window,  and  went  to  tho 
bed,  and  grasped  her  by  the  leg,  bnt  hastily  retreated,  witbont  ray  «zplaa« 
ation  of  hU  oondnet^  when  she  aoroamod,  was  hold  anfficient  to  bo  anb- 
mitted  to  tho  Jury,  upon  an  indiotment  for  an  attempt  to  oommit  rape^  is 
StaU  T.  Botm.  18  Irad.  244;  67  Am.  Doo.  666|  note  to  /onct  v.  Stak,  24  Am. 
St.  Rep.  862. 


Atlikta.   and    Charlottb    Aib-Lihb   Railway 

Company  v.  Gbavitt. 

[98  Obom'XA,  80OL] 

Wiranm  Ain>  Syiduob — ^Pboductioit  ov  Wmui  WiricBaa  n  nr  A«* 

OTBm  Stats. — Thai  a  witoess  it  bejood  the  jarisdiotion  of  fch«  Blato  it 

goottnlly  a  raffielent  caaae  for  not  prodootng  him.    Heno«^  thoro  Is  no 

error  in  admitting  his  evidence  given  upon  a  former  trial  of  the  same 

sue  when  it  appears  that»  after  snoh  trial,  h«  went  te  another  stats. 

The  question  as  to  whether  he  is  "inaooessibls^'*  within  the  meaning  of 

the  statnte^  ia,  nnder  all  the  eircamstances  of  the  oass,  a  question  for 

dsiermination  by  the  trial  eonrt  in  the  ezereise  of  a  sonnd  disoretion. 

Paeut  axd  Childl — ^MoTHSR    n  Dbpbndbnt  vroB   Sob,  Whbb.— A 

mother  is  dependent  npon  her  eleven  year  old  boy,  and  he  eontribntes 

sabstaatially   to  her  support^  where  it  appears  that  the  family  are 

laboring  people,  mntnally  dependent  one  npon  the  other,  for  a  sap« 

port;  that  the  boy  resides  with  his  parents;  that  he  works  with  his 

father  npon  a  farm;  that  his  labor  is  worth  six  dollars  per  month;  that 

he  renders  services  to  his  mother  about  the  house  in  the  performance 

of  her  household  duties;  and  that  the  benefit  of  his  labor  and  servioss 

thus  rsaliaed  by  the  parents  goes  toward  the  support  of  themselves  and 

their  family. 

Faxbrtb'  Riqkt  Of  Action  AoAnm  Railway  Coxpabt  iob  Dbath  of 

MiBOB  Child  Oocasionbd  bt  Nboliobiiob  of  rra  CasroDiASi— Imfot« 

ABLB  Kbguobmcb. — By  express  statute  in  Georgia  the  father  is  vested 

with  the  custody  of  his  minor  child,  and  its  mother  is  not  accountable 

lor  the  oondnct  of  its  custodian  chosen  by  the  father.    It  is  the  father's 

duty  to  guard  and  shield  his  child  from  injury,  and,  if  suit  is  brought  by 

ifci  parent  or  custodian  for  an  injury  to  it,  negligence  of  the  platntill 

may  defeat  a  recovery.    Hence,  if  the  father  puts  his  minor  child  of  ten« 

der  years  in  another's  custody,  the  latter  is  the  representative  and 

■gent  of  the  father;  and  if,  by  gross  negligenoe  of  the  custodian  in 

taking  it  upon  a  high  and  dangeroas  trestle,  it  is  run  over  by  a  paasen* 

ger  train  and  killed,  such  negligence  is  imputable  to  the  father,  who  can- 

Bot^  therefore,  recover  for  the  death.    Such  custodian  is  not,  however,  the 

representative  or  agent  of  the  mother,  who  is  specially  authorized  by 

statute^  ia  such  a  case,  to  sue  for  damages  for  her  son's  death;  and  she 

is  not^  in  such  a  snit^  chargeable  with  the  negligence  of  the  father 

merely  because  of  the  conjugal  relation  existing  between  them.     His 

Mgligonoe  it  not  imputable  to  her,  except  where  she  has  expressly  coa> 

•titnted  him  her  agent  for  the  purpose  in  hand, 

RaILBOAD  GOKPA2IIB8— FaILDBB  TO  SlOKAL,  BTC.,  ElSXWHBBB  THAB  AT  A 

Public  Cbossixo  is  not  Nxoliqbnob. — ^The  statutory  requirements  as 
to  giving  signals  and  checking  the  speed  of  railroad  trains  do  not  r%* 
qaire  this  to  be  done  npon  the  track  elsewhere  than  at  a  public  crots* 
lag.  Hence,  the  omission  of  the  engineer  to  do  thii,  where  a  stranger 
b  walking  on  a  trestle  on  a  railroad  track,  though  it  is  between  a  blow- 
pest  and  a  public  oroasiug,  ie  not  negligenoe  if  the  presence  of  the 
■tnuiger  is  unknown  to  the  engineer. 
Railboad  Compakibs  —  Duty  and  LtABiLrrr  as  to  Stbabobb  vtov 
Tbacx  kot  at  a  Public  CRoasuio.  —After  the  presence  of  a  straogiC 
Ah.  8fL  Rbp.  Vou  XUV.— 10 


146  Atlanta  xtc«  Rt.  Ca  «•  Grayitt.       [Qeorgia, 

upon  a  railiray  track  at  a  place  other  than  a  public  eroeaing  becomes 
known  to  the  engineer,  a  failure  on  the  latter'a  part  to  obaenre  all  or^ 
dinary  and  reasonable  care  and  diligence  to  avoid  injury,  will  render 
the  company  liable  if  injury  results,  unless  it  oonld  have  been  avoided 
by  the  use  of  ordinary  care  on  the  part  of  the  person  hurt  or  killeiL 

Railroad  Companies — Etidbncb — ^Liabilftt  vob  Causing  Death  Where 
HO  NBGLrGBNCB  18  IMPUTABLE,— The  failure  of  the  servants  of  a  rail- 
road company  to  comply  with  the  statutory  requirements  as  to  signal^ 
speed,  etc.,  in  approaching  public  crossings  is,  when  a  part  of  the  res 
gesUB,  admissible  in  evidence  in  a  railway  accident  case  to  show  neg- 
ligence arising  from  a  breach  of  duty,  due  at  the  time  and  place  of  the 
calamity,  by  the  company,  to  the  person  injured  or  killed;  but  if  the 
evidence  as  a  whole  shows  that  such  person  was  injured  or  killed  upon 
the  track  elsewhere  than  at  a  public  crossing,  and  that  there  was  no 
negligence  imputable  to  the  company  other  than  the  failure  of  its  serv- 
ants to  give  signals  or  to  check  the  speed  of  the  train  at  a  place  other 
than  a  public  crossing,  the  company  is  not  liable. 

Railroau  Companies— Evidence  as  to  Checking  Speed  ot  Tbaxk.— The 
mere  opinion  of  a  locomotive  engineer  that  a  heavy  passenger  train, 
made  up  of  a  locomotive  and  six  cars,  and  rnnning  on  a  down  grade  at 
the  rate  of  forty-five  miles  an  hour,  could  be  stopped  within  a  distance 
of  one  hundred  yards,  is  not  sufficient  to  overcome  the  positive  and 
uncontradicted  evidence  of  the  engineer  and  fireman  upon  the  identical 
train  that  every  thing  was  done  which  possibly  could  bo  done  to  stop 
it,  and  that  notwithstanding  such  efforts  it  was  not  stopped  within  a 
distance  of  over  four  hundred  yards,  especially  where  such  evidence 
was  strongly  corroborated  by  that  of  experts  in  such  matters. 

HmoR  Child's  Right  ot  Action  ids  Injurt  to  Itselv  Though  Its  Pab- 
BNT  OR  Custodian  was  Negligent.— Negligence  of  a  parent  or  custo- 
dian of  a  child  is  no  justification  fof  others  to  injure  it;  hence,  if  suit 
is  brought  by  or  in  behalf  of  an  infant  in  its  own  right  for  an  injury 
sustained  through  the  act  of  another,  contributory  negligenco  on  the 
part  of  its  parents,  or  others  standing  m  (oco  paretUU,  will  not  oporais 
as  a  bar  to  recovery,  or  present  any  defense  to  the  suit. 

Action  for  damages. 

Henry  JaeksoUy  George  D.  Thomae^  and  Samuel  O.  Dwnlap^ 
for  the  plaintiff  in  error. 

/.  B,  Estes,  H.  H.  Perry,  H,  H,  Dean,  and  M.  L.  Smithy  for 
the  defendant  in  error. 

■'^^  Lumpkin,  J.  The  facts  of  this  case,  so  far  as  material, 
will  he  stated  in  connection  with  the  legal  principles  dis- 
cussed. 

1.  One  ground  of  the  motion  for  a  new  trial  alleged  that 
the  court  erred  in  allowing  the  plaintiff  to  introduce,  oyer  ob- 
jection of  the  defendant,  the  evidence  of  one  Willinghamy 
contained  in  a  hrief  of  the  evidence  taken  at  a  former  trial  of 
this  same  case;  it  appearing  that  the  witness,  who  had  for- 
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flurlj  Tetdded  in  the  eonnty  where  the  trial  occurred,  had 
nmoved  to  Texas,  and  that  his  place  of  abode  in  that  state 
wu  well  known  to  the  officers  of  the  court,  and  also  in  the 
eommanity  in  which  he  had  resided  before  leaving  Oeorgia. 
**That  a  witness  is  hey  ond  the  jurisdiction  of  the  state  is  gen- 
erally a  sufficient  cauee  for   not  producing  him'*:  See  EagU 
i  Phents  Jf/g.  Co.  v.  Weleh^  61  Qa.  448,  citing  1  Oreenleaf  on 
Evidence,  sec  163.  and  note  on  page  235,  and  also  preTioos 
deciuons  of  this  court.      And  see  the  later  case  of  Ounn  ?• 
ITodet,  65  Qa.  537.     After  an  examination  of  the  authorities, 
and  after  some  reflection,  our  conclusion  is,  that  whether  or 
acta  witness  beyond  the  jarisdiction  of  this  state  is  **inac- 
cesrible,"  in  the  sense  in  which  that  word  is  used  in  section 
3782  of  the  code,  is  in  each  particular  case  a  question  for  de- 
termination by  the  trial  judge  in  the  exercise  of  a  sound 
discretion.    We  are  unadvised  as  to  whether  or  not  there  is 
any  statute  in  Texas  for  compelling  the  attendance  before 
commisuoners  of  a  witness  whose  testimony  by  interrogato- 
ries is  desired  in  the  courts  of  another  state.    In  the  absence 
of  a  law  of  this  kind  there  could  be  little  doubt  as  to  the 
inaccessibility  of  the  witness  Willingham;   and,  even  if  we 
knew  of  the  existence  of  such  a  law  in  Texas,  we  are  not 
prepared  to  say  we  would  hold  that  the  trial  judge  erred  in 
deciding  that  the  witness  was  inaccessible. 

8.  The  boy  killed  by  the  defendant  railway  company  *^ 
was  eleven  years  of  age.  The  second  headnote  states  sub- 
Btantially  the  nature  and  character  of  the  services  he  ren* 
dered  at  his  parents'  home.  There  was  evidence  that  his 
labor  was  worth  six  dollars  per  month  in  money.  In  order 
to  authorise  a  recovery  by  the  mother  for  the  homicide  of  this 
child  it  was  essential  for  her  to  make  it  appear  that  he  con- 
tributed to  her  support:  Clay  ▼.  Central  R.  R,  Co.^  84  Oa. 
845.  If  he  did  contribute  to  her  support,  and  she  was  sub- 
stantially dependent  upon  the  child  in  part  for  support,  the 
fiaet  that  she  was  also  dependent  upon  her  husband  and  her 
own  labor  would  not  defeat  her  right  to  recover:  Daniels  v. 
Savannah  etc.  Ry.  Co.^  86  Qa.  236.  In  the  present  case  we 
think  the  mother  was  dependent  opon  the  boy,  and  that  he 
eontributed  substantially  to  her  support.  This  conclusion 
is  sastained  by  the  decision  of  this  court,  made  after  full  and 
careful  deliberation  upon  the  question  now  under  consider- 
ation, in  Augusta  Ry.  Co.  ▼.  Olover,  92  Gkt.  132.  Bee  headnots 
6,  and  the  comments  thereon  by  Chief  Justice  Bleckley. 
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The  only  practical  difference  between  that  case  and  the  one 
at  bar  is,  that  there  the  son  was  between  fifteen  and  sixteen 
years  of  age,  while  in  the  present  case  the  boy  killed  was  be- 
tween eleven  and  twelve.  The  principle  applicable  is  the 
same  in  both  cases. 

8.  The  doctrine  of  imputable  negligence  is,  to  some  extent, 
involved  in  the  present  case.  Judicial  opinion  has  not,  in 
the  past,  been  harmonious  as  to  the  extent  or  the  application 
of  this  doctrine.  The  various  questions  which  have  arisen 
when  it  has  been  invoked  have  led  to  many  perplexing  doubts, 
and  much  conflict  and  confusion  in  the  earlier  decisions.  We 
have,  therefore,  thought  it  not  unprofitable  to  enter  into  a 
somewhat  extended  consideration  of  the  doctrine,  so  far  as  it 
has  any  bearing  on  the  facts  now  before  us;  for  though  this 
discussion  may  not  be  absolutely  essential  to  a  correct  '^' 
and  intelligible  disposition  df  the  present  case,  we  are  willing 
to  undergo  the  considerable  amount  of  labor  required,  in  the 
hope  that  it  may  prove  useful  to  this  court,  as  well  as  to  the 
judges  of  the  trial  courts,  in  determining  questions  which  are 
likely  to  arise  in  the  future  in  similar  cases.  The  plaintiff 
seeks  to  recover  for  the  homicide  of  a  minor  son,  eleven  years 
of  age.  As  any  negligence  of  the  child  himself,  or  any  neg- 
ligence legally  imputable  to  him,  which  would  have  defeated 
a  recovery  by  him  had  he  been  injured  instead  of  being 
killed,  and  had  brought  an  action  for  the  injuries,  would  now 
defeat  a  recovery  by  the  mother,  it  is  important  at  the  outset 
to  determine  how  the  child's  rights  in  such  an  action  would 
be  affected  by  his  own  negligence  or  that  of  another.  Under 
the  facts  of  this  case  it  is  hardly  necessary  to  go  into  the 
question  of  the  child's  own  negligence;  but  the  inquiry  does 
arise  whether  or  not  the  undoubted  negligence  of  the  person 
in  whose  charge  he  was  when  killed  could  or  could  not  have 
been  properly  urged  as  a  defense  to  an  action  brought  in  his 
behalf.  As  considerable  conflict  is  presented  by  the  numer- 
ous cases  in  which  this  inquiry  has  heretofore  arisen  we  shall 
attempt  to  review  the  leading  decisions  on  the  subject,  with 
a  view  to  ascertaining  what  the  true  law  is. 

The  rule  imputing  to  a  child  of  tender  years  the  negligence 
of  its  parent,  guardian,  or  custodian  was  introduced  into  the 
law  of  this  country  by  Hartfield  v.  Roper^  21  Wend.  615;  84 
Am.  Dec.  273.  The  reasoning  employed  in  support  of  this 
rule  is  thus  stated  by  Cowen,  J.,  who  delivered  the  opinion 
of  the  court  in  that  case:  '*An  infant  is  not  sui  juris.    He 


Feb.  1891]    ArtsAXTA.  kxc.  Rt.  Co.  «.  Giuyirr.  149 


belongs  to  another,  to  wliom  discretion  in  the  eare  of  his 
penonifl  ezclusiveljr  confided.  That  person  is  keeper  and 
agent  for  this  purpose;  stnd,  in  respect  to  third  persons,  his 
act  must  be  deemed  that  of  the  infant;  his  neglect,  the 
infant's  negleci.**  The  principle  thas  announced  has  since 
been  recognized,  and  ^'^^  \m  atill  adhered  to,  bj  the  courts  of 
the  state  of  New  YofIl:  Mnivgam  v.  Brooklyn  etc.  It.  R,  Co.^  88 
N.  Y.  455;  98  Am.  Dec.  66;  Ihl  v.  FoHyucond  Street  etc.  R.  R. 
Co., 47  N.  Y.  817;  7  Axn.  Rep.  450;  Coigove  ?.  Ogden,  49  N.  Y. 
255;  10  Am.  Rep.  861;  SiorrUon  ?.  Erie  Ry.  Co.,  66  N.  Y. 
102;  Thurher  ▼.  Harlem  etc.  R.  R.  Co.,  60  N.  Y.  833;  MeOarry 
t.  Loomis,  63  N.  Y.  104;  20  Am.  Rep.  610;  Hueruler  t. 
Central  etc.  R.  K.  Co.^  20  N.  Y.  Supp.  676. 

The  doctrine  laid   down  in  Hartfield  T.  Roper,  21  Wend. 
615, 34  Am.  Dec.  273,  hns  received  the  approval  of  a  number 
of  other  courts  of  equally  high  standing,  and  has  been  ac- 
cepted and  applied  in  Massachusetts,  California,  Minnesota, 
Indiana,  Maryland,  Maine,  Kansas,  and  Delaware:  Gibbone  v. 
Williams,  135  Mass.  333;  McQeary  v.  Eaetem  R.  R.  Co.,  135 
Mass.  363;  O'Connor  T.  Boston  etc.  R.  R.  Co.,  135  Mass.  852; 
Holly  T.  Boston  GoM  Light  Co.,  8  Oray,  123;  69  Am.  Dec.  233; 
Wright  t.  Maiden  etc.  R.  R.  Co.,  4  Allen,  283;  Callahan  t. 
Bean,  9  Allen,  401;  Lynch  y.  Smith,  104  Mass.  62;  6  Am. 
Rep.  188;  Karr  v.  Parke,  40  Cal.  188;  Schierhold  t.  North 
Bfach  etc.  R.  R.  Co.,  40  Cal.  447;  Aleeke  v.  SoxUhem  Pac.  R.  R. 
Co.,  52  Cal.  602;  56  Cal.  613;  38  Am.  Rep.  67;  City  of  St. 
Patd  ▼.  Kuby,  8  Minn.  166;  Fitzgerald  7.  St.  Paul  etc.  Ry.  Co., 
29  Minn.  336;  43  Am.  Rep.  212;  Pittsburgh  etc.  Ry.  Co.  v. 
Vining,  27  Tnd.  513;  92  Am.  Dec.  269;  Lafayette  etc.  R.  R. 
Co.  T.  Huffman,  28  Ind.  287;  92  Am.  Dec.  318;  Hathaway  v. 
To!edo  etc.  Ry.  Co.,  46  Ind.  25;  McMahon  v.  Northern  etc.  R.  R. 
Co.,  39  Md.  438;  Baltimore  etc.  Ry.  Co.  v.  McDonnell,  43  Md. 
534;  Leslie  T.  Lewiston,  62  Me.  468;  O'Brien  v.  McGUnchy,  68 
Me.  552;  Smith  t.  Atchison  etc.  R.  R.  Co.,  25  Kan.  738;  28 
Kan.  541;  Kyne  v   Wilmington  etc.  R.  R.  Co.,  8  Houst  185. 

Yet,  the  harshness  of  this  rule  seems  to  have  been  generally 
recognized;  and  even  in  those  juriBdictlons  where  it  is  still 
tenaciously  adhered  to  as  sound  in  principle,  the  modern 
tendency  has  been  to  modify  it,  and  '^^  to  limit  its  applica- 
tion, as  far  as  possible,  consistently  with  the  adjudged  cases. 
Accordingly,  it  has  been  held  that  the  doctrine  of  imputable 
negligence  has  no  application  in  a  case  where,  notwithstanding 
negligence  on  the  part  of  parents  in  permitting  their  child  to 
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be  exposed  to  peril,  the  child  itself  exercised  due  care: 
CBiien  v.  McGlinchy^  68  Me.  552;  Lynch  t.  Smithy  104  Mass. 
52;  6  Am.  Rep.  188.  Indeed,  this  modification  of  the  rule 
announced  in  Hartfield  v.  Roper^  21  Wend.  615,  84  Am.  Dec. 
273,  first  found  utterance  in  the  very  state  where  the  rule 
itself  was  given  birth:  Lannen  v.  Albany  Oas  Light  Co.^  46 
Barb.  264.  Hogeboom,  J.,  in  delivering  the  opinion  of  the 
court  in  that  case,  sajs,  on  page  270:  '*  But  I  know  of  no  just 
or  legal  principle  which,  when  the  infant  himself  is  free  from 
negligence,  imputes  to  him  the  negligence  of  the  parent,  wbea, 
if  he  were  an  adult,  be  would  escape  it.  This  would  be,  I 
think,  Wisiting  the  sins  of  the  fathers  upon  the  children'  to 
an  extent  not  contemplated  in  the  decalogue,  or  in  the  more 
imperfect  digests  of  human  law."  The  later  decisions  in  New 
York  state  have  strictly  conformed  to  this  view:  Ihl  v.  Forty' 
$econd  Street  etc.  R.  R.  Co.,  47  N.  Y.  317;  7  Am.  Rep.  450;  Mc- 
Garry  v.  Loomis,  63  N.  Y.  104;  20  Am.  Rep.  510;  Huerzeler 
V.  Centred  etc.  R.  R.  Co.,  20  N.  Y.  Supp.  676.  The  rule  has 
received  a  further  very  material  modification  by  the  courts 
refusing,  in  many  cases,  to  hold,  as  matter  of  law,  that 
parents  were  negligent  in  not  keeping  constant  and  unremit- 
ting watch  and  restraint  over  their  children,  this  question  of 
negligence  being  left  to  the  jury  for  determination.  Examine 
cases  cited  supra.  While  in  Maryland  it  is  held  that,  though 
a  parent  may  be  negligent  in  exposing  a  child  to  peril,  still, 
if  the  defendant  could  have  avoided  injury  to  it  by  the  ex- 
ercise of  ordinary  care,  the  child  may  nevertheless  recover 
damages:  McMahon  y.  Northern  etc.  R.  R.  Co.^  89  Md.  438; 
Baltimore  etc.  Ry.  Co.  v.  McDonnell^  43  Md.  534. 

*^*  Although,  as  has  been  seen,  the  rule  announced  in 
Hartfield  v.  Roper,  21  Wend.  615,  34  Am.  Dec.  273,  has  re- 
ceived a  very  considerable  following,  its  correctness  has  beea 
doubted  and  severely  criticised  in  many  other  jurisdictions. 
As  early  as  1850  the  reasoning  of  that  case  was  expressly 
repudiated  by  Redfield,  J.,  in  Robinson  v.  Cone,  22  Vt.  213, 
64  Am.  Dec.  67.  While  in  the  later  case  of  Whirley  v.  White^' 
man,  1  Head,  610,  McKinney,  J.,  in  speiiking  of  New  York's 
pioneer  case,  says:  ''This  decision  is  no  less  opposed  to  the 
current  of  authority  upon  the  point  than  to  every  principle 
of  reason  and  justice.  It  is,  literally,  to  visit  the  transgres- 
sion of  the  parent  upon  the  child."  No  less  severe  is  the 
criticism  of  Chief  Justice  Brickell,  of  Alabama,  who  says: 
**It  seems  repulsive  to  our  sense  of  justice  that,  because  the 
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parent  is  negligent  of  his  cliild,  others  may  with  imponitf 
beeqaally  negligent  of  its  helplessness,  and  equally  indiffer* 
enttoitfl  necessities":  Oaver^ttmeni  Street  R.  It,  Co.  t.  Hafdcn, 
53  Ala. 82.     Chief  Justice  Beasley,  in  Newman  v.  PhUlipeburg 
^R.KCo.^  52  N.  J.  Hi.  450,  disposes  of  the  question  thus 
tersely:  **The  con  version   of  the  infant,  who  is  entirely  free 
bm  faolt^  into  a  mrrongdoer  by  imputation,  is  a  logical  con* 
tri?ance  uncongenial  w^ith  the  spirit  of  jurisprudence/'  While 
ill  Bdiefantaine  etc.  S.  JB.  Oo.  v.  Snyder^  18  Ohio  8t  399,  98 
Am.  Dec  175,  Welcb,  J.,  aptly  remarks  that  to  impute  the 
negligence  of  the  parent   to  the  child  would  he  to  recognise 
ud  apply  '*  the  old  doctrine  of  the  father  eating  grapes  and 
the  child^s  teeth  being   set  on  edge."    Nor  has  the  ruling  in 
SaHfidd  Y.  fioper,  21  W^end.  615, 84  Am.  Dec.  273,  escaped  the 
severe  and  unreserved   disapprobation  of  the  leading  text- 
writers:  See  elaborate   discussion  and  criticism  in  Wharton 
on  Negligence,  2d  ed.,  sees.  313,  314;  Bishop  on  Noncontract 
Law,  sec.  581  et  aeq.;   Beach  on  Contributory  Negligence,  1st 
ed.,  see.  38  et  seq.,  2d  ed.,  sec.  116  et  seq.    Mr.  Beach,  aftef 
citing  cases  to  show   that  when  a  donkey  is  carelessly  run 
down  in  the  highway,  where  he  is  negligently  exposed  by  the 
owner,  the  defendant  '^^   is  held  liable;  or,  where  oysters  are 
negligently  placed  in  a  river-bed,  it  is  an  injury  redressibU 
^  law  for  a  vessel  negligently  to  disturb  them,  sarcastically 
i^da:  **  It  appears,  therefore,  that  the  child,  were  he  an  ass 
or  an  oyster,  would  secure  a  protection  which  is  denied  him 
fts  a  human  being  of  tender  years,  in  such  jurisdictions  as 
enforce  the  English  or  the  New  York  rule  in  this  respect^ 

It  may  be  here  incidentally  remarked  that,  since  the  over- 
ruling of  the  celebrated  Bnglish  case  of  Thorogood  y.  Bryat^ 
8  Com.  B.  115,  imputing  to  a  passenger  the  ngligence  of  the 
driver  of  a  public  conveyance,  the  position  of  the  English 
courts  opoQ  the  question  now  before  us  would  seem  to  be  left 
in  doubt:  The  Bemia,  12  Prob.  Div.  68;  affirmed  in  Ifias 
V.  Amulrong^  13  App.  Cas.  1.  There  may  be  later  adjudi* 
cations  touching  this  question  by  the  English  courts,  but  we 
have  not  deemed  it  essential  to  ascertain  definitely  as  to  this 
hy  an  absolutely  exhaustive  search,  nor  have  we  thought  it 
profitable  in  this  discussion  to  cite  any  of  their  previous  de- 
cisions.  As  a  matter  of  general  information,  however,  it  may 
be  stated  that  what  is  commonly  known  as  the  *' English 
mle"  was  first  expounded  in  Waite  t.  Northeaetem  Ry.  Co.f 
£L  B.  &  E.  719.     In  that  case  it  appeared  that  the  plaintiff. 
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an  infant  about  five  years  of  age,  was  in  charge  of  ita  grand* 
mother,  who  procured  tickets  for  bolh  at  a  railway  station, 
with  the  intention  of  taking  the  train  at  that  place.  In  cross- 
ing a  track  to  reach  a  platform  they  were  ran  down  by  a 
train,  under  circumstances  of  concurrent  negligence  on  the 
part  of  the  grandmother  and  of  the  servants  of  the  company. 
It  was  held  that  the  action  could  not  be  maintained,  be- 
cause of  the  legal  ^identity"  of  the  infant  plaintiff  with  his 
guardian  or  custodian,  whose  negligence  would  be  imputable 
to  the  child. 

For  a  further  discussion  of  the  subject  now  under  oonsid- 
oration,  ***  and  full  citation  of  authorities,  reference  is  made 
to  Whittaker's  Smith  on  Negligence,  sees.  412-416;  1  Shear- 
man and  Redfield  on  Negligence,  sec.  74  et  seq.;  Deering's 
Law  of  Negligence,  sec.  28;  Patterson's  Railway  Law,  76-78; 
2  Wood's  Railway  Law,  1284;  Pollock  on  Torts,  297-300; 
Cooley  on  Torts,  818  et  seq.;  Bigelow  on  Torts,  819;  Addi- 
son on  Torts,  576,  note;  8  Lawson's  Rights,  Remedies,  and 
Practice,  sec.  1210;  4  Am.  &  Eng.  Ency.  of  Law,  82-89.  An 
examination  of  the  above  authorities,  and  of  the  cases  therein 
referred  to,  warrants  the  assertion  that  the  consensus  of  opin* 
ion  now  is  that  those  decisions  are  wholly  unsound,  and 
without  any  foundation  in  reason  to  support  them,  which 
hold  that  the  rights  of  the  infant  are  identified  with,  or  de- 
pendent upon,  those  of  its  parent;  and  that,  upon  the  princi- 
ple of  agency,  the  act  of  the  parent  must,  in  law,  be  deemed 
that  of  the  child.  Judge  Thompson  remarks,  in  the  vernacu- 
lar of  the  present  day,  that  the  doctrine  which  these  deci* 
sions  seek  to  uphold  *' seems  fast  going  by  the  board":  2 
Thompson  on  Trials,  sec.  1687.  The  decided  weight  of  cur- 
rent authority  is  in  accord  with  the  view  thus  succinctlj 
stated  by  Arnold,  J.,  in  the  recent  case  of  Westbrook  v.  Mobile 
etc.  R.  R.  Co.,  66  Miss.  560,  14  Am.  St.  Rep.  587:  ''Infants 
have  legal  rights  distinct  from  their  parents,  among  which  is 
the  right  to  security  from  personal  injuries  occasioned  by  the 
negligence  or  willful  wrong  of  others.  Negligence  or  dere- 
liction of  the  parent  or  custodian  of  children  is  no  justifica- 
tion for  others  to  injure  them.''  Accordingly,  it  is  held  in 
Mississippi  that  where  the  suit  is  brought  by,  or  in  behalf  of^ 
the  infant  in  its  own  right,  contributory  negligence  on  the 
part  of  its  parents,  or  others  standing  in  loco  parentis^  will 
not  operate  as  a  bar  to  recovery,  or  present  any  defense  to 
the  suit.    Such  is  the  rule  which  also  obtains  in  Ohio:  BeiU- 
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int  etc  R.  R.  Co.  ▼.  Swydmr^  18  Ohio  St  S99;  98  Am.  Dee. 
175;  Cleveland  eie.  R.  R.  Ca.  ▼.  Maiuwi,  30  Ohio  St  451;  8U 
QaxT  Sirtei  Ry.  Co.  ▼.  E€tdie^  43  Ohio  St  91;  64  Am.  Rep.  801 
*^  PeQnayWania :   North    JVu   B.  R.  Co.  t.  Mahoney,  57  Pa. 
St  187;  Erie  Pom.  Ry.  Ca.    ▼.   SchufUr,  118  Pa.  St  416;  67 
Aia.  Rep.  471.    VIrginict:  Norfolk  etc.  R.  JL  Co.  t.  Ormtfry,  27 
GntL  465;  Norfolk  etc.    iZ.    /L  Co.  t.  Qrooeelooe,  88  Va.  267; 
29  Am.  81.  Rep.  718.      Alabama:  Government  Street  R.  R.  Co. 
?.  Hanlon,  fA  Ala.  70;    Pratt  Coal  A  Iron  Co.  t.  BrawUy,  88 
Aka7l;S  Am.  St.  Rep.  751.    New  Jereej:  Newman  v.  PhiUif^ 
i»rg  etc.  B.  fi.  Co.^  52  N.  J.  L.  446.    Michigan:  J3a(tu/i»U  ▼. 
Humphreirt,  64  Wicb.  494;  Shippy  t.  FtOoge  o/  ilu  Softk,  85 
Mich.  280.   llebraskat  Huff  v.  ilfiM,  16  Neb.  189;  49  Am. 
Bep.  716.  Tenneaaee:  Whirley  v.  Whitman^  1  Head,  610.  Ver- 
mont: Itobinson  y.   Cone,  22  Vt  213;  54  Am.  Rep.  67.  Con* 
neeticul:  Daley  y.  Norwich  etc.  R.  R.  Co.^  26  Conn.  591;  68  Am. 
Dec.  413.  Iowa:  Wymore  t.  Mahtaka  County^  78  Iowa,  396;  16 
Am.  Bt  Rep.  449.    Toxaa:  WiUiame  ▼.  Texae  etc.  R.  R.  Co.,  60 
Tex.  205;  Galveston  etc.  Ry.  Co.  v.  Moore,  59  Tex.  64;  46  Am. 
Rep.  265.    Misaouri:  WinUre  y.  Kansae  City  Ry.  Co.^  99  Mo. 
609;  17  Am.  St  Rep.  591;  dietinguiehing  StiUeon  v.  Hannibal 
ate.  R.  R.  Co.^  67  Mo.  671,  and  following  Roland  t.  Mieeouri  Ry. 
Co.,  36  Mo.  484.    Illinois:  Chicago  City  Ry.  Co.  v.  Wileox,  33 
IlL  App.  450;  affirmed  bj  the  Supreme  Court,  138  111.  370. 
Georgia:  Fergueon  ▼.  Columbus  etc.  Ry.  Co.,  77  Qa.  102.   While, 
in  the  case  last  cited,  this  court  did  not  enter  into  a  discus* 
■ion  of  the  question,  it  distinctly  ruled  that:  ^  The  fault  of 
the  father,  if  anj,  is  not  attributed  to  the  infant,  the  action 
being  brought  by  the  infant  herselfl'' 

In  many  of  the  text-books  it  is  stated  that  the  opposite 
Tiew  prevails  in  Illinois,  and  numerous  decisions  of  the  su- 
preme court  of  that  state  are  cited  in  support  of  this  state- 
ment, seemingly  with  good  reason.  Be  this  as  ***  it  may, 
however,  that  state,  by  its  recent  decisions,  has  ^  wheeled 
into  line,"  and  joined  the  procession  of  those  jurisdictions 
which  have  repudiated  the  doctrine  of  Hartfield  v.  Roper,  21 
Wend.  615;  34  Am.  Rep.  273.  The  appellate  court  of  lUi- 
noiB  took  the  initiatory  step  in  this  direction  in  the  case  of 
Chitago  City  Ry.  Co.  v.  Wilcox,  23  lU.  App.  450,  Gary,  J.,  re- 
marking: "  That  a  child  suing  for  wrong  done  him  shall  be 
out  off  from  remedy  because  others  neglected  their  duty  to 
him,  is  a  doctrine  Roing  into  ^innoeuoiu  deeueiudeJ'^  On 
appeal  of  this  case  to  the  higher  court  the  judgment  therein 
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wae  affirmed.  In  delivering  the  opinion  of  the  sapreme 
court  Mr.  Justice  Bailey  revievrs  exhaustively  the  former 
decisions  of  that  court  and  seeks  to  distinguish  the  case  then 
in  hand  from  those  which  apparently  recognise  the  New 
York  or  English  rule.  In  conclusion,  he  says:  ^  This  court, 
however,  cannot  fairly  be  said  to  be  committed  to  a  doctrine, 
upon  the  principle  of  ttare  dectm,  by  its  recognition  or  asser- 
tion in  a  case  which  does  not  call  for  its  application,  and  the 
decision  of  which  rests  wholly  upon  other  grounds.  Not  be- 
ing concluded,  therefore,  by  any  of  our  former  decisione,  we 
are  disposed  to  adopt  the  role  which  seems  to  us  to  be 
most  reasonable  and  most  in  conformity  with  the  recogniied 
principles  of  the  common  law,  viz.,  that  where  a  child  of 
tender  years  is  injured  by  the  negligence  of  another,  the  neg- 
ligence of  his  parents,  or  others  standing  in  loco  parentiB^ 
cannot  be  imputed  to  him  so  as  to  support  the  defense  of  con- 
tributory negligence  to  his  suit  for  damages." 

We  will  now  pass,  as  next  in  order,  to  a  consideration  of 
what  are  the  rights  of  a  parent,  in  an  action  brought  in  his 
own  behalf  for  the  injury  or  homicide  of  an  infant  child,  oc- 
curring under  circumstances  of  concurrent  negligence  on  the 
part  of  both  such  parent  and  of  the  defendant  to  the  suit. 

Quite  a  different  rule  prevails  where  the  suit  is  brought, 
**^  not  by  the  child  himself  or  by  another  in  his  behalf^  bat 
by  the  child's  parent,  or  by  one  standing  in  loeo  parentis,  and 
having  a  legal  interest  in  his  life.  In  such  case  negligence 
on  the  part  of  the  child's  parent  or  custodian  may  utterly 
defeat  a  recovery.  The  reason  for  this  is  apparent,  and  has 
been  uniformly  recognized  and  sanctioned.  It  rests  upoa 
the  broad  ground  of  common  justice  that  one  whose  negli- 
gence has  brought  about  a  calamity  to  a  little  one  whom  he  is 
legally  bound  to  watch  over  and  protect  from  injury  cannot 
be  allowed  to  profit  by  the  results  of  his  own  inexcusable,  if 
not  criminal,  neglect  and  misconduct.  There  is  no  conflict 
among  the  decisions  upon  this  question.  Even  in  those 
jurisdictions  which  have  repudiated  the  doctrine  of  imput- 
able negligence  as  announced  in  Harifield  v.  Roper^  21  Wend. 
615,  84  Am.  Rep.  273,  there  has  been  no  departure  from  this 
just  and  equitable  principle,  and  this  rule  has  been  universally 
recognized  and  strictly  enforced:  Westhrooh  v.  Mobile  etc.  R.  R. 
Co.,  66  Miss.  560;  14  Am.  St.  Rep.  587;  Shippy  v.  ViUage  of 
Au  Sable,  85  Mich.  280;  Olassey  v.  Hestonville  eU.  Ry.  Co.,  57 
Pa.  St.  172;  Erie  Pass.  Ry.  Co.  v-  Schueter,  113  Pa.  St.  412;  67 
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Am.  Rep.  471;  BeUefontaine  etc  Ry.  Co.  t.  Snyder^  24  Ohio  8t 
670;  8i.  Clair  Street  Ry.  Co.  ▼.  Eadie,  48  Ohio  St  91 ;  64  Am. 
Bap.  802;  WUliame  ▼.  Teaxte  etc.  R.  R  Co.,  60  Tex.  ^;  Cku 
tajo  Ciiy  Ry.  Co.  ▼•  Wilcox,  83  IlL  App.  450;  afSrmed  by  the 
npreme  court,  138  III.  370;  Pratt  Coal  Jt  Iron  Co.  t.  BrawUy, 
83  Ala.  371;  3  Am.  St.  Rep.  751;  Huff  v.  Ame$,  16  Neb.  139;  49 
Am.  Rep.  716;  Norfolk  etc.  R.  R.  Co.  t.  Grouclose^  88  Va.  267;  29 
Am.  St  Rep.  718;  Wymore  y.  Mahoika  County,  78  Iowa,  396; 
16  Am.  St  Rep.  449.    And  see  the  following  text-books:  Beach 
on  Contributory  Negligence,  let  ed.,  sees.  44,  45;  2d  ed.,  tec. 
131  et  Beq.;  2  Tliomx>BOQ  on  Negligence,  1191;  Wharton  on 
Negligence,  see.  310;  3  liawson's  Rights,  Remedies,  and  Prao- 
tice,  2135;  Bishop  on  Noncontract  Law,  sees.  578-580.    It 
is  equally  well  settled,  as  will  appear  from  an  examination 
of  t\ie  authorities  just  cited,  that  though  the  father  was  not 
himself  present,  but  the  injury  to  the  child  occurred  *** 
while  it  was  under  the  care  and  in  charge  of  another  person 
to  whom  its  safety  had  been  intrusted,  the  rule  would  still 
apply  in  all  its  strictness.    It  being  the  imperatiTO  legal  duty 
of  a  father  to  guard  and  shield  his  child  from  injury,  if  he 
delegates  that  duty  to  another  he  is  legally  responsible  for 
the  conduct  of  that  other,  whose  every  act  is,  in  legal  con- 
templation, the  act  of  the  father  himself.    This  principle  is 
clearly  stated  in  Bellefoniaine  etc.  Ry.  Co.  v.  Snyder,  24  Ohio  St 
670,  which  was  a  suit  by  the  father  for  an  injury  negligently 
inflicted  by  the  defendant  upon  his  child,  while  the  latter 
was  in  the  custody  of  an  elder  sister*    It  was  in  that  case 
annoanced  that:  *'  What  a  party  does  by  his  agent  he  does 
himself,  and  the  case  stands  no  otherwise  than  it  would  have 
stood  had  the  father  himself  been  present,  taking  charge  of 
the  child.     In  order  to  render  the  principal  accountable  for 
the  acts  or  omissions  of  his  agent  it  is  by  no  means  neces- 
sary to  show  the  incompetency  of  the  agent,  or  that  the  prin- 
cipal was  at  fault  in  his  selection  and  appointment.    However 
competent  the  agent,  and  however  careful  and  prudent  ihe 
inincipal  may  be  in  his  selection  and  appointment,  the  agent 
acts  at  the  peril  of  the  principal,  who  stands  accountable  in 
law  for  all  the  agent's  acts  and  omissions.'- 

Whether  the  rule  barring  a  recovery  should  be  extended  to 
eover  a  case  where  an  administrator  sues  for  the  wrongful 
homicide  of  a  child,  caused  by  the  concurrent  negligence  of 
the  child's  parents  and  of  a  third  person,  but  to  which  suit 
neither  of  the  parents  is  a  party  plaintiff|  is  a  question  not  so 
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easy  of  determination.  In  Illinois  it  has  been  said  that  the 
reason  for  the  rule  applies  equally  well  to  such  a  case,  because 
the  inevitable  result  of  a  recovery  by  the  administrator  would 
be  to  enrich  the  child's  parents,  who  would  inherit  his  estate, 
and  thus  profit  by  their  own  gross  neglect  of  duty:  Toledo  etc. 
Ry.  Co.  V.  GrabU,  88  111.  441 ;  Chicago  »•»  etc.  Ry.  Co.  v.  Sehw 
milowsky^  8  111.  App.  613;  Chicago  City  Ry.  Co.  v.  WU^ox^  33 
III.  App.  450;  138  111.  370.  But  a  contrary  view  was  expressed 
in  Wymore  v.  Mahaska  County ^  78  Iowa,  896,  16  Am.  St. 
Rep.  449,  where  this  point  was  directly  raised  and  passed 
upon.  Robinson,  J,,  directs  attention  to  the  fact  that  the 
administrator  *' seeks  to  recover  in  the  right  of  the  child,  and 
not  for  the  parents";  and  adds:  '*  It  may  be  that  a  recovery 
in  this  case  will  result  in  conferring  an  undeserved  benefit 
upon  the  father,  but  that  is  a  matter  which  we  cannot  inves- 
tigate. If  the  facts  are  such  that  the  child  could  have  re- 
covered had  his  injuries  not  been  fatal,  his  administrator 
may  recover  the  full  amount  of  damages  which  the  estate  of 
the  child  sustained."  The  same  position  was  taken  by  the 
supreme  court  of  appeals  of  Virginia  in  Norfolk  etc.  R.  R,  Co. 
V.  Orosecloae,  88  Va.  207;  29  Am.  St.  Rep.  718.  Even  where 
the  suit  is  by  the  child  himself,  it  might  probably  result,  in 
the  event  of  his  subsequent  death,  that  his  parents  would 
derive  the  full  benefit  of  bis  recovery.  So  it  would  aeem 
that  the  sounder  view  is  that  entertained  by  the  courts  of 
Iowa  and  Virginia,  especially  when  it  is  considered  that  the 
object  of  the  rule  is  not  to  shield  a  negligent  defendant  from 
the  penalty  of  his  wrongdoing,  but  merely  to  deny  aid  to  a 
plaintiff  who,  though  equally  guilty,  nevertheless  comes  into 
a  court  of  justice  and  demands  the  fruits  of  his  own  un- 
pardonable neglect  of  both  a  moral  and  a  legal  duty. 

In  the  present  case  it  appeared  that  the  deceased  was  in 
charge  of  his  uncle  at  the  time  he  was  killed.  The  uncle 
intended  making  a  journey  on  foot  to  a  neighboring  village, 
and,  by  permission  of  the  father,  the  boy  was  allowed  to 
accompany  him.  The  mother  of  the  boy,  who  is  the  plain- 
tiff in  this  suit,  was  dutifully  informed  by  her  son  of  the 
permission  which  his  father  had  granted  him,  but,  it  seems, 
raised  no  objection  to  his  going,  •**  There  was  a  good  and 
safe  dirt  road  leading  to  the  village,  but  the  uncle  chose  to 
walk  on  the  railroad  track,  which  lay  parallel  thereto.  Com* 
ing  to  a  high  trestle  some  three  hundred  and  eighty  feet 
long,  he  attempted  to  cross  in  company  with  the  boy,  and. 
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while  yet  upon  the  trestle,  both  were  run  over  and  killed  by 
a  rapidly  approaching  passenger  train.    That  this  condaot 
on  the  part  of  the  uncle  amoanted  to  almost  criminal  negll* 
gence  there  can  be  no  doubt     Indeed,  it  can  hardly  be  con* 
ndered  otherwise  than  just  that  he  should  haye  paid  the 
penalty  he  incurred  for  thus  rathleBsly  exposing  so  young  a 
boy  to  such  obvious  and  imminent  peril.     In  the  light  of 
these  facts,  and  in  view  of  the  foregoing  discussion  of  the  law 
applicable  thereto,  it  is  clear  that  while  the  youth,  had  he 
lived,  would  not  have  been  affected  by  this  negligence  on  the 
part  of  his  uncle,  the  father  would  thereby  be  utterly  pre* 
eluded  from  recovering  damages  for  the  homicide  of  his  son. 
So  Car  as  the  father  is  concerned  it  is  the  same  as  though  he 
himself  had   deliberately  led   his  son  into  this  deathtrap. 
But  the  question  presented  by  the  record  is  whether  the 
plaintifiT,  the  mother  of  the  boy,  is  also  barred  of  recovery. 
It  can  be  contended  that  she  is  only  upon  the  idea,  either 
that  the  uncle  was  the  agent  of  herself  as  well  as  of  her  hus- 
band, or  that  the  negligence  chargeable  to  her  husband  was 
imputable  to  her,  and,  in  legal  contemplation,  should  be  con« 
sidered  her  own.     We  shall  first  consider  whether  the  uncle 
can  properly  be  considered  as  representing  her,  as  well  as  the 
father,  in  undertaking  to  provide  for  the  safety  of  her  son. 
By  express  statute,  in  this  state,  **  until  majority,  the  child 
remains  under  the  control  of  the  father":  Code,  sec.  1793. 
And  if  the  marriage  relation  remains  undisturbed  until  the 
death  of  the  father,  it  is  not  until  then  that  the  moUier  has 
any  legal  right  to  exercise  such  control:   Code,  sec.  1794. 
As  matter  of  fact,  in  the  present  instance,  it  was  the  father 
who  intrusted  the  **'  child  to  his  uncle's  care.     This  the 
father  had  an  undoubted  right  to  do,  being,  of  course,  held 
strictly  accountable  for  the  manner  in  which  the  uncle  per- 
formed the  delegated  duty  of  watching  over  and  shielding 
the  child  from  danger.      To  this  selection  by  the  father  of 
a  custodian  for  his  child  the  mother  gave,  at  best,  merely  a 
lilent  acquiescence  by  offering  no  objection.  Whatever  moral 
right  she  may  have  had  to  voice  the  claims  of  motherhood 
and  protest  against  the  selection  of  an  untrustworthy  person 
to  watch  over  her  offspring,  certainly  there  was  no  legal  duty 
devolving  upon  her  to  oppose  her  husband's  will  or  take  any 
part  in  the  matter  whatsoever.   The  father  alone  was  account- 
able to  the  law  for  the  manner  in  which  he  exercised  the  con* 
tnd  vested  in  him   by  statute,  and  the  person  to  whom  he 
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delegated  the  duty  of  caring  for  his  child  could  not  properly 
be  considered  the  agent  of  anj  one  save  the  father  himself 
the  mother  having  had  no  yoice  in  such  agent's  selection  and 
appointment  If  the  child  was  left  by  tlie  father  in  charge 
of  its  mother,  of  course  it  would  be  the  duty  of  the  latter  to 
take  proper  means  to  protect  it;  and,  if  she  intrusted  this 
duty  to  another,  such  person  would  then  be  her  agent.  But 
this  could  only  occur  when  the  duty  of  guarding  the  child 
devolved  upon  her — certainly  not  at  a  time  when  the  father 
was  present  and  exercising  his  control  by  taking  the  child 
out  of  the  mother's  care,  and  placing  it  in  charge  of  another 
acting  for  the  time  being  as  his  agent.  Under  the  facts  of 
this  case  there  is  nothing  to  warrant  the  conclusion  that  the 
uncle  of  the  deceased  was,  in  any  legal  sense,  acting  as  the 
agent  or  representative  of  the  plaintiff. 

The  remaining  point  to  be  dealt  with  is,  whether  the 
mother  would  be  precluded  by  the  negligence  chargeable  to 
the  father,  on  the  ground  that  the  interests  of  husband  and 
wife  are  identical,  and  a  recovery  by  her  would  •*•  also 
inure  to  the  benefit  of  her  husband,  who  would  thus  be 
allowed  to  profit  by  his  own  wrong.  For  the  purposes  of 
this  discussion  the  father  may  be  treated  as  though  he  had 
himself  taken  his  child  upon  the  trestle,  and  was  guilty  of 
actual,  rather  than  implied,  negligence.  Upon  the  question 
whether  the  negligence  of  the  husband  can  properly  be  im- 
puted to  the  wife  some  conflict  of  opinion  is  presented  by 
past  decisions  of  the  courts  of  this  country.  In  Htirntoon  v. 
Trumbull^  12  Fed.  Rep.  844,  2  McCrary,  316,  this  question 
was  ruled  in  the  affirmative;  and  upon  the  theory  of  ^Mden- 
tity"  it  was  therein  held  that:  **The  knowledge  of  the  hus- 
band (who  is  the  driver)  concerning  the  disposition  of  the 
horse  is  the  knowledge  of  the  wife."  In  the  case  of  City  of 
Joliet  V.  Seward^  86  111.  402,  29  Am.  Rep.  85,  the  negligence 
of  the  husband  leaving  his  wife  unattended  in  a  buggy  to 
which  a  spirited  pair  of  horses  were  attached,  was  held  to  be 
imputable  to  the  wife,  although  she  herself  was  free  from 
negligence.  Similar  rulings  were  made  in  Ydhn  v.  City  of 
Oltumtoa,  60  Iowa,  429;  Peek  ▼.  New  York  etc.  R.  R.  Co.,  60 
Conn.  879;  Carlisle  v.  Town  of  Sheldon,  38  Vt.  440;  Gvlf  etc. 
Ry.  Co.  Y.  Qreenlee^  62  Tex.  844.  It  is  fair  to  state,  however, 
that  in  all  the  eases  last  cited  it  appeared  that  the  wife  was 
being  driven  in  a  private  vehicle  by  her  husband,  and  doubt* 
less  the  courts  were  influenced  by  the  doctrine  which  still 
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prenilB  in  Bome  jvinBdictions,  that  the  driTer  of  a  priTaia 
carriage  is  to  be  regarded  as  the  eeryant  or  agent  of  one  who 
ii  riding  with  him  and   trusting  to  his  skill  and  discretion. 
The  opposite  view  was  entertained  in  Piatt  t.  City  of  Cohoe$f 
24 Hun,  101,  wherein  it  was  ruled  that  "the  plaintiff  was  not 
responsible  for  any  carelessness  on  the  part  of  her  husband 
indnviug,  unless  she  did  some  act  encouraging  it."     In  the 
more  recent  case  of  Hoag  ▼•  Nevf  York  Cent.  etc.  R.  R.  Co,^  111 
N.  Y.  1^,  it  was  ruled  that,  under  similar  circumstances, 
the  negligence  *^*   of  the  husband  was  not  to  be  imputed  to 
the  wife;  and  Platz^s  case  is  cited  with  approvaL    For  other 
cases  upon  the  same  line  see  Sheffield  v.  Central  Union  TeU- 
phone  Co.,  36  Fed.  Rep.  164,  and  Shaw  v.  Craft,  87  Fed.  Rep. 
Sl7,  decided  in  the  circuit  court  of  the  United  States  for  the 
northern  district  of  Ohio.    In  Davie  t.  Ouamieri^  46  Ohio 
St.  470,  4  Am.  St.  Rep.  548,  the  rule  waa  laid  down  that  the 
^^^gcQce  of  a  hu:5band  would  not  be  imputable  to  the  wife 
unless  she  had  expressly  constituted  him  her  agent  for  the 
pnrpose  in  hand.     This,  we  think,  is  the  test,  which  in  every 
case  should  he  applied.     In  support  of  the  correctness  of  this 
▼lew,  we  quote  from  the  opinion  of  McBride,  J.,  in  LouietnUe 
eU,  Ry,  Co.  v.  Creek^  130  Ind.  139,  who  says:  **  A  husband 
and  wife  may  undoubtedly  sustain  such  relations  to  each 
other  in  a  given  case  that  the  negligence  of  one  will  be  im« 
puted  to  the  other.    The  mere  existence  of  the  marital  rela* 
tion,  however,  will  not  have  that  effect.     In  our  opinion 
there  would  be  no  more  reason  or  justice  in  a  rule  that  would, 
in  cases  of  this  character,  inflict  upon  a  wife  the  consequences 
Off  her  husband's  negligence,  solely  and  alone  because  of  that 
relationship,  than  to  hold  her  accountable  at  the  bar  of  eter- 
nal justice  for  his  sins  because  she  was  his  wife."    This 
admirable  statement  of  the  law  we  think  should  be  decisive 
of  the  question  with  which  we  are  now  dealing.    In  the  sub- 
sequent case  of  Chicago  etc.  R.  JZ.  Co.  T.  SpUker^  134  Ind.  380, 
the  supreme  court  of  Indiana  again  applied  the  wise  and  just 
rule  above  indicated;  and  Howard,  J.,  cites  numerous  deci- 
sions bearing  upon  the  subject. 

In  California  the  negligence  of  the  husband  is  imputed  to 
the  wife,  or  rather,  bars  her  recovery,  for  a  reason  peculiar  to 
that  state.  By  the  California  code  the  damages  recovered 
ui  such  a  case  would  become  the  joint  property  of  the  hus* 
band  and  wife,  and  the  court  '^  holds  that  it  would  be 
ineqaitabie  for  him  thus  to  share  in  the  proceeds  of  his  own 
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wrong:  McFcidden  v.  Santa  Ana  etc.  Ry.  Co,^  87  CaL  464^ 
This  rule  would  seem  to  be  fully  as  unjust  to  the  innocent 
wife  as  the  other  rule  would  be  to  the  wrongdoer;  and  one 
would  think  that  an  innocent  person  was  entitled  to  protec- 
tion before  a  wrongdoer.  Be  this  as  it  maj,  however,  the 
reason  given  by  the  court  in  the  case  cited  does  not  also 
obtain  in  this  state.  In  Georgia,  by  express  statute  (Acts  of 
1887,  p.  43),  a  mother  is  given  an  independent  right  of  action 
for  the  homicide  of  a  child  negligently  killed  (upon  certain 
conditions  not  pertinent  to  the  subject  now  under  discussion); 
and  it  is  expressly  provided  that  a  recovery  by  her  in  accord- 
ance with  the  terms  of  the  statute  shall  be  her  separate  and 
individual  property,  not  subject  to  any  debt  or  liability  of  the 
husband. 

Under  the  facts  of  the  present  case  the  father  was  in  no 
sense  acting  as  the  agent  of,  or  in  any  manner  representing, 
his  wife.  Only  upon  the  idea  of  identity  of  interest  could 
the  act  of  one  be  regarded  as  that  of  the  other.  We  have 
already  bhown  that  the  rule  which  once  obtained,  whereby, 
upon  the  theory  of  'identity"  or  agency,  the  negligt^nce  of  a 
father  was  imputed  to  his  infant  child,  has  been  utterly  re- 
pudiated in  most  jurisdictions,  and  no  longer  has  any  firm 
footing  in  the  law  of  this  country.  The  same  reasons  which 
have  been  urged  against  the  injustice  and  harshness  of  that 
rule  apply  equally  well  to  so  indefensible  a  doctrine  as  that 
which  would  seek  to  charge  a  wife  with  the  negligence  of  her 
husband,  simply  because  of  the  murital  relation  existing 
between  tlie  two.  Like  the  child,  the  wife  has  distinct,  indi- 
vidual, legal  rights,  which  cannot  be  defeated  simply  by 
showing  that  another,  to  whom  she  was  related  by  ties  of 
wedlock,  but  over  whom  she  exercised  at  the  time  no  control, 
was  guilty  of  negligence  '^^  concurrent  with  that  of  the  de- 
fendant. Incidentally,  the  husband  might  derive  some  ben- 
efit from  a  recovery  by  her;  indeed,  upon  her  death,  might 
inherit  her  estate,  including  the  money  so  recovered.  This, 
however,  would  likewise  be  true  in  a  case  where  a  child  was 
allowed  to  recover,  despite  the  negligence  of  its  father;  and 
yet  tliis  is  universally  held  not  to  be  a  sufiicient  reason  for 
unjustly  depriving  the  child  of  its  legal  rights  as  against  a 
wrongdoer  entitled  to  no  protection  whatsoever  as  to  liability 
growing  out  of  his  own  gross  misconduct 

It  would  seem  that  the  efforts  on  the  part  of  the  courts  of 
an  earlier  day  to  formulate  rules  which  would  extend  (he 
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doctrine  of  imputable  nef^ligence  so  as  to  inclade  persona 
other  than  tbose  who  actually  sustained  toward  each  other 
the  relation  of  master  and  servant,  or  principal  and  agent, 
or  who  were  jointly  engaged  in  the  prosecution  of  a  common 
enterprise,  have  proved  to  be  entirely  unsuccessful  legal  ven* 
tureg.  Such  rules  have  already  met  the  fate  which  must  in- 
evitably sooner  or  later  have  befallen  them,  for  they  stand 
upon  no  {oundation  of  logic,  wisdom,  or  justice. 

In  £/i8t  Tenn.  etc.  Ry.  Co,  v.  Marlens^  88  Ga.  60,  this  court 

BDmmarily  disposed  of  the  question  whether  the  negligence 

of  the  driver  of  a  public  back  could  be  imputed  to  a  female 

paesenger,  and  quoted  with  approval  the  rule  laid  down  in 

the  American  and  £ngliBb   Encyclopedia  of  Law,  volume 

16,  page  447,  that:  ^^  In  order  for  the  negligence  of  one  per- 

eon  to  be  properly  imputable  to  another  the  one  to  whom  it 

is  imputed  must  stand  in  such  a  relation  of  privity  to  the 

negligent  person  that  the  maxim  Qui  facit  per  alium  facit  per 

ss  is  directly  applicable." 

It  follows  inevitably,  from  what  has  been  said,  that  the 
doctrine  of  imputable  negligence  cannot,  under  the  facts  of 
the  present  case,  be  successfully  invoked  so  as  to  defeat  the 
plaintiflTs  right  to  recover. 

*^^  4.  We  come  now  to  deal  with  the  proposition  an- 
nounced in  the  fourth  headnote.  It  is  one  of  very  great 
importance,  and  we  have  given  it  long  and  anxious  consid* 
eration.  Our  own  cases  are  not  in  perfect  harmony  on  this 
subject  but  after  a  careful  review  of  them,  and  an  exami* 
nation  of  a  very  large  number  of  authorities,  we  believe  we 
have  reached  the  true  law  of  the  question. 

This  question  was  also  involved,  but  not  discussed,  in  the 
case  of  Atlanta  etc.  Ry,  Co.  v.  Leach^  91  Ga.  419,  anie^  p. 
47,  which  was  an  action  by  Mrs.  Lieach  for  the  homicide 
of  her  husband,  who  was  the  uncle  of  the  plain tifTs  son, 
having  him  in  charge  when  killed,  and  who,  as  already 
stated,  was  himself  killed  at  the  same  time  and  place.  Mrs. 
Leach's  right  to  recover  was  so  plainly  and  manifestly  de- 
feated by  the  gross  negligence  of  her  deceased  husband,  irre- 
spective of  other  considerations,  that  we  were  content  to  rest 
our  decision  of  that  case  on  that  ground  alone. 

We  will   now   notice   briefly,  and   in  their  chronological 

order,  the  cases  decided  by  this  court  which  bear  upon  the 

^neeiion  under  consideration.     This   list  is  intended  to  be 

«xfcau/»//re,   and    though    we  may  omit  some  cases  which 

Am  Si:  imr..  Voi-  XUV -U 
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might  be  considered  as  Bomewhat  in  point,  we  think  we 
have  all  of  them  really  material,  and  some  of  these  are  not 
vitally  BO. 

In  Augusta  etc.  R.  R.  Co.  v.  McElmnrryy  24  Qa.  75,  the 
injury  complained  of,  which  was  the  killing  of  a  slave  and 
the  destruction  of  a  cart,  was  evidently  committed  upon  a 
crossing,  or  so  near  to  it  as  to  be  practically  upon  it.  The 
evidence  is  not  set  forth  in  the  report;  but  the  requests  pre- 
sented and  refused,  and  the  rulings  of  this  court  in  connec- 
tion  with  them,  show  that  both  court  and  counsel  treated 
the  case  as  one  to  which  "the  crossing  law"  was  directly 
applicable.  This  is  true  notwithstanding  it  was  alleged  in 
••*  the  pleadings  that  the  injury  was  done  "at  or  near"  a 
crossing,  and  although  Judge  Lumpkin,  in  dealing  with  one 
of  the  requests,  remarks  that  a  particular  speed  is  required 
"at  or  near"  the  crossing.  Thus  understood,  there  is 
nothing  in  this  case  militating  against  what  is  ruled  in  tlie 
case  at  bar;  but,  on  the  contrary,  many  of  the  expressions 
used  in  the  opinion  are  entirely  in  harmony  with,  and  to 
some  extent  support,  it. 

The  first  distinct  announcement  by  this  court  touching  the 
question  whether  the  law  regulating  the  speed  of  trains  in 
approaching  crossings  was  applicable  in  a  case  where  the 
injury  occurred  elsewhere  than  at  a  public  crossing,  was  in 
Holmes  v.  Ceniral  R.  R.  etc.  Co.,  37  Ga.  693.  The  injury 
for  which  the  action  was  brought  was  the  killing  of  a  slave 
on  the  track  of  the  railroad,  which  took  place  at  a  point 
from  sixty  to  eighty  yards  distant  from  a  public  crot^sing, 
but  on  a  part  of  the  track  very  much  used  b}'  foot-passengers. 
There  was  a  verdict  against  the  company,  and  a  new  trial 
was  granted  by  the  superior  court,  whose  judgment  was 
affirmed  by  this  court,  upon  the  actual  merits  of  the  case. 
Counsel  for  the  plaintiff  in  error  endeavored  to  show  that 
the  company  was  liable  for  disregarding  the  provisions  of  the 
law  in  question,  it  being  the  act  of  January  22, 18(52  (Acts  of 
1861-62,  p.  108),  and  which  is  now,  except  as  to  certain 
changes  immaterial  to  the  present  inquiry,  embodied  in  sec- 
tions 708  to  710  of  the  code.  Upon  this  contention  Ju<Ige 
Walker  plainly  and  unequivocally  stated  that:  "This  act 
was  intended  for  the  protection  of  persons  and  property  at 
public  crossings  of  the  rond.  The  public  have  a  right  to 
cross  the  railroad  track  at  the  public  road  crossings.  When 
traveling  the  highway  persons  are  lawfully  on  the  railroad 
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track  at  the  point  of  crossing;   and  if  an  injury  ia  done  at 
inch  public  CToeaing,  then  the  provisions  of  the  act  of  1852 
become  material.      In  this    case  the  '*'  accident  having 
occurred  elsewhere,  the  provisions  of  this  act  are  not  appli- 
cable.   The  fact  that  6o  many  persons  traveled  on  foot  over 
the  portion  of  the  road   where  the  negro  was  killed  did  not 
make  the  railroad  a  puhlic  crossing."    This  case  has  never, 
in  terms, been  overruled  in  the  manner  prescribed  by  statute; 
and  the  decision  having  heen  made  by  a  full  bench,  the  doc- 
trine  announced  in  it  is  therefore  still  of  force.    The  clear  and 
distinct  statement  of  Judge  Walker  is  in  no  sense  qualified 
because  he  adds  that:  ^*In  deciding  the  question  of  what  would 
be  reasonable  care  and  diligence,  possibly  this  fact  [meaning 
the  fact  that  many  persons  traveled  on  foot  over  the  portion 
of  the  road  where  the  negro  was  killed]  might  be  taken  into 
consideration,  in  connection  with  all  the  other  facts  of  the 
case."    The  liability  of  a  railroad  company  for  running  over 
and  killing  or  injuring  people  at  places  along  its  track  which 
the  public  is  known  to  frequent^  and  where  it  is  probable  they 
will  be  found,  depends  upon  legal  rules  entirely  distinct  from 
the  law  prescribing  what  they  shall  do  in  approaching  public 
crossings. 

In  the  case  of  the  Western  etc.  R,  R.  Co.  v.  Mairiy  64  Ga. 
649,  tlie  railroad  company  was  held  liable  for  the  killing  of 
a  cow  between  a  signal  post  and  a  public  crossing;  and  it 
is  inferable  from  the  statements  contained  in  the  opinion 
of  Crawford,  justice,  that  the  servants  of  the  company  in 
charge  of  the  train  had  failed  to  obey  the  provisions  of  sec* 
tion  708  of  the  code,  and  this  failure  seems  to  have  been 
regarded  as  a  ground  of  liability.  It  is  impossible  to  recon- 
cile the  charge  of  Judge  McCutchen,  which  this  court  ap- 
proved, with  the  case  of  Holnies  v.  Central  R.  R.  etc.  Co.^  87 
6a.  593.  Again,  in  Western  etc.  R.  R.  Co.  v.  Jones^  65  Ga. 
631,  the  injury  for  which  the  company  was  made  liable  was 
the  killing  of  a  horse  at  a  point  just  beyond  a  public  cross- 
ing. In  so  far  as  these  two  cases  conflict  with  that  of  '*' 
Holmes  the  doctrine  of  the  latter,  for  the  reason  stated  in 
the  above  comments  thereon,  must  prevail. 

The  case  of  Central  R.  R.  Co.  v.  Brinson,  70  Ga.  207,  which 

was  an  action   for  personal  injuries  inflicted  by  a  moving 

train  not  at  a  crossing,  was  decided  by  two  justices,  who  did 

not  themselves  fully  agree  upon  the  question  with  which  we 

are  now  dealing,  ia  so  far  as  it  was  then  involved.     After  a 
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careful  examination  of  the  opinions  of  Jackson,  chief  justice, 
and  Hall,  justice,  we  find  nothing  in  that  case  which  would 
require  a  holding  upon  this  question  different  from  the  one 
now  made.  The  case  of  Holmes  y.  Central  R,  £.  etc.  Co^ 
87  Ga.  593,  is  cited  bj  both,  but  there  is  no  intimation  that 
it  Bliould  be  overruled. 

In  Western  etc.  R.  R.  Co.  v.  Bloomingdale^  74  Ga.  604,  which 
was  an  action  for  personal  injuries  sustained  on  the  track , 
at  a  point  other  than  at  a  crossing,  Branham,  J.,  presiding  la 
the  place  of  Chief  Justice  Jackson,  who  was  disqualified, 
distinctly  stated  that  the  portion  of  the  charge  of  the  court 
below  in  reference  to  ringing  the  bell  when  approaching 
public  crossings  was  not  applicable  to  the  facts,  and  cited 
the  Holmes  case  as  authority  for  this  proposition.  The  charge 
referred  to,  as  appears  from  a  footnote  made  by  the  reporter, 
was  in  the  following  language:  "In  determining  wliether  the 
agents  of  the  company  exercised  such  care  and  diligence  you 
will  look  to  the  evidence.  If  they  were  going  at  a  greater 
rate  of  speed  than  was  accorded  by  the  ordinance  of  the 
city,  if  within  the  city  limits,  or  if  they  were  within  four 
hundred  yards  of  a  public  crossing,  and  were  not  ringing  the 
bell  of  the  engine  as  required  by  law,  or  if  they  failed  to  have 
signal  lights  or  persons  to  look  for  danger,  or  if  they  failed 
to  have  headlights,  if  the  exercise  of  ordinary  and  reason- 
able care  and  diligence  required  these  things,  all  these  would 
be  circumstances,  if  they  are  shown  to  exist  by  the  evidence, 
that  ought  to  be  considered  by  you  in  determining  whether 
••*  the  defendant's  agents  exercised  all  ordinary  and  rea- 
sonable care  and  diligence."  This  charge,  so  far  as  now 
pertinent,  at  most  merely  stated  that  evidence  showing  the 
violation  of  a  city  ordinance  or  the  breach  of  a  statutory 
duty  in  approacliing  a  public  crossing  might  be  considered 
by  the  jury  in  passing  upon  the  question  of  negligence  actu* 
ally  involved  in  the  case.  Upon  this  particular  subject 
brief  comment  will  be  nmde  in  a  subsequent  division  of  this 
opinion. 

Just  here,  however,  it  may  be  remarked  that  we  do  not 
understand  the  decis^ion  of  the  majority  of  this  court  iu 
Georgia  R.  R.  Co.  v.  Williams^  74  Ga.  723,  where  tlie  injury 
occurred  two  hundred  yards  beyond  the  crossing,  as  really 
going  further  than  to  hold  that  the  failure  of  the  company 
to  observe  the  statutory  requirements  in  approaching  cross- 
iiigs  might  be  given  iu  evidence  and  considered   by  the  jury 
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In  determining  the  question  whether  the  injury  was  earned 

by  the  company's  negligence.     If  the  decision  in  thst  ease 

means  that   disobedience    of   these  statutory  requirements 

woald,  of  itself,  make  the  company  liable,  we  would  simply 

m  it  was  a  decision   by   two  justices  only;  and  we  agree 

wilh  Justice  Hall,    who   dissented,  in  holding  that  such  a 

Tiew  would  be  in  conflict  with  Helmet  y.  Central  R.  R.  etc 

Co^  37  Ga.   593,   and   not  with  Chief  Justice  Jackson,  who 

teemed  to  think  otherwise.     Justice  Hall  also  thought  that 

the  abo7e«cited  cases   from  the  sixty-fourth  and  sixty-fifth 

volumes  of  our  reports  did  not  necessarily  conflict  with  the 

Holmes  case.     As  to  this,  we  think  he  was  mistaken;  but,  if 

those  cases  do  conflict  with  the  Holmes  case,  the  latter  must 

be  followed  as  the  true  law  binding  on  this  court. 

In  We%tem  etc,  R,  R.  Co.  ▼.  Meigt^  74  Ga.  857,  the  writer, 
who  was  then  on  the  circuit  bench,  presided  in  the  place  of 
Jackson,  chief  justice.  It  was  an  action  by  lira.  Meigs  for 
the  homicide  of  her  husband,  and  it  was  simply  held  that: 
** Although  the  injury  in  this  '^  case  occurred  a  consider- 
able distance  from  the  Foundry  street  crossing  the  rate  of 
speed  with  which  the  train  passed  that  crossing  and  tlie 
ordinance  above  mentioned  had  some  bearing  on  the  ques- 
tion of  negligence  at  the  place  where  the  deceased  was 
struck,  and  were,  therefore,  properly  admitted  to  go  to  the 
jury  for  what  they  were  worth."  This  case  also  belongs  to 
the  class  already  mentioned,  where  the  fact  of  a  failure 
to  ob:^erve  a  city  ordinance  or  statutory  requirements  as  to 
speed  was  held  to  be  admissible  in  evidence  on  the  trial  of 
actions  of  this  kind. 

The  case  of  Central  R  R.  eU.  Co.  ▼.  Swilh^  78  Ga.  694, 
was  an  action  for  personal  injuries  sustained  by  the  plaintitf, 
who  was  hurt  by  a  moving  train,  sixty-five  or  seventy  yards 
from  a  crossing.  Justice  Blandford  did  not  preside.  It  was 
there  held  that  the  violation  of  a  valid  municipal  ordinance 
in  running  trains  would  be  negligence  per  se,  and  that  the 
court  might  so  instruct  the  jury.  The  rule  thus  stated  has, 
in  the  recent  case  of  Central  R.  R.  etc.  Co.  v.  Golden,  93  Ga. 
510,  been  limited  in  its  application  to  cases  where  negligence 
of  this  nature  is  negligence  relatively  to  the  person  injured. 
The  ordinance  in  question,  in  Smith's  case,  regulated  the 
speed  only  upon  crobsings,  but  the  court  gave  it  in  charge  as 
if  it  was  applicable  to  every  portion  of  the  town,  which  was 
inappropriate.    The  judgment  was  reversed,  and  a  new  trial 
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granted.  The  second  trial  of  this  case  in  the  superior  courl 
resulted  in  a  nonsuit,  which  was  affirmed  bj  this  court:  See 
Smith  V.  Central  R.  R  etc.  Co.y  82  Ga.  801. 

In  Central  R.  R.  etc.  Co.  v.  Raiford,  82  Ga.  400,  though 
the  plaintiff  below  was  injured  upon  a  crossing,  or  very  near 
to  it,  he  was  not  at  the  time  U8ing  the  highway  for  the  pur- 
pose of  crossing  the  railroad,  but  was  using  the  track  for  the 
purpose  of  walking  '**  upon  it;  and  it  was  held  that  though 
the  statutory  diligence  as  to  giving  signals  in  approaching 
public  crossings  was  required  of  railroads  primarily  for  the 
benefit  of  persons  crossing  the  track,  and  not  those  walking 
upon  it,  yet,  relatively  to  the  latter,  a  failure  to  comply  with 
the  statute  was  evidence  of  negligence  to  be  considered  by 
the  jury.  This  case  does  not  squarely  hold  that  such  failure 
would  alone  make  the  company  liable.  It  really  does  not, 
we  think,  go  further  than  the  class  of  cases  referred  to  in  con- 
nection with  Western  etc.  R.  R.  Co.  v.  Meigs^  74  Ga.  857;  but 
even  if  it  can  be  construed  as  holding  that  the  failure  in  ques- 
tion would  of  itself  be  a  ground  of  recovery,  it  does  not  con- 
flict with  what  is  ruled  in  the  case  at  bar,  for,  in  the  Raiford 
case,  the  injury  was  practically  upon  a  crossing,  although 
the  plaintiff  was  not  making  a  proper  use  of  it. 

It  appeared  in  Port  Royal  etc.  Ry.  Co.  v.  Phinizy^  83  Ga. 
192,  that  the  plaintififs  mule  was  killed  upon  a  trestle  between 
a  blow-post  and  a  public  crossing,  probably  one  hundred  and 
fifty  yards  from  the  crossing;  and  it  was  held  that,  accord- 
ing to  the  principle  ruled  in  Western  etc.  R.  R.  Co.  v.  Jones^ 
65  Ga.  631,  there  was  no  error  in  giving  in  charge  to  the  jury 
sections  708  and  710  of  the  code.  Chief  Justice  Bleckley 
said:  "  If  they  are  pertinent  when  stock  are  beyond  the  cross, 
ingy  we  can  see  no  reason  why  they  are  not  so  when  the  stock 
are  on  the  hither  side  of  the  crossing.  The  sections,  and  the 
conduct  of  the  company's  employees  under  them,  are  simply 
for  consideration  by  the  jury.  Their  importance  is  nothing 
like  the  same  when  the  injury  occurs  at  a  distance  from  the 
public  crossing,  as  when  it  occurs  upon  the  crossing.  Still, 
they  have  some  relevancy  in  either  case."  The  chief  justice 
doubtless  overlooked  the  case  of  Western  etc.  R.  R.  Co.  v. 
jifatn,  64  Ga.  649,  which  was  precisely  in  point.  We  dispose 
of  the  Phinizy  case  as  we  did  of  the  two  cases  just  mentioned 
in  this  connection. 

••^  In  Central  R,  R.  Co.  v.  Denson,  84  Ga.  774,  the  plain- 
tiff below  recovered  for  the  homicide  of  her  husband,  which 
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occurred  between  a  l>low-po8t  and  a  public  crossing,  and  the 
judgment  in  her  favor  ^ras  affirmed  bj  this  coart,  Simmons, 
Justice,  dissenting.  Although  the  question  of  negligence  in 
failing  to  observe  the  requirements  of  section  708  of  the  code 
was  somewhat  involved  in  the  case,  we  think  a  close  exanii* 
nation  of  it  will  show  that  the  recovery  was  allowed  to  stand, 
not  because  of  the  mere  failure  of  the  employees  in  charge  of 
the  train  to  obey  this  particular  statute,  but  upon  the  idea 
thai  the  tact  of  the  killing  changed  the  burden  of  proof,  and 
that,  as  t\ie  company' introduced  no  evidence,  the  jury  were 
authorized  to  infer  theae  employees  were  guilty  of  gross  and 
\f anion  negligence. 

The  case  of  Ivy  v.  East  Tenn,  etc.  Ry.  Co,^  88  6a.  71,  was 
decided  by  two  justices,  who  affirmed  the  granting  of  a  non- 
suit, although  the  train  was  running  too  fast  and  the  bell  was 
not  rung  in  approaching  a  crossing,  it  appearing  that  the 
injury  did  not  take  plnce  at  a  crosfsing,  but  some  distance 
beyond  it;  also,  that  it  did  not  direct'y  result  from  any  neg* 
ligence  of  the  company,  but  really  from  that  of  the  plaintiff 
himself. 

The  record  in  Georgia  R.  R,  etc,  Co.  v.  Daniel^  89  Ga.  463, 
shows  that  the  plaintiff  was  injured  a  few  yards  from  a  cross- 
ing, in  the  direction  of  an  approaching  train,  and  that  he  was 
at  the  time  using  the  track  as  a  footway.  It  was  held  that 
under  the  particular  facts  of  that  case  the  engineer  had  no 
right,  as  a  matter  of  law,  to  assume,  on  first  seeing  the  man 
on  the  track,  that  he  would  get  off  in  time  to  save  himself; 
and  also,  that  it  would  not  have  been  appropriate,  in  a  case 
of  this  kind,  to  instruct  the  jury,  without  proper  explanation 
and  qualification,  that  the  statutory  requirements  as  to  blow- 
ing the  whistle,  ringing  the  bell,  and  checking  '*^  the  speed, 
were  not  for  the  protection  of  persons  using  the  track  as  a 
thoroughfare;  and  further,  that  instructions  on  the  subject 
should  conform  to  what  was  ruled  in  Central  R.  R,  etc.  Co. 
V.  Raiford,  82  Ga.  400. 

The  case  of  the  Central  R.  R.  etc.  Co.  v.  Oolden^  98  Ga. 
510,  has  some  bearing  on  the  question  now  under  considera* 
tion.  It  was  an  action  for  personal  injuries  caused  by  a  colli- 
sion with  a  train  more  than  two  hundred  yards  from  a  public 
crossing  which  the  train  was  approaching.  We  then  held  it 
was  not  error,  in  charging  the  jury,  to  recite  sections  708, 709, 
and  710  of  the  code.  This  harmonizes  with  the  rule,  already 
frequently  mentioned,  as  to  the  admissibility  of  evidence 
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showing  ft  Tiolation  of  thata  sections.  It  was,  however,  also 
held  that  while  the  failure  to  observe  the  requiremeDts  of 
these  sections  might,  id  the  abstract,  be  negligence  per  te,  it 
might  be  no  negligence  at  all  relatively  to  a  person  thus 
injured;  and  that  in  Golden's  case  it  really  amounted  to  no 
more  than  a  fact  to  which  the  jury  could  look  in  ascertain* 
ing  whether,  relatively  to  him,  the  company  waa  negligent  or 
not. 

In  connection  with  all  the  above  eases,  see,  also,  the  fol- 
lowing, which,  while  not  bearing  directly  upon  the  question 
in  hand,  may  throw  some  light  upon  it.  Morgan  v.  Central 
R  R.  Co.,  77  Ga.  788,  in  which  Justice  Hall  remarks  that  the 
provision  requiring  continuous  checking  of  speed  is  a  harsh 
one,  and  suggests  legislation  modifying  it  In  that  case  it 
was  held  that  the  statute,  being  penal  in  its  nature,  should 
be  strictly  construed,  and  should  not  be  held  to  apply  to  a 
train  working  exclusively  within  the  blow^posts.  Harrit  v. 
Central  R.  R.  Co.^  78  Ga.  626,  635,  where  it  was  held  the 
statute  had  no  application  when  a  train  '**  started  at  or 
upon  a  public  crossing.  Crawley  v.  Georgia  R,  R.  etc.  Co.^ 
82  Ga.  190,  where  stock  was  killed  between  the  blow-post  and 
a  crossing,  and  it  was  held  that  the  law  does  not  require  the 
speed  of  the  train  to  be  checked  before  reaching  the  blow* 
post;  and  if  the  train  be  under  such  control  that  it  may  be 
stopped  at  the  crossing,  no  liability  would  attach  because  of 
its  running  too  fast  to  be  stopped  at  any  intermediate  point 
between  the  blow*po8t  and  the  crossing. 

There  is  one  other  Georgia  case  which  has  not  been  before 
mentioned,  because  ^the  crossing  law"  was  not  involved 
in  it,  but  it  is,  in  principle,  applicable  here.  We  refer  to 
Hollaiid  V.  Sparks,  92  Ga.  753,  which  sustains  the  doctrine  that 
the  breach  of  a  given  duty  is  not  negligence  relatively  to  one 
to  whom  the  duty  in  question  was  not  due. 

We  will  now  notice  some  of  the  leading  text-books,  and 
later  on  some  of  the  decisions  of  other  courts  in  connection 
with  the  question  in  hand,  and,  with  but  little  comment,  make 
extracts  from  the  same,  many  of  which  will  illustrate  the  perti« 
nency  of  the  case  last  cited  to  the  present  discussion.  Before 
proceeding  further,  however,  it  may  be  well  to  observe  that 
the  law  requiring  the  checking  of  trains  in  approaching 
crossings  seems  to  be  peculiar  to  Georgia,  and  we  therefore 
cite  authorities  relating  to  the  giving  of  signalSi  and  to  other 
matters  which,  by  strong  analogy,  are  in  point. 
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The  folloifin^  is  from  Bishop's  Noncontract  Law,  section 
446:  **To  sustain  an  action  for  negligence  the  plaintiff  must 
have  Buffered  a  legal  injury  whereof  he  is  entitled  to  com- 
plain.   Therefore,  however  great  the  defendant's  negligence, 
if  it  was   committed  without  violating  any  duty  which  he 
owed   either  directly  to  the  plaintiff,  or  to  the  public  in  a 
matter  whereof  he  had  a  right  to  avail  himself,  .  .  .  •  there 
is  nothing  which  the  law  will  redress."     And  in  section  1038, 
referring  to  trespassers  ^^*  on  the  track,  this  eminent  au« 
ihor  applies  the  rule  by  saying:  **  Though  the  failure  to  give 
a  signal  required  by  the  law,  or  a  rule  of  the  road,  is  negli- 
gence in  its  management,  not  always,  perhaps  never,  in  just 
doctrine,  can  a  trespasser  so  avail  himself  of  the  omission  as 

to  charge  the  road In  reason,  rules  requiring  signals, 

prohibiting  dangerous  fast  running  and  the  like,  should  ))e 
construed  as  intended  to  protect  persons  to  whom  the  road 
owes  a  duty,  not  tresspassers;  so  that  the  former  only  can 
found  rights  upon  them." 

**  If  there  is  no  duty,  there  can  be  no  negligence.  If  tlie 
defendant  owes  a  duty,  but  does  not  owe  it  to  the  plaiiiliff, 
the  action  will  not  lie":  1  Shearman  and  Red  field  on  Neg- 
ligence, sec  8.  To  the  same  effect,  see  Oooley  on  Torts,  *659 
et  seq.  This  distinguished  jurist  illustrates  the  application 
of  the  rule  as  follows:  ^'The  general  duty  of  a  railway  com- 
pany to  run  its  trains  with  care  becomes  a  particular  duty  to 
no  one  until  he  is  in  a  position  to  have  a  right  to  oomplain  of 
the  neglect:  the  tramp  who  steals  a  ride  cannot  insist  that  it 
ia  a  duty  to  him;  neither  can  he  when  he  makes  a  highway 
of  the  railway  track  and  is  injured  by  the  train.  A  man 
may  be  careless  to  the  degree  of  criminality  who  leaves 
poisoned  food  about  where  others  will  be  likely  to  pick  it  up 
and  be  injured  by  it;  but  he  owes  in  this  regard  no  duty  to 
the  burglar  who  breaks  into  his  house  to  despoil  it.  So  it 
may  not  be  wise  or  prudent  for  one  to  have  upoti  his  premises 
an  uncovered  pit,  but  he  is  under  no  obligation  to  cover  it 
for  the  protection  of  trespassers":  See,  also,  Patterson's 
Railway  Accident  Law,  160-162,  where  cases  are  collected 
with  reference  to  the  duty,  relatively  to  different  classes  of 
persons,  of  giving  signals. 

We  find  the  following  in  16  American  and  English  Encyclo- 
pedia of  Law,  title  **  Negligence,"  pages  411,  412:  **In  order 
to  maintain  an  action  for  negligent  injury  it  must  appear 
that  there  was  a  legal  duty  ^^  due  from  the  person  inliict' 
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ing  the  injury  to  the  person  on  whom  it  was  inflicted,  and 
that  Buch  duty  was  violated  by  a  want  of  ordinary  care  on 
the  part  of  the  defendant.  It  is  not  sufficient  that  there  be 
a  genenil  duty  to  the  public  which  is  violated,  but  in  all  civil 
cases  the  right  to  enforce  such  duty  must  reside  in  the  indi- 
vidual injured  because  of  a  duty  due  him  from  his  injurer,  or 
he  cannot  recover."  In  an  article  entitled  •  Crossings,"  ap- 
pearing in  this  same  most  valuable  and  useful  work  (vol.  4, 
pp.  922,  923),  the  penal  nature  of  many  of  the  statutes  re- 
quiring the  giving  of  signals  on  the  approach  of  trains  to 
public  highways  is  commented  upon,  and  allusion  is  made  (o 
the  familiar  rules  by  which  violations  of  penal  laws  are 
generally  treated  as  willful,  and  the  wrongdoer  often  held  re- 
sponsible for  even  remote  consequences  of  his  acts  of  omis- 
sion or  commission.  But  the  author  adds  that:  '*  It  is  not 
usual,  however,  to  apply  these  quasi  criminal  law  doctrines 
to  cases  involving  the  omission  of  statutory  signals  by  rail- 
road companies,  and  they  are  generally  determined  by  the 
rules  that  govern  in  cases  of  negligence."  In  a  note  to  which 
reference  is  directed  it  is  further  said:  "This  sufficiently  ao- 
pears  from  the  numerous  cases  cited  throughout  this  article 
wherein  omissions  to  comply  with  statutory  requirements  are 
treated  as  merely  negligent.  It  is  proper  to  so  treat  them, 
because  the  statutory  requirements  are  generally  only  in- 
tended to  raise  the  standard  of  care,  and  make  precautions 
necessary  that  would  not  have  been  required  at  common 
law." 

Disobedience  of  a  criminal  statute  forbidding  a  thing  malum 
in  se  is  a  much  more  serious  matter  than  the  violation  of  a 
statute  which  simply  makes  a  given  nci  malum  prohibitum; 
that  is,  forbids  something  innocent  in  itself,  and  renders  it 
unlawful  on  the  ground  of  public  policy  and  in  the  common 
interest  of  good  government  and  the  public  welfare,  for  the 
purpose  of  compelling  a  *®*  higher  standard  of  care  with 
regard  to  certain  persons  or  things,  and,  to  this  end,  places 
under  proper  restrictions  a  business  dangerous  in  itself,  and 
likely  to  prove  hazardous  to  life  or  limb  if  not  conducted 
with  abundant  caution.  Accordingly,  while  every  one  is 
resj)onsiblo  for  the  direct  consequences  of  any  criniinal  act, 
and  oftentimes  for  the  remote  consequences  of  a  criminal  act 
which  is  malum  in  ee^  it  does  not  follow  that  every  one  is 
responsible  for  all  the  consequences,  direct  or  remote,  of  an 
unlawful  act  which  is  merely  malum  prohibitum. 
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In  Gorrii  y.Seot^  Lu  R.  9  Ex.  125,  it  was  said:  "Where  a 
statute  creates  a  duty  witli  the  object  of  preyenting  a  mischief 
of  a  particular  kind,  a    {>er8on  who,  by  reason  of  another's 
neglect  of  the  statutory  duty,  suffers  a  loss  of  a  different 
kind Jb  not  entitled  to  maintaiii  an  action  in  respect  of  such 
loss/'    Accordingly,  notMrithstanding  the  statute  in  question 
imposed  penalties  to  secure  tlie  observance  of  its  provisions, 
it  was  held  that  as  its  object  was  to  prevent  the  spreading 
of  contagious  diseases  among  animals  while  being  transported 
by  vessel,  and  not  to   protect  them  against  perils  of  the  sea, 
tiie  plaintiff  could    not    base  upon  this   statute  a  right  to 
recover  because  of  a  failure  to  furnish,  as  it  required,  separate 
pens  for  his  sheep,  by  reason  of  which  omission  to  comply 
with  the  statutory    duty   a    number  of  them   were  washed 
overlK)ard  and  drowned. 
il/2  i/iteresting  case   in   this  connection  is  that  of  ilf^triton 
f.Neiocastle  etc.    Water    Works  Co.,L.  R.  2  Ex.  Div.  44!,  in 
which  it  was  held  tliat  the  mere  fact  that  tlie  breach  of  a 
public  statutory  duty,  for  which  a  penalty  recoverable  by  a 
cotnniou  informer  was  imposed,  has  caused  damage,  does  not 
vesl  a  rig\\t  of    action  in  the  person  suffering  the  damage 
ag;a\uBt  the  person   guilty  of  the  breach;  and  that  whetiier 
or  not  such  riglit  of  action  arose  from  the  breach  must  de- 
pend  upon  the  ohject  *®'  and  languaeje  of  the  particular 
statute.     An  examination  of  the  facts  and  of  the  opinions  of 
Lord  Cairns,  L.  C.  Cockburn,  C.  J.,  and  Brett,  L.  J.,  will  sliow 
that  this  case  is  very  much  in  point.     It  reversed  the  jn<Jg- 
inent  of  the  court  of  exchequer  in  the  same  case,  L.  R.  6  Ex. 
404,  which  followed   Coach  v.  Steel,  3  El.  &  B.  402;   L.  J.  23 
Q.  B.  121. 

It  appeared  in  St.  Tjouis  etc.  Ry.  Co.  v.  Payne,  29  Kan.  166, 
that  the  plaintiff  drove  to  a  mill  situated  about  one  hundred 
yards  from  a  public  railway  crossing,  tied  his  team  to  a 
hitching-post,  and  went  into  the  mill.  Shortly  thereafter  his 
team  became  frightened  by  the  noise  of  an  approaching  train, 
broke  loose,  ran  in  the  direction  of  the  crossing,  and  there 
collided  with  the  train.  The  company  failed  to  comply  with 
the  statutory  requirement  as  to  sounding  the  whistle  upon 
approaching  the  crossing,  for  which  neglect  of  duty  the  stat- 
ute provided  a  penalty.  Plaintiff  sought  to  recover  damages 
on  the  ground  that,  had  the  company  complied  with  the 
statute,  he  would  have  had  an  opportunity  to  look  after  his 
team,  and  thus  have  avoided  the  accident.     It  was  held  that: 
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•*A8  plaintiff  was  not  traveling  on  the  highway,  at  or  near 
the  railroad  crossing,  the  company  owed  him  do  duty,  under 
the  statute,  to  sound  the  whistle  for  the  purpose  of  giving 
him  notice,  so  that  he  might  leave  the  mill  and  hold  or  look 
after  his  team  to  keep  it  from  breaking  loose  and  running 
away." 

The  following  is  the  headnote  in  Williams  ▼.  Chicago  etc. 
R.  R.  Co.,  135  111.  491,  25  Am.  St.  Rep.  397:  "Negligently 
omitting  to  whistle  or  ring  a  bell  when  approaching  a  cross- 
ing,  as  required  by  [statute],  does  not  render  the  coinpany 
liable  to  a  farmer  who  is  plowing  in  his  field  near  the  cross- 
ing, and  who  is  injured  through  his  horses  taking  fright  at 
the  train,  since  the  statutory  requirement  is  only  intended 
for  the  benefit  of  travelers  on  the  highway."  The  opinion  in 
that  case,  *®*  delivered  by  Magruder,  J.,  is  strong  and 
pointed.  He  cites  many  authorities,  including  our  case  of 
Holmes  v.  Central  R,  R,  etc.  Co.,  87  Ga.  593. 

In  Morriasey  v.  Providence  etc.  R.  R.  Co.^  15  R.  I.  271,  it 
appeared  that  the  company  had  failed  in  the  duty  imposed 
upon  it  by  law  of  guarding  its  track  by  tlie  erection  of  fences 
along  its  right  of  way.  The  plaintiff,  a  child  four  years  of 
age,  strayed  across  the  track  in  front  of  his  home  to  the  op- 
posite side,  and  there  being  no  fence  to  obstruct  his  passage, 
went  thence  upon  land  adjoining  the  company's  right  of  way, 
and  was  there  injured  by  falling  into  a  trench  filled  with 
water.  The  court  sustained  a  demurrer  to  the  declaration 
on  the  ground  that  the  obligation  of  a  railroad  company  to 
guard  its  tracks  by  fences  is  chiefly  for  the  purpose  of  pro- 
tecting persons  and  cattle  from  the  danger  to  which  they 
would  be  exposed  by  going  upon  the  company's  premises, 
and  that  this  obligation  did  not  extend  to  guarding  a  person 
against  danger  to  which  he  might  be  exposed  on  the  preni* 
ises  of  its  neighbors.  In  delivering  the  opinion  of  the  court 
Stiness,  J.,  quotes  the  rule  previously  laid  down  in  O^Donnell 
V.  Providence  etc,  R.  R.  Co.,  6  R.  I.  211,  and  in  Smith  v.  Tt-ipp^ 
13  R.  I.  152,  that:  *'In  an  action  for  neglect  of  duty  it  is 
not  enough  for  the  plaintiff  to  show  that  the  defendant  neg- 
lected a  duty,  and  that  he  would  not  have  been  injured  if 
the  duty  had  been  performed;  but  he  must  also  show  that 
the  duty  was  imposed  for  his  benefit,  or  was  one  which  the 
defendant  owed  to  him  for  his  security  from  the  injury." 
O'DonnelTB  case  is  very  often  cited  in  this  connection.  In 
harmony  with  the  rule  just  quoted,  it  also  holds  tliat  the 
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Btatutorv  requirement  aa  to  ringing  the  bell  of  the  locomotive 
before  croesing  any  publio  highway  **wa8  exclusively  de- 
signed for  the  benefit  of  persons  crossing"  such  highway; 
**and  hence  a  person  who  is  injured  by  the  engine  whilst  he 
18  walking  along  the  track  of  the  railroad,  and  not  at  any 
*^*  crossing,  cannot  recover  damages  against  the  railroad 
company  for  such  injury  upon  the  ground  that  the  injury 
vas  caused  by  their  neglect  to  ring  the  bell  upon  their  loco- 
motive, as  required  by  the  statute." 

Metallic  Compression  Casting  Co.  ▼.  Fitchburg  R,  R.  Co.^  109 
Mass.  277,  280,  12  Am.  Rep.  689,  was  an  action  against  the 
railroad  company  for  damages  alleged  to  have  been  caused 
by  negligence  in  running  a  train  over  a  line  of  liose  stretched 
across  the  track  and  being  used  in  extinguishing  a  fire.  A 
few  hundred  feet  above  this  point  the  defendant's  track  was 
crossed  by  another  railway.  It  was  held  that  the  defendant's 
failure  to  comply  with  the  statutory  requirement  of  stopping 
before  crossing  another  railroad  at  grade  had  no  bearing  upon 
the  question  of  negligence.  Chapman,  C.  J.,  says:  '*  But  the 
object  of  the  statute  was  solely  to  prevent  the  collision  of 
trains  at  crossings,  and  had  no  reference  to  the  extinguish- 
ment of  fires.     It  is  not  applicable  to  this  case." 

A  penal  statute  of  Nev  Hampshire  prohibited  railroad 
companies  from  obstructing,  with  their  cars  or  locomotives, 
any  public  highway  for  a  period  exceeding  two  minutes.  In 
Hall  V.  BrowUj  54  N  H.  495,  it  was  held  that  the  purpose  of 
tiiis  statute  was  to  protect  travelers  against  unreasonable 
delay  at  railway  crossings,  and  a  violation  of  it  could  not  be 
rehed  on  by  the  plaintiff  as  a  ground  of  recovery  in^nn  action 
alleging  that,  being  delayed  at  a  crossing  for  more  than  two 
minutes  by  a  train  unlawfully  obstructing  the  same,  his 
horse,  when  an  engire  was  attached  and  the  train  started, 
became  frightened,  ran  away,  and  was  killed. 

The  plaintiff  in  Pike  v.  Chicago  etc.  R.  Co.^  39  Fed.  Rep. 
754,  was  a  watchman  on  one  of  defendant's  bridges,  and  was 
injured  while  attempting  to  cross  a  bridge  located  within 
about  half  a  mile  of  a  public  railroad  crossing.  In  passing 
upon  a  demurrer  to  his  declaration  the  circuit  court  of  the 
United  Stales,  citing  previous  ^^^  decisions  of  the  supreme 
court  of  Missouri  construing  the  statute  requiring  the  giving 
of  signals  in  approaching  railway  crossings,  held  that  the 
statute  could  not  be  invoked  in  the  plaintiff's  behalf  as  a 
ground  of  negligence,  but  tliut  lie  niutst  rely  sokly  lor  a  re- 
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eovery  upon  the  question  whether  the  defendant  owed  him  a 
common  law  duty  of  giving  notice  of  the  approach  of  the 
train,  plaintifTs  duty  requiring  him  to  pass  over  the  bridge, 
from  time  to  time,  to  enable  him  to  inspect  it.  In  the  opin- 
ion, Thayer,  J.,  says:  ^*  The  plaintiff,  who  was  not  hurt  at  the 
crossing,  but  was  injured  at  a  bridge  a  half  mile  east  of  the 
crossing,  cannot  assign  the  violation  of  the  statutory  duty — 
consisting  of  not  sounding  the  whistle  or  ringing  the  bell  at 
the  crossing — as  the  proximate  cause  of  the  injury  which  he 
sustained.     The  statute  was  not  enacted  for  his  benefit." 

It  was  held  in  Elwood  v.  New  York  Cent,  etc,  R.  R.  Co., 
4  Hun,  808,  a  case  in  which  it  appeared  that  plaintiff's  in- 
testate was  walking  along  the  track  near  defendant's  depot, 
wiien  he  was  struck  by  a  work  train  approaching  in  his  rear 
and  killed,  that  '^  the  fact  that  the  working  train  did  not  give 
the  signal  required  by  statute  on  crossing  a  street  before 
reaching  the  depot  was  not  an  act  of  negligence  toward  the 
intestate,  who  was  not  on  the  street,  or  where  he  had  any 
business  to  be." 

In  Chicago  etc.  Ry,  Co.  v.  Eininger^  114  111.  79,  it  was  held 
that:  ^'A  requirement  of  a  railway  company  to  keep  a  flag- 
man at  a  public  street  crossing  in  a  large  city,  to  give  warn- 
ing of  the  approach  of  trains,  is  intended  for  the  protection 
of  persons  crossing  the  railroad  tracks  at  such  crossing,  and 
not  for  the  benefit  of  persons  walking  along  the  railroad 
track,  employing  it  as  a  footpath.  To  the  latter  the  com- 
pany does  not  owe  the  duty  in  res|)ect  to  a  flagman." 

*^^  The  law  is  thus  stated  in  Harty  v.  Central  R.  R.  Co.^ 
42  N.  Y.  468:  "A  statute  of  New  Jersey,  requiring  railroad 
companies  to  ring  the  bell  or  blow  the  whistle  on  approach- 
ing highway  crossing  at  grade,  and  to  maintain  signboardB 
of  warning  thereat,  imposes  no  duty  toward  a  person  walking 
on  the  track,  but  not  at  the  crossing."  This  case  and  that  of 
O^Donnell  v.  Providence  etc.  R.  R.  Co,^  6  R.  I.  211,  are  both 
cited  in  Randall  v.  Bfdtimore  etc.  R.  R.  Co.y  109  U.  8,  478, 
485,  which  is  itself  in  point. 

The  following  was  announced  in  BeU  v.  Hannibal  etc.  22.  jR. 
Co.,  72  Mo.  50:  "The  requirement  of  section  806  of  the  Re- 
vised Statutes  that  the  bell  shall  be  rung  or  the  whistle 
sounded  at  the  approach  of  a  railroad  train  to  the  crossing  of 
a  public  highway,  is  for  the  benefit  of  persons  on  the  high- 
way, at  or  approaching  the  crossing.    Failure  to  comply 
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vith  the  statute   will  furnish  no  ground  of  complaint  to  a 
person  injured  on  the  track  at  a  distance  from  the  highway." 
We  might   multiply,  almost  indefinitely,   the  citation  of 
cases,  but  surely  enough  has  been  presented  to  establish  the 
doctrine  of  the  fourth  headnote.     We  do  not,  of  course,  mean 
to  Bay  there  are  not  cases  to  the  contrary,  among  which  may 
be  mentioned  that  of  Lonergaa  v.  Illinois  Cent,  Ry,  Co,^  87 
Iowa,  755,  in  which  a  rehearing  was  granted:  See  87  Iowa, 
759.    It  appeared  that  the  plaintiff  was  lawfully  on  defend- 
ant's depot  grounds  unloading  grain  into  a  crib  which  was 
near  two  highway  crossings,  when  defendant's  engine  passed 
without  giving  a  signal  and  frightened  plaintifiTs  team,  caus- 
ing the  animals  to  run  away  and  injure  the  plaintiff.     It  was 
held  that  under  a  stntute  providing  that  no  railroad  engine 
should  approach  a  highway  crossing  without  giving  a  signal, 
and  making  the  neglect  to  give  such  signal  a  misdemennor, 
*•*  the  defendant  was  liable,  though  the  plaintiff  was  not 
attempting  to  use  either  crossing.    Rothrock,  J.,  cites  Georgia 
R.  R.  Co,  V.    WUliar)is,  74  Ga.  723,  and  Central   R.  R.  etc. 
Co,  V-  Raiford,   82  Ga.  400,  in  support  of  the   conclusion 
reached  by  the  supreme  court  of  Iowa.     The  comment  we 
have   already  made  upon  these  two  cases  is  sufficient,  we 
think,  to  show  that  they  do  not  really  sustain  the  doctrine  of 
the  Iowa  case;  but  even  if  they  were  appropriately  cited  in 
that  case,  they  do  not,  as  has  been  shown,  constrain  us  to  now 
follow  that  doctrine. 

5.  We  have  not,  of  course,  intended  to  even  intimate,  by 
any  thing  already  said,  that  the  duty  is  not  upon  railroad 
companies  to  observe  all  ordinary  and  reasonable  care  and 
diligence  to  avoid  injuring  or  killing  a  human  being  on  the 
track  elsewhere  than  at  a  public  crossing,  when  bis  presence 
becomes  known  to  the  engineer.  It  is  undoubtedly  true  that 
a  failure  in  such  care  and  diligence,  after  that  time,  from 
which  injury  results,  will  render  the  company  liable  unless  it 
could  have  been  avoided  by  the  use  of  ordinary  care  on  the 
part  of  the  person  hurt  or  killed.  There  is,  however,  to  some 
extent,  a  distinction  between  what  would  be  the  duty  of  per- 
sons  in  charge  of  a  railroad  train  with  reference  to  cattle  or 
other  domestic  animals,  and  with  reference  to  human  beings 
upon  the  track.  The  company's  servants  ought  to  endeavor 
to  stop  the  train  as  soon  as  animals  are  seen  on  the  track,  be- 
cause there  is  no  presumption  that  they  will  leave  it  so  as  to 
escape  ^he  danger;  but,  as  has  been  often  ruled,  the  persons 
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in  charge  of  the  locomotive  need  not  always  begin  to  imme- 
diately check  the  speed  of  the  train,  or  endeavor  to  stop  it, 
when  a  human  being,  apparently  without  infirmity,  is  seen 
upon  the  track,  for  the  presumption  is  that  he  will  leave  it 
for  his  own  protection.  In  a  case  like  the  presenty  however, 
it  was  the  imperative  duty  of  *••  the  engineer  to  endeavor 
to  stop  his  train  immediately  upon  seeing  the  man  and  the 
boy.  They  were  upon  a  high  trestle,  and  it  was  obviously 
out  of  their  power  to  escape  danger  except  by  going  forward 
to  the  end  of  the  trestle.  They  could  not  leave  their  place  of 
danger  by  going  off  to  one  side.  It  was,  therefore,  no  place 
for  a  presumption  that  they  would  be  able  to  take  care  of 
themselves.  The  evidence  shows  beyond  all  controversy  that 
every  possible  effort  was  made  to  stop  the  train  and  save  the 
lives  of  this  man  and  boy  as  soon  as  they  were  observed  by 
the  company's  servants.  It  is,  therefore,  under  the  law  as 
lierein  ruled,not  liable  in  damages  for  the  homicide  of  tlie 
child. 

The  duty  of  stopping  a  train  to  prevent  injury  to  cattle  or 
horses,  or  to  prevent  destroying  human  life,  exists,  when  the 
danger  becomes  apparent,  irrespective  of  **the  crossing  law." 
Tliis  duty  applies  generally  to  all  portions  of  a  railway 
track,  and  the  provisions  of  our  statute  regulating  the  duties 
of  engineers  in  approaching  public  crossings  are  specifically 
applicable  in  cases  where  injuries  have  occurred  upon  such 
crossings. 

6.  If  we  have  succeeded  in  showing  that  the  proposition 
announced  in  the  fourth  head  note  is  sound  law  it  follows 
that  where  one  is  injured  or  killed  upon  the  track  of  a  rail- 
road elsewhere  than  at  a  public  crossing,  and  there  is  no 
negligence  imputable  to  the  company  except  the  failure  of  its 
servants  to  obey  the  statutory  requirements  above  mentioned, 
the  company  is  not  liable.  In  the  present  case  there  was 
no  evidence  authorizing  a  finding  that  the  company's  serv- 
ants were  guilty  of  any  negligence  whatever  if  the  failure  in 
the  above  respect  be  counted  out;  and  we  therefore  think  the 
verdict  was  wrong.  In  cases  of  this  nature,  however,  the 
failure  of  the  company's  servants  to  obey  the  statute  prescrib- 
ing their  duties  in  approaching  public  crossings  is,  when  a 
part  of  the  re$  gestx^  admissible  in  evidence,  ^^®  and  may  be 
corisidered  by  the  jury  in  passing  upon  the  question  whether 
there  was  or  was  not  negligence  on  the  part  of  the  company 
relatively  to  the  person  injured  or  killed;  that  is,  negligence 
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arising  from  a  breach  of  duty,  dae  at  the  time  and  place  of 
the  calamity,  by  the  company  to  that  person.  This  court,  as 
will  appear  from  its  numerous  decisions  already  cited,  and 
from  many  others  which  could  readily  be  found,  is  thoroughly 
committed  to  the  propositions  just  stated,  and  has  no  dispo- 
sition to  recede  from  them.  It  is  safe  to  say  that  whatever 
forms  a  part  of  the  res  gestm  of  any  transaction  or  occurrence 
undergoing  judicial  investigation  may  be  proved.  The  prin« 
cipal  difficulty,  in  a  case  against  a  railroad  company  for  an 
injury  on  the  track  not  at  a  crossing,  consists  in  defining 
what  use  can  properly  be  made  by  the  jury  of  the  fact  that 
the  servants  of  the  company  disregarded  the  requirements  of 
the  statute  in  approaching  some  crossing  near  the  scene  of  the 
injury.  Generally,  any  fact  constituting  a  part  of  the  res 
geit»  has  some  bearing  upon  a  proper  determination  of 
the  real  matter  in  controversy  between  the  parties.  Some- 
times, a  fact  ooncerning  the  admissibility  of  which  there  can 
be  no  question  is  of  very  little  consequence;  and  at  other 
limes  tlie  same  fact  may  be  vitally  important  For  instance, 
on  the  trial  of  an  indictment  for  an- assault  and  battery,  it 
would  usuallv  be  entirely  immaterial  whether  the  accused  at 
the  time  of  the  fight  wore  a  black  coat  or  a  brown  one;  but 
it  is  easy  to  conceive  of  circumstances  under  which  this  ap-' 
{larently  triTial  matter  miglit  become  a  vitally  serious  issue. 
It  would  be  difficult  to  express  in  words  a  precise  and  ac- 
curate rule,  applicable  alike  in  all  cases,  for  measuring  the 
importance  or  lack  of  importance  which  should  be  attached 
to  any  given  fact  in  determining  a  question  of  negligence. 
An  Uonest  jury  is  more  than  apt  to  give  each  fact  and  cir- 
cumstance its  proper  value  without  the  aid  *^^  of  minute 
and  detailed  instructions  from  the  court;  and,  consequently, 
it  would  generally  be  sufficient,  on  the  trial  of  an  action 
against  a  railroad  company  for  an  injury  occurring  upon 
its  track  in  the  vicinity  of  a  public  crossing,  for  the  judge 
to  inform  the  jury  that  the  mere  failure  of  the  company's 
•ervants  to  observe  the  provisions  of  section  708  of  the  code 
in  npproacbing  the  crossing  would  not,  of  itself,  be  a  ground 
of  recovery  against  the  company,  but  that  they  might  take 
this  failure  into  consideration  in  determining  whether  there 
was  GO  the  part  of  the  company,  in  the  given  case,  any  act 
of  negligence  which  would  make  it  liable.  And-  it  would 
also  be  very  appropriate  for  the  judge,  in  this  connection,  to 

tzpUin  clearly  to  the  jury  the  question  of  negligence  really 
m.  Br.  RMf^  vou  XLrv.-i2 
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involved.  In  most  caeee  of  this  kind  the  plaintiff  relies  upon 
the  statutory  presumption  of  negligence  against  the  company, 
and  also  strengthens  his  case  by  whatever  available  evidence 
he  may  have  at  his  command.  On  the  other  hand,  it  usually 
happens  that  the  company  undertakes  to  vindicate  its  dili- 
gence by  calling  as  witnesses  its  servants  who  were  present 
when  the  injury  was  inflicted.  In  this  manner  the  issues 
submitted  to  the  jury  are  formed.  Where  an  employee  of 
the  company  is  put  on  the  stand  as  a  witness  for  the  defend- 
ant, his  entire  conduct  at  the  time  of  the  transaction  under 
investigation,  whether  such  conduct  be  disclosed  by  his  own 
testimony  or  by  that  of  others,  may  be  considered  by  the 
jury  in  determining  what  weight  should  be  given  to  his  testi. 
mony.  Suppose,  for  instance,  it  was  charged  that  an  engi- 
neer, after  seeing  a  person  or  an  animal  on  the  track,  failed 
to  take  the  proper  precautions  to  prevent  a  collision,  and 
rushed  forward  regardless  of  consequences,  and  that  this 
charge  was  stoutly  denied  by  him.  Then,  certainly,  all  be 
did  at  the  time  would  be  material  in  weighing  what  he  said 
as  a  witness.  If  it  appeared  that  he  deliberately  ^^*  dis- 
obeyed a  public  law  of  the  state  this  fact  might,  in  the  opin- 
ion of  the  jury,  throw  some  light  upon  the  question  as  to 
whether  or  not  he  had  disregarded  any  other  duty  devolving 
upon  him.  We  do  not  say  it  ought  to  do  so,  but  it  is  a  mat- 
ter for  them.  If,  on  account  of  the  exigencies  of  commerce 
and  travel,  the  law  as  to  crossings  is  generally  and  notori- 
ously disobeyed  by  all  railroad  companies,  the  fact  that  no 
attention  was  paid  to  it  in  a  given  instance  would  be  of  less 
importance,  as  a  bnsis  of  reasoning,  than  would  be  the  case 
with  respect  to  some  other  law  which  is  almost  universally 
obeyed.  Again,  to  run  a  train  without  checking  over  a  pub- 
lic crossing  but  little  used  would  tend  in  a  far  less  degree  to 
show  that  the  engineer  was  a  reckless  man  than  would  the 
running  of  a  train  at  a  high  rate  of  speed  over  a  crossing  in 
a  populous  district  or  in  a  city  where  crowds,  of  people  were 
constantly  in  the  habit  of  using  the  crossing.  If  a  railroad 
company  had  a  rule  requiring  its  engineers  to  run  over 
bridges  at  a  low  rate  of  speed,  and  it  appeared  that  an  engi- 
neer had  violated  this  rule  by  running  over  a  given  bridge  at 
a  dangerous  rate,  this  fact  might  have  some  bearing  upon  the 
question  whether  or  not  he  was  reckless  or  negligent  in  the 
infliction  of  an  injury  immediately  therenfter  upon  a  person 
or  property  upon  the  track.     This  would  be  so,  although  the 
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act  of  negligence  mentioned  was  merely  the  breach  of  a  duty 
which  such  engineer  owed  to  his  employer,  and  not  a  viohi« 
tion  of  a  duty  which  the  company  owed  to  the  person  in- 
jured, or  a  matter  as  to  which  the  latter -had  any  right  to 
complain. 

The  instances  above  given  are  not  exhaustive,  and  are  in- 
tended  to  be  merely  suggestive.  We  leave  the  law  as  an- 
nounced, to  operate  as  the  general  rale,  and  will  trust  to  the 
trial  courts  and  juries  to  make  the  proper  application  of  it  in 
each  particular  case. 

7.  Willingham,  the  witness  mentioned  in  the  first  division 
^^'  of  this  opinion,  testified  to  his  knowledge  of  the  place 
where  the  homicide  occurred,  and  gave  it  as  his  opinion 
that,  at  such  a  place,  a  train  running  at  the  rate  of  forty-five 
miles  an  hour  could  be  stopped  within  a  distance  of  one  hun- 
dred yards.     The  evidence  of  all  the  witnesses  shows  beyond 
question  that  the  train  which  killed  the  plaintiff's  son  con- 
sisted of  a  locomotive  and  six  cars,  and,  at  the  time  of  the 
catastrophe,   was  running  down  grude  at  about   that  rate. 
Willinghann,  as  has  been  seen,  was  not  introduced  ns  a  witness 
on  the  trial,  but  his  testimony,  as  taken  down  on  a  former 
trial,  was  read  to  the  jury.     If  his  evidence  does  not  relate 
to  a  trnin  of  this  kind,  running  down  grade  at  the  rate  speci- 
fied, it  is  inapplicable;  if  it  does,  it  amounts  to  no  more  thani 
the  expression  of  an  opinion  on  his  part  that  such  a  train 
could,  under  these  circumstances,  be  stopped  within  a  dis* 
tance  of  one  hundred   yards.     We  do  not  think  his  mere 
opinion   suflicient  to  overthrow  the  positive,  and  otherwise 
uncontradicted,  evidence  of  the  engineer  and  fireman,  who 
were  upon  the  identical  train  in  question,  that  all  was  done 
which  could  possibly  be  done  to  stop  the  train,  and  that 
nevertheless  it  was  not  stopped  within  a  distance  of  over  four 
hundred  yards.     Besides,  the  testimony  of  these  two  wit- 
nesses is  entirely  consistent  with  common  knowledge  and 
every-day  experience,   and   was    strongly  corroborated   by 
other  witnesses  who  were  experts  in  such  matters,  and  who 
testifiecl  positively  that,  under  the  circumstances,  such  a  train 
could  not  have  been  stopped  in  time  to  avoid  the  catastro- 
phe.   It  also  appeared  that  the  engineer  and  fireman  mani- 
fested the  greatest  concern  for  the  safety  of  the  man  and  boy 
on  the  trestle,  and  there  is  nothing  in  the  entire  record  to 
indicate   the    slightest   disposition   to  wantonly   kill  these 
Unfortunate  persons.     Under   these  circumstances  no  jury 
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would  be  authorized  to  accept  as  correct  the  unsupported, 
and  apparently  unreasonable,  opinion  ^^^  of  a  single  witness 
as  to  the  distance  within  which  the  train  could  have  been 
stopped,  and  utterly  ignore  the  overwhelming  testimony  to 
the  contrary. 
Judgment  reversed.  

Negltobnoe — DuTT  ov  Parent  to  Protect  Child — Acnoir  iob  Death 
OF  Child.  —It  n  the  doty  of  a  parent  to  shield  his  yonng  child  from  daa* 
ger,  and  if,  by  hie  own  earelessuesi  and  neglect  of  the  duty  of  protection, 
be  con  tributes  to  his  loss  of  his  child's  services,  he  is  in  pari  deiido  with  a 
negligent  defendant^  and  cannot  recover  for  an  injury  to  the  child.  Whether 
the  parent  is  negligent  depends  on  whether,  under  the  circn Distances*  ho 
takes  reasonable  oare  of  hit  child:  JohtMon  r,  Heading  CHy  Pcusenger  By.^ 
160  Pa.  8 1.  647;  40  Am.  St  Rep.  752.  The  eases  are  not  harmonions  upon 
the  question  as  to  the  right  of  a.  parent  or  custodian  to  recover  for  the  in- 
jury or  IciUing  of  a  diiid  on  the  ground  that  it  ia  too  young  to  be  chargeable 
with  negligence,  but  the  weiglit  of  authority  seems  to  be  against  the 
position  that  a  child  of  tender  years  can  be  a  trespasser,  so  as  to  justify  or 
excuse  the  negligence  of  another  in  injuring  it  or  causing  its  death;  against 
the  position  that  the  parent  or  custodian  of  a  child  of  tender  years  can 
maintain  an  action  for  its  injury  or  death  where  the  parent  or  custodian 
was  uegligeut  iu  caring  for  it;  aud  against  the  position  that  the  uegligeaoe 
of  the  parent  or  child  in  such  cases  is  imputable  to  the  child:  Kerr  ▼. 
Forgttf,  54  111.  482;  5  Am.  Rep.  146,  and  note;  note  to  Robinson  ▼.  I^ao 
York  CatL  tie  R,  R.  Cc^  23  Am.  Rep.  7;  monographic  note  to  Erie  CHy  etc 
Jiy.  Co.  ▼.  SchuMer,  57  Am.  Rep.  474-479;  FUtgerald  v.  SL  Paul  etc.  Ry.  Co,^ 
29  Minn.  336;  4:iAm.  Rep.  212,  and  note;  monographic  note  to  ^reerT.  Cag»' 
eron,  55  Am.  Dec.  677;  Grant  v.  FUchburg^  160  Mass.  16;  39  Am.  St.  Repw 
449,  aud  note. 

Parent  and  Child — Negligence — Action  bt  Child  fou  Injubt  to 
Itsblp. — There  is  also  a  conflict  of  authority  upon  the  proposition  as  to 
whether  a  child  of  teivder  yoar%  aud  who  is  injured  by  a  third  person  by 
reason  of  the  negligence  of  its  parent  or  custoilian^  can  maintain  an  actioa 
by  its  next  friend  for  such  injury.  The  better  doctrine  seems  to  be  that  it 
can  maintain  such  action,  upon  the  ground  that  the  incapacity  of  the  child 
should  not  bo  made  to  expose  it  to  hurt  or  death,  without  redress  or  remedy, 
because  of  tlie  fault,  wanton  or  careless,  of  i:s  natural  protectors;  and  that 
the  negligence  of  the  parent  or  custodian  is  not  imputable  to  the  iufantk 
On  the  other  hanil,  this  ri^ht  is  strenuously  denied.  Compare  the  follow- 
ing  authorities:  Kerr  ▼.  Forgne^  54  III.  482;  6  Am.  Rep.  146;  note  to  Robin* 
ton  V.  New  York  CenL  etc  R.  R,  Co.,  23  Am.  Rep.  7;  Fitageraldr.  Sl  Patd 
etc  Ry.  Co.,  29  Minn.  330;  43  Am.  Rep.  212,  and  note;  uKMiographic  note  to 
F^'oer  V.  Cama-oiu,  55  Am.  Dec  677,  di-cussiug  contributory  negligence;  Erie 
City  etc  Ry.  Co.  ▼.  ScJiuster,  113  Pa.  St.  412;  57  Am.  Rep.  4/1,  and  mono- 
graphio  note  thereto  discussing  the  subject.  The  modem  tendency  is  to 
hold  the  negligent  injurer  li'ible  for  the  con:<eqneire^  of  his  own  wrongful 
act,  regardless  of  tlie  coutrlbotory  negligeuce  of  tho  child's  parent  or 
guardian:  BoUome  v.  Seuboard  etc  R.  B,  Co.,  114  N.  C,  6U9;  41  Am.  St.  Rep. 
791),  and  note.    The  age  and  discretion  of  the  child  are^  of  course^  proper 
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mbjeeti  of  consideration  for  the  Jury:  Kerr  T.  Forgutf  6i  HI.  482;  5  Aa. 
Bep.146. 

Action  bt  Motheb  vor  WnoirflFiTL  Dkath  of  Hkb  Child.— Evidknci 
Of  THK  Pbooniart  CiBOUvsTAMCS»  of  tbo  mother  may  be  given  in  an 
action  by  her  to  reooirer  damages  for  negligently  causing  the  deatli  of  her 
child,  M  showing  the  extent  of  her  depemlence  on  the  child  for  support, 
and  her  consequent  loss:  CUyo/Ghioago  ▼.  Powers,  42  IlL  169;  69  Am.  Deo. 
418;  HorganY,  PitdJU  MUU,  158  Mass.  402;  35  Am.  St.  Bep.  504,  and  note. 

BiiUR>AD  CoicpANiw— Bbkaob  Of  Btawtort  Dutt.— The  early  doo- 
trine  that  a  breach  of  statutory  duty  was  not  only  evidence  of  aegligeuoe, 
bat  that  such  negligence  oaused  the  injury  complained  of,  is  bow  abau- 
doned:  See  monographio  note  to  Oiiiom  ▼•  Delaware  e$e.  Carnal  Co,,  36  Auu 
St  Rep.  817,  discussing  proximate  and  remote  cause.  Thus,  where  the 
aerr&nts  in  charge  of  a  train  fail  to  ring  th^  bell  or  blow  the  whistle,  and 
aocfa  failure  could  not  have  been  the  cause  of  the  accident,  it  is  proper  to  so 
inttnict  the  jury,  and  to  tell  them  that  the  railway  corporation  cannot, 
because  of  such  failure,  be  held  answoraUls  for  the  accident:  McDonald  r« 
Itiernalioaal  etc.  By,  Co.,  86  Tex.  1;  40  Am.  St  £ep.  803,  and  note. 

Railroad  Comfakhs—Dott  as  to  TRRSPAassRS  and  Crildrbn  ox 
Trace. — If  a  treapaaser  upon  the  track  of  a  railroad,  or  attemptijig  to  cross 
the  track  at  a  place  other  than  a  poblie  oroasing,  is  injured  by  a  train,  the 
company  is  not  liable,  anlesa  the  injury  wa»  wantonly  and  willfully  in- 
iieted,  er  warn  the  result  of  auch  groes  negligeuoe  as  would  be  evidence  of 
viUfnlnsas:  Lobe  Short  cte.  By,  Co.  v.  Bodemer,  186  IlL  506;  82  Am.  St. 
Rep.  21S,  aod  note.  I^  upon  the  discovery  of  the  person  upon  the  track, 
•very  thiag  that  is  possible  is  done  to  prevent  an  accident,  the  company 
is  Dot  Hablo.  On  the  other  hand,  if  reckleseness  or  wantonness  is  shown, 
the  coni]«n  J  is  liable:  CetUral  JL  R.  etc  Co,  v.  VaughaH,  03  Ala.  200;  30 
Am.  St.  £b»p.  60,  and  note  discussing  the  subjeet  in  detaiL  This  note 
•hows  thskt  the  engineer  has  a  rights  under  ordinary  oircooMtances,  to  as« 
asne  tha.t  an  apparently  intelligont  human  being  on  the  track  will  get  oat 
of  harm's  way  before  the  engine  readies  him,  and  that  it  is  not  negfigeiit 
to  act  on  that  presumption;  but  with  respect  to  children  upon  the  track, 
proper  measures,  after  their  discovery,  most  be  taken  to  avoid  injuring 
thsok  The  question  of  ordinary  care  in  snob  cases  is  one  which  can  rarely, 
if  ever,  be  determined  as  a  matter  of  law,  and  should  therefore  be  suU 
lutted  to  the  jary:  Ouna  v.  Ohio  Biver  B.  B.  Co,,  36  W.  Va.  165;  32  Am. 
8k  Rep.  842:  and  notes  BoUmm  v.  Soaboard  etc  B.  B.  Ook,  114  N.  a  699| 
41  Ana.  St;  Bep.  709,  and  nolo. 
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Mbbohants'  National   Bank  of   Savannah  t;. 

GUILMARTIN. 

(98  GlOBGUL,  60S.] 

3AiLmifT8 — DsaRCB  ov  Cake  Rkquirsd.  —  All  bailees  aro  reqaired  to 
exerciw  oare  and  diligence  in  protecting  and  keeping  safely  the  thing 
bailed;  but  different  degroet  of  diligence  are  required  according  to  the 
nature  of  the  bailment. 
Banks — Dutt  as  to  Gratuitous  8pxcial  Deposit.— The  duty  of  a  bank 
in  protecting  and  keeping  safely  a  gratuitous  special  deposit  of  bonds 
requires  it  to  exercise  only  slight  care  and  diligence.  It  is  liable  only 
for  a  want  of  that  degree  of  care  and  diligence  which  is  termed  "  gross 
negligence.** 

" Slight  (Jarb  and  DiLiaBNCs'*is  "that  care  which  every  man  of  com- 
mon sense,  howsoever  inattentive  he  may  be,  takes  of  his  own  prop- 
erty. 

Banks— Qratihtoits  SpboialDbpo3IT— Gross  NBaLiGBMCB.— A  bank  re- 
ceiving a  gratuitous  special  deposit,  and  being  grossly  negligent  in  tak- 
ing care  of  it,  is  liable  for  its  loss  by  theft  of  the  cashier.  But  nothing 
short  of  a  knowledge  of  the  true  character  of  the  cashier  before  the 
theft,  or  reasonable  grounds  to  suspect  his  integrity,  followed  by  negli- 
gence to  remove  him,  amounts  to  "gross  negligence." 

Notiob  to  Presidbnt  is  Noticb  to  Bank. — The  knowledge  of  the  presi- 
dent of  a  bank  as  to  the  nn trustworthiness  of  its  cashier  is  knowledge 
of  the  bank  unless  the  president  is  an  accomplice  of  the  cashier. 

Banks— Special  Gratuitocs  Deposit — "Slight  Care." — A  bank  receiv- 
ing a  special  gratuitous  deposit  of  bonds  does  not  exercise  even  "slight 
oare'*  by  retaining  its  cashier  in  custody  of  the  property  after  a  knowl- 
edge of  facts  showing  that  he  deals  in  "  margins,'*  and  is  a  large  specn- 
lator,  on  his  own  account,  in  stocks  and  bonds. 

Banks— Gratuitous  SfJcciAL  Depo.sit— Slight  Garb,  How  Dktbrminki». 
To  determine  whether  a  bank  has  exercised  "slight  care  and  diligence*' 
in  caring  for  and  safely  keeping  a  gratuitous  special  deposit  of  bonds 
made  with  it,  and  which  were  afterwards  stolen  by  its  cashier,  the  first 
inquiry  is.  Was  the  cashier  at  the  time  of  his  original  selection  and 
employment  a  fit,  proper,  and  trustworthy  person  for  such  position  so 
far  as  the  bank,  in  the  exercise  of  slight  diligence,  could  ascertain  and 
determine.  If  he  was,  the  next  inquiry  would  be,  Did  the  bank,  at 
any  time  before  he  stole  the  bonds,  know,  or  have  cau»e  to  saspec^ 
that  he  had  become,  or  was  likely  to  become,  untrustworthy.  The 
bank  is  bound  to  exercise  slight  diligence  all  along  during  the  time  of 
his  employment. 
'  Banks— Gratuitous  Special  Bailment— Bubdbn  of  Proov. — ^If  a  bank 
receives  a  gratuitous  special  bailment,  the  buideu  of  proof,  after  proof 
of  loss,  is  on  the  bailee  to  show  that  it  exercised  slight  diligence,  but 
this  is  not  established  by  showing  merely  that  the  officers  of  the  batik 
treated  the  bailor's  property  in  the  same  manner  that  they  treated  the 
property  of  the  bank. 

Banks— Ltabilitt  of.  How  Affected  by  Selection  of  Oashier  Who 
Stbals  Deposit. — If  a  bank  receiving  a  gratuitous  special  deposit 
does  its  full  duty  in  selecting  a  proper  person  as  cashier,  and  in  not 
disregarding  indications  of  dishonesty  which  ought  to  arouse  suspicion 
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and  inTemtigation,  it  Is  not  responsible  to  the  bailor  though  its  oashter 
steals  tho  deposit.     This  would  prove  slight  diligence  which  woald 
exonerate  the  bank  from  liability,  though  it  would  be  liable  if  it  failed 
to  make  suoh  proof. ' 
Basks  and  Bankimo— Warrantt  AoAinvr  Tbut.— There  it  no  undertak- 
ing on  the  part    of    bank  receiving   a   gratuitous   special  deposit  of 
bonds  that  an  officer  of  the  bank  will  not  steal  the  bonds.     The  ques- 
tion of  liability,  in  case  of  loss,  turns  on  the  question  as  to  whether 
there  was,  or  was  not,  gross  uegligenoe  in  taking  care  of  the  property. 

ErtoiTij  da  Bignon  &  Chisholnij  for  the  plaintifT  in  error. 
C  N.  West  and  J,  R,  SaiLSsy^  for  the  defendant  in  error. 

*^'  Simmons,  J.  Guilmartin  sned  the  Merchant's  National 
Bank,  alleging  that  it  was  indebted  to  him  twenty  thousand 
dollarsy  in  that  on  March  7,  1887,  he  had  intrusted  to  and 
bailed  as  a  special  deposit  in  the  charge  and  custody  of  tlie 
defendant,  wliich  was  then  engaged  in  the  business  of  bank- 
ing,  ••*  certain  bonds  for  which  the  bank  gave  him  receipts 
of  that  date,  specifying  that  the  securities  therein  described 
were  "  to  be  held  subject  to  his  order,"  and  signed  by  the 
cashier  of  the  bank  (Gadsden)  as  such.  On  April  18,  1S91, 
at  the  defendant's  banking  house,  he  demanded  the  bonds, 
but  it  failed  and  refused  to  deliver  them,  etc.  The  defend- 
ant pleaded  that  it  had  exercised  all  due  care  in  keeping  the 
bonds,  but,  before  the  demand  for  them  was  made,  they  were, 
without  fault  on  its  part,  feloniously  taken  and  stolen.  The 
plaintifT  obtained  a  verdict,  and  the  defendant's  motion  for  a 
new  trial  being  overruled,  it  excepted  and  brought  the  case 
to  this  court,  and  the  decision  of  the  court  below  was  reversed. 
Merchants  Nat.  Bank  v.  Ouilmartin,  88  Ga.  797.  Upon  the 
second  trial  of  the  case  the  plaintiff  again  obtained  a  ver- 
dict, and  the  defendant  made  a  motion  for  a  new  trial,  which 
was  overruled,  and  it  excepted. 

The  evidence  warranted  the  verdict,  and  no  error  requiring 
a  new  trial  was  committed  by  the  court  below  in  admitting 
evidence,  or  in  charging  the  jury,  or  in  refusing  to  charge  as 
requested.  It  appears  that  the  bank  received  the  bonds  sued 
for  from  the  plaintiff  as  a  gratuitious  special  deposit,  and  that 
its  cashier,  Gadsden,  fraudulently  took  them  from  the  bank 
and  converted  them  to  his  own  use;  and  the  main  ques- 
tion in  the  case  was,  whether  or  not  the  defendant  exer- 
cised due  diligence  in  retaining  Gadsden  as  cashier  and 
<:ustodian  of  this  property,  under  the  circumstances  shown 
hy  the  evidence.     It  appears  from  the  evidence  that  dur- 
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Ing  the  time  the  bonds  were  in  the  bank  and  in  Gadeden's 
keeping  as  cashier,  he  was  engaged^  on  his  own  account, 
in  numeroas  and  large  specalations  in  stocks  and  bondP| 
on  *' margins";  and  there  was  evidence  that  the  president 
of  the  bank  knew  something  of  this*  A  broker  with  whom 
Oadsden  dealt  in  these  speculations  testified  that  their 
dealings  extended  continuously  through  a  *^*  period  of 
about  two  years  preceding  the  conversion  of  the  bonds, 
and  that  the  transactions  between  them  were  conducted  by 
interviews  at  the  cashier's  desk  in  the  bank,  where  tliey 
were  frequently  seen  by  the  president  of  the  bank;  tliat  the 
president  knew  Oadsden  was  speculating,  for  he  often  ap- 
proached the  witness  during  these  visits  to  the  bank,  and 
inquired  if  Oadsden  was  making  much  money;  that  he 
stated  to  the  witness  that  he  knew  the  witness  was  '*  doing 
business  with  folks  there  at  the  bank*';  and  on  one  occasion, 
in  the  hearing  of  the  witness,  and  just  after  he  and  Oadsden 
had  been  consulting  about  certain  New  York  and  New  Eng- 
land stocks,  of  which  Oadsden  then  had  two  hundred 
shares,  and  which  were  rapidly  fluctuating  in  value,  told 
Oadsden  to  buy  him  a  hundred,  and  Oadsden  thereupon 
directed  the  witness  to  buy  another  hundred  in  his  (Oads- 
den's)  name.  The  evidence  on  this  subject  was  not  met  by 
any  contradiction  or  explanation  on  the  part  of  the  defend- 
ant The  burden  was  upon  the  defendant  to  show  that  it 
exercised  proper  diligence:  Code,  seo.  2064;  and  this  burden 
was  not  removed,  nor  the  burden  of  showing  the  contrary 
cast  upon  the  plaintiff,  as  was  contended  on  the  part  of  the 
defendant,  by  showing  that  Oadsden  was  intrusted  with  the 
property  of  the  bank  of  a  similar  nature,  or  that  the  officers 
of  the  bank  gave  the  same  degree  of  supervision  to  the 
plaintiff's  property  as  to  that  of  the  banic.  The  law  pre- 
scribes a  certain  standard  of  care  as  to  bailments  of  this 
kind,  and  that  standard  is  not  the  conduct  of  the  bailee  in 
the  particular  case  with  reference  to  his  own  property,  but 
the  general  conduct  of  a  class — the  conduct  of  men  of  com* 
mon  sense,  as  a  class,  in  the  care  of  their  own  property: 
Code,  sec.  2063;  and  there  is  no  presumption  that  the  con* 
duct  of  the  bailee  in  the  particular  case  conformed  to  thai 
standard.  Section  2064  of  the  code,  above  cited,  declares 
that  "  in  all  cases  of  bailments  after  proof  of  ^^*  loss,  the 
burden  of  proof  is  on  the  bailee  to  show  proper  diligence^'; 
and  such  diligence  is  not  established   by  showing  merely^ 
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that  the  officem  of  the  bank  treated  the  bailor's  property  in 
the  same  manner  in  which  they  treated  the  property  of  the 
bftnk.  The  conduct  of  the  bailee  as  to  his  own  property  may 
&U  short  of  the  standard  of  diligence  prescribed  as  to  prop- 
erty intrusted  to  his  care;  and  nothing  less  than  actual 
proof  of  such  diligence  will  satisfy  the  requirement  of  the 
statute.  Under  the  evidence  before  them  the  jury  were  au- 
thorized to  find,  as  they  did,  that  the  defendant  failed  to 
show  such  diligence. 

The  law  applicable  to  the  case  is  so  clearly  stated  in  the 
charge  of  the  court  below,  that  we  give  in  substance  the  prin- 
cipal portions  of  the  charge,  adopting  the  same  as  a  part  of 
this  opinion:  All  bailees  are  required  to  exercise  care  and 
diligence  in  protecting  and  keeping  safely  the  thing  bailed. 
Different  degrees  of  diligence  are  required  according  to  t!ie 
nature  of  the  bailment.  It  being  conceded  that  the  bank,  in 
acceptingthe  plaintiff's  bonds  on  special  deposit^  did  so  gra- 
tuitously and  without  any  stipulation  or  agreement  that  it 
was  to  receive  or  have  the  right  to  demand  any  reward  or 
compensation  for  so  doing,  in  its  duty  of  protecting  and 
keeping  safely  the  bonds  so  deposited  it  was  bound  to  exer- 
cise only  slight  care  and  diligence,  *Hhat  care  which  every 
man  of  common  sense,  how  inattentive  soever  he  may  be, 
takes  of  his  own  property."  It  would  be  liable  only  in  the 
event  it  was  guilty  of  a  want  of  that  degree  of  care  and 
diligence  which  is  termed  ''gross  negligence,"  and  the  bonds ^ 
were  lost  because  of  tliat  gross  negligence.  If,  after  this 
deposit  was  made  with  the  bank,  the  plaintiff  by  his  agent 
demanded  the  return  of  his  bonds  by  the  bank,  and  the  bank 
failed  to  return  them,  this  would  constitute  sufiBcient  proof 
of  loss,  and  put  upon  the  bank  the  burden  of  showing  that 
its  failure  •^^  or  inability  to  return  them  was  not  due  to 
any  failure  on  its  part  to  exercise  due  diligence — that  degree 
of  care  which  the  law  requires  of  it  in  keeping  and  protecting 
bonds  so  deposited,  namely,  slight  care.  The  burden  would 
not  then  be  on  the  plaintiff  to  show  that  the  bank  was  grossly 
negligent;  the  burden  would  be  on  the  bank  to  show  that  it 
bad  exercised  slight  diligence  in  the  matter.  If  the  bank 
showed  it  had  done  so  it  would  be  acquitted  of  all  further 
accountability  for  the  bonds;  if  it  failed  to  show  this  it 
would  be  liable.  If,  while  the  bonds  were  in  the  custodv  of 
the  hi'ink  on  special  deposit,  they  were  stolen  by  its  cashier, 
Gadsden,  the  first  question  would  ihen  be,  Was  Gadsden,  at 
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tlie  time  he  was  originally  selected  and  employed  as  its 
cashier,  a  fit,  proper,  and  trustworthy  person  for  such  posi- 
tion, so  far  as  the  bank,  in  tiie  exercise  of  slight  diligence, 
could  ascertain  and  determine?  If  he  was,  the  next  inquiry 
would  be,  Did  the  bank,  at  any  time  before  he  stole  the  bonds, 
know  or  have  cause  to  suspect  that  he  had  become,  or  was 
likely  to  becoikie,  untrustworthy?  Tli^  bank  was  bound  to 
exercise  slight  diligence  all  along  during  the  time  of  his  em- 
ployment. If  it  knew  he*  had  become  untrustworthy,  or  if, 
in  the  exercise  of  slight  diligence,  it  could  have  ascertained 
that  he  was  dishonest  and  unfit  for  his  position,  it  would 
have  been  the  duty  of  the  bank  to  have  taken  such  action  as 
would  have  protected  the  deposit  from  danger  of  theft.  If 
any  indications  of  his  dishonesty  which  ought  to  have  aroused 
suspicion  and  investigation  came  to  its  knowledge,  and  it 
disregarded  them,  and  was  guilty  of  gross  negligence  in  so 
disregarding  them,  it  would  be  liable.  If,  on  the  other  hand, 
no  such  indications  came  to  its  knowledge,  and  it  exorcised 
the  slight  diligence  which  alone  it  was  bound  to  exercise,  it 
would  not  be  liable. 

Whatever  was  notice  enough  to  excite  attention  and  put 
the  bank  on  its  guard  and  call  for  inquiry,  was  also  ••*  no- 
tice of  every  thing  to  a  knowledge  of  which  it  is  afterward 
found  that  such  inquiry,  in  the  exercise  of  slight  diligence, 
might  have  led,  although  all  was  unknown  for  want  of  inves- 
tigation; that  is,  where  it  had  suflicient  information  to  so 
lead  it  to  the  knowledge  of  Gadsden's  dishonesty  and  unfit- 
ness it  would  be  deemed  to  be  cognizant  of  it.  If  it  was 
negligent — grossly  negligent  in  being  ignorant  under  such 
circumstances — this  would  be  equivalent  to  actual  knowl« 
edge  on  its  part.  If  at  a  time  when  the  president,  Ham- 
mond, was  in  the  bank  and  engaged  in  its  business  it 
came  to  his  knowledge  that  the  cashier,  Gadsden,  was  en- 
gaged, or  about  to  engage,  in  speculating  in  stocks,  his  knowl- 
edge would  be  the  knowledge  of  the  bank  as  to  such  fact.  If 
the  bank  had  no  knowledge  or  notice  of  it,  the  fact  that 
Gadsden  was  a  speculator,  if  that  be  a  fact,  could  not  figure 
ill  tins  case  to  make  the  bank  liable.  It  would  be  for  the 
jury  to  determine  whether  or  not  the  matter  of  speculating 
in  stocks  on  the  part  of  a  bank  cashier  was  a  thing  which 
rendered  him,  or  tended  to  render  him,  an  unfit  and  untrust- 
worthy person  to  fill  such  a  position,  and  whether,  if  knowl- 
edge of  any  such  fact  came  to  the  bank,  it  would  be  such  an 
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ir.dicaiion  of  diBhonesty  or  antrustworthiness  as  in  the  exer- 
cise of  slight  diligence  would  call  for  action  on  the  part  of 
the  bank  to  protect  the  plaintifTs  deposit;  and  it  would  be 
for  the  jary  to  Bay,  under  such  circumstances,  what  action 
the  bank  ought  to  take,  and  whether  or  not  the  bank  did  take 
Bucli  action. 

The  purchase  or  sale  of  stock  by  the  cashier  of  a  bank 
would  not  of  itself  be  proof  of  dishonesty,  while  the  buying 
and  selling  of  stock  beyond  his  evident  means  might  be. 
This  is  entirely  a  matter  for  the  jury.  It  is  for  them  to  de* 
termine  whether  or  not  speculation  on  his  part  is  such  a  cir- 
cumstance as  would  render  him  unfit  to  hold  his  position  as 
cashier.  If  the  cashier  had  been  ^^'  a  speculator  for  a  long 
time  previous  to  the  loss  of  this  property,  and  tlie  president  of 
the  bank  knew  that  he  was  a  speculator,  or  knew  of  such  cir- 
cumstances in  regard  to  him  as  would  have  put  any  man  in 
the  exercise  of  slight  diligence  on  inquiry  as  to  the  transac- 
tions of  the  cashier;  and  if  such  inquiry  would  have  devel- 
oped that  he  was  a  speculntor,  and  no  such  inquiry  was 
made,  and  by  reason  of  the  failure  to  make  such  inquiry  he 
was  left  in  charge  of  the  plaintiff's  pro()erty  with  the  oppor- 
timity  to  steal  it,  and  did  steal  it,  the  jury  could  consider  all 
these  facts  in  arriving  at  a  conclusion  as  to  whether  or  not 
the  defendant  was  guilty  of  gross,  negligence,  and  liable  for 
the  plaintiff's  property.  Notice  to  the  president  of  a  bank 
concerning  the  untrustworthiness  of  the  cashier  of  the  bank 
is  notice  to  the  bank,  unless  the  president  is  an  accomplice 
of  the  cashier.  When  the  bank  does  its  full  duty  in  selecting 
a  proper  person  and  in  not  disregarding  indications  of  dis- 
honesty which  ought  to  arouse  suspicion  and  investigation  j  it 
18  not  responsible  to  one  who  has  obtained  from  it  the 
favor  of  barely  keeping  specific  property  without  recom- 
pense,  though   the  cashier  steal  the  property  so  put  in  his 

charge. 

There  was  no  undertaking  on  the  part  of  the  bank  to  the 
plaintiff  that  an  officer  of  the  bank  should  not  steal.  The  case 
does  not  rest  on  any  such  warranty  or  undertaking,  but  on 
gross  negligence  in  caretaking.  Nothing  short  of  a  knowl- 
edge of  the  true  character  of  Gadsden  before  he  stole  the 
plaintiff's  bonds,  or  reasonable  grounds  to  suspect  his  in- 
tegrity, followed  by  neglect  to  remove  him,  would  amount  to 
gross  negligence. 

If  the  plaintiff  knew  from  his  own  personal  experience  that 
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as  to  Beciirities  received,  such  as  the  bonds  here  sued  for 
were,  the  directors  of  the  bank  neither  examined  nor  looked 
to  their  custody,  but  that  they  were  left  entirely  in  the 
charge  and  control  of  the  cashier,  and  that  the  only  gnnr- 
antee  to  parties  tearing  bonds  under  such  ^^^  circuuistaiice 
was  the  integrity  and  fidelity  of  the  casliier,  and  if  with  Uiis 
knowledge  he  left  the  bonds  with  tlie  cashier,  who  afterward 
stole  them  without  gross  negligence  on  the  part  of  any  of 
the  other  officers  of  the  bank,  he  could  not  recover  from  tlie 
bank  for  such  loss.  If  the  plaintiff  was  a  director  of  the 
bank  for  several  years,  and  during  that  time  made  specinl 
deposits  of  bonds  or  other  property,  and  intrusted  them 
solely  to  the  cashier,  Gadsden,  and  never  had  them  examined 
by  the  board  of  directors  or  other  officer  of  the  bank,  and  if 
the  same  course  was  pursued  by  the  bank  with  reference  to 
the  bonds  sued  for  by  the  plaintiff,  and  there  were  no  facts 
known  to  the  directors  of  the  bank  or  to  its  officers,  other 
than  Gadsden,  which  would  have  put  a  man  of  conmion 
sense  on  notice  that  Gadsden  was  an  improper  man  to  he 
retained  as  cashier,  then,  if  the  bonds  were  stolen,  the  plain- 
tiff could  not  require  of  the  bank  any  greater  degree  of  care 
in  the  supervision  of  his  property  by  the  directors  than  he 
himself  exercised  while  he  was  a  director. 

In  giving  tins  abstract  from  the  charge,  of  course  much  of 
the  language,  especially  as  to  formal  matters^  is  omitted. 

Judgment  affirmed.  

BAiLHE^iT—NRGUOViroB.— A  gratuitous  bailee  it  li&hle,  u  a  general  rale, 
for  inrosa  Degligenee  oiily.  Gross  negligence  as  applied  to  gratuitous  bailees 
is  nothing  more  than  the  failure  to  bestow  the  care  which  the  pro^ierty  in 
its  situation  demands:  Oray  v.  Aleniam,  14S  III.  179;  39  Am.  St.  Rep. 
172. 

Banks  and  Bankiko —Bankers  as  Bailees  —  Evidsnci.— A  banker 
acting  as  a  bailee,  without  rewani,  in  tiie  oare  of  special  deposits  U  bound 
to  exercise  such  reasonable  care  as  men  of  common  prudence  usually  bestow 
for  the  protection  of  their  own  property  of  similar  character:  Ortz^  v. 
Merriam,  US  III.  179;  39  Am.  St^  lUp.  172.  and  note.  A  bank  oflicer  can- 
not shield  himself  frum  liability  because  of  his  ignorance  of  facts  of  wliich 
it  was  his  official  duty  to  be  informed:  See  monographic  note  to  Itham  v. 
PoHt  33  Am.  St.  Kcp.  774,  where  the  care  recjuired  of  bankers  acting  as 
agents  or  bailees  is  fully  discussed.  If  an  otfioer  or  agent  of  a  bank  em- 
bezzles or  otherwise  misappropriates  a  special  deposit,  he  is  not  reganled 
in  so  doing  as  representing  the  bank,  and  therefore  it  is  not  answerable  for  the 
loss  resulting  to  the  owner  of  the  property  nnless  it  has  been  negligent  either 
in  the  selection  or  retention  of  the  defaulting  officer  or  agent,  or  in  so  oon* 
ducting  its  business  as  to  afford  him  special  opportunities  to  do  the  wroug- 
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fd  Bcl  of  wbicb  be  has  l>eeii  gnflty,  m  where  it  had  reason  to  helieve  that  he 
wit  flpecolating  and  using  moneys  of  which  hia  own  means  could  not  gire 
liim  command,  or  there  has  been  a  fail  are  to  exercise  proper  supervision 
orer  him,  and  the  eecnritles  have  been  left  in  such  a  position  thafc  be  could 
take  tbem  wtthoat  any  other  officer  of  the  bank  haTing  any  knowledge  of 
their  absence:  See  note  to  Iwkam  ▼.  Po*C,  38  Am.  St.  Rep,  784.    A  banker 
ii  guilty  of  gross  negligence,  and  answerable  for  special  deposits  stolen  by 
SB  assistant  cashier,  "where  the  former,  on  ascertaining   that  the  latter, 
who  had  access  to  the  special  deposits,  was  speculating  on  the  board  of 
trsde,  made  no  examination  to  ascertain  whether  he  was  using  moneys  which 
did  not  belong  to  him,  and  on  again  being  warned  of  such  speculations, 
msde  an  examination  of  the  books  and  securities  of  the  bank,  but  no  ex- 
amination  as   to   the    special  deposits  stolen  by  such  assistant:  Orctjf  v, 
Merritnm  148  HI.  179;  89  Am.  St.  Rep.  172,  and  note.    In  an  action  against 
a  bank  for  the  loss  of  a  special  deposit  or  gratuitous  bailment,  OTidenee 
tending  to  show  due  or  reasonable  care  should  be  admitted,  but  t^ie  burden 
is  upon  the  defendant  to  show  that  it  did  its  duty  faithfully  and  without 
negligence,  so  that  the  resulting  loss  was  that  of  plaintiff  and  not  of  the 
hank:  Onty  ▼.  Merriam,  148  IIL  179;  39  Am.  St  Rep.  172;  Itham  T.  PoH, 
141 M.  Y.  100;  38  Ain.  St.  Rep.  766,  and  note  at  p.  783. 
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BAn—GoMMOM  Law. — By  the  common  law  a  boy  under  foorteon  years  of 
age  cannot  be  convicted  of  rape. 

RArB—pRBsmcFTiON  AS  TO  Capacttt. — A  1)oy  under  the  age  of  fourteen 
years  is  presumed  to  be  physically  incapable  of  toromitting  the  crime 
of  rapew  Henoe,  he  cannot  be  oouvieted  of  assault  with  intent  to  com- 
mit rape  until  the  state  prores  his  capacity  to  commit  that  crime. 

GftiMiNAL  Law— Agb  or  Disqretior — ^Mkntal  Cafaoitt. — Upon  the  trial 
of  a  boy  between  the  ai^es  of  ten  and  fourteen  years  for  any  offense  it 
is  net  error  to  give  is  charge  to  the  jury  section  i294  of  the  codow  That 
section  relates  alone  to  mental  capacity. 

Indictmbnt  for  assault  with  intent  to  commit  rape.  The 
lecnsed  was  thirteen  years  and  twenty-seven  days  old.  The 
gjrl  alleged  to  have  been  assaulted  was  ten  years  of  age,  and 
was  in  the  road  on  her  way  to  school,  when  the  defendant, 
walking  about  four  feet  from  her,  and  in  the  same  directioni 
accosted  her  with  the  expression,  *'  Howdy,  sweetheart,"  and 
made  an  obscene  statement  manifesting  his  purpose  to  have 
sexual  intercourse  with  her  immediately.  She  had  said  no- 
thing to  biou  He  started  after  her,  and  she  ran  and  called 
her  mother,  who  was  in  her  house  close  by.  The  mother  re- 
spomJed  to  the  call,  and  before  she  came  defendant  ran  olf 
down  the  road.     It  appeared  from  the  testimony  that  it  was 
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customary  for  the  children  to  call  the  defendant,  Dick  Gor- 
don, '*  Black  Dick."  The  defendant  testified  that  when  the 
girl  got  opposite  him  in  the  rond,  she  said,  '^  Hello,  black 
nigger,  Dick"!  to  which  he  replied,  "You  had  better  go  on 
and  let  me  alone.  I'll  hurt  jou,  if  you  don't."  She  said, 
"I  will  tell  ma  if  you  do,"  and  he  replied,  "I  don't  care  if 
you  do  tell  your  ma."  As  he  went  on  up  the  road  she  cnlled 
her  ma  two  or  three  times,  and  her  ma  came  out  there,  and 
he  kept  walking  on.  He  declared  that  that  was  all  he  said 
to  the  girl;  but  she  denied  that  she  then  said  to  him:  "Helloi 
black  Dick,"  or  any  thing  else.  The  defendant  was  con* 
victed,  and  on  motion  for  a  new  trial  it  was  alleged  that  the 
court  erred  in  refusing  to  charge  the  jury  thus:  *'  If  the  evi« 
dence  shows  the  defendant  to  have  been  under  the  age  of 
fourteen  years  at  the  time  the  crime  is  alleged  to  have  been 
committed,  then  the  law  presumes,  from  defendant  being 
under  the  age  of  fourteen  years,  that  the  defendant  was 
physically  incapable  of  committing  the  oflTense  of  rape;  and 
it  would  then  be  incumbent  upon  the  state,  if  defendant 
was  under  the  age  of  fourteen  years,  to  show  by  proof  that 
defendant  did  have  the  physical  capacity  to  commit  the 
offense  of  rape,  by  having  carnal  knowledge  of  a  woman;  if 
defendant  had  no  capacity  to  have  sexual  intercourse,  then 
he  could  not  be  guilty  of  rape,  and  if  defendant  was  incapable 
of  committing  rape,  he  could  not  be  guilty  of  an  attempt  U> 
commit  ra|)e."    The  motion  for  a  new  trial  was  denied* 

0.  A.  H,  Harris^  for  the  plaintiff  in  error. 

W,  J.  Nunnallyf  solicitor  general^  for  the  defendant  in  error. 

^"  Simmons,  J.  By  the  common  law  of  England  a  boy 
under  fourteen  years  of  age  cannot  be  convicted  of  rape.  In 
1  Hale's  Pleas  of  the  Crown,  page  629,  it  is  said  that  an 
infant  under  that  age  "is  presumed  in  law  to  be  unable  to 
commit  a  rape,  and  therefore,  it  seems,  cannot  be  guilty  of  it; 
and  though  in  other  felonies  militia  suppUt  atatem  in  some 
cases,  ....  yet  it  seems  as  to  this  fact  the  law  presumes 
him  impotent,  as  well  as  wanting  in  discretion."  This 
presumption  of  physical  incapacity  is  based  upon  the  fact 
that  in  England  puberty  is  very  seldom  attained,  among 
males,  under  that  age.  The  age  of  puberty,  however,  is  gov- 
erned to  a  great  extent  by  race  and  climate,  and  it  is  well 
known  that  ia  this  country,  and  especially  in  the  southern 
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part  of  it,  instances  of  puberty  among  boys  under  fourteen 
years  of  age  are  not  uncommon.     If  the  common-law  rule  on 
this  subject  were  adhered  to  in  this  state  to  the  extent  of 
treating  the  presumption  as  conclusive  it  would  afford  im- 
munity to  a  large  number  of  persons  capable  of  committing 
rape,  or  who  have  actually  committed  it,  and  thus  in  many 
instances  defeat  the  ends  of  justice.     The  common  law  was 
adopted  in  this  state  so  far  only  as  applicable  to  the  con- 
ditions existing  here:  See  Turnery.  Thompson,  5S  Ga.  271; 
24  Am.  Rep.  497.    And  there  being  no  statute  of  Georgia 
esUiblishing  any  presumption  of  this  kind,  Ihe  ^'^  rule  in 
question,  in  so  far  as  it  treats  the  presumption  as  conclusive, 
cannot  be  regarded  as  a  part  of  the  law  of  this  state.     The 
rule  has  to  this  extent  been  held  inapplicable  in  other  states: 
People  ▼.  Randolph,  2  Park.  Cr.  174;  Heilman  v.  Common- 
wealth,  84  Ky.  457;  4  Am.  St.  Rep.  207;   Williams  v.  State,  14 
Ohio,  222;  45  Am.  Dec.  536;  Wagoner  v.  State,  5  Lea,  352;  40 
Am.  Rep.  36;  and  see  McKinnyv,  State,  29  Fla.565;  30  Am. 
St.  Rep.  140.     In  none  of  the  states,  however,  except  Louisi- 
ana, so  far  as  we  have  been  able  to  ascertain,  has  it  been 
held  that  there  is  no  presumption  at  all  as  to  the  incapacity 
of  boys  under  that  age;  and  the  reason  assigned  for  so  hold- 
ing in  Louisiana  is,  that  in  that  state  "a  large  majority  of 
youths  attain  puberty  before  the  age  of  fourteen  years":  State 
T.  Jones,  39  La.  Ann.  935.     It  cannot  be  said  that  this  is  bo 
in  Georgia;  on  the  contrary,  it  is  quite  probable  that  a  large 
majority  of  the  youths  m  this  state  do  not  attain  puberty 
until  after  that  age.     We  think  the  proper  rule,  as  applicable 
to  the  conditions  existing  in  this  state,  is  that  announced  by 
the  courts  of  other  states  in  the  decisions  above  referred  to, 
namely,  that  there  is  a  presumption  of  physical  incapacity  as 
to  all  boys  under  the  age  of  fourteen,  but  that  this  is  merely 
9k  prima  facie  presumption,  subject  to  be  rebutted  by  proof. 
Thus  modified,  we  think  the  presumption  is  just  and  reason- 
able, certainly  not  less  so  than  the  presumption  recognized 
by  our  law  as  to  the  mental  incapacity  of  boys  under  that 
age.     There  has  been  some  question  as  to  whether  this  rule 
applies  also  to  assault  with  intent  to  rape,  but  we  think  the 
better  opinion  is  that  it  applies  to  both  offenses:  See  discus- 
sion of  this  question  in  People  v.  Randolph,  2  Park.  Ck  213; 
see,  also,  J^ex  ▼•  Oroombridge,  7  Car.  &  P.  582;  Rex  v.  Elder* 
sham,  3  Car.  &  P.  396;  Rex  v.  Phillips,  8  Car.  &  P.  736;  Will- 
iams V.  StaU^  14  Ohio,  222;  45  Am.  Dec.  536;  1  Bishop^s,  ^>* 
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Criminal  Law,  ed.  1892,  see.  746  (2).  The  evidence  in  this 
case  being  uncontradicted  that  the  accused  was  under  four- 
teen years  of  age  at  the  time  the  offense  was  alleged  to  have 
been  committed  we  think  the  court  ought  to  have  given  in 
charge  the  instruction  requested  on  this  subject,  as  set  out 
in  the  fourth  ground  of  the  motion  for  a  new  triaL  There 
being  no  proof  of  actual  capacity,  and  there  being  room  for 
doubt,  under  the  evidence,  as  to  whether  the  accused  in* 
tended  or  was  attempting  to  commit  rape,  this  error  requires 
a  reversal  of  the  judgment  denying  a  new  trial. 

2.  Upon  the  trial  of  a  boy  between  the  ages  of  ten  and  four- 
teen years  for  any  offense  it  is  not  error  to  give  in  charge  to 
the  jury  section  4294  of  the  code.  That  section  relates  alone 
to  mental  capacity. 

Judgment  reversed. 

ASSATTLT    90    RaPS— BOTS  — EviDKNOI     OF  CAFAOTrT.  —  At     eommOB 

law  a  boy  under  the  ago  of  fourtooa  ytan  cannot  ba  goilty  of  an  at- 
■ault  with  intent  to  commit  rape,  and  evidence  ia  not  admiasibia  to  ahow 
that  he  oonld  in  fact  commit  rape.  In  those  jarisdictiona  where  this  pre- 
•nmption  may  be  rebntted  by  proof  of  capacity  the  bardaa  is  Qpoa  the 
prosecution.  He  cannot  be  convicted  of  an  assault  to  oommit  rape  in  ths 
absence  of  any  cTidence  of  his  capacity  to  commit  ths  offenas  of  rapsi  MC" 
Kiimy  v.  StaU^  29  Fla.  565;  80  Anu  St  Rep.  Wk 
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[03GlO»iIA,e02.) 
EXBWPTIONS— **CoMMBRCIAL  TbaVELEB*'— VTaOIS  OV  ARS  SuVBOV  «0  OaBp 

JII8HMBNT.— One  employed  as  a  "commeroial  traYeler"  to  sell  goods 
for  his  employer,  though  employed  and  paid  for  his  services  by  ths 
day,  is  not  a  '*day  laborer"  within  the  meaning  of  the  statute,  and  his 
wages  are,  therefore,  not  exempt  from  the  process  of  garnishments 

Ckrtiobabl 

Harper  Hamilton,  /.  B.  F.  ZtmpHn,  and  Seaborn  Wrighi^ 

for  the  plaintiffs  in  error. 

> 

Dean  &  Smith  and  A.  O.  Ewing^  for  the  defendants  in 

error. 

*^*  LuvpKiir,  J.  It  was  held  in  Claghom  ▼•  Sau$sy^  51 
Ga.  676,  that  the  monthly  wages  of  a  ^  forwarding  clerk"  in 
the  employment  of  a  railroad  company  were  not  subject  to 
the  process  of  garnishment.     An  examination  of  the  evidence 
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iQ  thai  case  will  show  that  the  eervices  of  this  clerk  in  the 
performance  of   his  duties  were  such  as  to  require  at  his 
hands,  if  not  actual  manual  labor  in  the  common  accepta- 
tion of  the  term,  certainly  labor  somewhat  of  that  character. 
Ill  Hightower  v.  SLaiony  54  Ga.  108,  21  Am.  Rep.  273,  it  was 
held  that  the  monthly  salary  of  a  teacher  employed  in  a 
public  school  could  not  be  reached  by  garnishment.    This 
decision  seems  to  rest  upon  the  ground  that  to  allow  this  to 
be  done  would  be  contrary  to  public  policy,  because  it  would 
tend  to  deprive  the  public  of  the  benefit  of  the  teacher's  val- 
uable services;  and  besides,  it  would  also  be  against  public 
policy  to  allow  the  secretary  and  treasurer  of  the  board  of 
education   by  whom,  in  his  official  capacity,  the  wages  of  the 
teacher  were  paid,  to  be  subjected  to  the  process  of  garnish- 
ment. 

Lamar  v.  Chishohn,  77  Ga.  306,  rules  that  the  wages  of  a 
clerk  and  book-keeper  are  not  subject  to  garnishment.  This 
decision  was  made  on  the  authority  of  Smilh  v.  Johnsiony  71 
Gn.  748,  and  the  cases  there  cited.  It  is  obvious  that,  in  the 
discharge  of  his  duties,  a  clerk  and  book-keeper  must  neces- 
sarily perform  a  considerable  amount  of  manual  labor. 

On  the  same  line  is  the  case  of  Abrahams  y.  Andersony  80 
Ga.  570,  12  Am.  St.  Rep.  274,  which  cites,  in  addition  to  the 
above  cases,  other  decisions  by  this  court  in  which  section 
3554  of  the  code  has  been  held  applicable. 

We  are  not  disposed  to  extend  further  the  doctrine  of 
these  cases.  In  the  case  at  bar  it  did  not  affirmatively 
appear  that  Briscoe  performed  any  manual  labor  in  the  con- 
duct of  his  business  as  a  traveling  salesman  for  the  •^  com- 
pany he  represented.  He  was  employed  as  a  '*  commercial 
traveler"  to  sell  goods  for  this  company,  and  his  business 
called  him  anywhere  in  the  United  States  the  company 
might  require  him  to  go.  In  point  of  fact,  he  traveled  for  it 
and  sold  goods  in  Georgia,  Alabama,  Mississippi,  Arkansas, 
and  Texas.  Under  these  facts  we  hardly  think  he  properly 
falls  within  the  class  designated  as  "day  laborers"  in  section 
3554  of  the  code,  although  by  his  contract  with  the  com- 
pany be  was  paid  by  the  day.  Indeed,  a  gentleman  of  his 
profession  occupies  a  much  higher  station,  socially  and  com- 
mercially,  than  that  of  a  mere  day  laborer,  as  that  term  is 
i^oinmonly  understood. 
Judgment  affirmed. 
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** Laborer"  is  a  term  ordinarily  employed  to  denote  one  who  sobststs  by 
phyticel  toil  in  con traditti notion  to  those  who  tnbsitt  by  professional  skill: 
Weymouth  v.  Sanborn,  43  N.  H.  173;  80  Am.  Deo.  144.  A  clerk  and  book* 
keeper  is  a  "  day  laborer,**  within  the  meaning  of  section  3554  of  the  eode 
of  Georgia,  ezmepting  wage4  of  day  laborers  from  garnishment:  Ixxnuxr  v. 
OAiiAo/m,  77  Ga.  3D6;  but  the  conductor  on  a  railroad  train,  whose  wages 
are  from  sixty-five  to  eighty -five  dollars  per  month,  snbjeet  to  dedaction 
for  loss  of  time,  is  not  a  "  day  laborer,**  within  the  meaning  of  that  sections 
MiUet  V.  DugoM^  11  Ga.  886;  4  Am.  St.  Bep.  90. 


Baldwin  v.  Western  Union  Telegraph  Co. 

[M  GbobGXA,  602.] 
TbLBOBAPR  COMPAHnS— LiABILITT  fob  FaILOBB  to  TbANSMIT  MSBSAOia 

^Damaobs. — A  telegraph  company  failing  to  send  a  message  properly 
delivered  to  it  is  liable  for  the  damages  snstained  by  the  sender  by 
reason  of  such  failure.  Hence,  if  one  having  a  definite  offer  of  employ* 
ment  at  so  mnch  per  month,  and  in  a  particular  basitiess,  accepts  by 
telegraph,  but  the  offer  expires  by  lapse  of  time,  and  the  opportunity 
is  lost  by  a  failure  of  the  company  to  send  the  message,  it  is  liable  for 
the  actual  damages  sustained  by  the  sender.  Tiie  plaintiff  would  be 
entitled  to  recover  at  least  one  mouth's  wages,  if  he  remained  nnem* 
ployed  for  that  length  of  time  and  could  not  obtain  employment  else- 
where, as  such  offer  would,  prima  fade,  cover  the  term  of  at  least  one 
month. 
Omtttbd  Causb  ov  AorioN  cannot  bk  Introdugkd  bt  Amkndmbnt  Though 
It  MfGHT  hayb  bbkn  Joined  with  the  Onb  Sued  ON.—The  statutory 
penalty  for  failure  to  transmit  messages  promptly  is  a  separate  and 
distinct  cause  of  action  from  the  damages  recoverable  under  the  general 
law  for  like  default.  Whil«  the  statute  allows  both  causes  to  be  joined 
in  the  same  action,  there  is  no  authority,  where  one  is  omitted,  for 
.  introducing  it  by  way  of  amendment  to  the  declaration  pending  the 
action.  No  ameudment  adding  a  new  and  disiinot  cause  of  action  ia 
allowable  unless  expressly  provided  for  by  law. 

Action  for  damages. 

/•  J.  Bvlly  for  the  plaintiff. 

Oustin^  Querry  &  Rally  for  the  defendant. 

•••  Simmons,  J.  The  plaintiff  sued  the  telegraph  com- 
pany for  two  thousand  dollars  damages  on  account  of  the 
neglect  and  refusal  of  its  agent  to  transmit  a  message  from 
the  plaintiff,  accepting  a  situation  which  had  been  offered 
him,  in  consequence  of  which  he  failed  to  obtain  the  situa* 
tion;  and  for  fifty  dollars  on  account  of  expenses  and  time- 
lost  in  going  to  obtain  it.  The  declaration  alleges  that  on 
the  3d  of  July,  1892,  the  plaintiff  received  a  message  from 
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W.  E.  Martin,  a  conductor  in  the  employ  of  the  Central  Rail- 
road and  Banking  Company,  that  if  he  would  come  to  Macon 
at  once  Martin  would  give  him  a  position  on  his  train  a8 
flagman,  at  a  salary  of  forty-five  dollars  per  month,  and  for 
plaintiff  to  notify  Martin  of  his  acceptance  of  the  offer  or 
come  to  Macon  immediately.  Plaintiff  was  out  of  employ- 
ment and  was  needing  and  seeking  a  position  on  the  railroad^ 
as  he  had  some  experience  as  a  flagman  on  a  railrond  train; 
and  on  Monday,  July  4,  1892,  he  wrote  a  telegraphic  mes- 
sage, directed  to  W.  E.  Martin,  at  Macon,  Georgia,  notifying 
him  of  his  acceptance,  and  that  he  would  come  to  Macon  by 
the  first  train,  which  message,  on  the  same  day,  about  half 
past  9  o'clock  a.  m.,  was  delivered  to  J.  A.  Potice,  an 
authorized  agent  of  the  defendant,  at  its  office  at  Bostick, 
Georgia,  a  station  on  the  southwestern  division  of  the  Cen- 
tral railroad,  with  instruction  to  transmit  the  same  by  the 
wires  of  the  defendant  to  W.  E.  Martin  immediately,  Martin 
being  at  Macon,  Georgia.  The  message  was  received  by 
Potice  while  in  the  ofiice  of  defendant  and  during  the  hours 
the  office  Wcis  open  for  receiving  and  transmitting  messages 
over  its  line.  Potice  willfully  neglected  and  refused  to  trans- 
mit the  message  to  Martin,  who  failing  to  receive  it  and 
expecting  to  hear  from  plaintiff,  after  holding  the  place 
open  ••*  for  him  until  late  Monday  evening,  July  4,  1892, 
gave  the  place  offered  plaintiff  to  another  person.  There 
was  only  one  passenger  train  a  day  from  Columbus  to  Macon 
on  the  Central  railroad,  there  being  no  other  nearer  and  con- 
venient way  for  him  to  roach  Macon,  and  said  train  arrived 
at  Bostick  about  6  o*clock  p.  m.  He  went  to  Bostick  the 
same  day,  arriving  there  about  5  o'clock  p.  m.,  to  take  the 
train,  and  inquired  of  Potice  if  he  had  sent  the  message  to 
Martin,  when  he  was  informed  by  Potice  that  he  had  not,  as 
he  ^  did  not  think  Martin  was  in  Macon."  Said  agent  failed 
and  refused  to  notify  plaintiff  that  he  would  not  send  the 
message  after  receiving  it,  and  yet  ho  had  ample  opportunity 
to  do  BO  or  to  return  the  message  to  plaintiff.  Neverthelessy 
plaintiff  took  the  train  to  Macon,  and  immediately  on  his 
arrival  saw  Martin  who  informed  him  that,  in  consequence 
of  not  receiving  a  message  accepting  the  position  during  the 
day,  he  had  given  the  position  to  another  person,  but  that  if 
he  had  received  plaintiff's  message  he  would  have  held  the 
place  for  plaintiff  until  he  arrived  in  Macon. "  The  salary  of 
flagman  is  worth  forty-five  dollars  per  month,  and  plaintiff 
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would  have  received  that  salary  and  could  have  kept  his 
position  as  long  as  he  discharged  his  duties  faithfully;  and 
plaintiff  lost  the  position  offered  him  by  the  wrongful  and 
fraudulent  acts  of  the  defendant's  agent  in  not  transmitting 
the  message,  or  in  not  notifying  him  at  the  time  it  was  deliv- 
ered that  he  would  not  transmit  it.  Plaintiu  is  still  out  of 
employment  and  unable  to  secure  a  positon,  although  he  has 
tried  repeatedly.  The  declaration  was  filed  August  16, 1892. 
The  defendant  demurred  to  so  much  of  the  declaration  as 
sought  to  recover  damages  from  failure  to  obtain  the  situa- 
tion; the  demurrer  was  sustained,  and  to  this  ruling  the 
plaintiff  excepted. 

1.  We  think  the  court  erred  in  sustaining  the  demurrer. 
That  the  plaintiff  lost  the  situation  through  **'  the  defend- 
ant's breach  of  duty  in  failing  to  transmit  his  message  ac- 
cepting the  offer,  and  that  he  thereby  sustained  actual  damage 
which  could  be  definitely  measured  and  assessed,  we  think 
is  clear  enough  from  the  allegations  in  the  declaration.  It 
appears  tliat  the  message  was  delivered  to  the  agent  of  the 
telegraph  company  at  an  early  hour  the  next  morning  after 
the  receipt  of  the  offer,  and  that  the  party  tendering  the  sit- 
uation treated  the  offer  as  open  until  late  that  evening. 
Had  the  message  been  transmitted  and  delivered  before  the 
offer  expired,  a  binding  contract  of  employment  would  have 
existed.  The  offer  was  definite  as  to  the  situation  and  the 
salary,  and  covered  a  definite  period  of  employment.  An 
offer  of  employment  at  so  much  per  month  will,  in  the  ab- 
sence of  any  thing  further  indicating  the  period  of  employ- 
ment intended,  be  treated  as  meaning  employment  for  a 
term  of  one  month:  See  Magarahan  v.  Wright^  83  Ga.  773, 
777,  and  authorities  cited.  As  it  is  alleged  that  the  plaintiff 
was  unemployed  at  the  time  he  received  the  offer  and  re- 
mained so  up  to  the  time  the  suit  was  filed,  more  than  a 
month  afterward,  and  was  unable  during  that  period  to 
obtain  other  employment,  it  appears  that  he  was  damaged  to 
the  extent  at  least  of  one  month's  salary.  As  to  the  measure 
of  damages  in  such  cases,  see  Thompson  on  Electricity,  ed. 
1891,  sec.  826,  and  cases  cited. 

2.  The  court  did  not  err  in  holding  that  the  plaintiff  could 
not  amend  the  declaration  so  as  to  claim  the  statutory  pen- 
alty for  the  failure  to  transmit  the  message.  The  penalty 
provided  by  the  statute  is  a  separate  and  distinct  cause  of 
action  from  the  damages  recoverable  under  the  general  law 
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for  like  default;  and  while  the  statute  allows  both  causes  to 
be  joined  in  the  same  action,  there  is  no  authority,  where 
one  is  omitted,  for  introducing  it  by  way  of  amendment  to 
the  declaration  pending  the  action.  No  amendment  adding 
a  new  and  *^^  distinct  cause  of  action  is  allowable,  unless 
expressly  provided  for  by  law:  Codoi  sec.  3480. 
Judgment  reversed*  ^____^ 

Tblcgrafh  Companiss. — Actual  Bamaqis  saaiained  by  reason  of  the 
failore,  delay,  or  error  of  a  telegraph  eompany  in  transmitting  or  delivering 
DMeugea  intmeted  to  it  may  be  recovered  by  the  tender  when  each  dam- 
ifBt  are  the  natural  and  proximate  zeeuH  of  the  oompany'g  defanlt»  and 
may  be  fairly  oonaidered  to  have  been  in  the  oonteoiplation  of  the  partiet 
when  the  contract  waa  made:  See  collected  caaea  in  monographic  note  to 
}fea(am  Union  Ttl,  Co,  ▼.  Cooptr,  71  Tex.  507;  10  Am.  St  Rep.  782,  dia- 
eoaring  what  are  proper  elementa  of  damage  in  actions  againat  telegraph 
eompanies  for  failure  to  send  or  to  deliver  meaaagea:  Hnghe$  w,  Western 
Union  TeL  Co,,  114  N«  C.  70;  41  Am.  St.  Rep.  782,  and  note. 

Pliadivqs — AiCKMBtfCNT. — A  new  canae  of  action  oannot  be  introduced 
bjway  of  amendment:  First  NaL  BaiA  ▼.  Shoemaker,  117  Pa.  St.  04;  2 
Am.  St  Rep.  649;  Semple  v.  Oknn,  91  Ala.  245;  24  Am.  St  Rep.  894;  eape- 
oally  if  it  is  barred  by  the  statnte  of  limitationa:  First  NaU  Bank  v.  Shoe- 
maker,  117  Pa.  St  94;  2  Am.  St  Rep.  649. 


Georgia  Bailboad  and  Banking  Co.  v.  Keener. 

[M  OnoneiA,  80B.] 

OoMiiO!!  CAmuBBS— ComrBACT  LmiTiiio  LiABiUTT  TO  Statkd  Svm.— If 
a  ahtpper  enters  into  an  expreaa  agreement  with  a  eoinmoo  carrier,  by 
whicb  he  agrees,  in  consideration  of  a  reduced  rate  of  freight,  that  the 
carrier  shall  not  be  liable  for  more  than  a  stated  sum  in  case  the  goods 
aliipped  are  lost  while  in  the  earrier*s  possession,  the  contract  will  be 
npheld  as  to  loss  not  involving  negligence  on  the  part  of  the  carrier; 
Int  the  principle  which  relieves  the  carrier  from  liability  for  more  than 
the  agreed  value  does  not  apply  where  the  valuation  is  merely  arbitrary, 
and  fixed  without  reference  to  the  real  value  of  the  goods,  and  this  is 
mderstood  by  the  carrier  as  well  as  the  shipper. 

Obmov  CABSIS&  Casirot,  bt  Cortract,  Exempt  Himsxlf  vrom  Nbo* 
UOBHCB. — A  oommon  earrier  cannot,  by  any  apeoia]  eontract,  exempt 
himself  from  liability  for  loaa  occasioned  by  his  negligence,  and  it 
makes  no  difference  whether  the  contract  provides  for  partial  or  limited 
exemption,  or  contemplates  total  exemption  from  liability. 

A  LoBB  OF  Ck>oDS  BY  A  CoificoN  Carbixb  18  pRESGTMKD  to  have  resulted 
from  bis  negligence  in  the  absence  of  any  evidence  as  to  how  it  occur- 
red. In  snob  a  ease  the  carrier  is  liable  for  the  fnll  value  of  the  goods 
so  lost,  irrespective  of  a  contract  attempting  to  limit  his  liability,  with* 
out  regard  to  the  actual  value  of  the  property! 
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AcnoH  for  damages. 

/.  B.  Gumming  and  Bryan  Cummingj  for  the  plaintiff  in 

error. 

Hamilton  Phinizy^  for  the  defendant  in  error. 

®^  Simmons,  J.    Prather  shipped  over  the  defendant's 
railroad  a  quantity  of  household  goods  and  a  trunk  contain* 
ing  wearing  ®^^  apparel.     The  goods  reached  their  destina- 
tion, and,  while  the  car  in  which  they  were  shipped  was 
standing  on  a  sidetrack  waiting  for  the  plaintiff  to  call  for 
his  property,  the  trunk  was  lost.     The  plaintiff  sued  the  rail- 
road company  for  the  value  of  the  property  lost,  which  he 
alleged  to  he  fifty-five  dollars,  and  obtained  a  verdict  for  that 
amount.     It  appeared  from  the  evidence  at  the  trial  that  this 
was  the  actual  value  of  the  trunk  and  its  contents,  but  the 
defendant  claimed  that  under  the  contract  of  shipment  it 
could  not  be  held  liable  for  more  than  five  dollars  for  each 
hundred  pounds  lost.     The  court  charged  the  jury,  that,  if 
the  defendant  was  liable,  they  might  look  to  the  value  of  the 
goods  that  were  lost,  as  the  aniount  which  the  plaintiff  would 
be  entitled  to  recover;  and  to  this  charge  the  defendant  ex- 
cepted.    It  appears  that,  at  the  time  the  goods  were  shipped, 
the  plaintiff  went  to  the  agent  of  the  defendant  and  asked  for 
rates,  telliiig  him  that  he  wanted  to  ship  wearing  apparel  and 
household  furniture,  and  the  agent  replied  that  the  lowest 
rate   he  could   make   was  thirty-seven   cents   per  hundred 
pounds,  which  was  a  "  released  rate,  that  is  five  dollars  per 
one  hundred  pounds  valuation."    The  plaintiff  thereupon 
told  the  agent  that  he  would  ship  that  way,  and  took  a  ship- 
ping receipt  on  which  were  the  words,  **  Released,  $5  valua- 
tion," followed  by  the  plaintiff's  name.     It  was  contended 
that  this  released  the  defendant  from  liability  for  more  than 
the  valuation  stated. 

Where  a  shipper  enters  into  an  express  contract  with  a 
common  carrier,  by  which  he  agrees,  in  consideration  of  a 
reduced  rate  of  freight,  that  the  carrier  shall  not  be  liable  for 
more  than  a  stated  sum  in  case  the  goods  shipped  are  lost 
while  in  the  carrier's  possession,  the  contract  will  be  upheld 
as  to  loss  not  involving  negligence  on  the  part  of  the  carrier; 
but  carriers  cannot  by  any  special  contract  exempt  them* 
selves  from  liability  for  loss  occasioned  by  their  negligence; 
and  this  is  so  ^^®  as  well  where  the  contract  provides  for 
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partial  or  limited  exemption  as  where  it  contemplates  total 
szemption  from  liability.  The  shipper,  it  is  true,  may,  by 
his  representations  or  agreement  as  to  the  valae  of  the  goods, 
estop  himself  from  recovering  their  full  value,  notwithstand« 
iog  they  are  lost  through  the  carrier's  negligence.  This 
would  be  the  case,  if,  upon  being  required  at  the  time  of 
Bbipment  to  state  the  value  of  the  goods,  the  shipper  misled 
the  carrier  by  stating  a  sum  less  than  their  value  (Code,  sec. 
2080),  or  if  the  shipper  and  the  carrier  agreed  upon  a  certain 
fioiD  as  the  actual  value  of  the  goods,  and  the  charge  for  freight 
was  based  upon  that  valuation:  See,  on  this  subject,  Hutchin* 
son  on  Carriers,  2d  ed.,  sec.  250,  and  cases  cited:  Hart  v. 
Pennsylvania  R.  R.  Co,,  112  U.  S.  331;  Chicago  etc.  Ry.  Co.  v. 
Chapman,  133  111.  96;  23  Am.  St.  Rep.  587,  and  notes;  Alair 
V.  Northern  Pac.  R.  R.  Co.,  53  Minn.  160;  39  Am.  St.  Rep. 
588;  also,  collection  of  cases  in  29  Am.  Law  Reg.  (1890),  771. 
But  the  principle  which  relieves  the  carrier  from  liability  for 
more  than  the  agreed  value  does  not  apply  where  the  valua- 
tion is  merely  arbitrary  and  fixed  without  reference  to  the 
real  value  of  the  goods,  and  this  is  understood  by  the  carrier 
as  well  as  the  shipper.  In  the  present  case  tiiere  was  no 
inquiry  on  the  part  of  the  carrier  as  to  the  value  of  the  goods, 
and  it  is  clear  that  a  valuation  of  five  dollars  per  one  hun- 
dred pounds  for  wearing  apparel  and  household  goods  indis- 
criminately could  not  have  been  understood  to  represent 
their  actual  value.  The  contract  in  question  was  simply  an 
attempt  to  limit  the  liability  of  the  carrier,  without  regard  to 
the  actual  value  of  the  property;  and  it  follows  from  what 
we  have  said  that  it  was  inoperative  for  that  purpose,  if  the 
loss  was  occasioned  by  negligence  on  the  part  of  the  defend- 
ant There  being  no  explanation  as  to  how  the  loss  occurred, 
the  presumption  is  that  it  resulted  from  the  defendant's  neg- 
ligence. A  verdict  in  favor  of  the  plaintifif  ®^^  for  the  actual 
value  proved  was  therefore  proper,  and  the  court  did  not  err 
in  denying  a  new  trial. 

Counsel  for  the  plaintiff  in  error  relied  upon  the  case  of 
Georgia  R.  R.  etc.  Co.  v.  Reid,  91  Ga.  377,  in  which  this 
court  treated  as  valid  a  stipulation  in  a  contract  for  the  ship- 
ment of  livestock,  which  provided  that  in  case  of  damage  the 
amount  claimed  for  a  mule  should  not  exceed  one  hundred 
and  twenty-five  dollars.  In  that  case,  however,  the  question 
here  ruled  upon  was  not  made,  nor  was  it  decided  that  such 
a  stipulation  would  be  good  in  a  case  in  which  the  negligence 
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of  the  carrier  caused  or  contributed  to  the  damage.  The  sole 
ground  of  attack  upon  the  stipulation  in  that  case  was,  thai 
no  consideration  existed  for  it,  the  plaintiff  contending  that 
the  rate  of  freight  charged  and  collected  was  not  a  reduced 
rate.  Besides,  such  a  contract,  as  we  have  said,  would  be 
valid  as  to  loss  not  involving  negligence  on  the  part  of  the 
carrier,  and  the  evidence  in  that  case  tended  to  show  that 
the  damage  resulted  from  a  cause  which  did  not  involve  such 
negligence:  See  opinion  in  Savannah  etc.  Ry.  Co.  v.  Sloai^  93 
Ga.  803.  In  the  case  last  cited  the  precise  question  now  de- 
cided was  not  made;  but  it  is  presented  in  the  case  at  bar, 
and  our  judgment  as  to  what  the  true  law  is  baa  been  stated. 
Judgment  affirmed.  ^__^ 

CoHMON  Carrtbbs— Contract  EzBicPTi NO  from  Ltabilitt. — A  oommoii 
carrier  of  property  or  persons  cannot  by  agreement  wholly  relieve  itself 
from  liability  for  injuries  or  loss  oansed  by  its  own  negligence  or  the  negli- 
gence of  its  agents  or  employees;  and,  in  the  absence  of  any  agreed  valua- 
tion of  property  in  the  cou  tract  for  its  carris^e,  the  carrier  cannot  limit  to 
a  fixed  sum  its  liability  for  injuries  or  loss  caused  by  its  ovrn  negligeace,  or 
that  of  its  agents  or  employees:  Abrams  ▼.  Milwavlcee  etc  Rf,  Co.,  87  Wis. 
485;  41  Am.  St.  Rep.  65,  applying  the  rule  to  the  carriage  of  livestock.  A 
common  carrier  of  goods  may  limit  his  liability  except  for  ncKligenoe:  Budf 
V.  Penw^hania  IL  R.  Co.,  150  Pa.  St  170;  SO  Am.  SU  Rep.  600,  and  note. 
That  he  may  limit  his  liability  to  a  certain  amount,  see  Pacific  Express  Co, 
V.  FoUy,  46  Kan.  457;  26  Am.  St.  Rep.  107.  A  common  carrier  of  freight 
is  liable  for  injuries  thereto  resalting  from  his  negligeuce,  notwithstanding 
he  has,  by  special  contract  with  the  shipper,  stipulated  against  liability, 
except  for  iajaries  caused  by  his  fraud  or  gross  negUgenoe:  Joknwm  ▼•  Atoi' 
bama  etc,  Ry.  Co,,  09  Miss.  191;  30  Am.  8t  Rep.  53C 
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Davis  v.  Commonwealth, 

[95  KSHTDOICT,  19.] 

K V1DUU&  — Dtcho  DaoLAEATiOMB  are  not  admissible  except  when  made  by 
a  peraoo  wktMe  injnries  from  another  have  resulted  in  death.  There* 
fore,  dying  declarations  to  the  effect  that  the  person  making  such 
declarations  bad  killed  another  per^pn  are  not  admissible  in  evidence 
to  prove  'the  innocence  of  a  third  person  on  trial  for  such  killing. 

WmiBai — Ibcpbaohmbnt  ov  When  Ub  did  not  Tssrirr  to  aitt  Material 
Fact. — One  who  pUees  a  witness  on  the  stand  cannot  oomplain  that 
subaeqaently  testimony  was  received  to  impeach  suoh  witnessi  though 
the  fact  that  he  testified  to  was  not  m  iterial. 

WimBas — ^Impbachiuq.— Thb  Bad  Chakacter  ov  thx  WiTNKSii  Two  Years 
Bbioblv  the  time  at  which  he  testifies  is  admissible,  because  it  may 
tend  to  throw  light  on  his  reputation  at  the  time  of  the  triaL 

Riffe^  Skaggsj  R.  T.  Bam$^  and  Stewart  &  Stewart^  for  the 
Appellant. 

WiUiam  J.  Hendriehy  attorney  general^  for  the  appellee. 

••  Bennett,  C.  J.  The  appellant  having  been  convicted 
of  the  crime  of  murdering  Vioiia  Pack  by  the  Lawrence  cir- 
cuit court,  he  appeals  and  complains  as  follows:  1.  That  the 
eoart  erred  in  not  allowing  him  to  prove  by  G.  W.  Miller  that 
OranviUe  Pearl  confessed  to  him  on  his  deathbed  that  he, 
Pearl,  killed  Viona  Pack.  It  seems  to  us  that  admissions 
and  confessions  as  to  competency  stand  upon  the  same  foot- 
ing. Admissions  cannot  be  used  in  evidenoCy  except  against 
the  person  making  them  in  an  issue  between  him  and  another 
person,  wherein  the  truth  of  the  admissions  is  involved,  or 
igainet  bis  privies  claiming  through  him.     And  confessions 
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are  incompetent  avidence  except  against  a  person  charged 
with  crime,  or,  in  a  proper  state  of  case,  against  his  confeder- 
ates. Nor  is  the  proposed  evidence  competent  as  a  dying 
declaration^  because  such  evidence  is  only  competent  when 
it  comes  from  a  declarant  whose  personal  injuries  by  another 
have  resulted  in  death,  and  the  declarations  must  be  confined 
to  the  manner  and  circumstances  of  the  injury,  and  to  the 
person  that  did  it 

2.  In  allowing  evidence  to  go  to  the  jury,  impeaching  wit- 
nesses who  had  testified  for  the  appellant,  but  who  had  not 
testified  to  any  material  fact  for  the  *^  appellant,  the  ma- 
terial fact  which  the  appellant  desired  to  prove  by  them 
having  been  excluded  by  the  court.  It  seems  to  us  that  the 
fact  tliat  the  witness  is  sworn  and  testifies  entitles  the  ad« 
versnry  to  impeach  his  general  reputation  for  truth,  without 
reference  to  the  materiality  of  his  evidence;  otherwise  there 
would  be  constant  strife  and  litigation  over  the  question  as 
to  the  materiality  of  the  witnesses'  evidence  in  order  to  de- 
termine whether  or  not  the  impeaching  evidence  was  admis- 
sible. 

3.  It  is  contended  that  evidence  of  the  bad  character  of  a 
witness  sought  to  be  impeached,  two  years  before  the  time 
that  he  testified,  is  incompetent.  It  is  true  that  the  character 
of  a  witness,  at  the  time  he  testifies,  is  in  issue  before  the 
court  or  jury,  but  it  is  equally  true  that  his  reputation  before 
then  may  be  inquired  into  in  order  to  throw  light  upon  his 
reputation  at  the  time  he  testifies. 

There  is  no  doubt  that  Viona  Pack  was  assassinated,  and  we 
think  that  the  evidence  authorized  the  jury  to  believe  beyond 
a  reasonable  doubt  that  the  appellant  was  the  guilty  party. 
The  court  committed  no  error. 

The  judgment  is  affirmed. 

Homicide— Dying  Declarations. — Dying  declarations  are  admissible  in 
evidence  only  wlien  tlie  death  of  the  declarant  is  the  subject  of  the  charge, 
and  the  circntnstanoesof  the  death  are  the  sabjectof  the  deolaratioos:  State 
▼.  H'tiytr,  35  Ohio  St.  7S;  85  Am.  Rep.  596.  See,  aLKS  ^^  extended  note 
to  Field  V.  State,  34  Am.  Rep.  480. 

WiTNEasES— Prior  Contradictory  Statements.— Impbachmbnt  bt: 
See  the  extended  note  to  Allen  r.  State,  73  Am.  Dec  762;  and  also  the 
Dotes  to  ConsoUdttted  Ice  Machine  Co.  ▼.  Ketfer,  23  Am.  St  Rep.  695;  Omaha 
etc,  Refiniwj  Co,  ▼.  Tabor,  16  Am.  St.  Rep.  198;  Waikin$  ▼.  State,  14  Am.  St 
Hep.  157,  and  L^ah^ff  v.  Caw  Ave.  etc  Ry.  Co*,  10  Am.  St  Rep.  SOtt. 

\VrrNK<^SE9 — Impraohment — Bad  CHARAcrEE. — The  bad  character  of  a 
wiinuM  who  has  removed  to  and  resided  in  another  state  for  eight  years  be* 
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Ion  the  time  of  the  trial  may  be  shown  by  proof  of  hie  character  at  the 
time  be  remored  to  each  other  state,  althoagh  the  impeaching  witoeeeee  did 
not  know  the  character  which  he  bore  at  the  latter  place:  Walking  ▼.  SiaU, 
82  Oa.  231;  14  Am.  St.  Bep.  156,  and  note.  See.  alto^  the  extended  notes 
to  AUe»  r.  State,  73  Am.  Dec.  771,  and  Xmuu  v.  Smith,  17  Am.  Dea  77. 


LoDisviLLB  Bagging  Manupaotdring  Company  v. 
Central  Fassbngbr  Railway  Company. 

[96  KSXTDCKT,  50.] 

finuis— Slkotrio  Ratlwats.— A  MumciPAL  CoKroRATioN  Exbrcisiiio 
A  PowxE  DBUM3ATKD  to  it  by  the  legialatnre  may  authorise  the  eon* 
atmction  and  operation  in  the  pnblio  streets  of  a  railway  whose  cars 
are  propelled  by  electricity. 

BnaBTs.— Thx  Courts  will  not  Bnjoiv  ob  Limit  the  Oferation  of 
A  Railwat  upon  the  pnblio  streets,  unless  other  ways  of  travel  and 
transportation  are  thereby  prevented  by  unreasonable  obstruction. 

BnuErp  Railways.— Thb  Ofkration  of  ak  Blcctrio  Strret  Railwat 
by  an  overhead  or  trolley  wire  upon  the  public  atreets  will  not  be 
enjoined  on  the  groand  that  it  is  dangerous  to  those  who  reside  on  or 
do  bnsinoea  on  such  streets,  and  that  it  prevents  the  use  ol  the  street 
for  the  purpose  of  Ipading  and  unloading  vehicles. 

Thomas  F,  Hargis^  for  the  appellant. 
Humphrey  &  Daviej  for  the  appellee. 

••  Lkwis,  J.  The  Louisville  Bagging  Manufacturing  Com- 
pany, a  *•  corporation,  brought  this  action  for  an  injunction, 
which  was  temporarily  granted,  restraining  the  Central  Pas- 
senger Hallway  Company,  a  corporation,  and  its  officers  from 
constructing  or  operating  an  electric  railway  on  Walnut  street, 
between  Nineteenth  and  Twentieth  streets,  in  the  city  of 
LonisTille,  where  plaintiff  has  a  Inrge  building  used  for 
manufacturing  bagging.  H.  R.  Tliompson,  judge  of  the 
Louisville  city  court,  was  also  enjoined  from  proceeding, 
until  termination  of  the  action,  to  try  J.  J.  Tapp,  president 
of  plaintiff,  and  others  upon  warrants  against  them  for  cut- 
ting down  and  removing  posts  erected  by  the  railroad  com- 
pany for  use  in  operating  its  cars. 

The  right  to  construct  and  operate  by  electricity  the  rail- 
way upon  Walnut  street,  it  appears,  had  been,  before  the 
action  was  commenced,  grnnted  to  the  company  by  resolu- 
tion or  ordinance  of  the  general  council  of  the  city  of  Louis- 
viilo,  duly  passed  in  pursuance  of  authority  conferred  by  acts 
of  the  general  assembly.     And  as  exercise  of  such  delegated 
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authority  by  municipal  legislation  has  been  often  sanctioned 
and  recognized  by  this  court,  the  right  so  given  to  the  Cen- 
tral Passenger  Railway  Company  must  be  regarded  as  valid 
and  effectual  as  if  conferred  directly  by  the  general  assem- 
bly. Moreover,  as  legislative  power  to  authorize  construction 
of  a  railway  upon  a  public  street,  and  operation  of  it  by  even 
steam,  has  been  distinctly  and  often  held  by  this  court  to 
exist,  we  see  no  reason  to  deny  power  to  likewise  authorize 
construction  of  such  railway  to  be  operated  by  electricity. 
For  it  is  well  settled  that  the  use  of  a  public  street  for  travel 
and  transportation  by  means  of  railway  cars  falls  within  the 
purposes  for  which  streets  are  established  and  dedicated. 
And  it  is  only  when  other  ways  of  travel  and  ^^  transporta- 
tion are  prevented,  or  unreasonably  obstructed,  that  courts 
can  interfere  to  either  enjoin  or  limit  operation  of  railroad 
upon  a  public  street. 

It  therefore  seems  to  us  the  simple  inquiry  in  this  case  is 
whether  the  manner  in  which  the  railway  under  considera- 
tion has  b^n,  or  is  designed  to  be,  constructed  and  operated 
is  such  as  to  clearly  impose  a  new  and  additional  burden 
upon  the  land  of  plaintiff  abutting  Walnut  street,  and,  as  a 
consequence,  entitling  him  to  previous  compensation  for  the 
right  of  way. 

Tlie  first  ground  of  complaint  by  plaintiff  is  that  the  rail- 
way track  constructed  in  front  of  its  manufacturing  estab- 
lishment will  prevent  loading  and  unloading  vehicles  used  in 
transporting  its  goods  and  raw  material  in  the  manner  here- 
tofore done,  which  is  by  backing  the  wagon  or  dray  up  to 
and  at  right  angle  with  the  sidewalk.  The  answer  to  that 
complaint  is:  1.  That  such  way  of  loading  and  unloading 
necessarily  seriously  obstructs  not  merely  operation  of  every 
double-track  railway,  but  proper  use  of  a  street  for  all  other 
vehicles;  2.  There  appears  to  be  an  ordinance  of  the  general 
council  prohibiting  loading  and  unloading  of  vehicles  in  that 
mode. 

The  next  ground  is  that  operating  an  electric  railway  car 
upon  a  public  street  is  dangerous  to  those  who  reside  or  do 
business  thereon.  Practical  application  of  electricity  as  a 
power  to  drive  machinery  or  move  carriages,  as  also  for 
ilhinnnating  purposes,  is  of  recent  date,  and  it  is  shown  the 
sys(en)  best  adapted  for  the  purpose,  if  yet  discovered,  is  by 
111)  inf'.'n\s  a  pprH'Ct  (Mie.  The  evidfjnce  of  experts  ntid  men 
having  actual  expor'uMuc  sliovvs  that  three  diirurent  systems 
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for  moving  railway  oara  by  electricity  have  been  tried  in  tbis 
country,  viz.,  the  underground  *•  conduit  Bystem,  storage 
battery  Bystem,  and  tbat  of  the  overhead  wire.  And  it  fully 
appears  that  the  first  two  are  as  yet  so  defective  or  imperfect 
that,  of  several  hundred  electric  railways  in  operation,  there 
are  not  a  dozen  to  which  either  system  has  been  applied,  all 
olliers  being  run  by  the  overhead  wire,  or  trolley  system,  the 
same  used  by  the  Central  Passenger  Railway  Company. 

To  apply  electrical  power  in  that  way  requires  erection  at 
edge  of  the  sidewalk,  on  each  side  of  a  street,  of  tall  poles, 
about  one  hundred  and  twenty  feet  apart,  and  from  top  of 
opposite  poles  is  stretched  across  the  street  a  sustaining  wire, 
which  holds  up  the  electric  wire  that  is  thus  suspended  over 
middle  of  the  railway  track,  and  from  which,  by  means  of 
the  trolley  pole,  the  electric  current  is  connected  with  the 
motor  placed  under  the  car. 

It  will  be  thus  seen  that  the  electric  wire  is  not,  like  tele- 
graph, telephone,  and  electric-light  wires,  near  to  buildings, 
hut  suspended  over  the  railway  track.     It  further  appears  i 
that  the  electric  pressure,  measured  by  volts,   required  to  k 
drive  a  street  railway  car  is  not  so  great  as  to  destroy  or  j 
seriously  injure  a  person  or  animal  coming  in  direct  contact  '• 
with  it;  injury,  when  it  is  produced,  resulting  only  where  a 
broken  or  detached  telephone  or  telegraph  ivire  falls  on  it. 

The  evidence  in  this  case,  which  need  not  be  considered  in 
detail,  shows  that,  although  new  and  not  fully  perfected,  the 
trolley  system  of  operating  street  railway  cars,  when  properly 
adjusted  and  supervised,  is  not  much,  if  any  more,  dangerous 
tlian  horse-power,  and  much  less  so  than  steam-power  applied 
in  the  same  way.  Moreover,  while  street  railway  cars  thus 
operated  go  at  greater  speed,  are  more  comfortable,  and  must 
in  time  become  a  ^*  cheaper  mode  of  travel,  they  can  be 
easier  controlled  than  horse-cars,  and  do  not  really  more  ob- 
struct the  streets  or  interfere  unreasonably  with  business 
transacted  thereon. 

It,  therefore,  seems  to  as  that,  in  view  of  the  benefit  and 
convenience  to  the  public  of  electric-cars  thus  operated,  and 
comparatively  little  inconvenience  or  danger  they  are  to  in- 
dividuals, it  would  be  going  beyond  the  province  of  a  court, 
and  contrary  to  decided  weight  of  judicial  authority,  to  enjoin 
or  limit  their  use,  especially  when  a  party  seeking  such  remedy 
so  signally,  as  has  the  plaintiff  in  this  case,  fails  to  show  ho 
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bns  been  unreasonably  obstructed  or  hindered  in  his  business, 
or  that  his  rights  have  been  illegally  interfered  with. 

The  judgment  dissolving   the  temporary  injunction  and 
dismissing  the  action  is  affirmed. 


Strbrts— Elsgtric  Railways  in. — Where  a  itatnte  enacted  before  the 
introdnotioa  of  electricity  as  a  propeUing  force  authorises  a  corpordtiou  to 
construct  a  street  railway  and  to  operate  it  by  any  mechanical  or  other 
power  except  steam,  such  company  can,  upon  obtaining  the  couseut  of  tlie 
proper  muuicipal  authorities,  adopt  electricity  as  a  motive  power,  and  place 
in  the  streets  the  apparatus  and  fixtures  necessary  for  its  practical  and  effi- 
cient use:  Hudson  River  Telephone  Co,  ▼.  Water  diet  Turnp,  etc.  Co.,  135  N.  Y. 
S93;  31  Am.  St.  Rep.  838,  and  note.  See,  especially,  the  extended  notes  to 
Chesapeake  etc.  Telephone  Co.  ▼.  Maekentie,  28  Am.  St  Rep.  235;  and  IVeaterm 
Paving  etc  Co.  T.  Citiseu*$  etc.  li.  IL  Co.^  25  Am.  St.  Rep.  479. 


Fry  v.  Jones. 

[05  Kentucky,  148.] 

Wills. — Uitditb  Influbncb  to  invalidate  a  will  must  be  such  as  io  control 
the  mental  operations  of  the  testator,  and  amount  to  a  substitution  of 
the  will  of  the  dominant  over  the  weaker  mind. 

Wills.  — Whbtubr  Undub  Imflubnoe  has  bbbn  Sxxroised  over  a  tea. 
tator  to  the  exteut  of  producing  a  will  in  which  the  mind  and  purpuse 
of  another  have  been  exercised  must  be  left  to  the  determination  of  the 
jury.  They  may  not,  it  is  true,  determine  ifc  without  evidence,  but  tlie 
courts  will  hesitate  to  declare  that  there  is  no  evidence  of  such  influ- 
ence when  the  jury  have  found  that  it  was  present.  If  it  appears  tliat 
the  contestant  of  her  father's  will  had  been  regarded  as  a  favorite 
daughter,  until,  in  his  old  age,  he  was  stricken  with  paralysis,  and  was 
left  in  iho  exclusive  care  and  control  of  another  daughter  and  her  hns* 
band;  that  out  of  their  presence  the  father  was  kind  and  affectinnate  to 
the  contesting  daughter,  but  in  their  presence  constrained  and  silent; 
and  that  on  seeking  to  visit  him  she  was  by  them  excluded  from  his 
presence,  and  that  they,  in  his  presence,  talked  of  her  in  a  harsh  and 
prejudicial  manner,  the  verdict  of  a  jury  finding  the  existence  of  undue 
influence  will  not  be  set  aside  by  the  court. 

/.  W,  Alcorn  and  J,  B.  Paxtonf  for  the  appellants. 
Miller  &  Owsley,  for  the  appellees. 

**•  Hazelriqg,  J.  Prom  the  verdict  of  a  properly  in* 
Btructed  jury,  finding  the  paper  in  contest  not  to  be  the  last 
will  and  testament  of  Joseph  Page,  Sr.,  the  propounders  have 
appealed  to  this  court  complaining  that  such  verdict  is  not 
Biisiained  by  the  testimony,  and  is  in  fact  flagrantly  against  it. 

The  testator  died  at  the  age  of  seventy-five  years,  the 
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owner  of  a  few  hundred  dollars'  worth  of  personal  property, 
and  a  small  farm   in   Lincoln  county.     He  left  as  his  only 
heirs  three  daughters  and  one  son.    To  one  of  his  daughters, 
Mrs.  Mary  Jones,    his  firstborn,  and  for  years  his  favorite 
child,  he  gave  only  the  sum  of  one  hundred  and  fifty  dollars, 
and  devised  the  balance  of  his  estate  to  the  other  three  chil- 
dren in  equal   portions,  save  that  to  one  of  the  three,  Mrs. 
Jennie  Adams,  he  gave  one  hundred  and  fifty  dollars  extra 
to  compensate  her  for  lack  of  educational  advantages  in  her 
youth.     Mrs.  Jones  contests  the  paper  upon  the  ground  of  the 
testator's  mental  incapacity,  and  by  reason  of  undue  influ- 
ence exercised  over  him. 

It  may  be  said  of  the  testimony  that  it  sufiBciently  estah* 
lishes  the  mental  ability  of  the  testator  to  make  the  will,  and, 
unless  the  proof  discloses  a  state  of  fact  from  which  the  jury 
could  legitimately  infer  the  existence  and  the  exercise  of  an 
improper  influence  over  him,  the  verdict  must  be  set  aside. 
It  mast  be  admitted  that  the  rules  by  which  may  be  ascer- 
tained the  existence  of  a  mental  force  or  power  so  subtle  and 
intiingible  as  that  denominated  as  "  influence,"  or  '*  undue 
influence,"   are  not  clearly  defined,  or  perhaps    definable. 
Certainly  **•  no  general  rule  may  be  laid  down  by  which 
this  obnoxious  force  may  be  detected.     We  can  easily  say 
that  the  force  mu^t  be  such  as  to  control  the  mental  opera- 
tions of  the  testator,  and  amount  to  a  substitution  of  the  will 
of  the  dominant  over  the  weaker  mind.    But  this  is  merely  a< 
statement  of  the  effects  of  the  inhibited  influence.    The  ques- 
tion is.  How  shall  we  detect  its  presence?    Manifestly,  this 
may  best  be  done  by  that  tribunal  to  which  is  afforded  the 
opportunity  of  meeting  the  witnesses  face  to  face,  and  hearing 
them  testify  in  any  given  case.     Before  such   the  general 
bearing  and  conduct  of  all  the  witnesses,  and  especially  the 
mental  characteristics  of  those  who  are  charged  with  having 
controlled  another,  become  matters  of  personal  observation 
and  oversight.    To  a  jury  of  the  vicinage,  therefore,  must  be 
left,  in  a  large  measure,  the  detection  of  this  refined  and  sub- 
tle, though  reprehensible,  power.     They  may  not  determine 
its  presence  without  evidence  of  it,  but  we  may  well  hesitate 
to  determine  the  absence  of  such  evidence  when  in  their  wis- 
dom it  is  found  to  be  present. 

In  the  present  case  the  testator  had  announced  that  ''he 
would  equalise  his  children  in  his  estate.''  This  was  in  the 
^ys  of  his  physical  and  mental  strength.    In  July,  1889, 
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he  was  stricken  with  paralysis,  a  warning,  however,  which 
caused  no  change  in  his  intentions.  In  August  following  he 
had  a  second  and  severer  stroke.  No  one  lived  with  him  at 
that  time,  save  his  son  in  law,  Fry,  and  wife,  the  daughter 
of  the  testator. 

When  the  physician  left  the  room  on  the  occasion  of  this 
second  stroke,  starting  home,  this  daughter,  whom  we  shall 
presently  see  was  hostile  to  her  sister,  Mrs.  Jones,  followed 
him  out  to  the  yard  gate,  and  asked  ^^^  him  to  suggest 
the  making  of  a  will  to  her  father.     He  returned,  made  the 
suggestion,  and  at  the  request  of  the  testator,  who  said  he 
had  intended  for  some  time  to  have  one  Cook  to  write  his 
will,  he  came  back  next  morning  and  wrote  the  instrument. 
This  same  daughter  testified  that  her  father,  before  this  occa- 
sion,'Mmd  frequently  talked  to  her  ahout  mnking  a  will, 
aitd  always  said  he  did  n't  intend  for  Mary  to  have  any  more 
than  she  had  already  gotten.''     Th«  solicitude  of  this  daugh- 
ter that  her  father  should  be  reminded  of  the  alleged  inten- 
tion to  cut  off  Mary,  which  he  appears  to  have  been  about  to 
forget,  is  worthy  of  notice,  and  especially  as  the  proof  is  un- 
disputed that  Mary  had  only  received  from  her  father  a  cow 
and  three  sheep.    The  paralytic  is  left  to  rest  under  the  de- 
lusion, however,  that  he  had  already  provided  for  Mary.    It 
appears  that  Mary,  the  contestant  and  appellee,  had  some 
years  before  the  death  of  her  father  married  her  co^appellee, 
slones,  and  did  so  with  her  father's  approbation;  but  Jones 
became  dissipated,  and   on   several  occasions,  perhaps  as 
many  as  three  times,  she  left  him  and  went  to  her  father's. 
This  troubled  the  old  man  greatly,  and  he  advised  her  never 
to  go  back  to  live  with  her  husband.     He,  at  least,  was  will* 
ing  enough  to  afford  her  a  home,  but  her  brother  Joe  was 
running  the  farm  and  refused  to  let  her  boy  have  a  home  on 
the  old  place.     She  therefore  left,  and  again  went  back  to  her 
husband.     She  testifies  that  her  father  met  her  at  Huston  ville 
a  month  or  so  before  his  death,  and  stopped  her  daughter 
and  herself,  and  talked  to  them  kindly.     That  at  no  time 
did  he  ever  speak  an  unkind  word  to  her,  and  yet  at  his 
home,  and  when  surrounded  by  the  influences  there,  he  is 
proven  to  have  ^^*  said  that  when  he  died  he  did  n't  want 
this  daughter  to  come  to  his  burial;  that  he  was  done  with 
her  foreverl    When  she  went  to  see  her  brother  Joe,  whom 
she  had  learned  was  about  to  die,  her  father  came  out  and 
met  her  in  her  buggy.    This  was  away  from  the  house;  but 
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when  she  went  to  the  house  she  was  refused  hj  this  same  sis- 
ter the  right  to  see  her  brother,  then  "  dying  and  unconscioos.'' 
There  was  no  remonstrance  from  the  old  man  at  such  con* 
duck    His  kindness  of  heart  and  love  for  the  daughter  who 
had,  as  a  barefooted  child,  played  in  his  blacksmith-shop  in 
the  days  of  his  povertyi  shone  forth  when  out  from  under  the 
influences  of  those  living  with  him  and  controlling  him.    In 
their  presence  he  was  dumb  and  unable  to  protect  her  from 
insult  or  provide  a  home  for  bet  children. 

The  cruel  hostility  of  Fry  and  wife  supplying  the  motive 
for  the  suggestion  to  the  physician  that  the  will  be  written — 
which  was  to  cut  off  Mary — ^is  shown  in  their  conduct  only 
a  iew  nights  before  the  tesiator^s  death.  The  appellee,  just 
after  this  final  stroke,  had  gone  with  a  lady  friend  to  see  lier 
father.  She  was  not  admitted  to  his  presence,  upon  the  plea 
that  it  was  against  the  orders  of  the  physician,  and  was  told 
by  her  brother  in  law,  Fry,  that  her  father  had  said  if  she  or 
**"  any  of  her  children  should  die  he  would  not  attend  the 
burial,  and  he  did  not  want  her  at  his";  and  the  friend  call* 
ing  with  her  was  admitted  only  on  the  condition  that  she  did 
not  tell  the  old  man  that  his  daughter  had  come  to  see  him  I 
When  this  friend  expressed  her  regret  to  Mrs.  Fry  that  she 
and  her  sister  did  not  speak,  she  was  told  that  **  she  was  not 
sorry,  that  Mary  was  no  sister  of  hers."  This  bitter  and  open 
hatred  on  the  part  ^*'  of  those  surrounding  this  enfeebled 
and  deceased  old  man  toward  the  appellee,  whose  sole  oflfense 
consisted  in  cleaving  to  her  husband,  it  may  be  inferred,  was 
a  potent  influence,  ever  present  and  operating  to  control  the 
testator's  action.  In  the  frequent  talks  on  the  subject  of  his 
will  had  by  Mrs.  Fry  with  her  father,  the  reiteration  of  such 
harsh  and  prejudicial  language  to  him,  in  his  dependent  and 
helpless  condition,  would  readily  create  an  unnatural  aver- 
sion toward  the  absent  daughter,  and  destroy  the  equilibrium 
of  his  mind. 

That  this  hostile  influence  was  exercised  we  can  hardly 
doubt.  The  disposition  to  exercise  it  is  shown  by  the  proof; 
the  opportunity  was  afforded,  and  the  effects  are  apparent. 

We  cannot  say — ^in  the  face  of  the  finding  of  the  jury  to  the 
contrary — that  the  proof  does  not  disclose  the  existence  and 
the  exercise  of  undue  influence  on  the  mind  of  this  depend- 
ent paralytic,  causing  him  to  change  the  fixed  purpose  be 
formerly  had  of  equalizing  his  children. 
The  judgment  must  be  affirmed. 

An.  Vt.  RSP..  VOU  XUV.-14 
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OMrMALLT.->-Uiido«  iaflaeooe  siiffioieat  to  avoid  a  wiU  muit  aaumnt  to 
•MrMod  or  fraud,  and  miufe  bo  aa  iaflaanoa  tantamoaBt  to  foroo  or  fear, 
destroying  the  free  ageucy  of  the  party,  and  oonetraining  him  to  do  what  ia 
against  hia  wUl:  Knox  v.  Knox,  95  Ala.  495;  36  Am.  St.  Hep.  235,  and  note. 
Ihia  question  is  fnlly  discussed  in  the  extended  note  to  In  ft  Huf  WW^  SI 
Am.  St  JSJsp,  870. 

WiLiA— Uif D9B  Im fLtmNei  IS  A  Qinsnoir  vok  ram  Jitbyx  Note  to  /a  n 
Em'  WUk  81  Am.  St  Rep.  68a. 


Boyd  County  v.  Ross. 

[95  KSRTUCaLT,  107.] 

AlfXNDMaiiT  OF  RiooHiMi,  OX  What  MAT  BB  Basid.— The  amendment  of  a 
jndidial  reoord  after  the  lapse  of  a  term  solely  npon  the  recoUeetion  of 
a  Jadge  is  not  anthoriied,  and  will  be  reversed  upon  the  appeal  of  the 
persoa  injored  thert5y. 

John  F.  ffager  and  William  J.  Hendrieh^  for  the  appellant 

Knott  &  Edelen  and  Everett  &  Lackey,  for  the  appellees. 

^**  Lewis,  J.  This  is  an  appeal  from  a  judgment  of  the 
circuit  court  reversing  and  setting  aside  an  order  made  Sep* 
tember  23,  1889,  by  the  Boyd  county  court,  directing  entered 
of  record,  nunc  pro  furu?,  the  following,  alleged  to  have  been 
made  and  directed  entered  of  record  January  23, 1888,  as  an 
order  of  said  county  court,  viz:  '*L.  L.  Kibbee,  sheriff  of 
Boyd  county,  this  day  appeared  in  open  court,  and,  together 
with  Q.  W.  RoGS  and  others  named,  who  are  approved  and 
accepted  by  the  court,  entered  into,  ^^^  signed,  acknowledged, 
and  delivered  bond  to  the  commonwealth  of  Kentucky,  con- 
ditioned according  to  law,  for  the  collection  of  the  county 
levy  of  Boyd  county  for  the  year  1888,  which  bond  is  ac- 
cepted and  approved  by  the  court"  It  seems  to  be  conceded 
no  order  of  court  approving  and  accepting  the  bond  of  Kib- 
bee, sheriff,  and  sureties  was  entered  of  record  during  term  of 
the  Boyd  county  court,  including  January  23,  1888;  in  fact, 
it  appears  no  such  entry  was  made,  from  the  following  recital 
in  the  order  of  September  23,  1889:  '*  The  response  of  G.  W. 
Ross  and  others,  sureties  of  L.  L.  Eabbee,  to  rule  awarded 
herein  at  April  term,  1889,  of  this  court,  having  been  con- 
sidered, together  with  the  records  of  this  court,  including  the 
county  levy  bond  of  said  Kibbee,  23d  of  January,  1888,  the 
court  finds  and  adjudges,  from  the  recollection  and  memory 
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of  tbe  jadge  (then  and  now  the  court  baa  of  the  Ikete  eon- 
nccied  with  tbe  execution,  acknowledgment,  deliverj,  *i)d 
acceptance  of  said  bond),  that  an  order  of  this  court  was,  on 
■aid  23d  January,  1888,  made  and  directed  to  be  entered,  ac- 
cepting and  approving  the  bond,"  etc. 

It  is  no  less  the  right  and  duty  of  a  county  court,  under 
the  statute^  to  pass  upon  and  determine  as  to  sufficiency 
of  sureties  in  a  county  levy  than  in  a  revenue  bond.  And  it 
is  essential  to  the  validity  and  force  of  each  that  it  be  not 
enly  signed  and  delivered  by  sureties,  but  also  accepted  and 
approved  by  the  court:  Oommonwealth'  v.  IFiUiaiiie,  14  Bush, 
297;  Bracken  County  Camms.  v.  Daum^  80  Ey.  888;  Con^ 
wummeaUh  v.  Yarbrcmghj  84  Ey.  496.  It  thus  becomes  ap- 
parent that  execution  of  the  bond,  though  filed  and  kept 
by  the  clerk,  afibrds  no  evidence  of  the  other  essential  and 
independent  ^^^  fact  that  the  sureties  were  approved  and  the 
bond  was  accepted  by  the  court.  So  that  as  there  was  not 
at  the  time  entered  of  record  an  order  of  court  approving 
and  accepting  the  bond,  appellees  (sureties)  can  be  made 
liable  for  default  of  the  sheriff  only,  if  at  all,  in  virtue  of  the 
order  of  September  23,  1889.  And  as  it  appears  an  action 
bad  been  brought  on  the  bond  against  them  for  that  cause, 
they  had  a  direct  interest  to  resist  making  such  order  and 
dear  right  of  appeal  therefrom  to  the  circuit  court.  The 
only  question,  then,  for  us  to  consider  is  whether  the  county 
court  had  authority  to  make  and  have  recorded  the  order  of 
September  23,  1889. 

In  Conn  v.  Doyfe,  2  Bibb,  248,  this  court  used  the  following 
language:  **  During  the  term  the  court  has  power  to  alter 
or  amend  the  record  according  to  truth  of  the  ease,  but, 
after  the  term  expires,  the  court  ceases  to  have  such  power, 
except  in  cases  of  clerical  misprision;  and  even  then  it  is  an 
inviolable  rule  that  no  amendment  can  be  made  unless  there 
is  something  in  the  record  to  amend  by.  This  rule  is  neces- 
sary to  preserve  that  sanctity  and  verity  which  in  contem- 
plation of  law  the  record  possesses.  For,  if  the  record  could 
be  altered  or  amended  by  any  thing  but  itself,  it  would  in 
point  of  verity  be  inferior  to  that  by  which  it  is  amended.'' 

The  general  rule  thus  stated  has  been  repeatedly  and  uni* 
formly  approved  and  ajpplied  by  this  court.  And  it  has  been 
distinctly  held  more  than  once  that  the  mere  recollection  of 
tbe  judge  of  a  court  of  what  took  place  at  a  former  term  is 
not  sufficient  to  authorise  an  addition  to  or  amendment  of 
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the  record  in  regard  to  any  order  or  judgment.  In  Lynch  y. 
Reynoldi^  6  Bush,  647,  is  thid  expressive  and  emphatic  Ian* 
giiage:  ''The  proposition  is  ^^*  to  supply  the  whole  by  mem* 
ory  of  the  judge  alone  of  what  took  place.  The  accuracy  of 
memory  of  the  judge  aa  to  what  he  states  cannot  be  ques- 
tioned; but  can  omissions  and  failures  to  enter  orders  and 
judgments  be  thus  supplied  at  a  subsequent  term?  If  they 
can,  the  records  of  courts  must  lose  their  verity  and  the 
rights  of  citizens  depend  on  varying  and  fading  memories  of 
men.  The  law  forbids  such  a  state  of  things.  This  question 
we  regard  as  settled  in  Vandever  v.  Qriffith^  2  Met.  (Ky.) 
425." 

It  seems  to  us  there  could  be  no  better  illustration  than  is 
afforded  by  this  case  of  the  wisdom  of  adliering  to  that  rale. 
The  statute  in  force  when  the  alleged  bond  was  executed  re- 
quired each  county  judge  to  ascertain  and  determine  the 
solvency  and  stifBciency  of  county  levy  bonds;  and,  in  case 
of  approval  and  acceptnnceSi  to  make  and  cause  an  order 
showing  the  fact  to  be  entered  of  record.  It  was,  besides, 
his  duty  to  examine  the  order-book  and  see  the  order  was 
duly  entered.  But,  as  result  of  negligence  of  the  county 
judge  of  Boyd  in  failing  to  have  the  order  accepting  the  bond 
entered  of  reconl,  if  it  ever  was  indeed  accepted,  there  was  no 
way  to  obtain  remedy  for  default  of  Sheriff  Kibbee  against 
his  sureties,  without  such  an  order  as  was  attempted  to  be 
made  September  23,  1889.  So  that  the  county  judge  had  a 
personal  interest  in  making  that  order  whereby  to  render 
sureties  of  Kibbee,  not  so  before,  then  liable,  and  release 
himself  from  possible  liability. 

In  our  opinion  the  rale  should  be  strictly  applied  in  this 
case,  and  the  judgment  of  the  circuit  court  is  therefore 
affirmed.  ^____ 

C017RT8— AWENDMBNT   OF   RbCORD   AfTKR  TeRM— WhaT  BaUD  ON. — A 

oonrt  of  record  hat  the  power  in  both  civil  and  criminal  caaes  to  correct 
clerical  errors  existing  in  the  record  of  a  previous  term,  if  the  clerk  baa 
failed  or  omitteil  to  correctly  record  a  judgment  in  fact  rendered,  and 
enough  appears  in  other  parts  of  the  record  entered  at  the  time  of  the  pro- 
ceeding of  the  court  to  dearly  show  that  such  mistake  has  been  madet  Im 
re  Black,  52  Kan.  64;  39  Am.  St  Rep.  331,  and  note.  A  record  can  bo 
amended  only  by  matters  of  record:  AdamM  v.  Re  Qua,  22  Fla.  250;  1  Am. 
St.  Rep.  191.  The  court  may  amend  its  recorci^  after  the  term  has  expired 
or  the  writ  of  error  lodged;  but  the  court  has  no  power  to  make  an  alteration 
in  the  record  which  is  not  an  amendment  and  without  support  from  the 
record:  Crew  ▼•  McCafferly^  124  Pa.  St  200;  10  Am.  St  Rep.  57& 
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Sears  v.  Sears. 

[95  KniTDCKT,  178.] 

JusoMBiTy  pRmncmoir  xh  Fator  of.— Though  the  ]imii  to  an  aflldaTil 
for  a  warning  ordor  is  not  signed  by  an  ofBcoTp  the  jndgment  will  not  bo 
treatod  aa  void  on  a  colUteral  attack  if  there  is  a  warning  order  in  duo 
form.  It  will  be  preanmed  in  favor  of  the  jadgment  that  the  oath  waa 
properly  adminiateredy  but  that  the  officer  caxoleesly  omitted  to  sign 
his  name  to  the  formal  certificate  of  what  he  had  done,  or  that  another 
and  perfect  affidavit  bad  been  made  upon  which  the  action  of  the  clerk 
had  been  predicated. 

0.  H.  Waddle^  for  the  appellant 
HiU  &  Denhanif  for  the  appellees. 

^^^  Hazeibigo,  J.  At  the  suit  of  a  creditor  in  December, 
1877,  the  lands  of  one  George  Y,  Sears,  deceased,  was  sold, 
nnder  a  jadgment  of  the  Whitley  court  Some  of  his  chil* 
dren  were  proceeded  against  as  nonresidents,  and,  because 
the  jurat  of  the  affidavit  for  the  warning  order  is  not  signed 
bj  an  officer,  it  is  claimed  by  the  appellants — represents* 
tives  of  these  nonresidents — who  are  now  suing  for  the 
lands,  that  as  to  them  the  sale  is  void.  The  affidavit,  or 
what  purports  to  be  one,  follows  the  petition,  is  signed  by  the 
supposed  affiant,  and  the  clerk  in  due  form  made  the  order 
of  warning. 

The  law  plainly  directs  that  the  clerk  shall  not  make  such 
order  "  except  upon  an  affidavit  of  the  plaintiff  or  of  his 
agetit  or  attorney,"  etc.  Shall  we  say  that  the  officer  fla- 
grantly violated  this  plain  provision  of  the  law  and  illegally 
made  the  order,  or  that  he  merely  carelessly  omilted  to 
sign  his  name  to  the  formal  certificate  of  what  he  had  prop- 
erly done  7  If  the  question  were  one  open  for  presumption, 
we  should  readily  conclude  that  the  clerk  in  fact  adminis- 
tered  the  requisite  oath,  and,  if  so,  tlie  law  is  satisfied.  It 
may  be  observed  further,  as  within  the  legitimate  domain  of 
presumption,  that,  because  we  find  attached  to  the  petition  an 
imperfect  affidavit,  we  are  not  thereby  precluded  from  presum- 
ing the  existence  of  another  and  perfect  one  on  which  the 
clerk  acted  in  making  the  order.  But  aside  from  all  this,  in 
collateral  proceedings  attacking  the  validity  of  a  judgment, 
the  rule  is  well  established  that,  where  the  record  in  which 
the  judgment  was  rendered  shows  the  service  of  a  summons, 
whether  actual  or  constructive — and  the  order  of  warning  is 
the  constructive  summons — ^it  imports  absolute  ^^*  verity, 
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and  the  judgment  is  conclusive  until  vacated  or  reversed  in 
some  direct  proceeding:  Neweanib  v.  Neweomb^  13  Bash,  562; 
26  Am.  Rep.  222;  Dorsey  v.  Kendall,  8  Bush,  294. 

A  similar  question  was  determined  by  this  court  in  IFtI* 
ion  ▼.  Teayue^  95  Ky.  47,  where  the  failure  of  the  clerk  to 
write  the  aflidavit  for  the  warning  order  in  the  usual  form 
was  held  to  render  the  judgment  erroneous  merely,  and  not 
void. 

The  appellants  also  assert  title  by  virtue  of  certain  alleged 
written  contracts  with  some  of  the  children  of  Sears,  under 
which,  however,  even  if  the  writings  are  sufficiently  descrip- 
tive, they  took  no  possession  or  did  any  other  act  to  pat 
others  upon  notice  of  their  alleged  equity. 

The  judgnient  dismissing  the  petition  is  affirmed. 


JuDOMBiin — CoLULTBBAL  Attack — ^PaBsuMrnov  as  to  Rboolabitt  ov 
Peocsbdmqs. — The  record  of  a  court  acting  within  its  jnriediotion  most  bo 
eouaidered  as  oondasively  speaking  the  truth,  nntil  set  aside  or  Taoaiad 
in  a  direct  proceeding:  Ex  parte  Stemet,  77  Cal.  156;  U  Am.  St  Rep.  251. 
and  note.  In  a  collateral  attack  upon  a  domestic  judgment  of  a  conrt  of  gen- 
eral jurisdiction  every  presumption  wiU  be  indulged  in  faivor  of  the  ralidity 
of  the  judgment:  Hardtf  v.  Beatif,  S4  Tex.  562;  31  Am.  St  Rep.  SO,  aad 
note;  AcUwui  v.  Cawles,  96  Mo.  601;  6  Am.  St  Rep.  74^  and  note.  See  tho 
farther  discussion  of  this  subject  found  in  the  monographic  note  to  MorriU 
▼.  liorriU,  28  Am.  St  Rep.  113L     . 


LouisYiLLB  &  Nashvillb  R.  R  Go.  v.  Williams. 

(W  KaxTUCKT,  U9.] 

OOHSTITOTIOIIAL  LaW. — A  DiRIOTXON  IN  A  StATX  CONSl'ITUTION  RXQUOUIIO 

All  Railway  Corporations  to  Reokivb  tor  Transportation  tho 
oars  of  other  corporations  does  not  require  the  former  to  recelTe  snch 
ears  if  in  a  dangerous  condition,  nor  exonerate  them  from  liability  to 
their  employees  injured  in  the  performance  of  their  dnties  by  reason  of 
such  oars  being  of  a  dangerous  and  faulty  oonstruotion,  rendering  them 
unsafe  to  the  persons  required  to  handle  them. 
Railway  Corporation's  Liability  for  Injuries  to  Employkx  from  tbm 
Cars  of  Anotbxb  Corporation. — A  railway  corpori^ion  receiving  for 
transportation  over  its  line  a  car  of  another  corporation  owes  to  its 
employees  the  duty  of  at  least  an  ordinary  inspection  by  one  competeai 
to  know  whether  or  not  the  car  is  in  a  safe  condition  for  transportation, 
and  can  be  handled  without  danger  by  a  subordinate  who  will  ezerciao 
ordinary  care.  Such  a  subordinate,  for  injuries  received  while  in  tho 
exercise  of  due  care  on  his  part,  may  recover  compensation  from  his 
employer,  though  the  injury  was  not  a  oonsequenoe  of  the  ear  beioK 
out  of  repair,  but  of  its  peculiar  construction,  rendering  it  more  thaa 
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ordinarily  dasgeroiit  firom  iti  •mp]oymeiit  of  an  applUupo  «ol  in  pom- 
moDuae. 
BiiLWAT  Corpokatxohs—Bdtt  afd  Liabilttt  ov  RssFienKO  Cau  ow 
Othxb  CoBPoaATioKS. — If  one  railway  eorpontioo  rooeivM  ih«  oan  ol 
another  for  transportation  it  ia  the  duty  of  the  former  to  niako  ^aicf^l 
anperficial  inapection  of  their  condition,  aueh  as  an  or^narily  pradent 
man  engaged  in  such  abnaineaa  would  make  for  the  protection  andaafe^ 
of  his  employees  required  to  handle  the  cars,  and  when  snoh  defects  art 
patent^  and  an  injary  ocenrs  to  an  employee  by  reason  of  a  defect  that 
is  unknown  to  him,  his  employer  is  answerablsb 

/.  TFl  Bryan  and  B.  D,  Warfield^  for  the  appellanL 
William  Ooebel^  for  the  appellee. 

***  Pbyor,  J.  The  appellee,  Daniel  Williama,  while  in  tha 
employ  of  the  Louisville  &  NashTille  Railroad  Company  aa 
a  brakeman,  in  the  attempt  to  couple  two  freight-carSi  had 
his  band  80  badly  maehed  aa  to  render  the  amputation  of  his 
arm  necessary  below  the  elbow.  He  instituted  this  *^^  action 
for  the  Injury  received,  alleging  gross  neglect  on  the  part  of 
those  over  him,  and  whose  orders  he  was  required  to  obey, 
and  recovered  the  sum  of  three  thousand  five  hundred  dol- 
lars in  damages.  His  recovery  was  based  on  the  alleged 
defective  condition  of  one  of  the  cars  he  was  engaged  in  coup" 
ling,  the  defect  causing  the  injury.  He  avers  the  defect  was 
known  to  the  company,  or  could  have  been  known  by  tlia 
exercise  of  ordinary  care  and  inspection 

The  defect  consisted,  as  is  alleged  and  proven,  in  a  long 
iron  pin  or  bolt  projecting  from  the  dead  wood  of  the  car  near 
the  place  of  coupling,  and  that  in  making  this  coupling  his 
eoatsleeve  was  caught  by  the  pin,  preventing  him  from  with- 
drawing his  hand,  which  was  caught  between  the  bumpers 
and  mashed. 

The  appellant  relies  in  his  argument  on  two  grounds  as  a 
defense:  1.  That  the  defect,  if  any,  consisted  in  the  construo- 
iion  of  the  car  that  was  being  coupled.  .That  it  belonged  to 
another  and  distinct  corporation,  coming  to  the  defendant's 
road  laden  with  merchandise,  and  the  bolt  was  not  loose,  nor 
did  it  project  farther  than  was  intended  in  its  original  con- 
struction. That  no  defect  existed,  but  the  extension  of  the 
bolt  was  the  manner  in  which  the  car  was  built,  and,  it  being 
the  duty  of  the  defendant  to  receive  and  transport  over  its 
line  of  road  tbe  car  with  the  merchandise  to  its  place  of  des- 
tination, the  company  could  not  be  held  liable  for  the  mode 
iu  which  the  car  was  constructed.  If  the  defect  was  one  ci 
eoDstruction,  tbe  car  belonging  to  another  company,  and  the 
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appellant  compelled  to  receive  it  by  reason  of  section  218  of 
the  state  constitution,  no  liability  can  arise. 

The  second  is  that  of  coutribatory  neglect  on  the  part  of 
the  appellee. 

*^^  The  Answer  filed  merely  puts  in  issue  the  defective 
condition  of  the  car,  and  there  is  no  averment  that  the  car 
belonged  to  another  and  distinct  corporation,  or  that  the 
defect  was  one  of  construction,  if  any  existed. 

The  testimony,  however,  shows  that  this  car  was  the  prop* 
erty  of  another  railroad  company,  the  New  York,  Lake  Erie 
ft  Western,  and  the  appellant  received  it  upon  its  line  for  the 
purpose  of  transporting  the  merchandise  to  its  owner,  and  as 
the  case  seems  to  have  been  tried  on  the  issue  arising  from 
the  testimony,  as  to  the  liability  of  one  railroad  company 
for  the  condition  of  the  cars  of  another  company  when  receiv- 
ing the  cars  of  the  latter  on  its  line  of  road,  it  may  be  proper 
to  determine  tlie  question  as  both  counsel  present  it. 

It  seems  to  us  the  constitutional  provision  by  which  one 
railroad  company  is  compelled  to  take  cars  of  another  over 
its  line  can  have  no  bearing  on  this  case.  If  the  cars  were 
in  an  unsafe  condition,  or  were  so  defective  in  their  construc- 
tion as  to  render  it  unsafe  to  those  who  are  required  to  handle 
them,  it  is  the  duty  of  the  company  to  refuse  to  receive  the 
car,  if  such  defects  exist,  and  no  other  construction,  it  seems 
to  us,  Clin  well  be  given  this  clause  of  the  constitution. 

The  brakeman  had  been  employed  to  discharge  a  duty  in 
coupling  cars  that  was  dangerous  whenever  attempted,  and 
when  entering  into  the  service  he  assumed  all  the  risks  ordi- 
narily  incident  to  such  an  undertaking,  and,  at  the  same 
time,  he  had  the  right  to  assume  that  all  the  appliances 
would  be  afforded  him  to  enable  him  to  faithfully  discharge 
this  duty.  It  is  immaterial  whether  the  car  with  the  mer- 
chandise belonged  to  the  one  corporation  or  the  other;  it  was 
the  duty  of  the  appellant,  by  inspection  *^'  or  otherwise,  to 
ascertain  whether  or  not  the  car  was  in  such  a  condition  as 
that  it  could  be  safely  handled  by  its  subordinates.  This 
care  to  be  exercised  is  not  such  as  would  require  the  com- 
pany receiving  the  car  to  test  the  strength  of  the  metal  or  the 
material  out  of  which  it  was  constructed,  or  to  make  that 
rigid  examination  into  the  car's  condition  as  could  only  be 
arrived  at  by  actual  tests,  but  the  care  must  be  of  at  least  an 
ordinary  inspection  by  one  competent  to  know  whether  or 
not  the  car  is  in  a  safe  condition  for  transportation,  and  can 
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be  handled  by  a  subordinate  who  will  exercise  ordinary  care 
without  danger. 

The  cases  relied  on  by  counsel  for  the  appellant  are  not 
inconsistent  with  the  right  of  recovery  in  this  case.    The  case 
of  Baldwin  ▼.  Chicago  etc.  R.  R,  Co.<,  50  Iowa,  680,  was  where 
the  defendant  received  upon  its  road  a  car  of  another  road 
that  was  equipped  as  cars  in  general  use,  and  it  was  claimed 
that  the  injury  would  not  have  happened  if  the  latest  and 
most  approved  appliances  had  been  used  in  coupling.    The 
court  said  that  as  such  cars  from  which  the  injury  originated 
were  in  general  use,  although  not  constructed  upon  the  most 
approved  plan,  the  employee  must  be  presumed  to  have  as- 
sumed such  risks  when  entering  into  the  employment. 

In  the  case  of  Indianapolis  etc.  R,  R.  Co.  v.  Flanigan^  77 
III.  365,  the  court  adju<Iged  that  the  company  was  not  liable 
lor  a  personal  injury  to  the  employee  while  coupling  cars 
having  do  jble  buffers,  simply  because  a  higher  degree  of  care 
is  required  in  using  them  than  in  those  differently  con- 
structed. 

The  cases  referred  to  by  counsel  all  proceed  on  the  idea 
'^^  that  the  employee  assumed  all  the  ordinary  hazards 
arising  in  the  performance  of  what  he  has  undertaken. 

These  cases,  as  well  as  others  cited  by  counsel  for  the  ap* 
pellant^  are  in  harmony  with  the  rule  requiring  the  company 
to  furnish  safe  cars  and  machinery  in  the  conduct  of  its  busi- 
ness for  the  use  of  its  subordinates  or  employees.  It  was  the 
duty  of  the  appellant  to  have  cars  belonging  to  another  com- 
pany, when  coming  on  to  its  road,  inspected,  and,  if  there  is 
such  a  defect  as  renders  it  dangerous  to  handle  them  in  the 
ordinary  mode,  to  refuse  to  take  them. 

It  is  not  expected  of  a  brake  man  that  he  shall  make  an 
inspection  for  himself,  as  it  must  constantly  happen  that  he 
is  required  to  couple  and  uncouple  cars  without  time  afforded 
him  to  make  even  a  cursory  inspection.  He  has  the  right  to 
rely  on  his  principal  to  furnish  what  is  safe  for  his  use.  Tliere 
are  different  appliances  used  for  coupling  and  uncoupling 
cars,  and  in  the  manner  of  constructing  cars;  still  if  such 
appliances  are  those  ordinarily  used,  although  they  may 
differ  from  those  used  by  the  road  on  which  the  injury  oc- 
curs, the  company  is  not  responsible  if  the  difference  in  the 
appliances  alone  produces  the  injury.  A  car,  however,  may 
be  so  constructed  or  built  as  to  render  it  more  than  ordina- 
rily dangerous  when  attempting  to  couple  it  with  other  cars 
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of  different  construction,  and  when  this  is  patent  the  eona* 
pany  must  see  to  it  that  the  danger  is  removed^ 

In  Shearman  and  Redfield  on  Negligence^  third  edition, 
section  193,  the  rule  is  laid  down  as  follows:  ^The  dntj  of 
the  master  to  inspect  materials,  machinery,  etc^  used  by  his 
servants  in  the  course  of  his  business  extends  not  only  to 
those  things  which  are  his  property,  or  are  directly  furnished 
by  him,  but  also  equally  to  all  things  which  it  '^*  becomes 
the  duty  of  hie  servants  to  use  in  the  course  of  their  employ- 
ment. Thus,  when  a  railroad  company  requires  its  servants 
to  handle  cars  not  belonging  to  it,  or  move  trains  over  a  track 
belonging  to  another  company,  its  obligations,  superficial  as 
to  inspection,  are  the  same  as  though  such  cars  and  track 
were  its  own," 

In  the  case  of  GotUieb  v.  New  York  etc.  R.  R.  Co.,  100  N.  Y. 
462,  a  brakeman  was  seriously  injured  while  coupling  cars. 
Tlie  bumpers  of  the  cars  were  not  wide  enough  when  the 
drawheads  passed  one  another  to  protect  the  employee  from 
injury.  The  defect  was  in  the  construction  of  the  car, 
but  so  obvious  that  one,  by  an  ordinary  inspection,  could 
see  the  defect.  The  cars  also  belonged  to  another  com- 
pany. The  court  in  that  case  said:  ^It  is  not  bound  to 
take  such  cars  if  they  are  known  to  be  defective  and  unsafe. 
Even  if  not  bound  to  make  tests  to  discover  secret  defects,  it 
is  bound  to  inspect  foreign  cars,  just  as  it  would  inspect  its 
own  cars.  It  owes  the  duty  of  inspection  as  master,  and  is 
at  least  responsible  for  the  consequences  of  such  defects  as 
would  be  disclosed  or  discovered  by  ordinary  inspection. 
Employees  can  no  more  be  said  to  assume  the  risks  of  such 
defects  in  foreign  cars  than  in  cars  belonging  to  the  com- 
pany." 

In  Goodrich  v.  New  York  Cent.  etc.  R.  R.  Co.,  116  N.  Y. 
398,  15  Am.  St.  Rep.  410,  the  same  doctrine  was  recognized, 
the  court  saying:  **This  duty  of  examining  foreign  cars  must 
obviously  be  performed  before  such  cars  are  placed  in  trains 
upon  defendant's  road,  and  furnished  to  its  employees  for 
transportation.  When  so  furnished,  the  employees  whose 
duty  it  is  to  manage  the  trains  have  the  right  to  assume  that, 
so  far  as  ordinary  care  can  accomplish  it,  the  cars  are  equipped 
with  safe  *®*  and  suitable  appliances  for  the  discharge  of 
their  duty,"  etc. 

The  rule  deducible  from  all  the  cases  is  this:  That,  when 
one  company  receives  cars  of  another  company  on  its  line  ef 
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road  for  transportation,  it  is  the  duty  of  the  company  taking 
them  to  make  careful  superficial  inspection  of  their  condition 
BQch  as  an  ordinarily  prudent  man  engaged  in  such  business 
would  make  for  the  protection  and  safety  of  the  employees 
required  to  handle  the  car;  and,  when  such  defects  are  patent 
and  an  injury  occurs  to  the  employees  by  reason  of  the  de* 
feet  that  is  unknown  to  the  party  injured,  the  company  is 
responsible. 

There  are  hut  two  witnesses  in  the  case — the  party  injured 
and  an  employee  of  the  company.  The  plaintiff  states  that 
he  was  injured  hy  that  projecting  bolt  that  had  become  loos- 
ened. The  witness  for  the  company  states  that  ho  examined 
some  of  the  cars  after  the  accident,  and  found  no  such  state  of 
case  as  that  detailed  by  the  plaintiff.  That  the  bolt  did  pro- 
ject, but  this  was  owing  to  the  mode  of  constructing  such 
cars.  Whether  they  were  such  as  could  be  coupled  safely  with 
other  cars  does  not  appear,  nor  is  there  any  testimony  show- 
ing that  any  inspection  had  ever  been  made  of  this  car  by 
any  one  before  or  after  receiving  it,  and  not  until  the  injury 
was  inflicted. 

If  the  testimony  of  the  railway  company  is  in  conflict  with 
the  plaintiff's  statement  it  was  with  the  jury  to  say  which 
one  they  believed,  and,  unless  the  court  erred  in  giving  the 
law  of  the  case,  the  judgment  must  be  affirmed.  The  defense 
asked  the  court  to  say,  that,  if  the  injury  was  caused  from 
the  mode  in  which  the  car  was  constructed,  they  must  find 
for  the  defendant.  This  the  court  refused  to  give,  and  prop- 
erly, for  the  reason,  if  no  other,  that  the  '^^  construction 
might  have  been  of  such  a  character  as  to  render  it  dangerous 
to  couple  these  foreign  cars  with  the  cars  of  the  defendant, 
and  besides,  the  court  had  given  the  law  of  the  case  in  the 
instructions  for  the  plaintiff.  The  court  said,  in  effect,  to  the 
jury  that  if  they  believed  this  iron  bolt  projected  from  the 
dead  wood  of  the  car  the  plaintiff  coupled,  and  that  this 
was  such  a  defect  in  said  car  as  made  it  unsafe  and  danger* 
ous  to  couple,  and  that  by  reason  of  said  projecting  bolt  the 
injury  occurred,  and  that  the  servants  of  the  defendant  whose 
dnty  it  was  to  inspect  the  car  knew,  or  by  the  exercise  of 
<»rdinary  care  could  have  known,  that  said  bolt  did  project 
from  the  dead  wood  for  a  time  long  enough  before  plaintiff 
was  injured  to  have  enabled  the  servants  of  the  defendant^ 
bj  the  exercise  of  ordinary  care,  to  remove  the  bolt  or  pin, 
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or  repair  the  defect,  if  any  existed,  etc,  they  nmst  find  for 
the  plaintiff. 

The  question  of  contribatory  neglect  was  also  submitted  to 
the  jury,  under  a  proper  instruction;  and,  finding  no  error, 
this  judgment  must  be  affirmed. 


Railboahs^Dutt  to  TitSFKGT  Cars  Of  AiroTHnt  ObRPORATiosi  Whu 
Usivo.—- The  inspeotioo  of  foreign  can  is  u  miioh  a  daty  retting  on  a  rail* 
road  company  as  the  impection  of  ita  own  can:  Ooodrieh  ▼•  Nem  ToHtdc 
R.  R.  Co.,  116  N.  T.  398;  15  Am.  St.  Rep.  410;  ChUridge  ▼.  Mittowri  Pae. 
Rp.  Oo.,H  Bib.  468;  4  Am.  St  Rep.  392.  One  railroad  nsing  the  can  of 
another  is  not  answerable  for  any  defect  in  their  original  oonstmotion  if  it 
made  proper  provision  for  inspecting  them  and  for  the  safety  of  its  em- 
ployees while  using  them:  Tlkptig  ▼.  FUchburg  R.  R.  Co.,  166  Mass.  IS;  32 
Am.  St.  Rep.  426,  and  note. 


LouisviLLB  &  Nashvillb  Railway  Company  t;. 

Whitley  County  Court. 

(96  KnrrocKT,  218.] 

Bminint  Domain  —  Profkrtt  Alrbadt  Dbvotrd  to  a  Pubuo  Usr.— 

Tho  intention  of  the  legitlatare  to  grant  the  power  to  tako  land  or 
property  already  devoted  to  another  public  nse  mast  be  shown  by  ez« 
press  words  or  by  necessary  implication. 
Railway  CoMSTRUorBD  so  as  to  Distrot  or  Imjori  a  Poblio  High* 
WAT. — If  a  railway  corporation  authorised  to  oonstmot  and  maintain  a 
road  between  two  points  without  the  precise  road  being  designated 
constructs  such  road  parallel  to  a  public  highway,  and  in  such  a  manner 
that  landslides  must  and  do  occur,  whereby  the  highway  is  rendered 
impassable  and  useless,  the  radway  corporation  ia  answerable  to  the 
county  for  the  damages  thus  produced. 

/.  W.  Alcorn,  for  the  appellant 

/.  H.  Tinsley  and  K.  D.  Perkins^  for  the  appellee. 

*^^  HAZBLRiaa,  J.  In  building  its  road  through  Whitley 
county  the  appellant  cut  through  the  outer  base  of  a  moun- 
tain, and  thus  destroyed  the  county  road  running  along  the 
mountain  *^^  side  above  and  parallel  to  the  railroad.  The 
support  below  the  county  road  being  thus  removed,  landslides 
occurred,  and  the  road  was  rendered  impassable  and  useless. 
The  county  recovered  damages  to  the  extent  of  ten  thousand 
dollars,  and  from  that  judgment  this  appeal  is  prosecuted. 

It  is  contended  by  the  appellant  that,  by  virtue  of  its  char* 
ter,  it  was  authorized  to  construct  a  branch  of  its  road  to  the 
Mississippi  river,  or  any  other  branch  it  might  desire,  and. 
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banug  BO  acquired  this  right  of  eminent  domain,  it  did  not 
'^devoWe  upon  ibe  company  to  construct  a  wall  or  erect  any 
lefense  for  the  protection  of  the  adjoining  property  from  the 
MDiequences  resulting  from  a  proper  and  reasonable  nse  of 
the  way  for  the  railroad*  although  such  consequences  would 
be  injurious,  and  inevitably  so,  to  the  grantor";  that  the 
ooaniy  oourt  is  but  the  commonwealth,  and  by  reason  of  the 
grant  to  construct  the  road  they — ^the  county  and  the  com« 
monweaUh — ^mnst  be  held  to  haye  consented  to  the  conse- 
qnences  resulting  from  the  proper  use  of  the  right  of  way; 
and  further,  that  the  authority  to  seise  and  occupy  the  county 
road  longitudinally  was  intended  to  be  giyen  by  the  charter, 
providing  that  other  branches  might  be  built,  and  therefore, 
as  the  right  to  do  this  embraces  the  right  to  destroy,  no  dam- 
ages are  recoverable  for  such  destruction. 

We  cannot  concur  in  these  views.  Upon  the  maxim  in- 
Toked  by  the  appellant — salus  rei  publiem  lex  tuprema  e§t — 
we  might  concede  the  power  of  the  legislature  to  have  granted 
to  the  appellant  the  right  to  take  land  already  appropriated 
to  another  public  use,  and  say,  as  contended,  that  **  the  grant 
oif  land  for  one  public  use  *^^  must  yield  to  that  of  another 
more  urgent,''  but,  as  said  in  the  case  relied  on  by  appellant 
— Inhahitanti  of  Springfield  v.  Connecticut  River  R.  R,  Cc^  4 
Cush.  72 — ''  When  it  is  the  intention  of  the  legislature  to  grant 
a  power  to  take  land  already  appropriated  to  another  public 
use,  such  intention  must  be  shown  by  express  words  or  by 
necessary  implication";  and  the  court  further  said:  ''As  no 
company  or  persons  have  authority  to  lay  out  a  railroad,  ex* 
<sept  so  far  as  such  power  is  conferred  by  the  legislature,  the 
oourt  are  of  opinion  that  by  a  grant  of  power  by  a  legislative 
act  to  lay  out  a  railroad  between  certain  termini,  where  the 
precise  course  and  direction  are  not  prescribed,  but  are  left 
to  the  corporation  to  be  located  between  the  termijii,  no  au« 
thority  is  given  prima  facie  to  lay  such  railroad  on  and  along 
an  existing  public  highway  longitudinally,  or,  in  other  words, 
to  take  the  roadbed  of  such  highway  as  the  track  of  their 
railroad.'' 

The  broad  terms  of  the  appellant's  charter  in  authorizing 
the  construction  of  '*  other  branch  roads/'  instead  of  enlarg* 
ing  the  power  to  appropriate  public  lands  or  easements,  as 
contended  by  counsel,  are  restrictions  on  the  power  of  the 
company,  or  at  least  are  so  general  as  not  to  indicate  the 
right  of  such  special  appropriation. 
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The  damages  complained  of  are  aaofa  as  could  haTe  been 
proTided  againet  by  tbe  erection  of  stay  walls  on  the  right  of 
way  of  the  appellant  at  the  beginning  of  the  work,  tbe  cost  of 
whicii  would  then  have  been  inconsiderable.  The  proof  shows 
that  a  large  section  of  the  connty  is  cut  off  from  the  oounty 
seat  by  reason  of  the  destruction  of  this  road,  and  that,  what- 
eyer  remedy  may  be  found  with  which  to  relieve  tbe  people 
of  that  section,  the  cost  will  be  largely  more  than  tbe  amount 
of  the  verdict  It  is  not  *^*  therefore  excessive  when  consid- 
ered as  the  total  damages  recoverable  for  the  construction 
complained  of.  The  county  could  have  done  nothing  to  pre- 
vent the  injury,  and  its  right  is  undoubted  to  maintain  an 
action  for  injury  to  its  public  roads:  Lawrence  County  v.  Chair 
taroi  R.  R.  Co.,  81  Ky.  226. 

Judgment  affirmed. 

JSmivevt  DoMAnr  ^  Approfbiatiov  ov  Profsstt  Alrbast  DavovRp 
TO  Public  Ubr, — ^The  laprema  lagiaUtivo  power  of  the  state  may  authorin 
the  baildihg  of  a  railroad  on  a  street  or  other  publio  highway,  hut  a  cor^ 
poration  caunot  appropriate  each  street  or  highway  for  snch  a  parpoae  unless 
authorised  to  do  so  by  the  soTeretgn  power  of  the  state:  ComnummeaUk  t. 
MrU  etc  B,  EL  Co.,  27  Pa.  8t  339;  67  Am.  Dee.  471,  and  note.  A  railroad 
eompany  cannot  use  a  publio  street  or  highway  nnless  authorised  by  its 
eharter  expressly  or  inferentially:  Cleveland  etc  B.  E,  Co.  v.  Speer,  66  Pa. 
8t.  326;  94  Am.  Dec  84,  and  note.  Property  once  dedicated  to  a  certain 
publio  use  cannot  be  taken  for  another  and  different  publio  use  without  ex- 
press legislative  authority:  Fori  Wayne  v.  Lake  Shore  etc  By.  Cct  132  Ind. 
668;  32  Am.  St.  Rep.  277.  See  the  full  discussion  of  this  subject  in  the 
extended  notes  to  Appeal  qf  Sharon  By.  Co.,  9  Am.  St.  Rep.  142;  VanderGp 
▼.  Chand  Bapids,  16  Am.  St  Rep.  613;  Dame  ▼.  Mayor,  67  Am.  Deo.  202; 
and  Lexington  etc  B.  B.  Co,  v.  Applegaie,  33  Am.  Deo.  516^  617. 
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[B6  KSNTDCXT,  289.] 

O0H8TITVTIONAL  Law-^Selv-bzbcutino  Provisions.— If  a  state  constite- 
tion  declares  what  indebtedness  cities  of  a  certain  class  may  not  con« 
tract,  such  prohibitions  cannot  be  suspended  or  rendered  nugatory  by 
the  failure  of  the  legislature  to  make  the  classification  of  cities  provided 
for  by  such  constitution,  and  a  forbidden  indebtedness^  though  eon- 
traeted  in  advance  of  such  classification,  is  void. 

liUNICIPAI.  CORFORATIONS^InDXBTXDNBSS  ov,  What  IS  WiTBIKTHB  MSAIf- 

iHO  or  Constitutional  Prohibitions.— If  a  municipality  enters  into 
a  contract  for  the  construction  and  maintenance  by  a  private  person  of  a 
system  of  water*works  and  an  electric-light  plan^  and  agrees  to  pay  for 
a  specified  number  of  years  certain  sums  for  the  use  of  hydrants  and 
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Uglt^  Um  sskmdIs  wUeh  will  btcom*  cLm  froa  Ui«  eity  midtr  tli« 
tnMt  anwl  b»  ragardvd  m  indabiedneM  and  the  cootr«c%  m  forbidden 
and  Toid,  if  the  snms  to  fall  dae  under  it  added  to  the  pre>ezieting  in- 
debtednesa  of  the  manicipality  will  exceed  the  indebtedneM  which  it  ia 
pennittad  to  oontraol  bj  the  ooaatitiition. 

/•  /.  Lande$^  Petree  Jt  Downer^  0,  H.  Bush^  Jo$  McCarrol^ 
E.  P.  CatmpbeUf  and  J.  T.  Hanbcrry^  for  the  appellants. 

Wood  &  Bdl  ai}A  James  BreiUkiit^  for  the  appellees. 

**^  Hazbt.btqg,  J.  On  June  13, 1892,  the  appellee,  through 
its  board  of  councilmen,  entered  into  a  contract  with  its  co» 
appellee,  John  P.  Martin,  by  the  terms  of  which  the  latter 
agreed  to  construct  and  maintain,  in  and  near  the  city,  a 
system  of  water-works  and  sewerage  and  also  an  electric* 
light  plant  For  the  use  of  seventy  hydrants  for  five  years 
and  of  thirty-five  arc  lights  for  the  same  period,  the  city 
agreed  to  pay  Martin,  as  rent,  the  sum  of  five  thousand  five 
hundred  dollars  per  year.  At  the  expiration  of  the  five 
years  the  contract  for  water  rental  was  to  continue  fifteen 
years  longer  at  four  thousand  five  hundred  dollars  per  year, 
the  city  having  an  option  to  renew  the  contract  for  lights 
at  one  thousand  dollars  per  annum. 

The  city  contained  a  population  of  more  than  three  thou- 
sand and  less  than  eight  thousand,  and  therefore  would  be 
a  city  of  the  fourth  class  whenever  the  assignment  and  class!* 
fication  should  be  made  of  the  cities  and  towns  of  the  state 
as  required  by  the  constitution.  This  asBignment  or  class- 
ification had  not  been  made  at  the  ^'  date  of  the  contract 
or  institution  of  this  action.  The  indebtedness  of  the  city 
was  something  like  one  hundred  and  twenty-five  thousand 
dollars,  due  mainly  in  five-thirty  bonds,  to  the  Ohio  Valley 
Railway  Company.  The  value  of  the  taxable  property  for 
1891  was  one  million  five  hundred  and  forty-six  thousand 
three  hundred  and  eighty  dollars.  It  is  shown  that,  with  a 
tax  rate  of  seventy-five  cents  on  the  hundred  dollars,  together 
with  the  usual  collections  from  other  fixed  sources,  the  city 
could  pay  its  annual  current  expenses  of  all  kinds,  and  also 
the  additional  water  and  light  rental  proposed  in  the  con- 
tract,  and  still  have  an  annual  surplus  of  several  thousand 
dollars. 

Immediately  after  this  contract  was  made  the  appellants, 
who  are  citizens  and  taxpayers  of  the  city,  instituted  this 
action  to  lutve  the  contract  declared  void,  contending  that 
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the  city  of  Hopkinsville — or  its  board  of  cooncilmen — ^had 
no  constitutional  power  to  make  the  contract,  becaase  it 
bound  the  city  to  pay  an  indebtedness  shown  to  be  in  excess 
of  the  limitations  imposed  on  the  city  and  its  authorities  by 
the  constitution.  There  were  other  contentions  which  are 
not  necessary  to  notice. 

The  chancellor  determined  all  the  points  made  against 
the  plaintiffs  below,  upheld  the  contract,  and  dismissed  the 
petition.  This  appeal  involves  the  correctness  of  that  judg* 
ment. 

The  constitutional  provision  supposed  to  affect  the  question 
involved  is  as  follows: 

*'  Sec.  158.  The  respective  cities,  towns,  counties,  taxing 
districts,  and  municipalities  shall  not  be  authorized  or  per- 
mitted to  incur  indebtedness  to  an  amount,  including  exist- 
ing indebtedness,  in  the  aggregate  exceeding  the  following 
named  maximum  percentages  on  the  value  of  the  taxable 
property  therein,  to  be  estimated  by  the  *^  assessment  next 
before  the  last  assessment  previous  to  the  incurring  of  the 
indebtedness,  viz.,  •  •  •  •  cities  and  towns  of  the  fourth  class, 

five   per  centum Provided^  any  city,  town,  etc.,  may 

contract  an  indebtedness  in  excess  of  such  limitations  when 
the  same  has  been  authorized  under  laws  in  force  prior 
to  the  adoption  of  this  constitution,  or  when  necessary  for 
the  completion  of  and  payment  for  a  public  improvement 
undertaken  and  not  completed  and  paid  for  at  the  time  of 
the  adoption  of  this  constitution. 

''Sec.  ]66.  All  acts  of  incorporation  of  cities  and  towns 
heretofore  granted,  and  all  amendments  thereto,  except  as 
provided  in  section  one  hundred  and  sixty-seven,  shall 
continue  in  force  under  this  constitution,  and  all  city  and 
police  courts  established  in  any  city  or  town  shall  remain, 
with  their  present  powers  and  jurisdictions,  until  such  time 
as  the  general  assembly  shall  provide  by  general  laws  for  the 
government  of  towns  and  cities,  and  the  officers  and  courts 
thereof,  but  not  longer  than  four  years  from  and  after  the 
first  day  of  January,  one  thousand  eight  hundred  and  ninety- 
one,  within  which  time  the  general  assembly  shall  provide 
by  general  laws  for  the  government  of  towns  and  cities,  and 
the  officers  and  courts  thereof,  as  provided  in  this  constitu- 
tion." 

By  their  contention  the  appellants  mean  that  the  indebt- 
edness  of  the  city,  at  the  time  of  the  contract,  was  in  excess 
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of  five  per  centum  on  its  taxable  property,  which  is  the 
limit  prescribed  by  the  one  hundred  and  fifty -eighth  section 
of  Uie  constitution  for  cities  of  the  fourth  class,  and  Hop- 
klnaville  is  alleged  to  be  a  city  of  the  fourth  class  by  reason 
of  its  population  being  three  thousand  or  more  and  less  than 
eight  thousand. 

*^^  In  order  to  apply  this  limit  of  five  per  centum,  coun« 
sel  for  the  appellants  plead,  as  a  fact,  that  the  population  of 
the  city  was  such  as  required  its  assignment  and  classification 
among  cities  of  the  fourth  class.  It  is  not  contended,  as  we 
understand  the  argument,  that  the  actual  assignment — the 
mere  form  of  classification— directed  by  the  constitution  to 
be  made  by  the  general  assembly,  can  be  made  by  the  courts, 
bat  that  it  was  the  evident  intention  of  the  framers  of  the 
constitution  to  have  the  wholesome  limitations  provided  for 
in  the  section  to  apply  instantly  upon  its  adoption;  that  the 
assignment  or  classification  was  a  mere  form,  and  its  delay 
should  not  entitle  the  cities  desiring  to  do  so  to  overreach 
the  plain  provisions  of  the  constitution  and  deliberately  incur 
an  unauthorized  indebtedness. 

Notwithstanding  the  fact  that  some  difficulty  may  seem- 
ingly arise  in  ascertaining  what  maximum  percentage  on  the 
value  of  the  taxable  property  in  a  given  city  is  to  be  applied 
in  determining  what  limitation  on  the  indebtedness  shall 
control  in  the  absence  of  the  classification,  yet  we  are  con* 
strained  to  the  conclusion  that  not  to  apply  the  section,  as 
one  afifecting  and  controlling  the  cities  of  the  commonwealth 
immediately  upon  the  adoption  of  the  constitution  would  be 
in  clear  defiance  of  the  determined  will  of  the  body  framing 
the  instrument.  * 

No  one  idea  stands  out  more  clearly  than  that  barriers 
should  be  erected  against  the  creation  of  municipal  indebt- 
edness. In  times  of  popular  excitement  the  internal  im- 
provement craze  had  well  nigh  wrecked  many  of  the  most 
flourishing  counties  and  towns  of  the  hitherto  staid  and  con- 
servative commonwealth.  To  seek  excuses  *^^  for  withhold- 
ing the  application  of  these  conservative  restraints,  thus 
wisely  devised  by  this  body  of  enlightened  men,  and  delay 
the  i>eneficent  results  intended,  merely  because  a  formal  as- 
signment of  a  given  city  had  not  been  made  to  its  appropri- 
ate class,  would  be  giving  prominence  to  the  shadow  and 
losing  sight  of  the  substance.  Moreover,  it  will  be  observed, 
that  the  percentages  are  not  fixed  wholly  with  reference  to 
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the  classes  to  which  the  cities  may  belong,  bat  the  per 
centum  fixed  for  some  of  the  cities  is  made  to  depend  on 
their  population,  and  recourse  must  therefore  be  had  in  such 
cases  to  the  ordinary  methods  of  proof  to  ascertain  the  per 
centum  applicable. 

In  discussing  a  similar  question  it  was  said  in  Law  ▼• 
People^  87  111.  385:  *'It  has  been  repeatedly  held,  and  is 
regarded  as  settled  doctrine,  that  all  negative  or  prohibitive 
clauses  of  this  character  found  in  a  constitution  execute 
themselves;  as  legislative  provisions  in  the  same  or  other 
language,  prohibiting  the  incurring  of  such  indebtedness, 
could  be  no  more  binding  or  forcible  than  the  constitution 
itself.^' 

In  the  case  of  Holzhauer  v.  City  of  Newport^  94  Ky.  896, 
it  was  contended  that  because  the  indebtedness  of  the  city  at 
the  time  of  the  adoption  of  the  present  constitution,  and  at 
the  time  the  contracts  in  question  were  entered  into,  was  in 
excess  of  ten  per  centum  on  the  valuation  of  her  taxable 
property  during  that  time,  therefore  the  prohibitory  provi- 
sions of  section  158  were  applicable.  And  we  said  of  this 
contention:  *'  It  may  be  admitted  that,  to  the  extent  that  this 
section  provides  for  a  state  of  case  in  existence  at  the  time  of 
the  adoption  of  the  constitution,  it  is  applicable  to  all  towns 
and.  cities  '^^  resting  under  the  conditions  named;  but,  in 
express  terma,  the  limitation  of  ten  per  centum  may  be 
exceeded  when  the  proposed  indebtedness  'has  been  authoi"- 
ised  under  laws  in  force  prior  to  the  adoption  of  this 
constitution.'" 

This  section  was  therefore  treated  as  in  full  force  upon  the 
adoption  of  the  constitution,  and  as  applicable  to  the  cities 
and  towns  resting  under  the  conditions  named.  The  con- 
tract for  the  increased  indebtedness  of  the  city  (Newport) 
was  upheld  upon  the  ground  that  it  was  contracted  ^  under 
laws  in  force  prior  to  the  adoption  of  the  constitution"; 
those  laws  being  in  the  form  of  amendments  to  the  charter  of 
the  city,  approved  in  1890,  authorizing  the  issual  of  bonds 
for  specific  purposes,  to  be  paid  by  taxes  levied  within  cer« 
tain  specified  districts  created  by  the  acts  in  question.  These 
amendments  to  the  organic  law  of  the  city  were  held  to  be 
continued  in  force,  in  express  terms,  under  the  provisions  of 
eection  166  of  the  constitution. 

Construing  the  section  (158)  aa  operative  immediately 
npon  the  adoption  of  the  constitatioui  the  question  ifl|  Doei 
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ttie  contract  nnder  consideration  **  authorise  an  indebted* 

MSB/'  on  the  part  of  the  city  of  Hopkineville,  ^  to  an  anioant, 

inclnding  existing  indebtedness,  in  the  aggregate,  exceeding'' 

five  per  centum  on  the  taxable  property  of  the  city?    The 

qneetion  is  wholly  new  to  the  law  of  our  state;  but  the  con* 

Btitntions  of  a  number  of  the  other  states  contain  provisions 

rimilar  to  the  one  under  consideration^  and  the  answers  given 

by  the  yarious  courts  to  the  question  indicated  are  by  no 

means  harmonious. 

It  is  to  be  remembered  that  the  annual  rentals  are  to  *^* 
be  met  out  of  the  annual  revenues  without  any  increase  of 
the  tax  rate  of  seventy-five  cents  on  the  one  hundred  dollars 
of  taxable  property,  and  that  as  the  contractor,  Martin,  fur- 
nishes the  water  and  light,  and  thus  earns  the  money  he  is 
paid  therefor,  the  appellees,  therefore,  contend  that  the  lia- 
bility is  thus  extinguished  as  soon  as  it  comes  into  existence. 
They  contend  that  *'  when  liabilities  are  created  and  appro^ 
priations  are  made  which  are  within  the  limits  of  the  revenue 
accruing  to  meet  them,  they  are  not  debts  within  the  mean* 
ing  of  the  prohibition  of  the  constitution.''  The  cases  relied 
on  by  them  sustain  their  contention  that  revenues  may  be 
disposed  of  in  advance  of  their  receipt — ^hypothecated  as  it 
were — as  if  already  in  the  treasury,  and  when  such  an  appro* 
priation  will  meet  and  discharge  the  obligation,  which  is  but 
a  contingent  one,  no  indebtedness  is  created  in  the  meaning 
of  the  constitution. 

We  suppose,  however,  that  if  the  words  used  in  the  consti- 
tution are  to  be  given  their  usual  and  commonly  accepted 
meaning  by  the  contract  in  question,  the  city  does  **  incur  an 
indebtedness"  in  the  sense  these  terms  are  used  in  the  con- 
stitution; and  that  this  indebtedness  is  in  excess  of  the 
limitation  imposed  is  apparent.  Turning  to  some  of  the  de- 
cisions in  states  with  constitutional  provisions  similar  to 
ours,  we  find  the  Illinois  supreme  court,  in  City  of  Spring^ 
field  V.  Edwards^  84  111.  626,  thus  discussing  the  question: 

^It  IB  provided  by  section  12,  article  9,  of  the  present 
constitution,  that '  no  county,  city,  township,  school  district^ 
or  other  municipal  corporation  shall  be  allowed  to  become 
mdebted,  in  any  manner  or  for  any  purpose,  to  an  amount^ 
including  existing  indebtedness,  in  the  aggregate,  '^  exceed- 
ing  five  per  centum  on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  assessment,  etc.' .... 
The  prohibition  is  against  becoming  indebted — that  is,  vol- 
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untarily  incarring  a  legal  liability  to  pay,  in  any  manner  or 
for  any  purpose,  when  a  given  amount  of  indebtedness  baa 
previously  been  incurred.  It  could  hardly  be  probable  that 
any  two  individuals  of  average  intelligence  could  understand 
this  language  differently.  It  is  clear  and  precise,  and  there 
is  no  reason  to  believe  that  the  convention  did  not  intend 
what  the  words  convey.  A  debt,  payable  in  the  future,  is  ob- 
viously no  less  a  debt  than  if  payable  presently;  and  a  debt 
payable  upon  a  contingency,  or  upon  the  happening  of  some 
event,  such  as  the  rendering  of  service  or  the  delivery  of 
property,  etc.,  is  some  kind  of  a  debt,  and  therefore  within 
the  prohibition.  *'  If  a  contract  or  undertaking  contemplates, 
in  any  contingency,  a  liability  to  pay  when  the  contingency 
occurs,  the  liability  is  absolute — the  debt  exists — and  it 
differs  from  a  present  unqualified  promise  to  pay  only  in  the 
manner  by  which  the  indebtedness  was  incurred.  And  since 
the  purpose  of  the  debt  is  expressly  excluded  from  considera- 
tion, it  can  make  no  difference  whether  the  debt  be  for  neces- 
sary  current  expenses  or  for  something  else.' '' 

In  Cvlbertson  v.  City  of  Fullon^  127  III.  80,  in  discussing  a 
contract  for  constructing  a  system  of  water- works,  to  be  paid  for 
in  the  future,  the  court  said:  *'By  entering  into  the  contract 
of  August  15,  1887,  the  city  *  became  indebted.'  The  obliga- 
tion entered  into  by  the  terms  of  the  contract  constituted  such 
an  indebtedness  as  is  contemplated  by  the  language  of  the 
constitution.  It  cannot  be  said  that  the  indebtedness  did 
not  come  into  '^*  being  until  the  work  was  completed  and 
occupied  by  the  city.  The  city  bound  itself  to  pay  for  the 
work  when  it  should  be  completed,  and  could  be  compelled 
to  do  so  if  the  work  should  be  done  according  to  contract'' 
And  the  case  of  City  of  Springfield  v.  Edwards^  84  111.  626, 
is  referred  to  and  approved.  To  the  same  effect  are  the  cases 
in  the  same  court  of  Law  v.  People^  87  111.  885;  Prince  v.  City 
of  Quincy,  105  111.  138;  44  Am.  Rep.  785. 

In  the  case  of  Saekett  v.  City  of  New  Albany^  88  Ind.  473, 
45  Am.  Rep.  467,  it  was  held,  that,  when  the  constitution  for- 
bids a  municipal  corporation  ever  to  become  indebted  beyond 
a  certain  amount,  that  sum  may  not  be  exceeded  even  for 
necessary  expenses.  The  contract  was  for  the  erection  of 
fire-alarm  strikers  and  signal-boxes  at  the  price  of  three 
thousand  three  hundred  and  twenty-five  dollars,  when  the 
limit  imposed  by  the  constitution  had  already  been  exceeded. 
The  language  of  the  constitution  was  similar  to  ours,  and 
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the  ooorty  by  Chief  Justice  Niblack,  after  reviewing  the  de- 
cisions of  the  courts  of  Illinois  and  Iowa,  said:  *' By  Mn* 
debtedness/  in  this  connection,  wo  mean  an  agreement  of 
some  kind  by  the  city  to  pay  money  when  no  suitable  pro- 
vision has  been  made  for  the  prompt  discharge  of  the  obli* 
gation  imposed  by  the  agreement.  It  was  obviously  the 
intention  of  the  legislature  in  submitting,  and  of  the  people 
in  adopting,  the  tliirteenth  article  of  the  constitution,  to 
arbitrarily  restrict  the  power  of  municipal  corporations  to 
contract  debts  to  a  limited  per  centum  of  the  taxable  property, 
and  to  require,  when  that  limit  of  indebtednesss  has  been 
reached,  that  such  corporations  shall  be  prepared  to  pay  for 
whatever  of  value  they  may  obtain  without  the  incurrence  of 
any  further  indebtedness  for  any  purpose  whatever.'' 

»so  That  there  are  cases  in  all  these  states  upholding  con-* 
tracts  similar  to  the  one  now  under  consideration  must  be 
admitted,  and  that  the  two  classes  of  cases  are  not  easily,  if 
at  all,  reconcilable,  is  evident 

We  have  adopted  the  view  in  accord  with  the  spirit  of  the 
oonstitution,  as  we  understand  it,  and  as  we  think  also  in 
accord  with  better  reason.  Any  other  doctrine  opens  the  door 
to  all  the  mischiefs  intended  to  be  inhibited  by  the  constitution. 

A  fair  illustration  of  the  doctrine  contended  for  by  the  ap- 
pellees is  given  in  the  case  of  Dively  v.  City  of  Cedar  FaU%^ 
27  Iowa,  232,  relied  on  by  them,  where  it  is  held  that  '*  If 
A  should  undertake  to  build  a  courthouse  within  three 
years,  doing  so  much  and  to  be  paid  accordingly  each  year, 
the  obligation  of  the  contract  would  arise  when  executed,  but 
the  indebtedness  under  the  constitution  (if  there  were  none 
other)  would  be  measured  by  that  to  be  paid  each  year. 

It  seems  to  us  that  such  a  construction  of  the  constitution 
would  render  the  limitations  in  question  wholly  nugatory. 
It  is  needless  to  notice  any  other  of  the  alleged  reasons  urged 
against  upholding  the  contract,  as  the  views  here  announced 
are  fatal  to  its  validity. 

The  judgment  is  reversed,  with  instructions  to  proceed 
according  to  the  principles  announced  in  this  opinion. 


IndelitadneMf  Kiu&iolpal,  What  is  Within  Kettniny  of  FrohibitioiMi 

Against. 

For  the  purpose  of  checking  man ici pal  extravagance  and  improTidence 
varioos  oonatitntioaal  and  statatory  provisions  have  been  adopted  and 
enacted,  some  ol  which  seek  to  require  the  discharge  of  moniciiMd  Uabili- 
ties  oat  of  the  funds  of  the  fiscal  year  in  which  they  were  incurred,  and 
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othera  to  probfbifc  tbe  incurring  of  any  indebtednost  in  ezoeai  of  an  amonnt 
designated  nnless  first  anthorixed  by  a  vote  of  the  qualified  electors  of  the 
mnnioipality  at  an  election  held  in  the  manner  prescribed  by  the  statate, 
and  after  giving  notice  of  the  amonnt^  purpose,  and  terms  of  the  indebted- 
ness proposed  to  be  incurred.  It  is  not  necessary  to  here  state  those  pro* 
▼isions  more  in  detail,  as  the  only  object  of  this  note  is  to  consider  what 
indebtedness  is  deemed  to  fall  within  the  prohibitions  and  what  is  the 
effect  upon  the  supposed  debts  contracted  in  disobedience  of  them. 

The  BtUer  Opinion  U  Thai  the  Word  *'  ludeUedneu"  u  Hot  Used  in  Theee 
ProhibilionB,  erinAayof  Them,  in  Any  Spe^Jal  cr  LimUed  Senac—The  word 
is  to  be  given  its  fair  and  legitimate  meaning,  and  not  restricted  to  obligations 
in  the  form  of  bonds  and  other  written  evidence  of  indebtedness:  FrenA  ▼• 
BurlingUm,  42  Iowa,  614;  Orant  v.  Davenport^  86  Iowa,  396;  RoUine  v.  Late 
Oounlp,  34  Fed.  Rep.  846;  or  having  their  origin  in  loans:  People  v.  ifay» 
9  Cul.  80.  So  far  as  any  general  definition  may  be  given,  it  may  be  said 
that  every  indebtedness  arising  upon  contract,  whether  express  or  implied, 
and  by  virtue  of  which  a  city  is  under  obligation  to  pay  money  to  a  penon, 
whether  natural  or  artificial,  is  within  these  prohibitions,  unless  funds  are 
on  hand  or,  at  leasts  provided  for  the  payment  of  such  indebtedness  out  of 
the  current  revenaes  of  the  mnntoipality:  8iaU  r  Sawes,  112  Ind.  328; 
East  SL  Louiit  t.  Flannigan^  26  lU.  App.  449;  Norton  v.  East  SU  Louie^ 
80  111.  App.  171;  Hutlaon  v.  Mayor,  etc.,  64 Ga.  286;  Murphy  y.  EaatPorHund^ 
42  Fed.  Rep.  308.  Nor  will  this  rule  yield  to  considerations  of  hardship. 
A  leading  case  upon  this  subject  is  that  of  Lake  County  v.  RoUin»f  130  U.  8. 
662.  Tills  was  an  action  based  npon  a  large  number  of  connty  warrsafes 
issued  for  tbe  ordinary  county  ezpensea  Among  the  defenses  wae 
one  of  want  of  authority  on  the  part  of  the  county  commissionera  to  iaaue 
the  warrants  in  question,  or  any  of  them.  The  sixth  section  of  article  11 
of  tbe  constitntion  of  the  state  had  provided  that  *'Ko  county  should  con* 
tract  any  debt  by  loan  in  any  form,  except  for  the  purpose  of  erectinfp 
necessary  public  buildings,  making  or  repairing  public  roads  and  bridges; 
tliat  snch  indebtedness  contracted  in  any  one  year  should  not  exceed  the 
rates  upon  the  taxable  property  in  such  county  following,  to  wit:  Conn* 
ties  in  which  the  assessed  valuation  of  taxable  property  shall  exceed  five 
millions  of  dollars,  one  dollar  and  fifty  cents  on  each  thousand  dollars  thereof t 
counties  in  which  such  valuation  shall  be  less  than  five  millions  of  dollars, 
three  dollars  on  each  thousand  dollars  thereof;  and  the  aggregate  amount 
of  indebtedness  of  any  county  for  all  purposes,  exclusive  of  debts  eon- 
tracted  before  the  adoption  of  the  constitution,  shall  not  at  any  time 
exceed  twice  the  amount  above  lierein  limited,  unless  when,  in  manner 
provided  by  law,  the  question  of  increasing  such  debt  shall  at  a  general 
election  be  submitted  to  such  of  the  qualified  electors  of  sush  county  as  in 
the  year  last  preceding  such  election  shall  have  paid  a  tax  npon  property 
assessed  to  theni  in  snch  connty,  and  a  majority  of  those  voting  thereon 
shall  vote  in  favor  of  increasing  the  debt;  but  the  bonds,  if  any  be  issnsd 
therefor,  shall  not  run  less  than  ten  years;  and  the  aggregate  amount  e( 
debt  so  contracted  shall  not  at  any  time  exceed  twice  the  rate  upon  the 
valuation  last  herein  mentioned."  It  was  ooneeded  that  the  indebtedness  ia 
question  was  incurred  after  the  adoption  of  the  constitution  prescribing  the 
limitation,  and  exceeded  the  amount  which  the  county  was  authorised  to 
tnoor.  The  deoision  of  the  lower  court  reported  in  34  Fed.  Rep.  845,  was  to 
the  efEect  that  there  could  not  be  included  in  the  oomputation  of  prohib- 
ited indebtednsM  suoh  liabiUties  as  arose  from  fees^  salaiies^  and  other  oom^ 
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fsUorj  oUigaiioDs  impoMd  by  ilia,  will  of  lb*  lAgitUtort^  lo  r«r«rtlaf 
tkii  indgoMatt  tW  Bapreme  ooort  ot  th*  United  StoiM  Midi  "  W«  am 
uabU  to  anoat  otther  to  tbo  oonolosioxkt  of  the  oourt  below  or  to  tho 
potitioQs  of  dofeodmiit  ia  error.  The  langoage  of  the  nxth  aeotioa  eeemt 
tu  be  neither  oompUcaied  nor  doabtful;  and  we  think  it  pUin  that  what  it 
neaot  in  oxaotly  what  ie  said;  no  more  and  no  leee.  It  deals  with  the  ■ob- 
ject of  oonnty  debts,  and,  to  begin  with,  asenmee  a  nnit  of  meaenremenl 
which  ia  odo  aad  a  half  dolUn  in  the  thoneand  of  aeeeeaed  Taloee;  thai 
ii^  one  and  a  half  mills  on  the  dtiUar.  This  is  about  equal  to  the  average 
smonat  of  taxes  levied  for  oonnty  purposes  per  annum  under  normal  eon- 
ditiona.  Tho  provision  then  proceeds  as  follows:  1.  It  provides  that  no 
eonnty  shall  borrow  money  in  any  way;  2.  Exception  is  then  made  in  favor 
of  the  erection  of  necessary  public  buildingSi  and  the  making  or  repairing 
of  publio  roads  and  bridges;  and  8.  The  loans  allowed  by  the  foregoiag 
esoeptiOD  to  bo  taken  in  any  one  year  are  limited  to  the  amount  of  one 
and  one-half  mills  on  assessed  values  in  one  class  of  counties  and  three 
mills  ia  another  class.  Hero  the  matter  of  indebtedness  by  loan  is  com* 
pleted;  and  the  section  passes  to  a  broader  subject.  Manifestly  the  pur* 
poao  of  the  collocation  of  the  two  passages  in  one  section  is  not  that  by  a 
wrested  reading  the  latter  may  yet  further  limit  and  complicate  the  power 
of  borrowing;  but  that  the  mesuing  of  the  latter  passage  may  be  more 
sharply  and  clearly  defined  and  emphasized  by  an  antithesis.  It  is  sa 
example  not  of  ioadvertence,  but  of  good  rhetoric,  as  if  special  attention 
had  been  by  discussion  and  care  given  to  the  wording  of  the  seotiou.  The 
next  provisions  are:  4.  That  the  aggregate  debt  of  any  country  for  all 
pnrpoeeo  (exclusive  of  debts  contracted  before  the  adoption  of  the  oon« 
stttotion)  shall  not  at  any  time  exceed  the  sum  of  three  mills  (or  six,  as 
the  class  might  be)  on  assessed  values;  unless  the  taxpayers  vote  in  favor 
of  such  excess  at  some  general  election;  and  6.  That  even  when  an  eleo* 
tion  has  been  held,  the  aggregate  debt  so  contracted  shall  not  exceed,  at 
any  coo  time,  the  sum  of  six  mills  (or  twelve,  as  the  case  might  be)  on  the 
assessed  values.  We  are  unable  to  adopt  the  constructive  interpolations 
ingenioosly  offirred  by  counsel  for*  defendant  in  error.  Why  not  asanmo 
that  the  framers  of  the  coastitution,  and  the  people  who  voted  it  into 
sxisteuoe,  meant  exactly  what  it  says  ?  At  the  first  glance  its  reading  pro* 
daces  no  impreesion  of  doubt  as  to  the  meaning.  It  seems  all  sufficiently 
plaio;  and  in  soeh  case  tiiere  is  a  well-settled  rule  which  we  must  observe. 
The  object  of  construction,  applied  to  a  constitution,  is  to  give  effect  to 
the  intent  of  its  framers,  and  of  the  people  in  adopting  it.  This  intent  is 
to  be  found  in  the  instmment  itself;  and,  when  the  text  of  a  constitutional 
provision  is  not  ambiguous,  the  courts,  in  giving  construction  thereto,  are 
not  at  liberty  to  search  for  its  meaning  beyond  the  instrument.  To  get  at 
the  thought  or  meaning  expressed  in  a  statute,  a  contract,  or  a  constitution^ 
the  first  resort,  in  all  cases  is  to  the  natural  signification  of  the  words, 
in  the  order  of  grammatical  arrangement  in  which  the  framers  of  the  in* 
stroment  have  placed  them.  If  the  words  convey  a  definite  meaning  which 
mvolvee  no  absurdity,  nor  any  contradiction  of  other  parts  of  the  instru* 
■Mut,  then  that  meaning,  apparent  on  the  face  of  the  instrument,  must  be 
accepted,  and  neither  the  courts  nor  the  legislature  have  the  right  to  add 
to  it  or  take  from  it:  ITewea  v.  PwpU^  7  N.  T.  9;  HUUy.  Chicago^  60  III. 
86;  Dtnn  v.  RM,  10  Pet.  524;  Leonard  ▼.  WUeman^  31  Md.  201,  204| 
Pwpie  V.  PoUer,  47  N.  T.  375;  Gt>oley*s  Constitutional  Limitations,  67| 
8tory  on  Constitution,  sec  400}  Bwrddowii  v.   Viryiniaf  76  111.  34.    8o^ 
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also^  whert  a  law  it  expressed  in  plain  and  nnambiguons  ierma,  whether 
those  terms  are  general  or  limited,  the  legislatnxe  should  be  intended  to 
mean  what  they  have  plainly  expressed,  and  consequently  no  room  is  left 
for  eons  traction:  United  8tate§  w.  Fisher,  2  Cranch,  358^  399;  DoggeU  ▼. 
Florida  R.  B.,  99  U.  8.  72.  Tliere  is  even  stronger  reason  for  adhering  to 
this  rale  in  the  case  of  a  constitution  than  in  that  of  a  statute,  since  the 
latter  is  passed  by  a  deliberative  body  of  small  numbers,  a  large  propor- 
tion of  whose  members  are  more  or  less  conversant  with  the  niceties  of  oon« 
stnictton  and  discrimination,  and  fuller  opportunity  exists  for  attention  and 
revision  of  such  a  character,  while  constitutions,  although  framed  by  con« 
ventions,  are  yet  created  by  the  votes  of  the  entire  body  of  electors  in  a 
state,  the  most  of  whom  are  little  disposed,  CTcn  if  they  were  able,  to 
engage  in  such  refinements.  The  simplest  and  moet  obvious  interpretation 
of  a  constitution,  if  in  itself  sensible,  is  the  most  likely  to  be  that  meant 
by  the  people  in  its  adoption.  Such  considerations  give  weight  to  that  line 
of  remark  of  which  People  ▼.  Purdp,  2  Hill,  31,  36,  affords  an  exampla. 
There,  Bronson,  J.,  commenting  upon  the  danger  of  departing  from  the  ini* 
port  and  meaning  of  the  language  used  to  express  the  intent^  and  hunting 
after  probable  meanings  not  clearly  embraced  in  that  language,  says:  *■  In 
this  way  •  .  •  •  the  constitution  is  made  to  mean  one  thing  by  one  man  and 
something  else  by  another,  until  in  the  end  it  is  in  danger  of  being  rendered 
»«iere  dead  letter,  and  that^  too,  where  the  language  is  so  plain  and  axpliett 
that  it  is  impossible  to  make  it  mean  more  than  one  things  unless  we  loee 
sight  of  the  instrament  itself,  and  roam  at  large  in  the  boundless  fields  of 
speculation.'  Words  are  the  common  signs  that  mankind  make  use  of  to 
declare  their  intention  to  one  another;  and  when  the  words  of  a  man  express 
his  meaning  plainly,  distinctly,  and  perfectly  we  have  no  occasion  to  have 
recourse  to  any  other  means  of  interpretation.  Defendant  in  error  insista 
that  the  interpretation  contended  for  by  the  county  leads  to  certain  absurd 
consequences,  vis.,  that  it  is  senseless  to  limit  tlie  power  of  a  county  to 
incur  debt  generally,  since  its  'exercise  of  such  a  power  may,  by  sudden 
exigencies,  l>ecomo  imperatively  necessary  to  ths  disuharge  of  its  func* 
tions;  that  it  would  be  to  require  the  county  to  provide  in  advance,  by  taxa- 
tion or  otherwise,  for  the  payment  of  expenses,  which,  from  their  nature^ 
can  only  be  guessed  at;  that  it  wouM  be  to  enable  any  county  in  two  years, 
by  a  vote  and  loan,  to  exhaust  the  whole  possible  indebtedness  in  the  Way  of 
buildings,  roads,  and  bridges,  leaving  no  margin  for  other  necessities;  that 
it  wonUl  be  to  destroy  the  county  governments,  since  the  county  officials 
and  others  will  not  work  for  nothing,  and  the  margin  of  possible  debt  is, 
in  nearly  all  the  counties,  already  reached;  and  that  it  would  bo  to  avoid 
nearly  all  the  tax  payments  heretofore  made  in  warrants.  All  these  ob- 
jections could  well  be  answered  from  the  facts  as  disclosed  by  the  bill  of 
exceptions,  but  it  is  not  necessary. 

**  We  cannot  say,  as  a  matter  of  law,  that  it  was  absurd  for  the  framers 
of  the  constitution  for  this  new  state  to  plan  for  the  establishment  of  its 
financial  system  on  a  basis  that  should  closely  approximate  the  basis  of 
cash.  It  was  a  scheme  favored  by  some  of  the  ablest  of  the  earlier  Ameri- 
can statesmen.  Nor  can  the  fact  disclosed  in  the  bill  of  exceptions,  that^ 
after  the  adoption  of  the  state  constitution,  the  county  officials  and  many 
of  the  people,  designedly  or  undesignedly,  disregarded  the  constitutional 
rule,  render  the  plan  absurd.  If  it  was  a  mistaken  sclieme,  if  its  operation 
has  proved  or  shall  prove  to  be  more  inconvenient  than  beneficial,  the 
ramedy  is  with  the  people,  not  with  the  courts." 
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Tk$  Farm  l»  Whfch  Oke  Indebiedneu  Aoffa  It  noi  MaUrtal^li  U  It  evU 
dsnoed  by  bonds  or  other  writings  iuned  in  exoets  of  the  eonstitotional  or 
■tatatory  limit  there  it  no  doobt  of  its  invalidity:  Winamac  ▼•  HrnddUdonf 
132  Ind.  217;  8taU  ▼.  Babeock,  24  Neb.  640;  McPh»r9om  ▼.  Fo$ter,  43  Iowa, 
48;  22  Am.  Bep.  215.  Bat  the  invalidity  if  not  dependent  npon  the  8np« 
pooed  indebtedness  being  expressed  in  a  formal  writing.  It  is  the  amount 
and  not  the  form  which  is  material.  Hence  a  writing  cannot  he  disregarded 
for  the  pnrpoee  of  enforcing  an  implied  liability  of  the  municipality,  as  by 
maintainiug  an  action  to  recover  moneys  paid  for  bonds  issued  in  oontraven- 
tion  of  the  statute  of  the  sUte.  Litchfield  v.  BaUou^  114  U.  S.  190,  was  a 
suit  in  ehancery  in  which  the  complainant  sought  to  compel  the  repayment 
of  moneys  received  by  the  eity  of  Litchfield  for  bonds  issued  by  it,  and  which 
had  been  declared  void  because  in  violation  of  the  constitution  of  the  state. 
The  complainant  alleged  that  he  was  misled  to  purchase  such  bonds  by  the 
Cabs  statements  of  the  officers  and  agents  of  the  city.  The  trial  court, 
though  it  found  that  the  moneys  so  paid  for  the  bonds  did  not  remain 
in  the  possession  of  ths  eity,  yet  sought  to  establish  and  enforce  a  liability 
on  the  part  of  the  city  and  in  favor  of  the  complainant^  and  to  compel  the 
sale  ol  the  property  into  which  it  was  claimed  the  money  hail  gone.  While 
there  were  various  leasons  for  reversing  the  decree  of  the  trial  court,  the 
one  adjudged  to  he  as  potent  as  any  other  was  that  the  language  of  the 
constitution  did  not  permit  the  municipality  to  become  indebted  in  any 
manner  or  for  any  purpose  to  an  amount  exceeding  five  per  cent  of  the 
value  of  its  taxable  property,  and  that,  "if  this  prohibition  is  worth  any 
thing,  it  is  as  effectual  against  an  implied  as  an  express  pronuse^  and  is  as 
binding  in  a  court  of  chancery  as  in  a  court  of  law." 

Aiiempts  Have  Been  Made  to  Sffade  the  Effect  qf  Theee  Prohibiikme  by  creat* 
ing  liabilities  upon  which  the  municipality  was  not  answerable  to  the 
extent,  that  if  valid,  a  iudgment  could  be  entered  against  it,  but  the  en- 
forcement of  which  might  he  etfectnal  as  against  its  property.  The  con- 
stitution of  Maryland  declared  that  no  debt  should  be  created  by  the  mayor 
and  eommon  council  unless  first  sanctioned  by  an  act  of  assembly  and  sub* 
mitted  to  the  legal  voters,  and  approved  by  the  majority  of  the  votes  cast. 
An  ordinance  was  enacted  by  the  city  of  Baltimore  providing  for  the  raising 
of  one  million  dollars  by  the  hypothecation  of  such  shares  of  the  railway 
stocks  owned  by  the  city  as  might  be  necessary  for  the  purpose,  and  that 
the  parties  accepting  such  hypothecation  should  look  for  repayment  ex« 
dnsively  to  the  stock  pledged,  and  that  in  no  event  should  the  city  be 
rasponsible.  The  court  held  that  the  ordinance  created  an  indebtedness 
within  the  meaning  of  the  constitution,  saying:  *'A  debt  is  money  due  upon 
a  eontraot  without  reference  to  the  qucition  of  the  remedy  for  its  collection. 
It  is  not  essential  to  the  creation  of  a  debt  that  the  borrower  should  be  lis* 
Us  to  be  sued  therefor.  If  the  money  be  borrowed  by  the  mayor  and  city 
council,  which,  by  the  contract,  is  to  be  repaid,  it  is  immaterial  to  inquire 
whether  the  city  is  liable  to  he  sued  therefor  or  its  payment  to  be  secured 
by  the  pledge  or  hypothecation  of  specific  property  held  by  the  city.  It 
would  be,  in  our  judgment,  equally  the  creation  of  a  debt  within  the  niean- 
ing  of  the  constitution  in  one  case  as  in  the  other.  The  constitution  is  not 
to  havo  a  narrow  or  technical  construction,  but  must  be  understood  and 
enforced  according  to  the  plain  and  common-sense  meaning  of  its  terms'*: 
BaUimon  v.  OUi^  31  Md.  375;  IfeweU  v.  People,  7  N.  Y.  9,  86.  Nor  can 
municipal  indebtedness  be  in  effect  enlarged  beyond  the  constitutional  limit 
by  the  purchase  of  property  already  subject  to  liens  against  it  in  the  hands 
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of  ito  Tendon  and  the  dischurgo  of  wliiehr  nmBt  otther  bo  mado  out  of  tho 
manicipal  reveDUOo  or  tho  property  lost  to  the  city  by  diBO  legol  pTOoaodtnui 
for  the  enforoemoat  of  such  lienes  Iromwood  WaUr  Wotk%  C<k  n  TitkUntk^ 
99  Mich.  454. 

Witik  Btitptel  U  the  Ckarader  <if  the  IneUUedmeii,  conrto  hare  made  a-  d» 
tinction  between  that  which  ia  voluntary  and  tlmt  which  ia  unTolnntaty, 
and  have  at  leaet  in  some  caeee  determined  that  if  the  indebtedneaa  did  not 
rest  npon  tho  conaent  of  the  city,  and  oonsiated  of  a  liability  which  it  had 
no  di«»cretion  not  to  assume^  that  it  shoald  not  be  inclnded  in  the  oompata* 
tion  made  for  the  porpoee  of  aacertaiuing  whether  the  mnnicipal  indebted^ 
nesa  had  reached  and  passed  the  forbidden  limits  That  prohibitions  of  th« 
class  here  under  oonaitleration  do  not  prerent  liability  attaching  for  nof* 
ligence  or  any  other  tort  of  a  municipality  or  its  officers  for  which  it  is  othefw 
wise  answerable,  we  cannot  donbk  Therefore,  it  is  never  a  snffioieiit  defenao 
to  an  action  to  recover  damagea  reanlting  from  anch  a  tort  that  at  the  timo 
the  injnry  was  iuflicted  the  mo nicipality  answerable  therefor  had  already 
incurred  indebtedneaa  in  excess  of  the  constitutional  or  statutory  limits 
BUxmingtan  v.  Perdue,  99  UL  329;  Riee  v.  De$  Moines,  40  Iowa,  038;  BrnUi 
T.  Dis  Moines,  38  Iowa,  414;  Ckieoffo  v.  Sexioit,  115  IlL  230.  The  unlawfnl 
exaction  of  the  payment  of  taxes,  whether  adjudged  to  be  a  tort  or  not^  io 
a  compelling  of  a  person  to  become  a  creditor  of  the  municipality  guilty  of 
■ttch  exaction,  and  therofore  not  within  the  reason  of  the  prohibitions,  and 
the  city,  though  it  seeks,  may  not  find  immunity  from  the  consequenoee  of 
its  wrongful  act  by  disolosiug  tho  existence  of  pre-exiating  obligattoua  to  th« 
full  extent  of  its  auUiority  to  incur  indebtedness:  Thomas  v.  Buriinffto»t  89 
Iowa,  140.  Wliether  a  liability  already  existing  agaiast  •  city  ariatn^ 
out  of  the  negligence  or  other  tort  of  itself  or  ita  officers  is  to  be  considered 
for  the  purpose  of  determining  whether  indebtedness  subsequently  created 
was  in  excess  of  the  conatitutional  limi^  ia  a  question  which,  so  far  aa  we 
are  aware,  liaa  never  been  presented  for  consideration.  The  exiatenoe  of 
such  a  liability  would  probably  not  be  ascertained  by  an  examination  of  th* 
mnnicipal  records,  however  diligent  and  thorough,  and  hence  it  would  be 
a  great  hardship  upon  persona  entering  into  tranaactiona  with  the  city  to 
have  them  adjudged  invalid  because  of  the  pre-existenco  of  an  unliquidated 
liability  resulting  from  a  tort  of  which  such  person  had  no  notice  either 
actual  or  constructive. 

LiabilUien  Imposed  by  the  State, — If  tho  oonatitution  merely  prohibita  th«- 
creation  of  indebtedness  beyond  a  specified  amount  by  a  county  or  dty,  th« 
legislature  is  not  thereby  deprived  of  the  power  oth<;rwiae  possessed  by  it 
of  imposing  a  liability  upon  tlie  municipality,  aa  where  it  annexes  thereto 
territory  before  that  time  forming  part  of  another  municipality,  and  pro* 
vides  that  the  city  or  county  receiving  such  territory  ahall  be  liable  for  ft 
portion  of  the  debte  of  the  municipality  from  which  the  territory  was  do* 
tached:  QranJL  County  v.  Lake  County,  17  Or.  453;  or  where  it  creates  aa 
office  and  requires  the  aalaries  and  other  expcnsee  thereof  to  be  paid  oat  of 
the  muuicipal  fuuda:  Lewis  v.  Widhur,  99  CaL  412. 

Compulwty  Indebtedness  not  Fowuiedon  (Torls.  ~ A  rery  large  proportion 
of  the  liability  of  every  municipality  may,  without  impropriety^  he  aaid  not 
to  be  voluntarily  assumed.  There  may  be,  and  usually  ia,  imposed  upon  • 
city  a  great  number  of  duties  of  a  governmental  character,  the  diecharge  of 
which  involves  avast  expenditure,  and  yet  neither  the  Uutiea  theraaolvea  nor 
the  expenditure  incident  to  them  can  be  neglected  or  avoided  without 
violating  the  law*     Unleaa  it  can  be  said  that  the  mere  aoceptanea  of  tho 
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nmifiipal  charter  is  »  Tolantary  Mmmplaon  of  thMa  datiM»  til*  perform- 
anM  off  them  is  ootapulsory.  HeDoe,  the  mlisg  of  soms  of  the  oosrU  tbst 
10  indebtednass  shonld  be  regarded  m  within  those  prohibitions  naleae 
Tohmterily  asramed  must  either  he  modified  or  the  manicipality  left  free 
to  incur  aaUmited  obligsttona,  proTided  they  -fairly  relate  to  the  disohai^ 
o!  mimieipal  datioa.  Perhaps  a  lair  distinction  may  be  drawn  between  a 
liability  imposed  npoo  a  mnnioipality  by  law,  and  which  it  has  neither  the 
means  off  avoiding  nor  the  discretion  off  postponing^  and  liability  arising 
from  the  performance  of  poblio  duties  of  a  discretionary  character  and 
which  -it  may  Ltwf  ally  leave  undone  until  the  means  of  doing  them  hare 
been  provided.  Heoce  the  same  conrt  determined  that  an  indebtedness 
iacorred  for  the  improvement  of  a  county  conrthonse  in  excess  of  the  rs?- 
cnnes  provided  for  the  year  in  which  such  improvements  were  made  waa 
iovalid;  Brooks  ▼.  Bftrl,  87  Mo.  246;  while  indebtedness  arising  from  seiw 
vioes  performed  by  the  sheriff  as  jailer  in  keeping,  boarding,  clothiog,  and 
taking  to  court  prisoners  committed  to  the  jail  of  the  county  was  valid  and 
eoforceable:  Poiter  r.  Douffku  Countjf,  87  Mo.  240.  It  will  be  observed 
respecting  the  case  last  cited  that  neither  the  manicipality  nor  the  creditor 
had  any  discretion  in  the  matter,  nor  any  power  to  avoiil  the  creation  of  ths 
debt  otherwise  than  by  a  flagrant  disregard  of  official  duty,  and  tliat  the 
qneetion  whether  the  liability  should  or  should  not  be  incurred  waa  not  one 
which  ooold  have  been  aubmitted  to  the  electors  of  the  municipality  for 
their  decision.  These  considerations  might  justif j  an  exception  from  the 
operation  of  these  prohibitions  of  the  current  expenses  of  the  municipality 
whicJi  it  must  incur,  whether  it  or  its  officers  desire  to  do  so  or  not:  2^ueker 
T.  Raleigh,  75  N.  a  267;  Dwyer  r.  Bretiham^  65  Tex.  526;  Bcarnard  v.  Knom 
Countjf,  37  Fed.  Rep.  563.  On  the  otlier  hand,  to  admit  this  exception  is  to 
defeat  the  object  of  the  prohibitions,  which  was  to  compel  municipalities 
cither  to  do  bubiness  on  a  cash  basis,  or  to  secure  the  approval  of  the 
electors  before  resorting  to  transactions  on  credit,  and  the  overwhelm- 
iug  weight  of  authority  now  is,  that  ths  fact  that  the  indebtedness  is 
of  a  compulsory  character  does  not  except  it  from  the  prohibitions,  other 
than  in  those  instances  where  the  liability  arises  out  of  a  tort  In  the 
case  of  Lake  Conntg  v.  BoUitu,  130  U.  S.  662,  from  the  opinion  in  which 
we  have  already  quoted  at  length,  the  liabilities  sought  to  be  enforced 
were  warrants  "issued  for  ordinary  county  expenses,  such  as  witnesses, 
and  jurors'  fees,  election  costs,  charges  for  the  board  of  prisoners,  ooniity 
treasurers' commissions  and  the  like,"  all  of  which  were  compulsory  lia- 
bilities. In  referring  to  the  character  of  the  supposed  indebtedness,  the 
eonrt  said:  "  Neither  can  we  assent  to  the  position  of  the  conrt  below  that 
there  is^  as  to  this  case,  a  difference  Detween  indebtedness  incurred  by 
contracts  of  the  county  and  that  form  of  debt  denominated  '  compulsory 
obligations.'  The  compulsion  was  imposed  by  the  legislature  of  the  state^ 
even  if  it  can  be  said  correctly  that  the  compulsion  was  to  incur  debt;  and 
the  legislatnre  could  no  more  impose  it  than  the  county  could  voluntarily 
assume  i^  as  sgainst  the  disability  of  a  constitutional  prohibition.  Nor 
does  the  fact  that  the  constitution  provided  for  certain  county  officers,  and 
aathoriaed  the  legislature  to  fix  their  compensation  and  that  of  other 
officiaUy  affect  the  question.  There  ft  no  necessary  inability  to  give  both 
of  the  provisions  their  exact  and  literal  fultillmeut.''  The  supreme  conrt  of 
Misscnri,  influenced  by  the  decision  last  cited,  in  effect  overruled  the  prior 
eass  of  PoUer  v.  Dcmglaa  Counfp,  87  Mo.  240,  and  announced  as  its  final 
CMiclnsion  that  no  distinction  should  be  made  between  debts  which  were  comr 
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pnlsory  and  thoM  which  were  not:  Barnard  ▼.  Knox  Comiltff^  106  Mo.  382; 
and  this  is  the  Tiew  sniUined  by  Prmce  t.  Clt^  of  Quiney,  105  lU.  138;  44 
Am.  Rap.  785;  City  <(f  CottneU  Biuffs  ▼.  Stewart,  61  Iowa,  385;  Prinet  t. 
Quineff^  128  lU.  443;  SackeU  ▼.  ITew  Albany^  88  lad.  473;  45  Am.  Rep.  467; 
People  r.  May,  9  Col.  80;  Hef>ard  t.  Aehland  County,  55  Wie.  145;  SpUman 
V.  ParherOmrg,  35  W.  Va.  605;  Schwartg  v.  WiUtm,  75  Cal.  502;  San  Fran- 
tUeo  OaeUghl  Co,  t.  Brkkwedel,  62  Cal.  641;  TerrtU  ▼.  DeseahU,  71  Tex.  77a 
In  Indiana  it  has  been  decided  that  the  employment  of  an  attorney  to  oon* 
test  existing  indebtedness,  the  amount  of  which  equalled  or  exceeded  the 
whole  sum  which  the  municipality  was  authorized  to  incur,  might  result  in 
an  addition  to  the  valid  indebtedness,  for  the  reason  that  the  creation  of 
indebtedness  for  the  purpose  of  contesting  pre-existing  claims  ef  indebted- 
ness could  not  have  been  within  the  objects  of  the  constitutional  prohibi* 
tion:  Loganfportr,  Dyheman,  116  Ind.  15. 

If  the  Salary  <if  a  Public  Officer  is  based  upon  a  contract  between  him 
and  the  municipality,  there  is  no  doubt  that  it  must  be  taken  into  con- 
sideration in  computing  the  indebtedness  of  the  city,  and  that  the  contract 
for  its  payment  cannot  be  enforced  if  the  municipality  has  already  incurred 
all  the  liabilities  which  it  is  authorised  to  incur  under  the  oonstttution: 
Norton  v.  Batt  SL  Louie,  36  111.  App.  171.  Salaries  fixed  by  law  and  made 
payable  out  of  the  municipal  funds  are  to  be  regarded  as  compulsory  iudebt* 
edness,  and  share  the  same  fate  as  otlier  compulsory  obligations.  If  the  con- 
stitutional prohibition  is  directed  only  against  the  action  of  the  municipality 
and  leaves  the  legislature  free  to  ac^  it  may  create  public  oflSces  and  re- 
quire payment  to  the  incombeuts  thereof  to  be  made  by  the  municipality^ 
and  such  payment  may  be  compelled  though  there  is  no  money  in  the  treas- 
ury derived  from  the  revenues  of  the  fiscal  year  during  which  the  liability 
accrued.  The  constitution  of  California  declares  that  "No  county,  city, 
town,  township,  board  of  education,  or  school  district  shall  incur  any  in* 
debtedoess  or  liability  in  any  manner  or  for  any  purpose  exceeding  in  any 
year  the  income  and  revenue  provided  for  it  for  such  year  without  the  as- 
sent of  two>lhird8  of  the  qualified  voters,'*  etc.  Afterthe  adoption  of  this 
constitution  the  lecislatnre  of  the  state  created  the  oflSce  of  registrar  of 
voters  for  the  city  and  county  of  San  Francisco,  and  provided  the  salaries  to 
be  paid  to  that  officer  and  his  subordinates  out  of  the  municipal  funds.  A 
demand  having  been  niado  for  the  payment  of  his  salary  due  for  the  month 
of  June,  1893,  the  treasurer  of  the  city  and  county  refused  to  make  such 
payment,  upon  the  ground  that,  while  there  were  funds  in  the  treasury  out 
of  which  it  could  be  paid,  yet  there  was  no  money  in  such  funds  which  had 
been  derived  from  the  revenues  of  the  city  for  the  fiscal  year  ending  June 
30,  1893.  The  supreme  court  of  the  state,  iu  delivering  an  opinion  directing 
a  writ  of  mandate  to  issue  to  compel  such  payments,  saidt  ''It  is  quite 
apparent,  however,  that  this  clause  of  the  constitution  refers  only  to  an  in- 
debtedness or  liability  which  one  of  the  municipal  iKxiies  mentioned  has 
itself  incurred — that  is,  an  indebtedness  which  the  municipality  has  con- 
tracted, or  a  liability  resulting  iu  whole  or  in  part  from  some  act  or  con- 
duct of  such  municipality.  Such  is  the  plain  meaning  of  the  language  used. 
The  clear  intent  expressed  in  the  said  clause  was  to  limit  and  restrict  tha 
power  of  the  municipality  as  to  any  indebtedness  or  liability  which  it  has 
discretion  to  incur  or  not  to  incur.  But  the  stated  salary  of  apublio  officer 
fixed  by  statute  is  a  matter  of  which  the  municipality  has  no  control,  and 
with  respect  to  which  it  has  no  dificretion;  and  the  payment  of  his  salary  is 
%  liability  established  by  the  legislature  at  the  date  of  the  creation  of  tha 
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ofllet.  It^  therefore,  U  not  an  mdebtednesa  or  liability  inearred  by  the 
monieipality  within  the  meaning  of  laid  claase  of  the  constitation"!  LtwU 
?.  Widimr,  99  Ga.1.  412. 

Ciaimg  Pap€ibie  Out  qf  Special  Funds, — A  claim  or  demand*  though  payable 
out  of  the  city  treasury,  ia  not  to  be  regarded  as  iudebtedness  wiihin  the 
meaning  of  the  prohibitions  here  onder  consideration,  uoless  it  is  snoh  that 
lU  nonpayment  might  justify  either  a  Judgment  against  the  city  or  an  as- 
lertion  of  a  lien  or  charge  against  its  property  or  aasetSi  or  a  resort  to  gen* 
•nl  taxation  to  realize  the  funds  with  which  to  make  payment.  We  do 
not  here  refer  to  a  mere  provision  prohibiting  the  iucui  ring  of  indebtedness 
or  borrowing  money  for  general  purposes  which,  it  is  clear»  does  not  extend 
to  the  inhibition  of  oontraets  for  special  matters,  snch,  for  instance,  as  the 
eoDstmction  of  sidewalks  and  like  objects:  HUchcoek  t«  0<tlveH<m,  96  U.  8. 
311;  Oaiveaion  ▼•  Heard^  &4  Tex.  420.  Though  a  municipality  is  prohibited 
from  incurring  any  indebtedness  beyond  a  specified  amount,  or  from  creat- 
ing any  debt  which  is  not  to  be  payable  out  of  the  funds  of  the  fiscal  year 
ia  vhich  it  ia  incurred,  still  a  claim,  though  valid,  is  not  to  be  considered  as 
indebtedness  unless  it  is  one  which  the  city  is  under  either  a  legal,  moral,  or 
equitable  obligation  to  pay  out  of  the  revenues  derived  from  general  taxation 
Thns  the  expenses  of  constructing  and  improving  streets  and  other  public 
highw  lya  is  often  made  chargeable  upon  lands  lying  adjucen*  thereto,  or 
npon  some  special  district  not  including  the  whole  of  the  lands  within  the 
mnnicipality,  and,  theoretically  at  leasts  including  none  but  lamls  specially 
benefited  by  the  proposed  improvement.  In  these  cases  no  general  nm* 
nicipal  liability  arises.  Bonds  and  other  written  evidence  of  indebtedness 
tOMj  be  istfued  and  may  upon  their  face  purport  to  be  payable  by  the  munic- 
ipality, but  as  long  as  it  appears  from  the  bonds  themselves,  or  from  the 
statutes  authorizing  their  issue,  and'  which  must  be  deemed  a  part  thereof ^ 
whether  formally  referred  to  therein  or  not,  that  the  holder  is  entitled  to 
payment  only  out  of  the  special  funds  to  be  raised  from  the  assessments 
of  tlie  abottiog  property  or  the  other  property  within  the  special  assess- 
ment district,  the  liability  is  not  a  municipal  liability  in  any  proper  sense 
of  that  term,  and  does  not  constitute  an  indebtedness  within  the  mean- 
ing of  the  constitutional  prohibition:  QuiU  r.  ludiannpolu,  124  Ind.  292; 
Sirieb  v.  Cox,  HI  Ind.  299;  Djivia  v.  De«  Moines,  7 1  Iowa,  500;  Baker  v. 
SeaUif,  2  Wash.  576;  Auttinr.  SeaUle,  2  Wash.  673.  The  fact  that  the  pur- 
pose  of  an  indebtedness  is  special  does  not  withdraw  it  from  the  effect  of 
the  prohibition  if  the  means  of  payment  is  a  resort  to  general  taxation,  or  if 
the  general  revennes  or  the  property  of  the  city  may  be  treated  as  answer- 
able therefor.  Hence  an  indebtedness  incurred  for  the  purpose  of  con- 
structing an  electric-light  plant  or  water- works,  or  otherwise  for  supplying 
the  mnnicipality  with  light  or  water,  where  no  means  of  payment  are  pro- 
vided except  out  of  the  public  general  revenues,  is  invalid,  if  taken  in  con- 
nection with  the  pre-existing  indebtedness  it  is  in  excess  of  the  constitutional 
limit:  SUOe  ▼.  Atiantie  OUy,  49  N.  J.  L.  55S;  SpUman  v.  Parkerslmrg,  85 
W.  Va.  605;  Beard  v.  CUy  qf  HoplUnsmlU,  95  Ky.  239;  ante,  p.  222. 

WarroiUs  AgasitMi  Existing  Funds, — Indebtedness  is  also  to  be  excluded 
from  the  oompntation  if  the  municipality  has  on  hand  funds  applicable  to 
its  payment.  The  holders  of  warrants  payable  out  of  such  funds  may 
throogh  negligence,  inattention,  orsomeother  cause  delay  presenting  them* 
This  does  not  require  them  to  be  regarded  in  a  computation  of  the  city  in« 
debtedness,  if  the  fnnds  out  of  which  they  are  payable  are  adequate  to  such 
payment:  Dipe^  r.  Cedar  Falls,  27  Iowa.  227. 
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IiMbtednM§  Againai  Anticipated  Revawet,  —There  are  doubtieM ouet  m 
which  warranti  may  be  iasiied  or  liahilitiee  inearred  when  there  is  no  money 
in  the  manicipal  treasury  at  the  time  oat  of  which  payment  can  be  made^ 
and  in  which  the  e.ty  ia  properly  to  be  regarded  as  not  creating  or  inenrring 
an  indebtedness  as  that  term  is  employed  in  the  prohibitions  here  iu  ques- 
tion.    Upon  this  subject  it  mnst  be  remembered  that  there  is  a  material 
difference  between  different  constitutional  limitations.     Some  of  them  pro- 
hibit all  indebtedness  beyond  a  specified  snm,  while  others  only  prohibit  ia« 
debtedness  beyond  the  revennes  of  the  year  in  which  the  indebtedness  ia 
incurred*    In  the  latter  class  of  cases  there  seems  no  reason  to  doubt  that 
warrants  or  other  claims  may  properly  be  drawn  cr  created  in  advance 
of  the  actual  receipt  of  the  revenues,  at  least  when  it  subsequently  appears 
that  the  revenues  in  fact  received  are  sufficient  to  dischsrge  the  obligations 
in  controversy.     Even  in  prohibitions  of  the  former  class,  the  incurring  of 
indelttedness  may,  under  some  circumstances,  be  justified  though  the  moneys 
are  not  yet  collected  out  of  which  payment  must  be  made,     'fhe  constitu- 
tion of  Illinois  declares  that  no  municipal  corporation  shall  be  allowed  to 
incnr  indebtedness  in  any  manner  or  for  any  purpose  to  an  amount,  indud* 
ing  existing  indebtedness,  exceeding  in  the  aggregate  five  per  cent  of  the 
value  of  the  taxable  property  therein,  to  be  ascertained  by  the  last  assess- 
ment for  state  and  county  taxes.     Under  this  prohibition  it  was  decided 
ihat  the  collection  of  revenues  could  be  anticipated  by  warrants  drawn  in 
favor  of  the  creditors  of  the  city,  provided  the  circumstances  were  such 
that  the  creditors  might  properly  be  regarded  as  accepting  such  warrants 
and  the  anticipated  funds  as  a  complete  discbarge  of  their  claims,  and  as 
waiving  all  other  resort  against  the  municipality.     After  reviewing  some 
pre-existing  decisions  the  court  said:  "The  principle,  as  we  understand, 
is,  there  is,  in  such  case,  no  debt,  because  one  thing  is  simply  given  and 
accepted  in  exchange  for  another.     When  the  appropriation  is  made  and  the 
warrant  or  order  on  the  treasury  for  its  payment  is  issued  and  accepted  the 
transaction  is  closed  on  the  part  of  the  corporation — leaving  no  future  obli- 
gation, either  absolute  or  contingent;  upon  it  whereby  its  debt  may  be 
increased.     But  until  a  tax  is  levied  there  is  nothing  in  existence  which 
can  be  exchanged;  and  an  obligation  to  levy  a  tax  in  the  future,  for  the 
benefit  of  a  particular  individual,  necessarily  implies  the  existence  of  a 
present  debt  in  favor  of  the  individual  against  the  corporation,  which  he  is 
lawfully  entitled  to  have  paid  by  the  levy.     If  the  making  of  the  appropria- 
tion and  issuing  and  accepting  a  warrant  for  its  payment  do  not  have  the 
effect  of  relieving  the  corporation  of  all  liability,  or,  in  other  words,  if  it 
incurs  any  liability  thereby,  it  must  manifestly  incur,  either  absolutely  or 
contingently,  a  debt.     Where  a  warrant  or  order,  payable  from  a  specified 
appropriation  of  a  tax  levied,  but  not  yet  collected,  is  accepted  in  exchange 
for  services  rendered  or  to  be  rendered,  or  for  materials  furnished  or  to  be 
furnished,  so  that  there  is,  in  fact,  but  an  exchange  of  one  thing  for  another, 
the  duty  remains  for  the  propi  t  officers  to  collect  and  pay  over  the  tax  in 
accordance  with  the  appropriation;  but  obviously,  for  any  failure  in  that 
regard,  the  remedy  must  be  against  the  officers,  and  not  against  the  corpora* 
tion,  for  otherwise  a  contingent  debt  would  in  this  way  be  incurred  by  the 
corporation":  City  <^  8pnngfield  v.  Edwards^  84  111.  633;  Law  ▼.  PeopUy  87 
III.  886w    The  result  of  these  decisions  and  others  in  the  same  state  is  that  the 
creation  of  indebtedness  in  anticipation  of  an  appropriation  made  and  of  taxes 
levied  cannot  be  sustained,  except  when  the  funds  out  of  which  the  payment 
is  to  be  made  occupy  exactly  the  same  position  as  special  assessments  to  wbick 
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ilone  the  ereditort  are  eatitled  to  look,  and,  if  in  the  aretit  of  tha  failara  to 
mliaa  froei  the  contemplated  MmreeasaiHcient  to  disefaarge  the  indehtednest^ 
there  would  etiU  remain  a  liability  on  the  part  of  the  mnnieipality,  then  the 
iodebtedBeee,  if  in  exeese  of  the  ooostitational  lindti  cannot  be  en^toinedt 
Jte  SL  LoMi»  V.  Flamugan,  26  Dl.  App.  449;  Fidkr  ▼.  Ckkago,  89  IlL  282| 
Eawt  SL  LomtiY.  BaH  8L  LwUek,  Co.,  98  111.  415;  38  Am.  Rep.  97;  HoweU 
▼.  Oier  qA"  Peoria,  90  HI.  104.  Theee  decisione  are  as  favorable  to  the  daime 
el  the  ereditora  «a  those  in  the  other  states  controlied  by  similar  oonstita* 
tasnal  limitations.  Thus,  in  Iowa,  uncollected  taxes  are  not  to  be  eonsid* 
ered  in  determining  whether  an  indebtedness  exceeds  the  eonstitotioual 
limito:  CUjf  qf  CouucU  BUtfft  v.  SUwart^  51  Iowa,  385;  and  in  Wisoonsin« 
though  bonds  are  expected  to  be  paid  ont  of  certain  improvement  assess- 
■Mnti^  they  must  be  considered  in  estimating  nranicipal  indebtodnesi^ 
nnleBa  it  ta  dear  that  in  the  event  of  the  failure  of  such  assessments  to  dis- 
eharge  the  liability,  no  claim  oan  be  asserted  against  the  eityt  Fowler  r» 
Smprriar,  85  Wis.  411. 

The  Time  When  a  Demand  ii  iobe  Paid  may  sometimes  be  material  in 
•etimating  whether  it  most  be  computed  as  part  of  the  existing  indebted* 
sees  of  the  mnnieipality,  and  to  make  it  payable  at  aome  fntnre  day  may 
entitle  it  to  be  disregarded  in  sash  computation.  Interest  is  a  very  nsnal 
secompaniraent  of  poblic,  as  well  as  of  private,  indebtedness,  and  a  manic* 
fpality  anthorized  to  become  indebted  to  a  specified  amount  may  well  be 
presnmed  to  be  thereby  given  authority  to  execute  coupons  for  the  payment 
ef  the  interest  to  accrue  upon  such  indebtedness,  and  therefore,  in  deter* 
fldning  whether  a  municipality  has  become  indebted  to  the  conatitutional 
limit,  each  coupons  are  not  to  be  included  in  the  eompntation:  Jonee  v» 
BuribitH,  13  Neb.  125;  Oifjbone  v.  MobiU  ete.  ^.,  36  Ala.  410. 

To  render  a  stetoto  or  ordinance  void  as  creating  a  prohibited  indebted* 
nees,  it  must  appear  that  such  indebtedness  must  necessarily  arise  without 
any  farther  action  on  the  part  of  the  municipality.  Hence,  if  it  merely  be 
given  the  privilege  at  some  futare  time  to  purohase  certein  property,  but  is 
aet  placed  under  obligation  to  do  so,  the  purchase  price  is  not  to  be  esti* 
mated  as  a  part  of  the  municipal  indebtedness  until  the  city  has,  by  ito 
election,  obligated  itself  to  make  the  purchase:  French  v.  BurlHwjtont  42 
Iowa,  614;  Buriington  W.  Co.  v.  Woodward,  49  Iowa,  58. 

It  is  net  nnnsnal  for  a  city  to  enter  into  a  contract  for  the  famishing  of 
light  or  water  for  a  designated  number  of  years,  to  pay  therefor  either  a 
speeified  sum  each  year,  or  a  sum  to  be  ascerteined  by  a  computetion  based 
vpon  the  nnmber  of  hydranto  used,  or  lighto  furnished  in  each  succeeding 
year.  In  these  eases  the  question  is.  Shall  the  aggregate  sum  which  will 
become  due  on  the  contract  be  treated  as  existing  indebtedness,  or  only  the 
earn  which  falls  due  each  year?  If,  when  the  contract  is  entered  into,  the 
nranicip^lity  Is  indebted  up  to  the  constitutional  limit,  so  that  there  can  be 
■o  lawfnl  addition  to  the  existing  indebtedness,  the  whole  contract  is  void, 
and  no  recovery  whatever  can  be  had  thereunder:  QuiU  v.  IndianapolU,  l!?4 
lad.  292;  Prlnee  v.  Quinqf,  105  111.  138;  44  Am.  Rep.  785;  Prineer.  QiftVy, 
105  ni.  216;  128  Dl.  443;  Staie  v.  Atlantk  City,  49  N.  J.  L.  568;  Eri^e  Ap^ 
feal,  91  Pa.  St.  398;  BurUngUm  W.  Co.  r.  Woodward,  49  Iowa,  58;  Sjnlman 
▼.  Paikerabmrg,  85  W.  Va.  605^  Bnt  suppose  the  constitutional  limit  of 
indebtedness  not  to  have  been  reached  when  the  liability  was  assumed, 
and  that  the  sum  to  be  paid  each  year  may  be  added  to  the  pre-existing 
indd»tedneas  withont  passing  beyond  the  limit,  but  that  the  aggregate 
added  to  aaoh  tndebteduess  will  earry  it  beyond  that  limits  and  for* 
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ihermore,  that  the  mnnioipality  hat  no  diseretion  bat  to  go  oo  from  yaar 
fto  year,  and  to  iocar  liability  for  the  paymenfe  of  snmt  falling  due  Id  thai 
year,  ehall  the  amoaat  of  sach  aggregate  be  regarded,  or  only  the  amount 
falliag  due  witliia  any  one  year?  Where  there  are  no  means  provided  by 
statute  or  ordinance  for  the  payment  of  the  several  sums  as  they  shall  fall 
due,  and  resort  must  be  had  to  the  general  funds  of  the  corporation,  there 
are  many  decisions  agreeing  with  that  in  the  principal  case,  that  as  the  city 
is  absolutely  liable  for  the  full  amount  whioh  can  become  duo  under  the  con* 
tract  or  ordinance,  according  to  the  terms  thereof,  such  amount  oonstitutei 
from  the  beginning  an  existing  indebtedness:  Niles  Water  Works  v.  JVitei, 
69  Mich.  311;  Davenport  v.  KleinsckmitU^  6  Mont.  502;  Siaiev.  Medbery,! 
Ohio  St.  522;  Spilman  v.  Parkersf/urg,  35  W.  Va.  605.  If  a  contract  is 
made  for  the  erection  of  water- works,  or  for  any  other  improvement,  and  the 
time  of  payment  ie  postponed  to  some  date  or  dates  in  the  future,  we  ap- 
prehend that  there  is  no  conflict  of  decision  upon  the  subject,  and  that  the 
sums  to  becunie  due  in  the  future  must  all  be  taken  into  consideration  In 
estimating  the  amount  of  the  existing  indebtedness  of  the  municipality: 
Calbertson  v.  CUy  o/ Fulton,  127  III.  30;  but  where  the  contract  or  ordinance 
is  one  intended  to  provide  for  the  furnishing  of  a  municipality  with  water 
to  be  usud  for  public  purposes,  or  with  lights  for  the  streets  or  other  public 
places,  and  payment  is  to  be  made  for  such  water  or  lights  from  year  to 
year,  this  is  but  a  mode  of  providing;  for  the  neoodsary  current  expenses  of 
the  municipal  government,  and  while  it  is  true  the  municipality  has  no  die* 
cretion  not  to  become  liable  from  year  to  year  for  the  amount  which  it  hat 
agreed  to  pay,  yet  the  almost  overwhelming  weight  of  authority  it  that  it 
is  not  to  be  regarded  as  indebtedness  within  the  meaning  of  these  constitu* 
tioual  or  statutory  limitations,  except  for  the  amount  which  has  actually 
fallen  due  under  the  contract  or  ordinanca,  and  that  it  mutt  therefore  be 
sustained,  ttlthongh  the  amount  which  will  ultimately  become  due  under  it 
may  greatly  exceed  the  limit  of  indebtedness  which  the  municii>ality  \m 
authorized  to  incur:  Bkut  St,  Louis  v.  Eiat  St,  Louu  etc  Co,^  08  III  415;  38 
Am.  Kep.  97;  Crowder  v.  SuUioiui,  12S  lud.  486;  Valparaiso  v.  Oai-dner,  97 
Ind.  1;  49  Am.  Rep.  417;  Smith  v.  Dedftani,  144  Mass.  177;  Orant  v.  Citjf 
qf  Davenport,  36  Iowa,  396;  E*xst  St,  Louis  GouUqIU  Co,  v.  Ea^t  St.  Louis,  45 
III.  App.  591 :  Walla  Walla  Water  Co.  v.  Walla  WaUa,  60  Fed.  Rep.  957; 
LoU  V.  Citi/  of  Waycross,  84  Ga.  681;  Merrill  Railway  L.  Co,  v.  MerrUl,  80 
Wia  358. 

Refunding  New  Obligations  to  Replace  Old  Liabilities. — If  a  municipality  it 
already  indebted  on  valid  obligations,  it  may  take  measures  to  refund  them, 
and  to  authorize  bonds  or  other  evidence  of  indebtedness  to  be  given  in  ex* 
change  therefor;  and  in  to  doing  it  will  not  be  regarded  as  violating  any  of 
these  constitutional  prohibitions  if  the  u«iW  obligations  do  not  exceed  in 
amount  the  old  ones,  for  under  these  conditions  it  is  clear  that,  while  there 
has  been  a  change  in  the  form,  there  has  not  been  an  increase  in  the  amount^ 
of  the  indebtedness:  jEtna  L  I.  Co.  v.  Lyon  County,  44  Fed.  Rep.  329;  Blan^ 
ton  v.  Board  of  Commrs.,  101  N.  C.  532;  Powell  v.  Madison,  107  Ind.  106; 
Poughkeepsie  v.  Quintard,  1H6  N.  Y.  275.  If,  on  the  other  hand,  it  ia  not  a 
refunding  or  exchange  of  the  evidence  of  indbbtedness  which  it  authorized, 
but  the  issue  of  bonds  or  other  obligations  to  be  sold,  and  the  proceeds  applied 
to  the  payment  of  pre-existing  debts,  so  that  at  a  result  of  the  transaction 
there  it  at  any  time  outstanding  indebtedness  against  the  municipality  io 
excess  of  the  constitutional  limit,  it  cannot  be  enforced:  Scott  T.  Datfenportf 
34  Iowa,  208;  Doon  Diet,  Tp.  v.  Camtnins,  142  U.  S.  366. 
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Tht  ComnUdadon  of  MunictpaUiiei  does  not  inoreMe  iadebtedneft.  Ther»- 
fora^  a  aUtato  anthoriEing  sneh  oonsolidAfeioii  will  not  be  adjodj^ed  nnoonati- 
tatiooal  becanae  the  iudobtedneaa  of  the  manicipality  when  oonaolidated 
■mat  exceed  the  amoniit  which  any  munici^Uty  ia  aothorised  to  ineort 
Trm  ▼.  Dinu,  133  IlL  522. 

MmmdpalUg  Within  a  M unicipalHf. ^In  the  oompntatioo  of  indebtedneaa 
there  can  be  inoladed  only  the  liabilitiea  of  the  manicipality  in  qneation, 
and  not  obligationa  of  another  manicipality  of  which  it  may  be  a  part  or 
which  may  be  a  part  of  it.  Therefore,  though  a  manicipality  hai  become 
indebted  np  to  the  consticntional  limit,  there  m»y  be  formed  another  ma- 
aicipal  corporation  within  it^  aa  where  a  city  constitutes  a  p^rt  of  a  connty, 
or  a  aanitary  district  is  formed  ont  of  part  of  the  territory  of  a  city.  In 
theee  caaea  the  indebtedness  of  the  one  corporation  is  not  to  be  regarded  in 
determining  the  limit  of  the  indebtedneaa  of  the  other«  though  the  aame 
property  or  people  may  be  in  part  liable  for  the  debta  of  both:  JViUon  T» 
Board  of  Trustees,  etc,  133  III  443;  Adanu  ▼.  Bast  River  8.  L,  136  N.  Y. 
62. 

Iitdebtednete  Held  hy  ike  MuntdpaUljf  /tee{^.-— Sometimea  a  municipality,  or 
aome  department  or  official  board  thereof,  ia  authorixed,  oat  of  revennea 
raised  and  set  aside  for  that  purpose,  to  purchase  ontatanding  municipal 
indebtedneaa,  and,  notwithstanding  such  purchase,  to  leare  it  uncanceled, 
and  to  collect  and  receive  from  the  mnnicipal  treasury  the  interest  accruing 
according  to  the  teruia  thereof.  For  the  purpose  of  these  conatitutional 
limitationa  this  uncanceled  indebtedness  is  not  to  be  taken  into  considera- 
tion. The  same  muuicipality  or  person  acting  in  the  same  capacity  cannot 
be  both  creditor  and  debtor,  and  a  city  indebted  to  itself  is  not  thereby  pro* 
hibited  from  incurring  other  indebtedneaa  up  to  the  full  constitutional  limits 
Brooke  ▼.  PkUadelphia,  162  Pa.  86.  123;  Bank  for  Savmge  r.  Grace,  102 
N.  T.  313. 

Tke  Time  Whem  tie  Indebtedneee  Must  he  Taken  into  Consideration  ia  when 
the  liability  ia  incurred.  We  do  not  mean  when  payment  becomea  due,  bat 
when  the  municipality  assumes  the  liability,  ao  that  it  has  no  discretion  to 
withdraw  therefrom.  Though  when  the  steps  were  taken  to  anthorixe  the 
ndebtednesa  the  city  waa  already  indebted  to  the  full  constitutional  limit, 
yet  if  tbia  indebtedness  is  subsequently  discbargeii,  ao  that  before  the  bonda 
or  other  oTiiencea  of  indebtedneaa  in  question  are  issued,  they,  added  to  the 
remaining  unpaid  indebtedness,  do  not  exceed  the  constitutional  limits  they 
are  valid:  Thomson- Houston  Electric  Co.  t.  Newton,  42  Fed.  Rep.  723. 

With  Respect  to  the  Effect  qf  These  CowttUuUonal  and  Statutory  Prohibitions 
■poa  Indebtedness  Incurred  in  Violation  qf  Them  there  is  substantial  harmony 
in  the  deoiaiona.  Indebtedness  already  existing  cannot  be  annulled  or  made 
invalid  by  them,  either  in  whole  or  in  part,  tiuch  ia  not  their  purpose,  and 
if  it  were,  it  could  not  be  accomplished,  because  all  atatea  are  forbidden  to 
paaa  any  law  impairing  the  oblgation  of  contracts:  Board  qf  Educiition  r. 
Boiton^  104  111.  220;  New  Orleans  v.  Cnited  States,  49  Fed.  Rep.  40;  Holxhauet 
V.  OUy  qf  Newport,  04  Ky.  396;  but  as  to  all  future  indebtedness  the  con* 
atitntional  limitations  become  effective  from  the  date  of  their  adoption, 
tboogh  the  constitntion  has  provided  for  the  dasdification  of  municipalities 
aeoording  to  their  popnUtion,  and  fixed  the  amount  of  indebte<lue8s  which 
each  elaaa  may  oon  tract.  In  the  absence  of  a  formal  classification  by  the 
kgislatnze^  evidence  may  be  received  aa  to  what  iu  fact  waa  the  populatioa 
«C  the  municipality,  and  indebtedneaa  in  oxceaa  of  that  which  a  eity  of  ill 
AM.  »K  Kmr^  Yok  XUV.  -16 
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population  Is  Authorized  to  incar  may  be  adjudged  invalid:  Beard  t.  Cllg  qf 
ffopHnniUe,  95  Ky.  239;  ante,  p.  222. 

The  ProhSbUhne  are  Self-executing^^They  not  only  require  Iko  legislatiTe 
action  to  bring  them  into  full  effeety  but  are  beyond  ilie  reach  of  auch  actioni 
and  their  effect  cannot  be  diininished  or  postponed  by  any  expression  of  leg- 
islative will:  Buchanan  ▼.  LUcJifield,  102  IT.  S.  278;  Doon  Diet.  Tp.  ▼.  Cam. 
ndw,  142  U.  S.  860. 

Notice  qf  the  Law  and  the  Facte, — ^To  require  persona  dealing  with  a  mu- 
Bfcipality  to  take  notice  of  the  existing  law,  whether  statutory  or  constitu* 
tional,  is  but  to  apply  to  them  the  same  rule  which  is  applied  to  all  other 
peraous  in  respect  to  all  other  transactions.  It  is  generally  true  that  persona 
dealing  with  an  agent  must,  at  their  peril,  satisfy  themaelves  of  the  extatenoe 
of  his  authority,  and  that  his  acta  do  not  extend  beyond  ita  limits.  This  is 
equally  true  of  persona  dealing  with  municipal  corporationa.  If,  therefore, 
by  law  the  indebtedness  of  the  municipality  cannot  exceed  a  certain  sum,  or 
if  claims  against  it  can  only  be  paid  out  of  the  revenues  of  a  particular  year, 
persons  proposing  to  become  ita  creditors  must  ascertain,  at  their  peril, 
whether  the  credit  they  propose  to  extend  will  carry  the  municipal  indebt- 
edness beyond  the  constitutional  or  statutory  limits  or  will  require  a  resort 
to  the  revenues  of  some  other  year  for  its  payment:  Fi'ench  v.  Burlington,  42 
Iowa,  614;  Outta  Percha  etc  Co.  v.  Ogalala,  40  Neb.  775;  42  Am.  St.  Rep. 
693;  People  v.  May,  9  Col.  80;  Buchanan  ▼.  lAichfiell,  102  U.  S.  278. 

ReeUala  Fahe  in  FacL — Bonds  or  other  evidence  of  indebtedness  may  con- 
tain recitals  of  the  existence  of  certain  facts  upon  which  the  authority  to 
issue  them  depends.  But  it  must  be  remembered  that  the  authority  to 
make  such  recitals  mnat  also  exist  before  they  can  be  implicitly  relied  upon. 
If  either  the  ignorance  of  creditors  or  the  false  recitals  of  officials  could  be 
depended  upon  to  thwart  these  prohibitions  their  validity  would  be  of  little 
or  no  utility.  The  extent  and  amount  of  the  indebtedness  of  a  municipality 
may  generally  be  ascertained  by  an  examination  of  its  records,  and  a  person 
whose  interest  may  be  affected  by  the  information  to  be  aacertained  from 
auch  examination  may  not  omit  it  with  safety.  If  there  ia  any  fact  which 
the  officers  issuing  the  bonds  or  other  obligations  are  authoriaed  to  ascer^ 
tain  and  certify,  their  action  binda  the  municipality,  and  estops  it  from 
claiming,  as  against  bona  fide  purchasers,  that  the  fact  was  not  as  certi- 
fied. Except  where  the  officers  are  authorized  to  so  certify  or  recite  a  fact 
upon  which  the  authority  to  incur  the  indebtedness  depends,  the  creditors 
must  for  themselves  ascertain  whether  or  not  the  fact  exists,  and  no  matter 
what  may  be  the  recitals  in  the  evidence  of  indebtedness,  the  municipality 
is  not  answerable  if  such  fact  can  be  shown  not  to  have  existed,  nor  can  it 
be  estopped  from  making  such  showing  by  the  recitals  of  its  officers,  or  by 
any  other  unauthorized  act  of  theirs:  Dixon  County  v.  Field,  111  U.  S.  83; 
SulUffy,  Lake  CouiUy  Commre,,  147  U.  S.  230;  LaJce  County  r.  ChaJtam,  130 
IT.  S.  674;  CUtzens'  Bank  v.  Tenell,  78  Tex.  450;  Hedges  v.  Dixon  Cotmty, 
150  U.  S.  187;  Sutro  v.  Petit,  74  Cal.  332;  5  Am.  St.  Rep.  442;  Kaitenberger 
T.  Aberdeen,  121  U.  8.  177;  McPherson  v.  Fotter,  43  Iowa,  48;  22  Am.  Bep. 
215. 

AU  Indebtedness  Incurred  Beyond  the  ConstUuiloncd  LhnU  is  Void  and  non- 
enforceable:  First  NaL  Bank  v.  Doan  District  Tp,,  86  Iowa,  890;  41  Am.  Sc 
Rep.  489;  Sutro  v.  Petit,  74  Cal.  332;  5  Am.  St  Rep.  442.  While,  perhaps, 
there  may  be  instancea  in  which  the  ordinance  or  contract  attempting  to 
create  indebtedness  is  of  an  indivisible  character,  so  that  it  will  be  difficulty  if 
not  impoBsiblei  to  sustain  a  part  and  diaregard  the  residue,  yet  no  case  of  thai 
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fkmoter  baa  oome  within  our  obMrratioiit  tad  the  dednoas  vp  to  ttaprn 
cat  time  bavo  treated  aa  valid  raeh  part  of  the  indebtedoeM  as  fell  withia 
the  eonstitational  limitL  Where  the  dates  of  the  issae  of  the  several  obli* 
gatieos  oan  bo  aaoertained,  those  first  issued  are  treated  as  valid  antil  the 
soBstitatioiial  limit  ia  feached;  bat  where  saeh  is  not  the  ease,  and  all  the 
ebligationa  appear  to  have  been  incurred*  or  evidence  of  indebtedness  issued 
at  the  aamo  time,  each  is  treated  as  partly  valid  and  partly  void,  and  a  re- 
covery may  be  sustained  thereon  based  upon  the  proportion  which  the  in- 
debtedaesa  that  the  municipality  was  authorised  to  incur  bears  to  the  whole 
iadebtednesa  attempted  to  be  incurred:  Davkm  dhumtif  t.  Didthmm^  117 
U.  &  657;  OiHaeM'  Bank  ▼.  TmtU,  78  Tex.  460;  MePkarmm  v.  Foster.  4S 
Ibwa»  48;  22  Am.  Rep.  215;  8iaU  v.  ifiyor.  effr,  82  Neb.  568;  Dmmt.  Grtai 
Falls.  13  Mont.  58L 


Williamson  v.  Louisyillb  Industbial  School  of 

Reform. 

[W  KIMTDCKT,  2SL) 

Ab  iHiHmTEXAX.  SoHOOL  ov  RaiosM,  Though  a  OoBPOBAn  Bodt,  n  kot 
AafWXBABLB  lOR  AM  ASSAULT  upou  and  beating  of  an  inmate  by  one  of 
its  employees,  where  the  object  of  such  reformatory  institution  Is  to 
take  charge  of  such  youths  as  may  be  committed  to  it,  and  to  eare  for 
*  their  morsl  and  physical  training  aod  education,  and  it  Is  under  the 

oontrol  and  oversight  of  the  state,  and  is  maintained  by  state  aid. 

Samuel  B.  Kirby  and  Qeorge  TP.  Smithj  for  the  appellant. 
2*.  JL  Burnett^  for  the  appellee. 

**^  Hazelriog,  J.  The  appellee,  the  Louisville  Industrial 
School  of  Reform,  was  created  a  body  corporate  by  an  act  of 
the  general  assembly  in  1854,  under  the  name  of  the  Louis- 
Tille  House  of  Refuge.  Its  object  and  business  was  to  take 
charge  of  such  youths  as  might  be  committed  to  it,  and  care 
for  their  moral  and  physical  training  and  education.  It  was 
a  charity,  and  its  purpose  was  reformation,  by  training  its 
inmates  to  habits  of  industry  and  by  instilling  into  their 
minds  the  principles  of  right  living,  to  the  end  that  they 
might  become  useful  citizens  of  the  state,  rather  than  fill  its 
prisons  and  poorhouses. 

9B9  The  incorporators  and  their  successors  are  under 
the  control  and  oversight  of  the  legislature,  and  are  mere 
instrumentalities  of  the  commonwealth.  The  state  inter- 
posed in  behalf  of  neglected  and  abandoned  children  within 
its  confines  in  its  capacity  of  parens  patrix^  and  assumed  the 
guardianship  of  such  children  as  were  committed  to  the  in- 
stitution.  It  was  an  agency  of  the  state,  and  maintained  by 
taxation  and  state  aid. 
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The  appellant,  a  boy  of  ten  years  of  age,  was  committed  to 
the  care,  control,  and  restraint  of  the  institution,  and  his 
petition  brought  by  his  next  friend,  Thomas,  alleges  that 
without  fault  on  his  part  one  of  the  servants  and  employees 
of  the  appellees,  and  known  by  it  to  be  incompetent  and  unfit 
for  such  service,  struck  and  beat  the  appellant  in  such  cruel 
and  inhuman  manner  that  he  was  caused  great  suffering  in 
mind  and  body,  and  was  permanently  injured  and  damaged, 
etc. 

To  this  petition  a  general  demurrer  was  sustained  and  the 
petition  dismissed.  The  correctness  of  this  judgment  is  the 
question  on  this  appeal,  and,  while  it  has  been  determined 
directly,  the  general  principles  are  well  established.  The 
functions  of  the  institution  are  governmental.  As  said  in 
Farnham  v.  Pierce,  141  Mass.  203,  53  Am.  Rep.  452:  ^  It  is  a 
provision  by  the  commonwealth,  as  parens  patrise^  for  the 
custody  and  care  of  neglected  children,  and  is  intended  only 
to  supply  to  them  that  parental  custody  which  they  have 
lost." 

In  Perry  ▼.  House  of  Refuge,  63  Md.  20*  52  Am.  Rep.  495, 
it  was  held  that  an  action  does  not  lie  against  a  state  house 
of  refuge  for  an  assault  made  on  an  inmate  by  an  officer 
thereof.  It  is  there  said:  "Youths,  in  whom  the  seeds  of 
vice  have  already  germinated,  are  placed  there  under  proper 
restraint,  ^^*  so  that  the  growth  of  crime  may  be  arrested  or 
eradicated  in  its  incipiency.  Funds  are  contributed  by  indi- 
viduals impelled  by  philanthropic  motives,  and  donations  are 
obtained  from  municipal  and  state  treasuries.  These  are  the 
funds  of  the  institution,  controlled  by  the  managers,  not  for 
their  own  profit  or  benefit,  but  solely  for  the  charitable  pur- 
poses designated  by  its  organic  law.  .  .  •  •  Several  of  the 
most  eminent  judges  in  England  expressed  themselves  with 
much  emphasis  in  opposition  to  an  allowance  of  damages  out 
of  a  fund  so  held  by  fiduciary  agents";  and  the  principle 
determined  in  a  number  of  English  cases  that  '*  damages  are 
to  be  paid  out  of  the  pocket  of  the  wrongdoer,  and  not  from 
the  trust  fund,"  was  approved. 

It  is  contended  that  these  cases  followed  the  older  deci- 
sions in  England,  and  that  the  latter  have  been  since  over* 
ruled.  Be  this  as  it  may,  the  principle  announced  seems 
entirely  just  and  reasonable.  If  the  funds  of  these  institu- 
tions are  to  be  diverted  from  their  intended  beneficent  pur- 
poses by  lawsuits  and  judgments  for  damages  for  negligent 
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or  malicious  servants,  their  usefulness — indeed  their  exist* 
enee — will  soon  be  a  thing  of  the  past 
The  judgment  dismissing  the  petition  is  aflSrmed. 


Amauvt  by  OmcBR  or  Statb  Chahitabls  iHsrmrnoir.—Aii  actioii 
doeg  not  lie  against  a  atato  hooae  of  refuge  for  an  aseanlt  on  an  inmate  by 
•n  officer  thereof:  Perrjf  v,  H<m$e  qf  H^uge,  63  Md.  20;  62  Am.  Rep.  iOSi 
The  state  is  not  answerable  in  damages  for  injoiies  sastained  bj  a  oonvid 
in  its  prison  throngh  the  negligence  of  the  prison  officers:  Clod/eiter  v,  Slate^ 
86  N.  G.  51;  41  Am.  Rep.  440,  and  note.  One  who  sustains  an  injnry  at  a 
poUio  hospital  for  unskillful  surgical  treatment  by  an  unpaid  attending  sur- 
gei>n  may  maintain  an  action  against  the  hospital  therefor  though  it  is  a 
poblio  charity  and  the  plaintiff  paid  nothing  but  a  small  amount  for  board 
and  attendanoei  QlavU  t.  Bhod§  Island  BotpUal,  12  R.  L  411|  84  Am.  B/t^ 
671 


Jones  v.  Bigstafp. 

[96  KXMTUCK^,  895.] 

A  PABTTnoN  Becomes  ErrEcriTB  if  maile  under  a  division  directed  and 
confirmed  by  a  county  court,  and  the  respective  parties  take  and  hold 
possession  in  accordance  therewith,  though  no  deed  of  partition  is 
executed. 

To  E7ER7  PABTmoN  OT  Lakd  THE  Law  ANNEXES  A  Wabbantt,  whether 

expressed  in  the  deed  or  not. 
PABTmoM.— The  Implied  Warranty  resulting  from  a  partition  of  laud 

does  not  extend  to,  nor  operate  in  favor  of,  purchasers  from  the  origiital 

parites  to  such  partitioa.    The  benefit  of  such  warranty  is  confined  to 

the  parties  to  the  partition  and  their  heirs,  and  does  not,  as  in  the  case 

of  an  express  warranty,  extend  to  their  vendees. 
Statute  ov  Lihttations  to  an  AcnoN  upon  an  Implied  Warranty 

reaulting  from  the  partition  of  real  property  does  not  commence  to  run 

until  there  has  been  an  eviction  by  a  superior  title. 

Z.  T.  Young  and  William  H.  Holt,  for  the  appellants. 
Stone  Ss  Sudduth^  for  the  appellees. 

■••  Pryor,  J.  John  Jokies,  a  resident  of  Bath  countji  died 
testate  in  March  of  the  year  1851.  He  owned  a  large  tract  of 
land,  and  in  the  month  of  November  of  the  same  year  (1851) 
a  division  of  this  land  was  made  between  his  children  under 
an  order  of  the  Bath  county  court.  The  report  of  division 
was  confirmed,  but  no  deed  of  partition  was  executed  by  the 
parties,  but  each  child  took  poBsession  of  his  allotment,  and 
the  division  must  be  regarded  as  effective  as  if  a  grant  had 
been  expressly  made  by  the  one  to  the  other. 

The  testator  left  five  children  and   two  grandchildren, 
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the  children  of  his  deceased  daughter,  Polly  Jones.  In  the 
partition  there  was  allotted  to  James  R.  Jones,  one  of  the 
children,  and  who  was  the  father  of  these  appellants,  three 
hundred  and  sixty-six  acres  and  two  roods  of  land;  Nancy 
Jones,  the  widow  of  the  testator,  got  three  hundred  and  five 
acres  as  her  share;  David  L.  Jones,  three  hundred  and  thirty 
acres;  Lydia  Boyd,  three  hundred  and  one  acres;  Thomas 
Jones,  three  hundred  and  thirty-five  acres;  Elizabeth  Bridges, 
three  hundred  and  fifty-four  acres,  and  the  children  of  Polly 
Jones,  three  hundred  and  thirty-two  acres.  James  B.  Jones, 
who  obtained  in  the  partition  three  hundred  and  sixty*six 
'*^  acres  of  land,  died  in  the  year  1869,  leaving  children, 
some  of  whom  are  the  appellants  in  this  case. 

In  the  tract  of  land  of  three  hundred  and  sixty-six  acres 
allotted  to  James  R.  Jones  was  embraced  land  that  was 
claimed  by  the  heirs  of  one  Tydings,  and  in  the  year  1868 
the  heirs  of  Tydings  brought  an  action  to  recover  it,  and 
Daniel  R.  Jones,  the  principal  appellant  here,  was  a  defend- 
ant  to  that  action.  His  father,  James  R.  Jones,  had,  by  a 
regular  conveyance  in  his  lifetime,  sold  to  his  son,  Daniel  R. 
Jones,  one  hundred  and  seventy-five  acres  of  this  land,  the 
title  to  which  was  in  dispute;  and  Daniel  R.  obtained  fifty 
acres  and  a  fraction,  by  inheritance  from  his  father,  that  was 
included  in  the  original  partition  that  was  also  in  dispute. 

The  action  instituted  by  the  heirs  of  Tydings  against 
Daniel  R.  Jones  and  others  ended  in  the  year  1881  in  a  re* 
covery  by  Tydings'  heirs  of  the  one  hundred  and  seventy* 
five  acres  conveyed  him  by  his  father,  and  of  the  fifty  acres 
that  he  bad  inherited  from  him,  and  that  had  been  allotted 
to  his  father  in  the  original  partition  between  the  heirs  or 
devisees  of  John  Jones. 

The  present  action  was  instituted  by  Daniel  R.  Jones  and 
James  M.  Jones,  his  brother,  to  recover,  by  way  of  contribu- 
tion from  the  original  partitioners  under  the  will  of  John 
Jones,  their  proportion  of  the  loss  sustained  by  reason  of  the 
recovery  of  this  land  by  Tydings'  heirs,  James  M.  Jones  hav* 
ing  lost  in  the  recovery  fifteen  acres  that  had  been  allotted 
in  the  original  partition.    Their  action  was  dismissed. 

The  contention  of  the  appellees  is:  1.  That  James  R.  Jones, 
the  father  of  the  appellants,  and  one  of  the  original  partition- 
ers, by  a  verbal  agreement  with  the  other  '^^  devisees  under 
the  will  of  John  Jones,  agreed  to  risk  the  title  upon  their 
giving  him  more  land  than  was  allotted  the  other  deviseeSi 


Jan.  1894.1  Jonbs  v.  Biostaff.  847 

kno\?ing  at  the  time  the  defect  in  the  title;  2.  They  cannot 

maintain  the  action  because  the  implied  warrantj  arising 

from  the  partition  does  not  run  with  the  land,  and  operates 

only  aa  between  the  original  parceners  or  tenants,  that  gives 

the  right  to  a  redivision  and  nothing  more;  3.  The  statute 

of  limitationB  that  began  to  run  as  soon  as  the  partition  was 

made  and  confirmed. 

As  to  the  first  ground  of  defense  relied  on,  it  is  sufficient  to 
say,  if  otherwise  available,  it  is  not  sustained  hj  the  testi« 
mony,  the  proof  conducing  to  show  the  land  of  the  appellants' 
father  was  of  no  greater  value  than  that  allotted  the  other 
devisees,  with  other  testimony  showing  that  while  the  defect 
in  the  title  was  talked  of,  it  was  at  the  time  supposed  that 
the  codeviseeSy  if  the  land  was  lost,  would  be  liable  to  con- 
tribute.   There  is  nothing  in  this  defense. 

The  second  and  third  grounds  of  defense  are  questions  of 
more  importance,  and  have  not  been  heretofore  decided  by 
this  court.  Section  6  of  chapter  23  of  the  General  Statutes 
provides:  "When  any  real  or  personal  estate  shall  be  devised 
to  any  one  of  the  heirs  at  law  of  the  testator,  and  the  title  to 
the  same,  or  any  part  thereof,  shall  prove  invalid,  such  devisee 
shall  have  contribution  from  the  others,  unless  it  shall  ap- 
pear from  the  will  that  such  was  not  the  intention  of  the 
testator."  By  reason  of  this  statutory  regulation,  as  well  as 
the  rule  of  equality  recognized  by  courts  of  chancery,  one  of 
these  joint  devisees  losing  a  part  of  the  estate  devised,  by  a 
paramount  title,  would  be  entitled  to  contribution  from  the 
others,  and  '**  the  question  as  to  whether  an  alienee  from 
one  of  the  devisees  can  recover  contribution  of  the  original 
devisees  under  this  implied  warranty  of  title  to  hie  Tender, 
arising  from  the  partition,  must  first  be  deteruiined. 

The  appellant  Daniel  R.  Jones  purchased  from  his  father 
one  hundred  and  seventy-five  acres  of  this  land  recovered  by 
the  Tydings,  and  obtained  his  father's  deed  with  a  warranty 
of  title.  James  M.  Jones  sold  his  right,  b®  having  lost  nine* 
teen  acres,  and  his  vendees  are  not  before  the  court 

It  is  maintained  by  counsel  for  the  appellants  that  an  im« 
plied  warranty  of  title  arif*ing  by  operation  of  law,  or  fvom 
the  statute,  upon  the  making  of  a  partition  by  the  judgment 
of  a  court  of  competent  jurisdiction,  like  an  express  covenant 
of  warranty,  runs  with  the  land,  and  therefore  the  alienee  of 
one  petitioner  or  one  of  the  tenants  in  common,  when  right* 
folly  evicted,  may  maintain  the  action  for  contribution. 
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In  V$nahU  t.  Beauehamp^  8  Dana,  821,  28  Am.  Deo.  74,  it 
is  said:  '*To  every  partition  of  land  the  law  annexes  an  im- 
plied warranty,  whether  expressed  in  the  deed  or  not." 
Each  partitioner  becomes  the  warrantor  of  the  other;  but,  as 
said  in  the  case  cited,  the  warranty  in  such  cases  is  special, 
not  only  with  regard  to  the  person  or  persons  who  may  take 
advantage  of  it,  but  also  with  regard  to  the  amount  of  recom* 
pense. 

Under  the  common-law  rule  there  was  no  such  doctrine  as 
that  of  an  implied  warranty  as  between  joint  tenants  and 
tenants  in  common,  because  they  could  not  be  compelled  to 
make  partition,  and  when  making  voluntary  partitions  there 
was  no  reason  why  they  could  not  contract  for  tbemeelves 
and  insert  express  warranties  to  secure  ^^^  them  against  loss 
by  a  paramount  title;  but  in  case  of  coparceners  a  partition 
could  be  compelled,  and  therefore  the  implied  warranty 
arose,  by  operation  of  law,  for  the  protection  of  the  parceners. 

In  this  state  a  division  could  be  compelled,  although  the 
devisees  held  as  purchasers,  and  this  division  was  had  under 
an  order  of  court  with  the  jurisdiction  to  require  the  division 
in  opposition  to  the  wishes  of  every  one  of  the  devisees.  And 
to  what  extent  this  implied  warranty  goes  when  the  tenancy 
is  severed,  whether  the  parties  are  coparceners,  joint  tenants, 
or  tenants  in  common,  is  the  question. 

Does  the  privity  exist  between  the  heirs  of  one  of  the  ten- 
ants, dead,  and  the  surviving  tenants,  and  does  it  extend 
further  and  authorize  a  recovery  by  the  vendee  of  one  of  the 
tenants  after  partition  and  an  eviction  by  a  superior  title? 
Where  the  tenant,  whether  holding  as  a  coparcener,  joint 
tenant,  or  in  common,  dies,  his  right  as  against  his  cotenants, 
with  reference  to  the  joint  title  to  land,  passes  to  the  heir, 
either  for  the  purpose  of  demanding  partition  or  exacting 
contribution  where  there  has  been  a  partition  and  an  evic- 
tion. The  privity  of  estate  is  not  destroyed  by  the  death  of 
one  of  the  tenants  whose  right  and  title  pass  by  operation  of 
law  to  his  heirs.  Their  right  to  recover,  if  the  ancestor 
could,  is  not  doubted,  but  we  cannot  well  see  how  the  im. 
plied  warranty  passes  to  the  alienee  or  vendee. 

The  conveyance  severs  the  relation,  and  places  the  parties 
in  a  position  where  neither  the  cotenant  or  his  vendee  can 
demand  a  redivision.  The  law  creating  the  division  provides 
against  loss  by  the  implied  warranty,  but  this  extends  only 
to  the  parties  and  their  heirs,  and  ^^^  not  to  those  who  be- 
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eome  purchasers,  after  division,  from  one  of  the  joint  holders. 
He  must  secure  himself  by  his  contract — his  covenant  of 
warranty — as  an  implied  warranty  rans  only  in  favor  of  the 
tenants  and  their  heirs.  The  remedy,  where  loss  is  sas* 
tained,  is  by  a  redivision  or  by  compensation  in  value  for  the 
ftctaal  loss.  This  would  embrace  the  value  of  the  land  and 
the  expenses  of  the  litigation. 

In  the  well-considered  case  of  Satoy$r$  v.  Cator^  8  Humph. 
280,  47  Am.  Dec.  60S,  Turly,  Justice,  says:  ''  This  implied 
warranty  holds  only  in  privity  of  estate,  and  therefore,  if 
either  parcener  aliens  in  fee  and  the  alienee  is  evicted,  the 
aliening  partner  cannot  enter  on  the  other  allotment,  because 
by  the  alienation  she  has  dismissed  herself  from  having  any 
part  of  the  tenements  as  parceners  by  thus  severing  the  con* 
nection  which  previously  existed." 

That  case  also  establishes  the  doctrine  that  an  alienee 
from  one  tenant  may  be  entered  upon  by  a  cotenant  who  has 
sustained  loss,  for  the  reason  that,  if  such  a  rule  was  not  rec- 
ognised, it  ^ould  place  it  within  the  power  of  the  parcener 
to  defeat  the  remedy  by  making  a  conveyance  of  his  parcel. 
That  question,  however,  is  not  here. 

It  is  well  settled  that  parties  to  a  partition,  whether  co- 
paroenera,  joint  tenants,  or  tenants  in  common,  are  liable 
upon  an  implied  warranty  of  title  when  loss  occurs  after  par- 
tition, and  that  this  implied  warranty  does  not,  like  an  ex- 
press covenant,  run  with  the  land.  In  this  case  the  appellant, 
Daniel  R.  Jones,  being  a  purchaser  from  his  father  of  one 
hundred  and  seventy-five  acres  of  this  land,  cannot  recover 
on  the  implied  warranty  created  by  operation  of  law  on  the 
division  of  the  land  of  John  Jones  between  his  devisees,  the 
father  of  the  ^^'  appellant  being  one  of  them;  nor  can  James 
M.  Jones,  another  appellant,  recover,  because  he  has  sold  his 
interest.  Then,  as  to  the  fifty  acres  and  a  small  fraction  in« 
herited  by  Daniel  B.  Jones  from  his  father,  as  that  was  a 
part  of  the  allotment  to  the  latter  (his  father)  in  the  division 
of  the  land  of  John  Jones,  it  follows  a  recovery  may  be  had. 
It  has  been  lost  by  a  paramount  title,  and  as  an  heir  of 
James  R.  Jones,  the  appellant  Daniel  R.  Jones  is  entitled  to 
its  value  at  the  date  of  the  division. 

It  is  said,  however,  that  the  statute  of  limitations  is  a  bar 
to  the  recovery,  and  this  case  is  said  to  be  analogous  to  im« 
plied  warranties  in  the  sale  of  personalty.  We  think  not. 
The  implied  warranty  of  title  as  to  personalty  is  broken  from 
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the  sale  and  delivery  if  no  title  exists;  and  while  in  cases  of 
an  express  warranty,  whether  as  to  personalty  or  realty,  the 
coyenant  is  not  broken  until  there  is  a  recovery  in  the  one 
case  and  an  eviction  in  the  other  by  a  superior  title,  still  the 
application  of  the  same  rule  in  regard  to  the  limitations  of 
actions  for  both  realty  and  personalty  is  not  sustained  either 
by  precedent  or  by  any  statutory  regulation,  and  if,  as  the 
authorities  all  say,  the  implied  warranty  is  for  the  protection 
of  those  compelled  by  law  to  make  division,  that  protection 
is  needed  in  cases  of  the  partition  of  realty  when  an  eviction 
takes  place. 

The  right  to  contribution  never  existed  until  the  recov* 
ery  by  Tydings'  heirs  on  a  better  title.  As  to  the  fifty  acres 
of  land,  each  devisee  should  contribute  his  part  of  the 
loss;  but  as  all  of  them  are  not  before  the  court,  only  those 
defendants  to  the  action  can  be  compelled  to  contribute,  and 
then  each  only  his  part,  on  the  basis  that  all  are  solvent  and 
able  to  contribute.  They  are  also  ^®'  liable  for  their  part 
of  the  expenses  in  the  proportion  that  the  fifty  acres  will 
bear  to  the  entire  number  recovered.  The  case  of  Sawyen  v. 
Color,  8  Humph.  280,  47  Am.  Dec  608,  determines  the 
question  of  limitation  also. 

This  court  has  heretofore  had  the  case  of  Tydings'  heirs 
before  it.  Their  right  of  recovery  was  clearly  established, 
and  the  case  made  out  for  the  appellant  D.  B.  Jones  to  the 
extent  indicated. 

The  judgment  is  affirmed  as  to  James  M.  Jones,  and  re- 
versed as  to  Daniel  B.  Jones,  with  directions  to  render  a 
judgment  in  accordance  with  this  opinion. 

Partition— JuRiSDionoN  of  Couutt  CoimT  to  Masi. — ^A  eoanty  tonH 
haa  no  power  to  divide  the  real  estate  of  a  decedent,  except  in  cases  where 
the  parties  entitled  cannot  agree  upon  a  division  thereof:  Hardy  v.  8um» 
men,  10  Gill  ft  J.  316;  82  Am.  Dec  167. 

Pabtition.—Iuplisd  Warrantt  Rbsultino  vrom:  See  OrSfftbg  t.  Peak, 
68  Tex.  235;  2  Am.  St  Rep.  487;  Wdser  v.  Weiaer,  6  Watts,  279;  30  Am. 
Dea  313,  and  note;  and  PaUarmn  t.  Louudng^  10  Watt%  135;  86  Am.  Dec. 
154,  and  note. 
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(06  KXMTDCKT,  494.] 

bmoRs  Ain>  Bmflotbb  — Damages  iob  UKjuanfiABLB  DuoBAwam^ 
Pliauiho  -AMD  Proof.— If  an  employee  is  vrongfnllj  discharged  be. 
fore  the  ezptration  of  his  term  of  service  he  is  presumed  to  have  sns- 
tained  nominal  damages.  If  he  seeks  to  recover  beyond  these  he  most 
Allege  and  prove  the  occasion  and  extent  of  his  damages,  and  that  he 
has  not.  been  able  to  obtain  employ  men  t»  or»  though  he  has  obtained  it, 
that  he  has  not  been  able  to  obtain  the  sameremnneration  as  he  woald 
have  received  amler  the  contracts  The  burden  of  proof  is  on  the  plain- 
ti^  and  that  he  is  not  able  to  present  clear  evidence  of  the  extent  of 
his  damages,  beoanse  he  has  brought  his  action  before  the  expiration  of 
his  oontraet  of  service^  does  not  present  any  reason  for  the  relaxation 
<ifthisnile. 

Tn  MsAsuas  of  Daxaois  loa  thb  UiijusTinABLs  Discbabob  ov  av 
£mflotbe  is  the  contract  price  less  what  he  has  earned^  or,  with  rea> 
■enable  diligence,  might  have  earned. 

Plxadiko — Emplotbb  and  Emplotbb.  — The  law  does  not  imply  loss  of 
time  and  employment  by  reason  of  a  wrongful  discharge  by  an  em* 
ployer  of  his  employer.  These  are  not  necessarily  the  result  of  the  dis- 
ehaige^  and,  being  in  the  nature  of  special  damages,  must  be  specially 
pleaded. 

W.  W.  ThiMm  and  WilUon  Jt  Thum^  for  the  appellant. 
Samuel  B.  Kirby,  for  the  appellee. 

^^'  Hazelrigg,  J.  If  an  employee  is  under  a  contract  to 
perform  service  for  a  stipulated  time,  and  is  wrongfully 
^ficharged  by  his  employer  before  the  expiration  of  his 
term  of  service,  he  may  recover  his  actual  damages.  He 
may  recover  nominal  damages  on  the  mere  allegation  of  the 
breach  of  contract,  but  it  does  not  follow  that  because  he  is 
wrongfully  discharged  and  the  contract  therefore  broken,  he 
W  been  actually  damaged  to  the  extent  of  the  sum  he  would 
liave  received  under  the  contract.  By  immediately  obtain- 
ing more  remunerative  employment  he  may  have  been  in  **• 
fact  profited  by  the  discharge.  Therefore,  in  bringing  his 
action,  if  he  has  been  specially  damaged,  that  is,  fail  to  find 
employment,  or  finding  it,  is  not  paid  as  much  as  he  would 
have  received  for  like  service  under  the  contract,  then  he 
mast  say  so,  or  be  content  with  nominal  damages  only. 

This  principle  was  thus  illustrated  in  Frazier  v.  Clarky  88 
Kj.  266:  **  If  A,  with  his  machine,  undertakes  to  thresh  the 
grain  of  B  on  a  named  day,  at  a  fixed  price  per  bushel,  and 
B  declines  to  permit  the  work  to  be  done,  it  does  not  follow, 
as  a  matter  of  lawt  that  A  can  recover  the  contract  pricci  less 
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the  costs  of  his  hands,  as  damages.  If  he  should  employ  his 
machine  in  threshing  a  like  quantity  of  grain  for  others  on 
the  same  day,  with  no  loss  of  ti.Tie  or  inconvenience  by  rea- 
son of  B's  conduct,  the  injury  is  nominal  only.''  And  be- 
cause there  was  no  allegation  in  the  petition  of  any  extra 
expense,  loss  of  time,  or  any  special  injury,  that  case  was  re* 
versed  in  order  that  the  plaintiff,  if  he  desired,  might  amend 
his  petition  in  that  respect. 

In  this  case  the  appellee  brought  her  action  against  the 
appellant,  alleging  that  she  had  been  employed  by  the  latter 
for  one  year,  at  a  salary  of  three  thousand  five  hundred  dol- 
lars, in  the  capacity  of  modiste  and  dressmaker,  and,  after  serv- 
ing one  month  without  fault  on  her  part,  she  had  been  wrong- 
fully  discharged,  thrown  out  of  employment,  left  without 
money  among  strangers,  and  greatly  injured  in  reputation  as 
a  dressmaker,  etc.     Her  discharge  was  admitted  by  the  an- 
swer, but  the  cause  of  it  was  attributed  to  the  plaintiff's  in- 
competency.   Upon  the  trial,  occurring  some  seven  months 
after  her  discharge,  she  was  awarded  two  thousand  two  hun- 
dred dollars,  the  verdict  of  the  jury  seeming  to  be  for  the 
amount  due  ^^  under  the  contract.up  to  that  time.    And, 
although  she  had  not  alleged  that  she  had  continued  out  of 
employment  or  had  sought  work,  she  was  allowed  to  testify 
to  that  effect  over  the  objection  of  the  appellant     Upon  the 
principles  announced  this  was  clearly  erroneous.     If  it  was 
to  be  a  part  of  her  damages  that  she  remained  out  of  employ* 
ment  after  seeking  it,  it  was  incumbent  on  her  to  allege  the 
fact,  and  if  because  she  brought  her  suit  before  the  expiration 
of  the  contemplated  term  of  service  she  could  not  fix  the 
damage  or  loss  with  certainty,  this  was  a  burden  she  volun- 
tarily assumed  by  bringing  the  suit  when  she  did.    She  must 
lay  the  basis  as  best  she  may  upon  which  the  jury  may  as- 
sess her  damages.     It  would   be  an  approximation,  but  is 
permissible,  and  is  the  most  that  could  be  required  of  her, 
and  the  best  she  could  do  unless  she  waited  until  the  year 
was  out.     We  are  aware  that  some  of  the  text-writers  and 
the  courts  of  some  of  the  other  states  lay  down  a  different 
rule.    Thus,  in  Howard  v.  Daly,  61  N.  Y.  362,  19  Am.  Rep. 
285,  it  is  said:  ^*  Prinia  facie,  the  plaintiff  is  damaged  to  the 
extent  of  the  amount  stipulated  to  be  paid.    The  burden  of 
proof  is  on  the  defendant  to  show  either  that  the  plaintiff 
has  found  employment  elsewhere,  or  that  other  similar  em- 
ployment has  been  offered  and  declined,  or  at  least  that  such 
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employment  might  bave  been  found.  I  do  not  think  that  the 
plaintiff  IB  bound  to  show  afiBrmatively,  as  a  part  of  her  caae, 
thai  Bach  employment  was  sought  for  and  could  not  be 
found." 

ThuB  the  measure  of  damages  is  the  same  everywhere.    It 

is  the  contract  price  less  what  the  discharged  employee  has 

earned,  or  might  by  reasonable  diligence  have  earned.    But 

the  rule  in  this  state  is  that  the  burden  is  on  the  plaintiff  to 

make  out  his  whole  case.    The  law  does  not  ^^^  imply  loss 

of  time  and  employment  by  reason  of  the  discharge.    These 

things  are  not  necessarily  the  result  of  the  discharge^  and  are 

in  the  natare  of  special  damages,  and  must  be  pleaded.    It 

does  not  follow  necessarily  that  because  the  servant  is  thrown 

.  out' of  employment  by  his  wrongful  discharge  he  will  remain 

idle  for  the  term  he  had  intended  to  work.    The  law  implies 

no  such  result,  but  if  such  be  the  result  without  his  fault 

and  in  spite  of  reasonable  effort  to  find  work,  he  may  recover 

the  whole  contract  price,  provided   he  alleges  and   proves 

that  state  of  case.    Such  has  been  the  rule  in  this  state  since 

the  case  of  Whitaker  v.  Sandifer^  1  Duvall,  262:  See,  also, 

Chamberlin  v.  McCalisier^  6  Dana,  358;  Frazier  v.  Clark^  88 

Ky.  266.   Mr.  Sutherland,  in  his  work  on  Damages,  volume  2, 

page  474,  recognizes  this  to  bo  the  rule  in  Kentucky,  saying: 

**In  some  states  it  is  held  that  the  plaintiff  must  show  the 

amount  of  his  loss  by  proving  his  diligence  to  get  other  em* 

ployment,  and  what  he  has  been  able  to  realize.''    He  refers 

to  cases  from  Mississippi,  Texas,  Arkansas,  Kentucky,  and 

Virginia.    The  case  of  Dufficy  v.  Brennan  (Sup.  Ct.,  Deo. 

1888),  10  Ky.  Law  Rep.  637,  is  also  directly  in  point. 

We  perceive  no  other  error  in  the  introduction  of  testi- 
mony or  in  its  exclusion.  The  instructions  are  correct.  On 
the  return  of  the  cose  the  plaintiff,  if  she  desires,  may  amend 
her  petition,  as  in  its  present  form  it  does  not  support  a  judg- 
ment for  other  than  nominal  damages. 
For  the  reasons  indicated  the  judgment  is  reversed. 


Mabteu  akd  Skrvamt— Wroxofol  DnGBABai  or  Ssrtaht—Msasubi 
or  Damaou. — Where  a  Mrrant  has  been  diacharged  without  auffioient  ez« 
eiiM»  before  the  expiration  of  hia  term  of  aerTioe,  prima  fade^  he  ia  entitled 
to  reeover  to  the  extent  of  hia  wagea  for  the  whole  term.  He  ia  bonnd, 
bowerer,  to  oae  reaaonable  efforta  to  obtain  employment  elsewhere,  bat  the 
bwdeii  of  ahowing  that  he  might  have  found  anoh  employment  elaewhere  ia 
•pen  the  defendants  Bmer^  t.  SUdcel,  126  Pa.  St.  171;  12  Am.  St.  Rep.  8S7, 
MMl  note}  mmdkelif*  v.  i^jia»  121  Ind.  422;  16  Am.  St.  Rep.  403,  and 
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Mlt|  Oomr.  Bearde%  84 Oa.  904;  20  An.  8k  Ropw  850,  nd Botof  Ehig  ▼• 
Sieirm,  44  Pa.  8k  00;  84  Am.  Deo.  410,  and  note;  HuM  r.  Orama,  88  Mim 
660;  60  Am.  Deo.  381,  and  note.  One  oontraotiog  to  labor  for  a  apeoifiad 
time  at  an  agreed  price  may  reooTer  all  the  damagea  ho  has  sustained 
by  the  breach  of  the  oontract  if  the  employer  discharges  him  without  josti* 
liable  oanse,  before  the  expiration  of  the  specified  timo;  MiUer  t.  Oaddardf 
84  Me.  102;  56  Am.  Dea  638,  The  measnro  of  damages  in  an  action  by  an 
•mployee  for  wronKful  discharge  before  the  completion  of  his  term  of  ser- 
Tioe,  brought  before  the  expiration  of  such  term,  is  not  the  contract  price 
for  the  fan  term,  and  it  is  error  to  role  that  it  is.  The  amount  of  damages 
in  snch  an  action  is  a  qnestion  for  the  jury:  Beam  t.  fH^atinu,  27  Mow  6I6| 
78  Am.  Dec  283^  and  notsu  8ee^  also^  the  extended  notes  to  Deeam^  T. 
BtmUi^  43  Am.  Deo.  900^  mad  Jammw.  AUea  GbmU^,  58  Am.  Rep.  828. 
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Tkadhcavks.— Tbi  Kami  om  a  Plaob  may  be  selected  and  proteotod  as  a 
trademark. 

Tbadbmabx8.^Ths  Natural  PnoDirar  ov  a  Spriho  may  be  the  subject  of 
the  protection  afforded  by  a  trademark. 

TaADXMARKS.— Thb  W0RD8  "Blux  Lick  Watsr"  may  be  used  as  a  trade. 
mark  to  designate  the  waters  of  a  spring,  and  if  so  used  the  oimers  of 
the  waters  and  trademark  will  be  protected  from  the  use  by  a  iiTal  of 
the  same  words  to  designate  waters  which  are  not  a  prodnot  of  audi 
spring. 

(yNealj  Phelpsy  Pryor  &  Sdigrnan^  for  the  appellant 
John  W.  JBarr,  Jr,y  for  the  appellees. 

^'  H4ZBLBIOO,  J.  The  appellees  are  the  lessees  of  the 
Lower  Blue  Lick  Springs  in  Nicholas  county,  and  since  1888 
have  been  engaged  in  handling  ^*  Blue  Lick  "  water,  a  pro- 
duct of  those  springs,  as  an  article  of  commerce. 

The  appellant  is  a  corporation  of  recent  creation,  which 
has  put  on  the  market  a  water  denominated  '*  Parkland 
Hills  Blue  Lick  Water/'  the  words  '*  Blue  Lick  "  being  made 
the  most  prominent  part  of  the  rarious  advertising  mediums 
adopted.  This  water  is  obtained  from  an  ^'  artesian  well 
near  Louisville,  Kentucky.  The  appellees  brought  this  action 
to  restrain  the  appellant  from  using  the  words  '*  Blue  Lick '' 
in  connection  with  the  name  of  its  water,  and,  the  relief  asked 
having  been  granted  by  the  court  below,  the  corporation  hat 
appealed. 
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Tbo  record  discloees  that  the  water  from  the  springs,  now 
undw  the  control  of  the  appellees,  has  been  famous  under 
the  appellation  of  **  Blue  Lick  Water"  for  more  than  a  oen- 
tarj.  It  has  been  received  with  favor  throoghoiit  the  United 
States  and  in  some  foreign  countries.  It  is  said  to  be  in* 
comparable  as  an  alterative  and  aperient,  and  highly  valua- 
ble as  a  nervous  stimulant,  diaphoretic,  and  diuroUc 

The  Blue  Licks,  the  upper  and  the  lower,  have  been  known 
since  the  early  settlement  of  the  state — indeed,  years  before 
the  formation  of  the  state.  It  was  at  the  lower  springs  that, 
in  1782,  the  memorable  and  sanguinary  battle  occurred 
between  the  whites  and  the  Indians,  making  the  spot  his- 
torically  renowned.  Buffalo  and  other  wild  animals  had 
well-beaten  ^Hraces"  to  and  from  this  spring,  which  they 
frequented  to  lick  the  deposits  from  the  water;  hence  the 
first  name  was  *'The  Licks."  The  commercial  value  of  the 
water  was  early  recognized,  and  years  ago  the  predecessors 
of  the  appellees  adopted  the  name  ^'  Blue  Lick  Water "  as 
their  trademark. 

The  trademark  of  the  appellees  consists  of  a  circular  in- 
Bcription  of  the  words,  **  The  Celebrated  Blue  Lick  Water," 
in  large  letters  at  the  top  of  the  circle,  and  tlie  words,  '*  From 
B.  C.  Hawkins  &  Co.,  sole  proprietors.  Blue  Lick  Springs, 
Ky.,"  in  smaller  letters  at  the  bottom  of  the  circle.  In  the 
center  is  the  erect  figure  of  a  Kentucky  pioneer,  with  his 
rifle  and  dog,  and  on  either  side  ^^*  of  the  hunter  are  the 
words  and  figures,  ^^  Daniel  Boone,  1782,  trademark." 

The  question  before  us  does  not  affect  the  owners  of  the 
upper  springs,  the  sole  question  being  whether  the  plain- 
tiffs are  to  be  protected  from  the  corporation  engaged  in  sell- 
ing the  artesian  water  as  *'  Blue  Lick  Water."  Of  this  we 
entertain  no  doubt.  A  trademark  may  be  a  name  adopted 
and  used  by  a  merchant  or  dealer  in  order  to  designate  the 
goods  that  he  sells  and  distinguish  them  from  those  sold  by 
another,  to  the  end  that  they  may  be  known  in  the  market 
as  his,  and  thus  enable  him  to  secure  such  profits  as  result 
from  the  celebrity  of  his  wares  or  his  reputation  for  superior 
skill,  industry,  or  enterprise  in  handling  the  article  put  on 
the  market  Any  name  may  be  so  used  that  he  may  deem 
appropriate  as  designating  the  true  origin  or  ownership  of  the 
article  to  which  it  is  affixed,  though  he  may  not  appropriate 
a  name  indicative  of  the  quality  of  his  goods  which  others 
may  employ  with  equal  truth  for  the  same  purpose. 
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There  is  no  conceivable  reason  why  the  name  of  a  place 
may  not  be  selected  as  a  trademark,  or  the  natural  product 
of  a  spring  be  the  subject  of  the  protection  afforded  by  it 
Thus,  in  Newman  ▼.  Alvord,  51  N.  Y.  189,  10  Am.  Rep.  588» 
the  plaintiffs  were  protected  in  the  use  of  the  word  ^Akron," 
tlie  name  of  the  village  where  they  made  cement,  against 
those  who  were  making  ''Akron"  cement  at  Syracuse.  SO| 
in  Dunbar  v.  OUnn,  42  Wis.  118,  24  Am.  Rep.  395,  the  owner 
of  the  mineral  spring  '^Bethesda*'  was  given  the  exclusive 
use  of  that  name  as  a  trademark  indicating  the  origin  or 
ownership  of  the  waters  therefrom,  and  it  was  said  the  law 
in  relation  to  trademark  applied  whether  the  vendible  com* 
modity  be  natural  or  artificial,  for  otherwise  ••*  the  pur- 
chaser would  have  imposed  upon  him  an  article  that  he 
never  meant  to  buy,  and  the  owner  would  be  robbed  of  the 
fruits  of  the  reputation  that  he  has  successfully  labored  to 
earn.  So,  also,  in  Congress  &  Empire  Spring  Co.  v.  Hiah  Rock 
Congress  Spring  Co.,  45  N.  Y.  291,  6  Am.  Rep.  82,  it  was 
held  that  the  owner  of  a  particular  product  of  nature,  such 
as  mineral  water,  will  be  protected  in  the  exclusive  use  of  a 
name  given  to  it  and  employed  as  a  trademark.  Tiie  word 
''Congress''  in  the  phrases  ''Congress  Water"  and  "Con« 
gross  Spring  Water"  was  held  to  be  a  legitimate  trademark. 

In  the  case  under  consideration  the  name  adopted  by  the 
appellees  and  their  predecessors  for  the  water  from  the  Blue 
Lick  Springs  indicated  the  origin  and  ownership  or  place  of 
the  product,  and  is  one  in  the  exclusive  use  of  which  the 
appellees  should  be  protected.  The  proof  discloses  a  scheme 
by  which,  when  the  thirsty  patron  of  certain  dealers  in  the 
city  of  Louisville  called  for  Blue  Lick  water,  meaning  gen* 
uine  Blue  Lick,  which  was,  confessedly,  the  Nicholas  county 
product,  he  was  to  be  given  water  from  the  artesian  well  of 
the  appellant.  This  was  no  less  a  fraud  on  the  public  than 
on  the  appellees.  The  purchaser  has  the  right  to  get  what 
he  seeks,  and  the  owner  is  entitled  to  the  profit  from  the  sale 
of  the  thing  sought. 

Judgment  affirmed.  __ 

Tradkmarks— Usa  ov  Nam*  or  Flags  as.— The  naoM  **  Betheada^** 
applied  to  a  mineral  apring  and  need  aa  a  mark  upoo  the  bottlea  or  barrels 
in  which  water  from  the  spring  is  sold,  is  entitled  to  protection  aa  a  trade- 
mark: Duitbar  v.  Green,  42  Wis.  US;  24  Am.  Rep.  395.  The  word  "Con- 
gresa"  in  the  pbraaea  "  Congress  Water**  and  '*  Congress  Spring  Water**  ia  a 
legitimate  trademark:  Congreee  etc.  Spring  COk  w.  High  Rock  etc  Bpring  Ca^ 
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45  N.  Y.  291;  6  Am.  Bep.  82.    One  may  establish  his  right  to  a  trademark 

in  the  name  of  a  place,  city,  or  town:  Si  Modello  Offor  etc.  Co.  t.  Oato,  25 

Fla.  8S6;  23  Am.  St.  Rep^  537.     A  distinction  should  be  made  between  the 

use  of  a  geographical  name  indicating  a  particular  manufacture  of  a  certain 

person  and  its  use  in  dcdcribiog  a  natural  product  of  a  particular  locality. 

In  the  latter  case  it  will  be  protected  as  a  trademark:  MtUxdft  t.  Brandy  86 

Ky.  331 ;  9  Am.  St^  Rep^  282.    The  mere  name  of  a  person  or  place  cannot. 

as  a  general  rule,  be  appropriated  at  a  trademark:  Prati*9  Appeal,  117  Pa. 

St.  4Ul ;  2  Am.  St  Rep.  675.    A  loan  and  trust  company  cannot  ezclusively 

appropriate  the  state  name  and  geographical  word  *'  Nebraska"  as  a  trade 

name  by  incorporating  under  the  name  "Nebraska  Loan  and  Trust  Com* 

pany,**  and  enjoin  others  in  the  same  business  from  using  the  same  name, 

where  there  is  bo  oonfliet  of  interest  or  opportunity  for  the  public  to  be 

deceived:  Nebnuia  Loom  etc  Oa,  t.  Nbtt,  27  Neb.  507;  20  Am.  St  Rep.  688. 

The  term  *'  Moliue"  in  "Moline  plow"  is  generio^  Moline  being  the  name  of 

the  plao«  where  the  plow  was  manufactured,  and  is  not  susceptible  of  ezclu« 

siTe  use  as  a  trademark!  Candee  t.  Deertt  54  lU.  439;  5  Am.  Bep.  125.    Set 

further  on  this  tubjeol  the  extended  note  to  Peuiridgt  T.  Jfenei^  47  Am.  Dta 

291. 

Br.  Bar.  Y«u  XLIY.— O 
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A  Judicial  Salb  will  bs  Skt  Aside  asd  fn  Coxnaiunox  Rbiusbd 
at  the  instance  of  a  purchaser,  on  the  ground  that  the  court  by  which 
it  was  ordered  was  acting  beyond  its  jurisdiction. 

LVMATIOS.— A  COVBT  OV    EQUFfT  HAS  VO  JuRtSDKTTION  AT  THB  IXirrAVCB 

or  THS  Rblatiyxs  of  a  lunatic  to  decree  a  sale  of  the  latter's  prop- 
erty on  the  ground  that  he  is  incompetent  to  manage  it  and  will  be 
benefited  by  its  sale. 

LUHAOT  OR    MbMTAL  UnSOUIIDNESS    D0X8    HOT   GiTB  A  COUBT  OV    ChAH- 

0BB7  Jurisdiction  over  the  incompetent  nntii  after  the  inquisition  of 
a  jury  adjudging  him  to  be  non  compoa  mentis.  The  authority  to  di« 
rect  an  inquisition  to  be  taken  does  not  pertain  to  that  oourt  by  ▼irtue 
of  its  general  judicial  functions^  but  was  derived  by  delegation  from 
the  crown,  and  was  vented  in  the  chancellor  and  not  in  the  court. 

LuBATios. — Ancibntlt  thb  Custody  of  the  persons  and  of  the  property  of 
idiots  and  lunatics,  or  at  least  of  those  holding  UuidSi  was  in  the  lord  of 
the  fee  and  not  in  the  crown. 

LuvATics.— Thb  Powbb  ov  thb  Committeb  to  Dbal  with  thb  Ebtatb 
OV  A  Lukatio  was  at  common  law  restricted  to  the  preservation  of  the 
•state  and  the  application  of  the  rents  and  income  to  his  proper  support 
and  maintenance,  to  the  exclusion  even  of  creditors^  if  necessary. 

Lumatios.-— Thb  Salb  ov  thb  Propkrtt  ov  a  Lunatic  can  bb  Author* 
ISBD  BT  A  Court  ov  Changert  Only  when  applied  to  by  a  regularly 
constituted  guardian,  committee,  or  trustee,  charged  with  the  duty  of 
maintaining  such  lunatic  and  protecting  and  managing  his  estate.  A 
mere  stranger  to  the  lunatic's  estate,  though  akin  to  him  by  blood,  cannot 
by  his  petition  give  the  court  jurisdiction,  and  an  order  of  sale  based  on 
such  petition  is  void,  and  a  purchaser  thereunder  is  under  no  obligation 
to  comply  with  his  bid. 

Richard  Bernard  and  William  A.  Fisher^  for  John  Hand, 
the  purchaser. 

E.  P.  Keechy  Jr.^  Archibald  H.  Taylor^  and  Alexander  H.  Bolh 
0ri9imf  for  Minnie  Hamilton  and  others. 

(268) 
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**  MgShsr&t,  J.  The  qnestion  to  be  decided  in  this  ease 
arises  upon  an  appeal  from  an  order  overruling  exceptiona 
to  the  ratification  of  a  Bale  of  certain  leasehold  and  fee  simple 
property  situated  in  Baltimore  city.  The  sale  was  made 
under  a  decree  passed  by  the  circuit  court,  and  the  decree 
was  founded  upon  a  bill  filed  by  Minnie  Hamilton  '^  by  her 
husband  and  next  friend,  James  H.  Hamilton,  against  An- 
gusta  Traber.  The  bill  alleges  that  the  plaintiff  is  a  niece 
of  the  defendant;  that  the  defendant  is  possessed  of  the 
property  therein  referred  to;  that  she  is  about  sixty-five  years 
of  age,  and  is  physically  and  mentally  weak  and  infirm,  and 
is  in  a  state  of  childishness,  dotage,  and  imbecility,  and  is 
incapable  of  the  government  of  herself  and  the  management 
of  her  estate;  that  it  would  be  to  the  manifest  interest  and 
advantage  of  the  defendant  that  the  property  should  be  sold, 
and  the  encumbrances  of  taxes,  ground  rents,  etc.,  should  be 
paid  off,  and  the  balance  invested  for  her  interest  and  bene* 
fit,  or  held  subject  to  the  order  and  jurisdiction  of  the  court 
The  relief  prayed  was  that  a  decree  might  be  passed,  appoint- 
ing a  trustee  to  sell  the  property  and  to  pay  off  the  encum- 
brances, and  for  an  investment  of  the  balance;  and  there 
was  also  a  prayer  for  general  reliei  The  bill  was  sworn  to 
and  filed  on  April  21,  1892.  On  the  same  day  a  suhpcsna 
was  issued  for  the  defendant,  returnable  on  the  second  Mon- 
day of  the  following  May.  On  May  4th,  or  five  days  before 
the  return  day  of  the  9ubposna  had  arrived,  an  order  was  passed 
upon  the  petition  of  the  plaintiff,  appointing  W.  R.  Brewer 
guardian  ad  litem  to  answer  for  the  defendant,  and  on  the 
the  same  day  the  guardian  ad  litem  filed  an  answer  in  the 
usual  form,  neither  admitting  nor  denying  the  averments  of 
the  bill,  and  immediately  thereupon  a  general  replication 
was  put  in,  and  an  order  was  passed,  granting  the  parties 
leave  to  take  testimony,  and  testimony  was  taken  in  behalf 
of  the  plaintiff  on  May  5th  and  9th.  On  the  1st  of  June, 
1892,  a  decree  was  signed,  adjudging  the  defendant  incapable 
of  managing  her  estate  and  property,  by  reason  of  her  men- 
tal unsoundness,  declaring  that  it  would  be  to  her  interest 
and  advantage  to  have  the  property  sold,  and  appointing 
trustees  to  make  the  sale.  ^  Finally,  after  some  other  pro- 
ceedings were  had  which  we  need  not  allude  to,  as  they  have 
no  bearing  on  the  matter  now  before  us,  a  sale  of  Augusta 
Trailer's  property  was  made,  under  the  decree,  to  one  John 
Hand,  and  the  sale  was  duly  reported  to  the  court    There- 
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upon  the  purchaser  filed  exceptions  to  the  ratification  of  the 
sale.  These  exceptions  all  assert  that  the  court  had  no  ju- 
risdiction to  decree  the  sale  upon  the  bill  filed.  After  a  hear- 
ing the  court  (Dennis,  J.,)  overruled  the  exceptions,  and 
finally  ratified  the  sale,  and  from  that  order  this  appeal  was 
taken. 

If  the  court  had  jurisdiction  to  pass  the  decree,  any  mere 
irregularity  in  the  proceeding  or  defect  in  the  proof  could  not 
be  availed  of  to  impeach  the  decree  collaterally.  This  has 
been  repeatedly  held  by  this  court  But  if  the  court  was 
wholly  without  jurisdiction  to  decree  the  sale  of  the  property 
in  the  proceedings  then  before  it,  the  purchaser  may  success- 
fully rely  upon  that  want  of  jurisdiction  to  avoid  the  sale, 
because  the  decree  would,  in  such  a  case,  be  an  absolute 
nullity.  If  it  be  an  absolute  nullity  it  is  no  decree  at  all, 
and  can  never  be  treated  or  regarded  as  one.  At  the  very 
threshold  of  the  case,  then,  lies  the  inquiry:  Did  the  court 
below  have  jurisdiction,  as  the  case  was  presented,  to  pass  the 
decree  under  which  the  sale  was  made? 

Now,  the  bill  doed  not  show  upon  its  face,  nor  does  the  evi- 
dence disclose,  that  the  plaintifi*  had  the  least  interest  in  the 
subject  matter  of  the  proceeding.  She  had  no  title  to,  or  lien 
on,  or  claim  against  the  property  of  the  defendant,  nor  had 
she  ever  been  clothed,  by  judicial  warrant  or  otherwise,  with 
the  slightest  authority  to  manage,  control,  or  interfere  with 
the  person  or  estate  of  Mrs.  Traber.  She  was  a  mere  volun- 
teer, who  asked  a  court  of  equity  to  decree  the  sale  of  an 
estate  belonging  to  some  one  else,  not  for  the  benefit  of  the 
plaintiff,  or  because  of  any  right  which  the  plaintiff  had 
therein,  '*  but  solely  for  the  alleged  purpose  of  subserving 
the  interest  of  the  owner.  She  sought,  without  being  bene- 
ficially concerned  in  the  property  herself,  to  take  it  from  the 
possession,  and  out  of  the  ownership  of  the  defendant,  and 
to  have  it  sold,  upon  and  because  of  the  mere  allegations 
that  she  was  a  niece  of  the  owner,  and  that  the  latter  was 
mentally  incapable  of  managing  it.  To  such  a  bill  a  demur- 
rer would  have  been  successful:  Story's  Equity  Pleading, 
sees.  503,  728;  Sellman  v.  Sellman,  63  Md.  520;  and  that 
is  the  recognized  test  of  whether  the  court  had  jurisdiction 
or  not:  TondiTison  v.  MeKaig^  5  Gill,  256.  Of  course  we 
must  be  understood  as  dealing  with  the  bill  before  us,  and 
not  with  a  totally  different  or  dissimilar  case,  like,  for  in- 
stance, that  of  Bebeeca  Owing^i  case^  1  Bland,  294,  where  the 
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ioterposition  of  the  court  is  asked  in  behalf  of  a  non  compo$ 
mentis  for  the  protectioiii  and  not  for  the  sale,  of  the  la  tier's 
property. 

But  apart  from  this  phase  of  the  jarisdictional  question, 
which  we  have  deemed  it  only  necessary  to  mention,  without 
fully  discussing,  there-is  another  and  more  important  aspect, 
which  we  now  proceed  to  examine. 

Lunacy  or  mental  unsoundness  did  not  give  the  English 
court  of  chancery  jurisdiction  over  the  person  or  estate  of  a 
lunatic  until  after  an  inquisition  of  a  jury,  adjudging  the 
person  to  be  a  non  campoi  meniU  had  been  regularly  found. 
The  authority  directing  the  inquisition  to  be  taken  did  not 
pertain  to  that  court,  but  was  derived  by  delegation  from  the 
crown — ^it  was  a  portion  of  the  king's  executive  power  as 
parens  ptUriw^  and  did  not  belong  to  the  court  of  chancery 
by  virtue  of  its  inherent  and  general  judicial  functions.  This 
branch  of  the  regal  authority  was  delegated  to  the  chancellor, 
as  the  personal  representative  of  the  crown,  by  means  of  an 
oflScial  instrument  called  the  **  sign  manual,"  signed  by  the 
king's  own  signature,  and  sealed  with  *^  his  own  privy  seaU 
and  was  exercised  by  the  chancellor  alone,  and  not  by  the 
court  of  chancery:  8  Pomeroy's  Equity  Jurisprudence,  sec. 
1311;  Eyre  v.  Couniese  of  ShafUbury^  2  P.  Wms.  108;  OxeU'- 
den  V.  Lord  Compton^  2  Ves.  69;  Lyaaghi  v.  Royee^  2  Schoales 
&  L.  151;  In  re  Fitzgerald^  2  Schoales  &  L.  43.  Anciently,  in 
point  of  fact,  the  custody  of  the  persons  and  property  of  idiots 
and  lunatics,  or  at  least  of  those  who  held  lands,  was  not  in 
the  crown,  but  in  the  lord  of  the  fee.  The  statute  De  Prerog- 
ativa  Regis,  7  Edward  XL,  c.  9,  gave  to  the  king  the  custody 
of  idiots,  and  also  vented  in  him  the  profits  of  the  idiot's  lands 
during  his  life.  By  this  means  the  crown  acquired  a  bene- 
ficial interest  in  the  lands,  and,  as  a  special  warrant  from 
the  crown  is  in  all  cases  necessary  to  any  grant  of  its  interest, 
the  separate  commission  which  gave  the  lord  chancellor 
jurisdiction  over  the  persons  and  property  of  idiots  may  be 
referred  to  this  consideration.  With  respect  to  lunatics  the 
statute  of  17  Edward  II.,  c.  10,  enacted  that  the  king  should 
provide  that  their  lands  and  tenements  should  be  kept  with- 
out waste.  It  conferred  merely  a  power,  which  could  not  be 
considered  as  included  within  the  general  jurisdiction  ante- 
cedently conferred  on  the  court  of  chancery,  and  therefore  a 
separate  and  special  commission  became  necessary  for  the 
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delegation  of  this  new  power:  Story'a  Bqaity  Jariaprad^nce, 
sea  1835. 

The  existence  of  this  vested  interest  in  the  crown  is  the 
reason  that  mere  lunacy  did  not  originate  the  jurisdiction  of 
the  court  of  chancery  over  the  persons  and  estates  of  idiots 
and  lunatics,  but  the  lunacy  had  first  to  be  inquired  of  by  a 
jury,  and  found  of  record  in  accordance  with  the  rule  of  law, 
wherever  a  right  of  entry  is  alleged  in  the  crown. 

After  this  special  jurisdiction  conferred  by  the  '^sign 
manual ''  had  been  exercised  in  any  particular  case  by  ad- 
judging an  individual  to  be  a  lunatic,  and  by  appointing  a 
committee  of  his  person  and  property,  a  further  '^  jurisdic- 
tion then  arose  in  the  court  of  chancery  to  supervise  and 
control  the  official  conduct  of  the  committee:  3  Pomeroy'a 
Equity  Jurisprudence,  sec.  1811;  Ex  parte  Gr%m»tone^  Amb. 
707.  The  power  of  the  committee  to  deal  with  the  estate 
was,  at  common  law,  very  limited.  It  was  restricted  to  the 
preservation  of  the  estate,  and  to  the  application  of  the  rents 
and  income  to  the  proper  support  and  maintenance  of  the 
lunatic,  to  the  exclusion  even  of  creditors,  if  necessary:  Ex 
parts  Dikes,  8  Ves.  79;  Ex  parU  Haetinge,  14  Yes.  182.  But 
the  jurisdiction  of  the  court  of  chancery,  acquired  in  the 
manner  just  stated,  and  after  the  preliminary  finding  of  aa 
inquisition,  did  not  include  authority  to  decree  the  sale  of 
the  lunatic's  real  estate  for  his  maintenance  and  support 
until  that  power  was  distinctly  conferred  by  acts  of  parlia- 
ment passed  some  time  after  the  American  revolution.  Thua 
the  act  of  43  George  III.,  c.  75,  entitled  '*An  act  to  authorize 
the  sale  or  mortgage  of  tl^ja  estates  of  persons  found  lunatics 
by  inquisition  in  England  or  Irelaqd,  respectively,  etc.,"  and 
the  subsequent  act  of  11  George  IV.  and  1  William  IV.,  c.65, 
sees.  27,  28,  29,  and  30,  were  passed  with  this  view.  But  these 
acts  presuppose,  before  the  chancellor  can  decree  a  sale,  that 
a  prior  adjudication  of  lunacy  has  been  made  by  a  jury. 

The  Maryland  court  of  chancery  did  not,  either  under  the 
proprietary  government  or  after  the  revolution,  possess  any 
greater  or  larger  powers  with  respect  to  lunatics  or  their  es* 
tates  than  the  English  chancery  was  clothed  with  when  the 
colonies  separated  from  the  mother  country.  Statutes  passed 
after  Maryland  became  a  state  extended  the  authority  of  the 
chancellor;  and  to  them,  but  to  no  inherent  powers  of  the 
ohancery  court,  must  resort  be  had  for  the  origin  of  the  juria- 
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diction  it  may  now  exercise  to  decree  a  eale  of  a  lonatio'a 
letate  for  his  maintenance  and  support 

Among  the  first  acts  of  assembly  relating  to  the  con vejanoo 
of  real  estate  held  by  a  non  compos  mentu  was  "  that  of  1773| 
chapter  7»  which  provided  that  where  any  infant  or  non  com* 
po9  mentU  was  seised  of  any  land  in  trust,  or  by  way  of 
mortgage,  or  charged  with  the  payment  of  money  or  tobacco^ 
or  bound  by  an  agreement  to  convey,  on  petition  of  the  per* 
son  for  whom  the  infant  or  lunatic  shall  be  seised  in  trusty  or 
Df  the  mortgagor,  or  the  person  entitled  to  the  money  or  to* 
bacco,  or  of  the  person  entitled  to  specific  performance,  the 
chancellor,  after  hearing  all  the  parties,  shall  order  a  convey* 
anoe.  The  act  of  1785,  chapter  72,  section  6,  gave  to  the 
chancellor  full  power  and  authority  to  superintend,  direct, 
and  govern  the  affairs  and  concerns  of  persons  who  are  or 
may  be  idiots  or  lunatics,  both  as  to  the  care  of  their  persons 
and  the  management  of  their  estates.  The  same  section  em* 
powered  the  chancellor,  upon  the  application  of  a  creditor  of 
the  lunatic,  if  satisfied  of  the  justice  of  the  claim,  and  that  it 
will  be  for  the  benefit  and  advantage  of  the  estate  of  the 
lunatic  to  discharge  the  debt  to  direct  a  sale  of  the  personal 
estate,  and  if  that  be  insufficient  then  to  order  a  sale  of  so 
much  of  the  real  estate  as  may  be  necessary.  The  act  of 
1833,  chapter  150,  section  1,  abrogated  so  much  of  this  sec- 
tion aa  required  the  court  to  be  satisfied  that  the  sale  would 
be  conducive  to  the  interest  of  the  lunatic's  estate.  Section 
12  of  the  same  act  of  1785  provided  for  the  sale  of  lands 
where  infants  and  lunatics  have  a  joint  interest  or  an  interest 
in  common  with  other  persons,  and  section  8  of  the  acts  of 
1794,  chapter  60,  made  provision  for  partition  of  lands  so  held. 
The  act  of  1790,  chapter  60,  section  2,  authorized  the  chan- 
cellor to  direct  the  sale  of  a  lunatic's  personal  property  if  it 
appeared  to  be  beneficial  to  convert  it  into  money,  and  to 
place  a  at  interest. 

None  of  this  legislation  had  reference  to  the  sale  of  a  luna- 
tic's property,  either  real  or  personal,  for  his  support.  Until 
the  passage  of  the  act  of  1800,  chapter  67,  the  court  of  chan- 
cery bad,  neither  under  its  inherent  jurisdiction,  "  as  de- 
rived from  the  English  chancery,  nor  under  any  colonial  or 
subsequent  act  of  assembly,  the  slightest  authority  to  decree 
a  sale  of  the  estate  of  a  non  compoB  mentU  for  his  support. 
The  act  of  1800,  after  reciting  in  its  preamble  that  '*  whereaa 
bj  law  the  chancellor  is  confined  in  making  provision  for  tho 
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support  of  idiots,  lunatics,  and  persons  nan  eompa  mentU  to 
the  annual  proceeds  of  the  estate;  and  whereas  it  appears 
reasonable  to  this  general  assembly  that  the  power  should  be 
increased/'  for  the  first  time  conferred  that  power.    At  the 
same  time  the  statute  expressly  declared  in  what  cases,  and 
in  what  oases  only,  that  power  should  be  exercised;  and  these 
were  **in  all  oases  where  trustees  shall  or  may  be  appointed 
under  the  authority  of  the  chancery  court  for  the  msnage- 
ment  of  the  estates  and  persons  of  lunatics."    This  legisla- 
tion now  codified  in  sections  96  and  98  of  article  16  of  the 
code  is  still  restricted  in  its  application,  for  under  the  code 
the  proceeding  authorizing  such  a  sale  must  be  commenced 
by  the  guardian,  committee,  or  trustee  of  the  non  eompoi 
mentis.    Section  98  provides  that  *Hhe  court,  upon  the  appli- 
cation of  the  guardian,  committee,  or  trustee  of  any  jierson 
non  compos  mentis  may  decree  the  sale  of  any  real  or  personal 
property  to  which  such  non  compos  mentis  may  be  entitled, 
and  order  the  money  to  be  invested,''  etc.    This  is  the  legis- 
lation, and  the  only  legislation  under  which  the  courts  of 
equity,  which  succeeded  the  court  of  chancery,  derive  their 
power  to  make  sale  of  a  lunatic's  estate,  either  for  the  pur- 
poses of  his  maintenance  and  support,  or  for  the  purpose  of 
effecting  a  change  of  investment.     All  the  other  statutes  codi- 
fied in  other  sections  of  article  16  of  the  code,  relating  to 
lunatics  and  their  property,  have  reference  to  sales  deemed 
necessary  for  other  reasons  than  those  just  named.     But  the 
power  to  sell  for  his  maintenance,  or  to  make  a  change  of 
investment,  can  only  be  exercised  when  invoked  by  the  '^ 
guardian,  committee,  or  trustee  of  the  non  compos  mentisy  for 
the  statute  is  explicit  in  declaring  that  the  application  must 
be  made  by  such  guardian,  committee,  or  trustee.     Neces- 
sarily, then,  there   must  be,  prior  to  such  application,  a 
guardian,  committee,  or  trustee  in  existence,  properly  ap- 
pointed and  duly  qualified,  to  institute  the  appropriate  pro- 
ceedings.    And  this  court  has  so  expressly  decided  in  Estate 
of  Domeyj  59  Md.  70.     Before  a  person  can  be  permanently 
divested  of  his  property,  merely  because  he  is  a  lunatic,  he 
must  first  be  formally  adjudged  non  compos  mentis;  and  even 
then  this  extraordinary  power  to  decree  a  sale  can  only  be 
exerted  when  the  court  is  appealed  to  by  the  legally  consti- 
tuted guardian,  committee,  or  trustee  who  is  charged  with 
the  duty  of  suitably  mantaining  the  unfortunate,  and  pro- 
tecting and  managing  his  estate.    In  a  word,  his  status  as  a 
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lanaiio  mnsi  first  be  established  by  the  inquisition  of  a  jury, 
and  a  guardian  or  committee  of  his  person  and  estate  must 
then  be  appointed  according  to  law,  before  any  proceeding 
can  be  taken  by  any  one  to  procure  a  sale  of  his  estate  for  his 
maintenance,  or  for  a  change  of  investment.  The  court's 
authority  to  decree  a  sale  of  the  estate  of  a  lunatic  for  his 
support,  and  for  a  change  of  investment,  being  derived  solely 
from  the  statute  can  only  be  rightfully  exercised  when  in- 
voked by  the  only  person  who  is,  under  the  code,  permitted 
to  invoke  it.  A  mere  stranger  to  the  lunatic's  estate,  though 
akin  to  him  by  blood,  has  no  standing  in  court  for  such  a 
purpose.  Having  no  interest  in  the  lunatic's  estate  whilst 
the  lunatic  lives,  and  not  being  intrusted  with  the  custody 
and  control  of  his  property  by  any  proceeding  whatever,  he 
would  be  simply  a  volunteer,  and  his  bill  of  complaint  would 
be  wholly  ineffectual  to  give  the  court  jurisdiction  at  all.  It 
is  repugnant  to  the  plainest  dictates  of  natural  justice  that 
one  having  no  interest  in  or  claim  against  the  '^  estate  of 
another,  should  still  possess  the  right  to  procure  a  decree 
stripping  the  latter  of  the  ownership  of  his  proi)erty,  and 
simultaneously  adjudging  him  a  lunatic,  without  the  solemn 
inquisition  of  a  jury,  upon  a  mere  ex  'parte  allegation,  and 
substantially  ex  parte  proof  of  the  owner's  mental  infirmity. 
For  such  a  proceeding  no  precedent  has  been  cited  or  can  be 
found. 

The  bill  of  complaint  in  this  case  was  not  filed  by  a  cred* 
iter,  nor  by  any  one  having  an  interest  in  or  lien  on  the  prop* 
erty  decreed  to  be  sold;  and  as  Mrs.  Traber  has  never  been 
found|  by  an  inquisition,  to  be  non  eotnpoi  mentis^  and  as, 
under  our  statutes,  no  one  but  the  guardian,  committee,  or 
trustee  of  a  person  who  has  been  actually  found  by  a  jury  to 
be  a  lunatic,  can  make  application  to  a  court  of  equity  for  a 
decree  directing  the  sale  of  the  lunatic's  property  for  his  sup- 
port, or  to  effect  a  reinvestment,  it  is  perfectly  obvious  that 
the  court  which  passed  the  decree  under  which  the  sale  now 
excepted  to  was  made,  was  entirely  without  jurisdiction,  and 
that  the  decree  is,  in  consequence,  a  pure  nullity,  and  not 
merely  the  result  of  an  irregularity.  This  being  so,  the  pur- 
chaser under  that  decree  can  get  no  title  at  all,  and  his  excep- 
tions to  the  ratification  of  the  sale  should  have,  therefore, 
been  sustained.  The  order  overruling  those  exceptions  and 
finally  ratifying  the  sale  will,  for  the  reason  that  the  court 
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was  without  junBdictioa  to  pass  the  decree  under  whioh  the 
■ale  was  made,  be  reversed  with  costs. 

Order  reTersed,  with  costs  in  this  .coiort  and  in  the  oonrt 
below*  ^_^ 

Judicial  Salol— Right  ov  Purchaseb  to  Set  Asids  ok  Acoowt  ov 
Irrkoulabitt  iir  Proobbdings:  See  the  extended  note  to  WcUon  t.  TVoni* 
Us,  29  Am.  Sk  Heg.  497. 

IfftAiiR  Pbrsohs — ^PowBB  ov  Equitt  TO  Sbll  Proprrtt  ov.^A  ooarl 
•f  eqnity  has  inherent  power  to  4irder  &  aale  of  a  Innatio's  seal  estate;  Dodg^ 
T.  CoU,  97  UL  838;  87  Am.  Rep.  UL 

Ihsamb  Pbrsons — Garb  ahd  Oovtodt  ov.^BzolasiTe  oRre  mod  onttody 
of  the  estates  of  idiots,  lanatios,  and  habitual  dninkarda,  as  well  aa  of 
their  persons,  is  rested  by  statate  in  the  ooort  of  ehaaceryz  VAmomm  t« 
Croffiy,  S  Paige,  422;  22  Am.  Dea  666. 


Robinson   v.  Hurst. 

[78  Mabtlakd,  M.) 
OOHFLTOT  or  LaW&— IV  A  POLIOT  OV  InSUBAVCB  B'^ArPUBD  IDB  Of 

Statb  by  a  resident  thereof  and  the  corporation  iasoing  the  policy  it  a 
resident  of^another  state,  and  an  assignment  is  sabseqnently  made  by 
a  citiz«2ii  of  the  first-named  state^  any  oontroTersy  afterward  arising 
betwee:i  the  assignee  and  the  heirs  or  personal  representatives  of  the 
assignor  will  be  ooatroUed  by  the  laws  of  the  state  ia  which  the  policy 
was  applied  for,  and  of  which  the  assignee  and  the  representatiTes  of 
the  assignor  are  residents,  rather  than  by  the  laws  of  the  state  whose 
corporation  issned  the  policy. 

CoNSiDBRATioN.— A  MoRAL  OBLIGATION  is  snfficient  to  SQpport  a  promise 
to  pay. 

ImuRANCB,  ABSiGNMBirr  OV,  Ooxsidbbatiom  BOB. — One  who  procures  from 
a  member  of  a  partnership  a  loan  of  the  firm's  moneys  by  misrepresen* 
tation  is,  after  such  member  has  made  good  to  his  firm  the  loss  result- 
ing to  the  firm,  under  a  moral  obligation  to  repay  him,  and  this  obligation 
will  support  an  assignment  of  the  poUoy  of  insurance  upon  his  life  made 
for  the  purpose  of  idemnify ing  such  person  for  the  loss  ho  had  thus  sos* 
tained. 

IXSURANCB,  AflSIONMBNT  Of  WhBIT  PaTABLB  TO  LbOAL  RbPRBSBNTATIVSS.— 

A  policy  on  the  life  of  the  assured  payable  to  his  legal  representatiTes 
may  be  assigned  by  him  with  the  assent  of  the  insurers^  and  the  rights 
of  the  assignee  are  \  aranoant  to  the  claima  of  the  heits  or  ssffsonal  twff 
reseutatiTes  of  the  ana  ed. 

Johfii  M.  Carter  and  F.  A.  Thompson^  for  the  appellants. 

Edvnn  Harvie  Smithy  for  the  appellee. 

^  RoBEBTs,  J.    The  appeal  in  this  case  is  taken  from  a 
decree  of  the  circuit  court  of  Baltimore  city.    The  (acts  dis- 
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cloeed  by  the  record  are  that  Albert  B.  Faalkner,  a  member 
of  the  firm  of  Bruff,  Maddux  &  Faulkner,  some  time  in  the 
month  of  January,  1885,  applied  to  the  appellee,  who  was  the 
senior  member  of  the  firm  of  Hurst,  Purnell  A  Co.,  for  a  loan 
of  two  thousand  dollars.  The  appellee  said  he  had  no  money 
to  loan,  but  that  he  would  loan  him  the  firm's  money  to  the 
amount  requested,  if  he  could  be  convinced  that  he  was  safe 
in  so  doing.  Faulkner  assured  him  of  the  solvency  of  his 
firm,  and  succeeded  in  obtaining  the  loan.  Within  thirty 
days  after  this  transaction  the  firm  of  Bruff,  Maddux  & 
Faulkner  assigned  for  the  benefit  of  creditors,  and  in  the 
April  following  effected  a  compromise  with  their  creditors, 
at  forty  cents  on  the  dollar.  The  appellee's  firm  *^  were 
subsequently  paid  forty  cents  in  the  dollar  of  their  claim, 
amounting  to  eight  hundred  dollars,  and  allowed  as  a  credit 
in  said  claim  the  sum  of  one  hundred  and  fifty  dollars  for 
account  of  the  storage  of  certain  merchandise  which  reduced 
the  indebtedness  of  Bruff,  Maddux  &  Faulkner,  to  the  sum 
of  one  thousand  and  forty-seven  dollars,  which  amount  the 
appelJee  paid  to  his  firm.  From  a  careful  examination  of 
the  testimony  contained  in  the  record  we  think  there  can  be 
no  reasonable  doubt  that  Faulkner  was  fully  aware  of  the 
fact  that  the^appellee  had  treated  his  original  negotiation 
with  Faulkner  in  the  loan  of  two  thousand  dollars  as  a  per- 
sonal matter,  in  which  he  allowed  his  confidence  in  Faulk- 
ner's integrity  to  control  his  conduct,  and  that  his  firm  ought 
not  to  be  the  loser  in  a  matter  which  was  a  personal  favor 
bestowed,  and  not  a  business  transaction  for  the  benefit  of 
his  firm.  Faulkner  was  undoubtedly  cognizant  of  these  facts 
and  of  the  fact  that  the  appellee  had  reimbursed  his  firm  the 
balance  due  it,  and  in  his  subsequent  dealings  with  the 
appellee  he  manifestly  considered  himself  as  occupying 
toward  the  appellee  the  same  relation  which  integrity  and 
honesty  had  imposed  upon  the  appellee  in  his  conduct 
toward  his  own  firm.  This,  we  think,  clearly  appears  from 
the  testimony  of  Mr.  Jones,  when  in  answer  to  the  third 
interrogatory  he  says:  '*  Well,  Mr.  Faulkner  told  me  on  sev- 
eral, many  occasions  subsequent  to  bis  failure,  that  he  felt 
badly  mortified  owing  Mr.  Hurst  and  Mr.  Robinson  W.  Cator 
certain  moneys  which  he  had  borrowed  of  them,  and  that 
they  were  aggravated  with  him  that  he  should  have  bor- 
rowed that  money  when  he  was  on  the  verge  of  failing,  and 
that  they  had  so  expressed  themselves.    I  said  to  Mr.  Faulk* 
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ner  that  he  ought  to  do  something  for  these  gentlemen,  and 
either  he  suggested,  or  myself,  I  am  not  sure  which,  that  he 
would  take  out  or  send  to  them  an  insurance  on  his  life  suf- 
ficient to  cover  the  debts;  this  conversation  was  ^  in  refer- 
ence to  both  Hurst  and  Cator,  so  that,  if  he  died,  they  would 
get  their  money;  and  he  told  me  of  several  parties  to  whom 
he  owed  money  that  if  he  lived  he  expected  to  pay  them, 
and  among  those  was  Hurst  and  Cator,  and  I  was  another 
one.**  Further  on  Mr.  Jones,  in  answer  to  the  twelfth  inter- 
rogatory  in  chief,  which  reads:  '^  Do  you  know  on  what 
grounds  Mr.  Hurst  objected  to  signing  for  Hurst,  Purnell  A 
Company"?  A.  **  He  objected  on  the  grounds  that  the  money 
which  Mr.  Faulkner  owed  him  was  a  private,  confidential 
loan  upon  which  he  made  nothing,  and  which  he  said  Mr. 
Faulkner  must  return  him."  But,  if  any  doubts  remain,  the 
following  letter  ought  to  dissipate  the  same: 

''Phila.,  April  21st,  1886. 
*'Jlfr.  John  E.  Hurat^  Baltimore^  Md.^ 

^  Dear  Sib:  Last  June  I  offered  to  transfer  to  you  a  policy 
of  insurance  on  my  life,  as  security  for  the  balance  of  the 
amount  due  you  by  B.  M.  &  F.,  but  you  said  you  preferred 
not  to  take  it  then,  because  Mr.  Bruff  had  agreed  to  pay  you 
the  balance  of  the  debt;  as  he  has  failed  to.carry  out  the 
compromise,  I  hand  you  herewith  the  policy,  vis..  Policy  No. 
83838  in  the  Mutual  Reserve  Fund  Life  Assn.,  of  N.  Y.,  for 
$1,600.00,  which  I  trust  you  will  accept  and  hold  as  the  best 
security  I  can  offer  you  now.  Please  acknowledge  receipt 
and  be  kind  enough  to  let  me  know  how  much  has  been  paid 
to  you. 

*'I  enclose  assignment  of  the  policy  in  duplicate,  one  of 
which  I  think  has  to  go  to  the  Co.  in  N.  Y.,  and  if  these  are 
not  properly  drawn,  will  you  please  have  two  properly  drawn 
by  the  agent  in  Balto.,  and  forwarded  to  me,  and  I  will  exe* 
cute  them  at  once.  Yours  respectfully, 

"  A.  B.  Faulkner." 

^  In  such  a  state  of  case  there  can  be  no  necessity  for  us 
to  trouble  ourselves  with  any  question  of  law,  as  it  is  purely 
a  question  of  fact  The  appellee  considered  himself  a  cred« 
iter  of  Faulkner,  and  Faulkner  admitted  that  he  was,  and  in 
seeking  to  discharge  the  debt  he  has  resorted  to  a  method 
which  in  no  manner  involved  the  firm  of  Bruff,  Maddux  & 
Faulkner,  or  detracted  from  the  assets  of  the  firm,  but  he 
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wagered  his  own  life  in  its  fulfillment,  and  ha  had,  both  in 
law  and  morals,  a  perfect  right,  aelf-impofied  though  it  be,  to 
insure  his  life,  in  order  that  he  might  thereby  be  able  to  give 
indemnity  to  friends,  who  in  financial  straits  hud  assisted 
Iiim,  and  he  at  the  same  time  had  deceived.  It  was  not  only 
justice  to  his  friends,  but  in  the  highest  degree  honorable  to 
himself.  If  the  appellee  had  voluntarily  paid  for  Faulkner 
or  bis  firm  a  sum  of  money,  for  which  he  was  under  no  legal 
obligation  to  pay,  and,  instead  of  insuring  his  life  for  the 
benefit  of  the  appellee,  he  had  executed  i  mortgage  in  favor 
of  Hurst  on  certain  property  to  indemnify  him  against  loss, 
could  it  be  fairly  argued  that  the  appellee  was  not  entitled 
to  the  benefit  of  the  indemnity,  or  that  Faulkner  had  no  right 
to  comply  with  the  dictates  of  his  conscience  in  giving  the 
indemnity?  Acting  under  no  restraint,  but  freely  and  vol- 
untarily, he  transferred  the  policy  in  question  as  follows: 

''For  value  received »  I  do  hereby  assign,  transfer,  and  set 
over  unto  John  E.  Hurst,  of  Baltimore  city,  the  above-named 
certificate  of  membership,  and  all  sums  of  money,  interest, 
benefit,  and  advantage  whatsoever  now  due,  or  hereafter  to 
arise,  or  to  be  had  or  made  by  virtue  thereof,  to  have  and  to 
hold  unto  the  said  John  E.  Hurst 

*'In  witness  thereof  I  hereunto  set  my  hand  and  seal,  this 
twenty-first  of  April,  one  thousand  eight  hundred  and  eighty- 
six.  Alfred  B.  Faulkmbr.     [l.  s.] 

*^  ^  Executed  and  delivered  in  the  presence  of 

"James  D.  Carter." 

'*The  'Mutual  Reserve  Fund  Life  Association  '  hereby  con- 
sent to  the  above  assignment,  subject  to  the  conditions  of  the 
Certificate.  J.  M.  Stevenson,  Asst.  Secretary. 

*•  New  York,  May  5th,  1886." 

Our  attention  has  been  called  to  the  latter  part  of  the  sev- 
enth condition  of  the  certificate,  which  is  in  the  following 
words:  *'An  insurable  interest  must  be  shown  by  all  claim- 
ants, at  time  of  claim  hereunder,  and  claims  by  any  creditor 
as  beneficiary  or  assignee  shall  not  exceed  the  amount  of  the 
actual  bona  fide  indebtedness  of  the  member  to  him,  together 
with  any  payment  made  to  the  association  under  this  certifi- 
cate by  such  creditor,  with  interest  at  six  per  cent,  and  this 
certificate  as  to  all  amounts  in  excess  thereof  shall  be  void." 
It  is  claimed  by  the  appellants,  but  we  think  erroneously, 
that  the  appellee  is  by  this  condition  required  to  show  that 
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be  is  a  bona  fide  creditor  of  the  assured.  If  the  controversy 
here  was  between  the  appellee  and  the  association,  then  there 
might  be  some  force  in  the  argument,  as  the  condition  is  in* 
tended  for  its  own  protection,  but,  in  this  case,  the  company 
is  no  longer  a  substantial  party,  having  filed  its  bill  of  inter* 
pleader,  and  disclaimed  having  any  interest  whatever  in  the 
controversy,  and  declared  its  willingness  to  pay  the  avails  of 
the  policy  to  any  person  entitled  to  the  same,  and  having,  by 
order  of  the  court,  paid  the  same  into  the  registry  of  the  court, 
to  abide  the  determination  of  the  suit,  it  is  no  longer  inter- 
ested in  its  determination.  The  parties  controverting  on  this 
appeal  are  the  two  children  of  Mr.  Faulkner,  who  died  in 
June,  1891,  and  his  personal  representative,  George  W.  Rob- 
inson, *^  and  they  seek  the  avails  of  said  policy,  on  the 
ground  already  stated,  and  they  also  plead  the  statute  of  lim* 
itations  to  bar  any  right  of  action  which  the  appellee  has  set 
up.  Without  discussion  we  say  that  the  plea  of  limitations 
is  clearly  not  applicable  here,  as  Faulkner  has  repeatedly 
admitted  the  claim  and  regretted  the  manner  in  which  it  had 
oeen  contracted,  and  declared  his  intention  to  do  all  in  his 
power  to  liquidate  the  same,  and  for  the  purpose  of  extin- 
guishing it  made  the  assignment  of  said  policy  to  the  appel- 
lee. It  is  also  contended  by  the  appellants  that  the  policy 
issued  to  Faulkner  is  expressly  made  a  New  York  contract  by 
the  tenth  condition  therein,  and  we  must  therefore  look  to  the 
courts  of  that  state  for  an  authoritative  construction  of  its 
provisions,  and  we  are  referred  to  Supreme  Council  etc.  v. 
Qreen,  71  Md.  266;  17  Am.  St.  Rep.  627,  as  sustaining  this 
view.  That  case  does  not  affect  the  question  sought  to  be 
raised  here,  and  only  declares  the  rule  of  construction  long 
since  accepted,  that  where  a  statute  of  another  state  has  re- 
ceived judicial  interpretation  by  the  courts  of  such  state, 
declaring  its  meaning  and  effect,  the  construction  will  be 
adopted,  although  not  in  accordance  with  the  decisions  of 
other  states  upon  somewhat  similar  statutes.  This,  however* 
is  not  ttie  question  now  under  consideration  here.  The  ap- 
plication for  the  policy  was  made  through  the  agent  of  said 
association  resident  at  Baltimore  city,  and  whilst  Faulkner 
was  a  resident  of  this  state,  and  at  the  time  of  the  assign- 
ment of  the  policy  both  the  assignor  and  assignee  thereof 
were  residents  of  the  state  of  Maryland,  where  this  controversy 
is  now  depending,  by  the  voluntary  application  of  the  associ* 
ation  to  a  court  of  this  state,  for  the  exercise  of  its  powers. 
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We  are  called  upon  to  determine,  not  the  meaning  and  effect 
of  a  statute,  but  to  declare  the  legal  rights  of  the  respective 
parties  to  this  controverBj,  which  in  no  way  inTolves  the  con* 
structioii  of  any  statute  **  of  the  state  of  New  York.  It  is 
not  reasonable  to  suppose  that  the  courts  of  this  state  will  in 
such  a  case  as  this  record  here  presents  seek  to  extend  the 
application  of  the  rule  just  referred  to,  and  adopt  as  con- 
trolling authority  the  decisions  of  the  courts  of  other  states 
when  at  variance  with  the  declared  law  of  this  state.  We 
are,  therefore,  to  ascertain  and  declare  the  legal  rights  of  the 
parties  to  this  action  arising  out  of  the  contract  of  insurance 
of  said  association,  and  in  so  doing  we  shall  be  controlled  by 
the  law  as  settled  by  the  decisions  of  this  court,  giving  at  the 
same  time  due  consideration  to  the  decisions  outside  of  the 
state.  It  is  claimed  that  the  avails  of  this  policy  cannot 
inure  to  the  appellee:  1.  Because  he  was  not  a  creditor  of 
said  Faulkner,  nor  of  his  firm;  2.  Because  the  policy  was 
payable  to  *^  the  legal  representatives  of  Alfred  B.  Faulkner 
(self) '';  8.  Because  he  took  no  interest  in  said  policy  in 
virtue  of  the  assignment  thereof. 

Some  consideration  has  already  been  given  to  the  first 
proposition,  but  we  may  add  that  this  court  has  never,  when 
called  upon,  hesitated  to  say  that  a  moral  obligation  is  a 
suflScient  consideration  to  support  a  promise  to  pay:  State  ▼• 
SeigaH,  1  Gill,  26;  89  Am.  Dec.  628;  EUieoU  v.  Peterson,  4 
Md.  492;  IngersoU  v.  Martin,  68  Md.  76;  42  Am.  Rep.  822; 
Drury  v.  Briscoe,  42  Md.  164. 

In  Hawhes  ▼.  Saunders,  Cowp.  290,  Lord  Mansfield  says: 
**  When  a  man  is  under  a  moral  obligation,  which  no  court 
of  equity  can  enforce,  and  promises,  the  honesty  and  recti- 
tude  of  the  thing  is  a  consideration.''  Faulkner  obtained 
from  the  appellee  the  loan  of  two  thousand  dollars  by  false 
representations;  he  thereby  placed  himself  under  a  moral 
obligation  which  did  not  rest  upon  his  firm,  for  he  alone,  and 
not  his  copartners,  made  the  false  statements,  and  he  has  re- 
peatedly recognized  the  fact,  and  promised  to  make  good  his 
dereliction,  ^^  which  he  did  as  far  as  he  reasonably  could, 
by  assigning  said  policy  to  the  appellee. 

The  second  and  third  propositions  necessarily  involve 
much  the  sanne  consideration,  and  may  properly  be  treated 
U^ether. 

The  policy  declares  that  upon  the  death  of  the  insured 
there  shall  be  payable^* to  his  legal  representatives"  the  sum 
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of  fifteen  hundred  dollars,  and  the  appellant's  contention  is 
that  the  precise  form  of  policy  as  the  one  in  the  record  was 
passed  upon  by  the  court  of  appeals  of  New  York,  Oiswold  ▼• 
Sawyer,  125  N.  Y.  411,  when  the  court  held  that  such  a  policy 
can  only  be  assigned  by  the  consent  of  the  beneficiaries 
named  therein,  and  that  the  term  **  legal  representatives,"  as 
employed  in  the  policy,  means  the  children  or  heirs  at  law 
of  the  deceased.  The  decision  in  this  case  reverses  8  N.  Y. 
Supp.  517,  and  Andrews  and  Gray,  JJ.,  dissent,  and  is  a 
case  where  the  aged  and  heavily  indebted  father  of  a  family, 
dependent  on  him  for  support,  takes  a  policy  of  insurance 
upon  his  life,  payable  to  his  *'  legal  representatives."  The 
court  held  that  it  was  payable  to  his  wife  and  children,  as 
it  would  be  presumed  that  under  the  circumstances  the  in- 
sured intended  to  describe  them  by  that  term,  rather  than 
his  **  executors  or  administrators."  Now,  in  this  case,  if  we 
are  to  resort  to  inference  or  presumption  to  ascertain  what 
Faulkner's  intentions  were  in  taking  out  this  insurance  upon 
his  life,  and  to  what  uses  he  intended  to  apply  the  same,  it 
is  only  necessary  to  examine  the  testimony  in  the  record  to 
ascertain  that  his  sole  object  was  to  reimburse  the  appellee 
the  amoutit  which  he  had  paid.  But  this  policy  must  be 
considered  not  in  segregated  parts,  but  as  a  whole,  in  order 
frhat  a  proper  understanding  of  its  meaning  may  be  arrived  aU 
Whilst  the  words  '*  legal  representatives"  have  a  well-recog- 
nized  meaning  in  the  law,  and  ordinarily  signify  ^^  execu- 
tors or  administrators,  and  they  will  always  be  given  this 
meaning,  unless  it  can  be  seen  that  they  were  used  in  a  dif- 
ferent sense.  If  the  holder  of  this  policy  was  intended  to  be 
an  exclusive  holder,  without  power  ef  assignment,  then  the 
proviBions  contained  in  the  seventh  condition  of  its  policy, 
already  quoted,  should  have  been  omitted,  as  in  its  present 
terms  it  is  grossly  misleading.  Both  the  insured  and  the 
insurer  have  construed  this  contract  of  insurance  to  be 
assignable,  as  Faulkner  actually  assigned  all  his  interest 
therein  to  the  appellee,  and  the  insured  has  indorsed  thereon 
its  assent  to  the  same. 

Tl)is  court  in  New  York  TAfe  Ins.  Co.  v.  Flack,  8  Md.  341, 66 
Am.  Dec.  742,  has  passed  upon  this  question,  and  the  supreme 
oourt  of  the  United  States,  in  New  York  Mut.*Life  Ins.  Co. 
y.  Armstrong,  117  U.  S.  591,  afhrming  the  doctrine  of  the 
above  Maryland  case,  which  it  in  terms  approves,  says:  "  The 
term  *  legal  representative'  is  not  necessarily  restricted  to 
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the  personal  representatives  of  one  deceased,  bat  is  sofficiently 
broad  to  cover  all  persons  who,  with  respect  to  his  propertyi 
itand  in  bis  place,  and  represent  his  interests,  whether  trans- 
ferred to  them  by  his  act  or  by  operation  of  law.  It  may 
in  this  case  include  assigns,  as  well  as  executors  and  adiuin* 
istrators":  Lodge  v.  Weld,  139  Mass.  504;  Price  v.  Strange^  6 
Madd.  159. 

Other  questions  of  minor  importance,  but  in  no  sense  con- 
trolling the  determination  which  we  think  should  be  made  in 
this  case,  have  been  brought  to  our  attention,  but  we  forbear 
farther  discussion,  as  we  entertain  no  doubt  as  to  the  correct- 
ness of  the  decree  passed  by  the  court  below,  which  must  be 
affirmed. 

Decree  affirmed. 

CoNTRAOis — OoNsiDBBATiOK — ^MoBAL  Oblioation. — A  morftl  obligatioa 
to  pay  money  or  perform  a  doty  is  a  good  oousideratioa  for  a  saliteqneut  ex* 
press  promise  to  do  so^  even  if  there  was  originally  no  legal  obligation  to 
perform:  Ferguson  t.  Harrig,  39  S.  0.  823;  39  Am.  St.  Rep.  731,  and  ex- 
tended note. 

IksDBAMOB— ASSIONMBIIT  OF  LiFB  PoLICT  PaTABLB  TO  KbFBXSBMTATIVBB 

"-NioKaarnr  for  Consbmt. — A  policy  issoed  to  a  person  in  his  own  name^ 
payable  to  his  representatives,  is  assignable  by  him,  with  effeot  to  enable 
the  assignee,  on  the  death  of  the  insuredt  to  recover  the  sum  named  in  the 
policy,  whether  he  paid  a  foil  consideration  therefor  or  not:  8L  John  r. 
Ameriam  etc  Ins.  C<k,  13  N.  Y.  31;  04  Am.  Deo.  029.  See  the  extended 
Botes  to  Currier  y.  Continental  etc  Ins.  Ob.,  62  Am.  Bep.  143^  and  BUhtr  T. 
Charkr  Oak  etc,  Ins.  Co.,  38  Am.  Bep.  292. 


Olmstbad  V.  Baok 

[78  Mabtlahd,  U2.] 

A  GbRTBACT  OF  Emplotmbnt  IS  Indivisiblb  if  it  is  to  employ  a  perm  for 
one  year  and  to  pay  him' weekly  a  sum  named  therein,  and  bat  one 
action  oan  be  snstained  for  its  breach. 

JaDQMBirT,  Mbbobr  bt.— If  a  Psbson  Emflotbd  to  Wobk  fob  ▲  Ybab 
at  a  weekly  salary  is  wroDgfally  discharged,  and  is  paid  all  the  salary 
then  due  him,  and  afterward  saes  for  and  reoovers  an  additional  sum 
equivalent  te  the  amount  of  one  week's  wages,  such  snm  must  be  re- 
garded as  damages  recovered  for  a  breach  of  the  oontraot,  and  no  sab* 
qnent  recovery  oan  be  had  in  his  favor. 

OovnucT  OF  Employmbnt.— Fob  thb  Rbfubal  of  ah  Emplotbb  to  Pbb- 

MiT  His  Emplotbb  to  Contihvb  in  the  pei-formanoe  of  the  oontraot  of 

employment  the  latter  cannot  reoover  damages^  though  he  remaina 

able  and  willing  to  render  his  services.    His  only  remedy  is  by  a  single 

Am.  8r.  IUr«  Vou  XLiV.— 13 
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•elioii  to  veeovM*  tiie  damagM  •iulai«i«d  by  tlifl  breaeb  cm  the  pari  of 
the  employer  of  ike  oentnet  of  employmenk 
Ebb  IdsAsuRB  of  Damaobs  vor  thb  Refusal  of  ah  Emplotxr  to  Fbrmit 
Hi8  Emplotbb  to  Pbbfork  a  coatraot  of  employmeat  is  tbe  stipulated 
fealary,  less  the  ambnnt  the  plaintiff  actually  earned,  or  might  by  dam 
and  reasonable  diligenoe  have  earned  after  his  wrongf al  dismissaL 

WUliam  L.  Hodge  and  Charles  Marshall^  for  the  appellant 
Frank  Ooeneli  and  Thomas  Af»  Lanahan^  for  tbe  appelleea. 

^^  McSherkt,  J.  The  declaration  in  this  case  alleges 
that  the  plaintiff  and  defendants  entered  into  a  written  con- 
tract, under  seal,  whereby  the  latter  agreed  to  pay  to  tbe 
former  a  salary  of  fifty  dollars  per  week,  payable  weekly,  as 
compensation  for  the  services  of  the  plaintiff  as  cutter  in  the 
business  of  the  defendants,  and  that  the  plaintiff  agreed,  in 
consideration  of  said  salary,  to  devote  his  time  and  attention 
to  the  business  of  the  defendants,  as  is  usual  in  conducting  a 
merchant  tailoring  business.  The  agreement  further  pro* 
Tided  that  the  contract  should  continue  in  full  force  for  one 
year  from  February  1,  1892,  to  February  1,  1893.  The  dec- 
laration also  avers  that  the  plaintiff  entered  into  the  service 
of  the  defendants  under  the  above  contract,  and  performed 
his  duty  thereunder  until  April  6, 1892,  when  the  defendants 
refused  to  permit  him  to  perform  his  part  of  said  contract^ 
or  to  pay  him  the  salary  to  which  he  was  entitled  thereunder 
after  April  9,  1892.  It  further  alleges  that  the  plaintiff  has 
always  been  ready  and  willing  to  perform  his  part  of  the  con- 
tract, and  to  render  the  services  which  he  agreed  thereby  to 
perform,  and  has  always  held  himself  in  readiness,  and 
offered  to  perform  said  services  according  to  said  contract, 
but  that  the  defendants  have  refused  to  permit  him  to  per- 
form ^^'  the  contract  on  his  part,  and  have  refused,  and  still 
do  refuse,  to  pay  him  the  salary  of  fifty  dollars  a  week,  as 
therein  provided,  since  April  9,  1892.  It  concludes  with  a 
claim  by  the  plaintiff  'Hhat  there  is  due  and  unpaid  to  him 
of  the  amount  payable  to  him  under  said  contract  the  sum 
of  two  hundred  and  fifty  dollars,  being  the  amount  of  said 
weekly  salary  stipulated  to  be  paid  by  said  contract  to  the 
26th  of  May,  1892." 

Among  the  defenses  relied  on  the  defendants  pleaded  that 
on  April  5,  1892,  they  dismissed  the  plaintiff  from  their  ser* 
vice,  and  at  the  same  time  paid  him  all  wages  or  salary  due 
to  him  under  the  contract  down  to  April  9th,  the  end  of  the 
week  terminating  four  days  after  his  dismissal;  that  nine 
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days  after  said  dismissal  the  plaintiff  brought  soft  against 
the  defendants  before  a  justice  of  the  peace  upon  the  iden* 
tical  contract  and  cause  of  action  sued  on  in  the  case  at  bar, 
and  that  thereafter  the  plaintiff  recovered  judgment  in  that 
Buit  for  the  sum  of  fifty  dollars  and  costs,  which  judgment 
was  fully  paid  and  satisfied  by  the  defendants  before  the 
pending  action  was  brought  To  this  plea  the  plaintiff  re- 
plied that  after  the  pretended  dismissal  of  him  by  the  de* 
fondants  he,  notwithstanding  the  dismissal,  presented  and 
offered  himself  to  the  defendants  as  ready  and  willing  to 
perform  his  part  of  the  contract  set  forth  in  the  declaration, 
and  did  in  fact  continuously  so  offer  to  perform  the  same, 
and  that  the  suit  mentioned  in  said  plea  was  a  suit  for  his 
salary  for  one  week  under  said  contract.  This  replication 
was  demurred  to.  The  Baltimore  city  court  sustained  the 
demurrer,  and  entered  judgment  thereon  for  the  defendants. 
The  plaintiff  thereupon  took  this  appeal  from  that  judgment. 

It  is  apparent  from  this  outline  of  the  pleadings  that  the 
wages  or  salary  now  sought  to  be  recoveredy  as  well  as  those 
sued  for  before  the  magistrate,  were  not  wages  ^^  or  salary 
which  had  been  actually  earned,  but  were  wages  or  salary 
for  work  and  labor  that  the  plaintiff  was  ready  and  willing, 
but  had  not  been  allowed,  to  perform.  That  the  contract 
declared  on  was  broken  by  the  defendants  when  they  dis- 
missed the  plaintiff  is  concededi  or  at  least  is  not  denied,  by 
the  pleadings.  For  that  breach  the  plaintiff  was  clearly  en- 
titled to  recover.  But  to  what  extent  and  how  often?  The 
answer  to  these  inquiries  involves  at  the  very  outset  an  ex- 
amination of  the  scope  of  the  agreement  set  forth  in  the  dec- 
laration, as  to  whether  it  is  an  entire  or  divisible  one;  because 
if  it  be  entire  and  indivisible,  and  there  has  been  but  a  single 
breach,  but  one  action  can  be  brought  therefor. 

The  contract  is  one  of  hiring.  Under  it  the  plaintiff 
was  employed  as  a  cutter  at  fifty  dollars  per  week,  payable 
weekly,  and  it  was  expressly  provided  that  this  employment 
and  this  weekly  pay  men  t  of  wages  should  continue  for  one  year. 
The  duration  of  the  employment  was  as  much  an  integral 
part  of  the  agreement  as  the  stipulation  relating  to  the  amount 
of  the  compensation,  and  the  stated  periods  for  its  payment. 
It  was  not  a  hiring  by  the  week,  payable  weekly,  because  it 
was  explicitly  declared  that  it  should  continue  for  a  year. 
It  was  not  fifty-two  separate  independent  contracts,  but  one 
indivisible  agreement,  covering  the  period  of  a  year,  and 
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making  proTision  for  the  weekly  payment  of  wages.  The 
consideration  for  the  plaintifiTs  undertaking  was  the  defend* 
ant's  agreement  to  pay  him  fifty  dollars  a  week,  and  to  employ 
him  as  a  cutter  for  one  year.  The  latter  was  as  much  a  part 
of  the  consideration  promised  him  for  entering  the  service  of 
the  defendants  as  the  former;  for  it  would  be  wholly  unreason- 
able to  assume,  as  any  other  construction  must,  that  it  was 
the  intention  of  the  parties  that  the  hiring  should  be  for  a 
week,  determinable  by  notice,  or  else  merely  a  hiring  at  will, 
as  it  undoubtedly  would  have  been  had  there  *^^  been  no 
stipulation  as  to  its  duration:  McCvUough  Iran  Co,  v.  Car^ 
penter^  67  Md.  654.  The  good  sense  and  reasonableness  of 
the  particular  case  must  always  guide  and  govern  courts  in 
determining  whether  a  contract  is  divisible  or  entire:  Dugan 
y.  Andernon^  36  Md.  585;  11  Am.  Bep.  509;  Jonei  v.  Dunn^  3 
Watts  &  S.  109;  Robinson  v.  Qreen,  3  Met.  169.  Whether  a 
contract  must  be  sued  on  as  an  entirety  or  is  divisible  and 
can  become  the  foundation  of  separate  suits  for  the  infraction 
of  independent  stipulations  depends  on  its  terms;  and  in  or« 
der  to  arrive  at  a  correct  construction  due  regard  must  be 
had  to  the  intention  of  the  contracting  parties  as  revealed  by 
tiie  language  which  they  have  employed,  and  the  subject 
matter  to  which  it  has  reference:  Broumd  v.  Rayner^  68  Md. 
47;  Brewster  v.  Frazier,  32  Md.  308;  Brantly's  Law  of  Con- 
tract,  216. 

Obviously  the  appellant  expected  and  contracted  for  con- 
tinuous employment  for  a  year,  and  not  for  a  weekly  or  still 
more  precarious  hiring  at  will;  and  the  appellees  contem* 
plated  securing  a  permanent  cutter  in  their  tailoring  business. 

Certainty  in  the  duration  of  the  employment,  as  well  as 
exen)ption  from  the  annoyance  incident  to  frequent  changes 
in  such  an  employee,  were  manifestly  within  the  contempla- 
tion of  both  of  the  parties  to  the  contract  when  it  was  entered 
into,  and  with  these  considerations  before  them  it  seems  to  us 
clear  that  the  appellant  never  supposed  himself  only  hired  by 
the  week  or  at  will,  and  equally  clear  that  the  appellees  never 
utiderstood  that  their  employee  was  at  liberty  to  terminate 
the  engagement  upon  a  week's  notice.  The  hiring  was  for  a 
year,  and  the  wages  were  payable  in  weekly  installments  of 
fifty  dollars  each.  The  subsidiary  provision  as  to  the  pay- 
ment of  the  wages  each  week  does  not  split  up  the  contract 
into  as  many  agreements  as  there  were  payments  or  periods 
named  for  payments  to  be  made:  Noningion  y.  Wright^  115 
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U.  8.  188.    Nor  is  it  inconsistent  **•  with  a  yearly  hiring: 
Norton  t.  CoweU,  65  Md.  862;  57  Am.  Rep.  831;  Fawcett  t. 
Coih^  5  Bam.  A  Adol.  908;  for,  as  said  by  Lord  Eenyon  in 
King   t.    InhaHtanU    of  Birdbrooke^    4    Term    Rep.    245: 
**  Whether  the  wages  are  to  be  paid  by  the  week  or  the  year 
can  make  no  alteration  in  the  duration  of  the  service  if  the 
contract  were  for  a  year.''    The  contract  is,  then,  an  entire, 
and  not  a  divisible,  one.     In  does  not  consist  of  distinct  and 
independent  subjects  which  admit  of  being  separately  exe- 
cuted and  closed.    A  dismissal  during  the  year  was  conse- 
quently a  breach  of  the  contract  as  an  entirety,  and  furnished 
the  party  not  in  default  with  a  good  cause  of  action.    The 
contract  being  entire,  and  having  created  the  relation  of 
master  and  servant,  and  the  latter  having  been,  as  averred 
in  the  pleadings,  dismissed  before  the  expiration  of  the  term 
for  which  he  had  been  engaged,  what  redress  was  open  to 
bim?    Obviously  but  one  remedy  for  the  recovery  of  the 
whole  damage  sustained  by  him.   In  Keedy  v.  Long^  71  Md. 
389,  this  court  said:  '*A  servant  wrongfully  discharged  has 
only  two  remedies  open  to  him  at  law,  either  of  which  he  may 
pursue  immediately  on  his  discharge:   1.  He  may  treat  the 
contract  as  continuing,  and  bring  a  special  action  against  the 
master  for  breaking  it  by  discharging  him;  and  this  remedy 
he  may  pursue  whether  his  wages  are  paid  up  to  the  time  of 
his  discharge  or  not;  or  2.  If  his  wages  are  not  paid  up 
to  the  time  of  his  discharge  he  may  treat  the  contract  of 
hiring  as  rescinded,  and  sue  his  master  on  a  quantum  meruit 
for  the  services  he  has  actually  rendered.    These  two  alter- 
native remedies  are  the  only  ones  open  to  him:   Mayne  on 
Damages,  159.     Upon  a  quantum  meruit  he  can  only  recover 
for  the  services  actually  rendered:  Arehard  v.  Hornor^  3  Car. 
ft  P.  349;  Smith  v.  Hayward^  7  Ad.  &  El.  644.     In  an  action 
for  damages  for  a  breach  of  the  contract  he  will  be  entitled 
to  recover  the  actual  damages  he  has  sustained,  in  addition 
to  the  wages  earned;  and  in  case  he  has  *^*  by  diligence 
been  nnable  to  secure  other  employment  during  the  entire 
term,  he  can  recover  the  entire  wages,  less  the  amount  he  has 
actually  earned  during  the  interim^  or  the  amount  he  might 
have  earned  by  the  exercise  of  proper  diligence  in  seeking  for 
employment  in  the  same  or  similar  business:  Wood's  Master 
and  Servant,  249;  Mayne  on  Damages,  158;  Elderton  v.  Em- 
mens,  6  Com.  B.  160;  Goodman  v.  Pocock,  15  Q.  B.  576";  Jaffray 
V.  King,  84  Md.  217. 
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In  the  case  at  bar  the  pleadings  show  that  all  wages 
earned  by  the  appellant  had  been  paid  to  him  in  full  up  to 
the  end  of  the  week  during  which  be  was  dismissed.  When 
be  brought  suit  before  the  justice  of  the  peace  he  had  earned 
no  wages  which  had  not  been  paid  him,  for  he  had  rendered 
no  services  after  his  dismissal.  He  was  therefore  at  that 
time  in  no  position  to  sue  upon  a  quantum  meruit  for  the 
value  of  services  actually  performed;  and  he  could  only  re- 
cover in  that  suit  damages  for  a  breach  of  the  entire  contract, 
unless  the  contract  was  divisible  into  fifty-two  independent 
agreements,  each  capable  of  being  separately  executed  and 
closed.  His  wages  having  been  paid  in  full  up  to  the  time 
of  his  dismissal,  he  bad  no  option  as  to  the  remedies  which 
he  might  pursue.  He  was  confined  to  an  action  for  the  re- 
covery of  damages  which  he  had  sustained  by  a  breach  of  the 
contract,  because  successive  actions  instituted  for  the  recovery 
of  fractions  of  the  same  aggregate  damages  cannot  be  sup- 
ported. His  suit  before  the  magistrate  was,  whatever  it  pur- 
ported to  be,  a  suit  for  the  breach  of  the  contract  of  hiring. 
It  could  have  been  for  nothing  else,  except  for  services  never 
rendered,  the  value  of  which  was  measured  by  the  price 
agreed  to  be  paid  for  them  when  actually  performed.  There 
was  but  one  dismissal  and  but  one  breach,  and  the  plaintiff 
could  not  split  up  his  cause  of  action,  recovering  a  part  of  his 
damages  in  one  suit  and  the  remainder  ^^^  afterward  in 
other  suits  for  that  single  breach.  '*It  is  an  ancient  and 
familiar  rule  of  law  that  only  one  action  can  be  main* 
tained  for  the  breach  of  an  entire  contract,  and  the  judgment 
obtained  by  the  plaintifi"  in  one  suit  may  be  pleaded  in  bar 
of  any  second  proceeding:  Sedgwick  on  Damages,  224"; 
Dugan  v.  Anderson^  36  Md.  584;  11  Am.  Rep.  609.  It  was 
the  appellant's  plain  duty  to  include  all  that  belonged  to  that 
cause  of  action — that  one  breach — in  the  first  suit,  so  that 
one  proceeding  and  one  recovery  should  settle  the  rights  of 
the  parties.  It  would  be  at  his  own  risk  and  peril  if  he  neg- 
ligently or  ignorantly  omitted  a  part  of  what  might  properly 
have  been  embraced  in  the  cause  of  action  in  the  first  suit. 
Or,  as  expressed  by  Lord  Campbell  in  Closaman  v.  LacosUy  28 
Eng.  L.  &  Eq.  140,  '*  if  the  contract  is  entirely  broken,  and 
the  relation  of  employer  and  employed  put  an  end  to,  I  agree 
that  the  party  suing  ought  to  allege  in  his  declaration  the 
whole  gravamen  that  he  suffers  by  such  breach  of  contraot| 
and  that  he  may  recover  therein  all  the  damages  that  may 
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ensue  to  him  in  consequence.  Again,  as  clearly  pot  by  the 
Bupreme  court  of  Ohio  in  JameB  ▼.  AUen  County,  44  Ohio  St. 
226, 58  Am.  Bep.  821:  ''As  a  result  of  the  authorities,  as  well 
as  upon  principle,  we  are  satisfied  that  in  such  a  contract  as 
the  one  in  the  case  at  bar,  where  the  employee  is  wrongfully 
dismissed,  but  all  wages  actually  earned  up  to  that  time  are 
paid,  the  only  action  the  employee  has,  whether  he  brings  ii 
at  once  or  waits  until  the  entire  period  of  time  has  expired, 
is  an  action  for  damages  for  the  breach  of  the  contract;  and 
the  measure  of  damages  will  be  the  loss  or  injury  occa* 
sioned  by  that  breach^  and  one  recovery  upon  such  claim, 
whether  the  damages  be  denominated  loss  of  wages  or  dam- 
ages for  breach,  is  a  bar  to  a  future  recovery":  Wood's  Mas- 
ter and  Servant.  246. 

It  is  to  be  observed  that  the  case  at  bar  is  distinguishable 
from  a  class  of  cases  alluded  to  in  Clossman  v*  ^^  Lacoste^ 
28  Eng.  L.  &  Eq.  140,  where,  there  having  been  no  dismissal 
of  the  servant,  the  only  breach  of  the  contract  consisted  in 
the  failure  of  the  master  to  pay  when  due  the  wages  or 
installments  of  wages  actually  earned.  In  those  instances 
the  contract  not  having  been  broken  by  the  dismissal  of  the 
servant,  and  he  not  having  been  prevented  from  performing 
his  work,  and  the  relation  of  master  and  servant  still  con- 
tinuing, an  action  on  the  contract  could  be  maintained  to 
recover  the  salary  or  wages  due  for  a  past  stated  period: 
Keedy  v.  Long^  71  Md.  392.  But  a  dismissal  of  the  servant, 
or  differently  stating  the  same  thing,  a  refusal  to  allow  him 
to  continue  to  work,  whilst  not  a  rescission  of  the  contract,  is 
a  breach  of  it  that  will  authorize  a  recovery  of  damages  for 
the  whole  injury  which  the  servant  may  have  sustained. 
And  such  a  suit  may  be  instituted  though  the  time  for  the 
completion  of  the  service  has  not  elapsed:  Keedy  v.  Long^  71 
Md.  389.  This  conclusion  does  not  involve  an  application  or 
adoption  of  the  principles  laid  down  in  Hochster  v.  De  Latour^ 
20  Eng.  L.  &  Eq.  157.  The  law  of  the  case  just  cited  relates 
to  cases  where  there  is  a  precontract  for  future  services,  or 
the  performance  of  some  act  or  duty  at  a  future  period,  and 
where  performance  cannot  be  commenced,  and  was  not  by 
the  contract  contemplated,  until  that  period  arrives,  and 
where  the  promisor  prior  to  that  time  announces  his  inten- 
tion not  to  abide  by  the  contract  But  that  is  not  this  case, 
where  performance  had  been  commenced,  and  the  plaintiflf 
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was  prevented  by  the  defendants  from  further  executing  the 
contract. 

But  it  is  insisted  the  pending  suit  is  not  for  damages  for  dis- 
missing the  plaintiff,  but  that  it  is  an  action  on  the  contract  to 
recover  the  plaintiff's  salary  for  the  five  weeks  following  the 
one  for  which  a  recovery  had  been  had  before  the- justice  of 
the  peace.    And  the  right  to  recover  this  salary  as  salary,  and 
not  as  damages  for  a  breach  of  the  contract,  is  based  upon  the 
plaintiff's  readiness  ^^*  and  willingness  to  perform  his  work, 
and  not  upon  his  actual  performance  of  it.  .  In  other  words,  he 
seeks  to  recover  installments  of  salary  for  work  which  he  never 
performed,  and  to  recover  them  merely  because  he  was  willing 
to  perform  it  but  was  prevented  from  doing  so.    As  thus  pre- 
sented,  under  a  contract  that  is  indivisible,  and  which  covers 
a  hiring  for  a  whole  year  at  a  salary  payable  in  weekly  in- 
stallments,  it  is  a  claim  to  recover  for  constructive  services. 
Had  the  action  been  indebitatus  CLSsumpHt  it  is  conceded  the 
doctrine  of  constructive  service  would  be  involved,  but  as  the 
suit  is  on  an  express  contract  prescribing  the  amount  of  each 
installment  of  the  compensation,  it  is  urged  that  the  defend* 
ants  are  liable  for  the  stipulated  price  of  the  services  the 
plaintiff  agreed  to  perform,  but  never  did  perform,  and  that 
they  are  liable  because  the  plaintiff  was  not  permitted  to 
perform  them,  though  ready  and  willing  to  do  so.     In  both 
indebitatus  assumpsit  and  in  an  action  on  an  express  contract 
to  recover  wages  for  services  which  have  not  been  performed, 
a  recovery  is  sought  for  the  amount  that  the  plaintiff  would 
have  been  entitled  to  recover  had  the  services  in  fact  been 
rendered;  and  such  recovery  is  sought,  not  because  the  ser- 
vices have  been  rendered,  but  because  the  plaintiff  was  ready 
and  willing  to  render  them  and  the  defendant  prevented  him. 
In  both  instances,  therefore,  the  readiness  of  the  plaintiff  to 
perform,  and  the  refusal  of  the  defendant  to  allow  a  perform- 
ance, constitute,  when   unearned   wages  are  sued   for,   the 
ground  of  the  actions,  though  the  forms  and  the  allegations 
of  the  pleadings  are  widely  different.    That  which  is  sought 
to  be  recovered  ki  both  cases  is  the  same  thing,  viz.,  wages 
as  wages,  though  in  the  one  case  it  is  under  the  allegation 
of  work  and  labor  done,  which  allegation  is  attempted  to  be 
supported  by  the  proof  of  a  readiness  and  willingness  to  per* 
form;  and  in  the  other  it  is  under  an  allegation  of  a  refusal 
to  allow  that  work  ^^^  to  be  done  which  the  plaintiff  had 
agreed  to  do,  and  continues  ready  and  willing  to  do»    Salary 
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as  salary,  definitively  fixed  and  agreed  to,  and  not  a  sum  of 
money  as  unliquidated  damages  for  a  broken  contract  of 
biringy  is  wbat  is  sued  for  under  the  declaration  in  the  case 
at  bar.  It  is  a  suit  to  recoTer  wages  though  no  services  have 
been  rendered  at  all,  and,  if  maintainable  in  that  form, 
would  preclude  the  defendants  from  showing  by  evidence 
that  the  plaintiff  could  have  secured  other  similar  employ- 
ment during  the  time  covered  by  the  contract;  because  if 
wages,  distinctively  as  wages,  can  be  recovered  under  such 
conditions  instead  of  damages  for  a  wrongful  discharge  or 
dismissal,  they  must  be  recovered  as  specific,  ascertained 
debts,  the  amount  of  which  is  fixed  by  the  contract,  and  is 
in  no  way  subject  to  abatement  by  circumstances  which 
would  reduce  the  damages  in  a  suit  founded  on  a  refusal  by 
the  defendant  to  allow  the  plaintiff  to  perform  his  part  of  an 
indivisible  contract  of  hiring.  In  other  words,  if  under  such 
a  contract  the  plaintiff  is  entitled  to  recover  wages  as  wages 
upon  a  mere  offer  to  perform,  he  must  be  entitled  to  recover 
just  precisely  the  wages  named  in  the  contract,  even  though 
he  might  have  obtained  other  work  of  the  same  kind  at  the 
same  price  during  the  period  for  which  he  claims  his  wages 
under  the  contract.  This  would  be  recovering  for  construct- 
ive services.  That  doctrine  has  been  altogether  repudiated 
both  in  England  and  in  this  country:  Keedy  v.  Long,  71  Md. 
389.  **  The  doctrine  of  constructive  service  has  in  England, 
where  it  had  its  origin,  been  repudiated,  and  the  law  there 
established  that  a  servant  wrongfully  discharged  has  not  an 
action  for  wages,  unle^  something  is  due  for  past  services 
actually  rendered;  and  as  to  any  other  claim  on  the  contract 
it  is  for  the  breach  of  it,  and  for  his  damages  resulting  there- 
from, being  the  ordinary  action  for  damages,  and  not  the 
common-law  action  odndebitaUu  (usumpsit'*:  James  v.  Allen 
County,  44  Ohio.  St.  226;  58  Am.  Rep.  821;  »*»  Howard  v. 
Daly,  61  N.  Y.  362;  19  Am.  Rep.  286,  where  Gandell  v.  Port" 
^H^Vi  4  Camp.  375;  Thompson  v.  Woods,  1  Hilt.  96,  and  the 
cases  in  Alabama,  Mississippi,  and  Wisconsin  are  distinctly 
disaffirmed,  and  the  doctrine  of  constructive  service  declared 
to  be  ''so  opposed  to  principle,  so  clearly  hostile  to  the  great 
mass  of  authorities  •  .  •  •  that "  it  could  not  be  accepted. 

We  hold,  then,  that  the  contract  declared  on  is  entire  and 
indivisible.  That  for  the  breach  of  it  by  the  defendants  in 
discharging  the  plaintiff  before  the  expiration  of  the  year,  or 
b  refusing  to  allow  him  to  work,  a  right  of  action  arose,  not 
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for  unearned  wages  or  salary  as  snch,  but  for  damages  for  a 
breach  of  the  contract,  the  measure  of  which  damages  would 
be  the  stipulated  salary  for  the  stipulated  period  of  one  year, 
less  the  amount  the  plaintiff  actually  earned  or  might  by 
due  and  reasonable  diligence  have  earned  after  his  dismissal: 
Jaffray  y.  King^  34  Md.  223.  That  as  there  was  but  one 
breach,  but  one  action  could  be  maintained  therefor.  That 
having  recovered  before  the  magistrate  in  a  suit  founded  on 
that  breach — for  he  could  have  lawfully  recovered  upon  no 
other  theory — he  is  barred ,  upon  the  satisfaction  of  that 
judgment,  from  again  suing  on  the  same  contract,  because  he 
could  have  recovered  in  one  action  all  the  damages  be  sus- 
tained, including  that  for  which  he  now  sues.  And  that,  il 
the  pending  action  be  treated  as  a  suit  to  recover  for  in- 
stallments of  salary  under  the  contract,  no  services  having 
been  rendered  by  him,  it  must  fail,  because  the  services  were 
never  rendered,  but  were  constructive.  The  plaintiff  elected 
to  sue  before  a  justice  of  the  peace  for  a  portion  of  the  amount 
he  might  have  recovered  had  he  claimed  more  and  sued  in  a 
different  forum,  and  he  must  abide  the  result  of  that  election. 
He  is  not  at  liberty  to  split  up  his  cause  of  action  into  frag- 
ments and  successively  sue  for  each  when  there  has  been  but 
one  breach  of  an  entire  and  indivisible  contract. 

''*  As  we  agree  with  the  court  below,  its  judgment  wUl 
be  aflSrmed. 

Judgment  affirmed,  with  costs  in  both  oourts. 


Mastib  and  Sebyant. —  MsAsuaa  ov  D^^aoss  vor  Wronovul  I>i8- 
OHARGH  OV  Servants:  See  John  C,  LewU  Co.  ▼.  ScoU^  85  Ey.  484,  ante,  pb 
251,  and  note,  with  the  cases  ooUeoted;  also  note  to  ifoM  ▼.  Decatur  Land 
etc  Co,,  30  Am.  St.  Rep.  67. 

Master  and  Servant— Emtiri  Coktbaot. — A  hiring  for  a  year  with 
monthly  pay  meats  of  wages  is  an  entire  oootraot:  i^eoy  ▼.  Paimer,  51  N.  J.  Li 
133.  If  one  is  employed,  to  be  paid  by  the  month  a  designated  pricey  this 
constitutes  an  entire  contract  by  the  month,  which  the  employer  oannoi 
terminate  at  will:  Moti  ▼•  Decatur  Land  etc  OOk,  03  Ala.  269;  30  Am.  St. 
Rep.  55,  and  note. 
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BaRRIOK   V.    HORNBH. 

p8  Mabtlakd,  258.] 

MonoAGx.— A  PowKR  ov  Salb  in  a  Mobtoaob  Comybbrxd  03r  thi  Most* 
OAOU  n  A  PowBR  GoDPLBD  WITH  AN  Imtxbbst,  AJid  paasM  to  th« 
flzecatorty  ainuniitraton*  and  aaiign^  and  is  not  loat  bj  tiio  daath 
or  insanity  of  tho  mortgagor. 

MOSTOAGB. — A  POWBR  OV  SaLB  IN  A  MOBTQAOB  GONrBRBBD  ON  A  ThIBD 

Fbbson  havixig  no  interest  in  the  estate  is  a  collateral  power,  and  can 
be  executed  only  by  the  person  named.  Upon  his  death,  though  he 
has  in  the  mean  time  become  the  assignee  of  the  mortgage^  the  power 
of  sale  terminates. 

MoKTOAOB. — A  Powbb  ov  Salb  in  a  Mortqaob  Authobibino  a  Pbbson 
Najcbd  Thsrbim,  Othbr  than  thb  Mobtoagbb,  his  heirs,  ezeoutors, 
administrators,  and  assigns,  to  self  the  mortgaged  premises,  does  not 
Test  npou  the  death  of  snch  person  in  his  heirs,  executors,  or  adminis* 
tratcirs  under  a  statute  declaring  that  in  all  mortgages  there  may  be 
introduced  a  clause  anthorisng  the  mortgagee,  or  any  person  named 
therein,  to  sell  the  mortgaged  premises. 

A  Judgmbnt  ov  a  Court  ov  Cohpbtknt  Jubudiotion  is  CoNoumiw  ai 
against  parties  and  privies  on  all  questions  adjudicated  by  it. 

Rn  Judicata. — ^A  Dborxb  Dbtxrmininq  that  the  mortgage  debt  has  not 
been  paid,  and  that  the  executors  of  a  certain  decedent  have  power  to 
make  the  sale  authorized  by  the  mortgage,  is  conclusive  of  the  exist- 
ence of  such  power  in  such  executors. 

Rbb  Judicata. —Whbn  a  Court  has  JuRUDicnoN  It  has  thb  Right 
TO  Sbttix  Evbrt  Qubstion  which  occurs  in  the  oanse,  and,  whether 
its  decision  be  correct  or  not^  its  judgment^  until  reversed^  is  regarded 
as  binding  in  every  conrt. 

Richard  M.  VenabUy  for  the  appellants. 

WUliam  H.  Thomas^  for  the  appellee, 

*•*  Page,  J.  1.  The  questions  involved  in  this  case  arise 
upon  exceptions  filed  by  the  representatives  of  John  W.  Bar- 
rick«  deceased,  to  a  sale  made  by  Albert  N.  Horner,  sole 
executor  of  Alexander  H.  Horner,  under  a  power  contained 
***  in  a  mortgage  from  the  said  Barrick  to  William  Brosius. 
The  mortgage  was  executed  on  the  twenty-eighth  day  of 
March,  1873,  to  secure  an  indebtedness  from  the  former  to 
the  latter.  It  contained  the  following  power:  '*In  titist, 
and  the  said  Alexander  H.  Horner,  his  heirs,  executors,  and 
administrators  and  assigns,  or  Frank  H.  Horner,  their  duly 
constituted  attorney  or  agent,  are  hereby  authorized  and 
empowered  to  sell  all  the  property  hereby  mortgaged,  or  so 
much  thereof  as  maybe  necessary,"  etc.  At  the  time  of  the 
making  of  the  mortgage,  Alexander  H.  Horner  had  no  inter- 
est  in  the  estate  conveyed,  nor  in  the  debt  secured,  but  on  the 
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eighth  day  of  May  following  its  execution  it  was  assigned  to 
him,  for  value  received,  by  the  mortgagee.  In  1888  Alex- 
ander Horner  died,  and  in  1884  Albert  N.  Horner  and  Levi 
Z.  Condon,  his  executorSi  began  proceedings  to  sell  the  mort- 
gaged premises  under  the  power.  These  proceedings  were 
delayed  by  a  suit 'instituted  to  enjoin  the  sale,  and  it  was 
not  until  February,  1892,  the  injunction  proceedings  hav- 
ing been  finally  dismissed,  and  Levi  Z.  Condon  having  been 
discharged  as  one  of  the  executors,  that  Albert  N.  Horner, 
as  sole  executor,  made  the  sale  and  reported  it  to  the  court 
The  objection  to  the  ratification  of  lliis  sale,  now  pressed 
upon  us,  is,  that  the  executor  of  Alexander  H.  Horner  has 
no  right  to  execute  the  pdV'er.  It  has  repeatedly  been  held 
by  this  court  that  a  power  of  sale  in  a  mortgage,  conferred 
on  the  mortgagee,  is  a  power  coupled  with  an  interest,  and 
60  being  is  appurtenant  to  the  estate,  and  passes  to  the  exec- 
utors, administrators,  or  assigns,  and  is  not  lost  by  the  death 
or  insanity  of  the  mortgagor:  Berry  v.  Skinner^  30  Md.  667; 
Dill  V.  Saiierfield,  34  Md.  52;  Hamickell  v.  Omdotff,  86  Md. 
841;  Maekubin  v.  Boarman,  64  Md.  387, 

But  where  the  power  is  conferred  upon  a  third  person,  who 
has  no  interest  in  the  estate,  it  is  a  collateral  power:  Seid  v. 
Gordon,  35  Md.  174. 

**•  The  selection  of  the  donee  presumably  being  made,  in 
that  case,  with  reference  to  the  special  skill  and  ability  of  the 
individual  selected,  or  by  reason  of  the  personal  confidence 
reposed  in  him  by  the  parties,  it  is  not  an  incident  of  the 
estate  conveyed,  does  not  pass  on  the  decease  of  the  donee  to 
his  representatives,  and  can  be  executed  only  by  the  person 
named:  Frostburg  Mut.  Building  Asm.  v.  LowdermUk^  60  Md. 
179.  "  For  a  matter  of  personal  confidence  is  not  to  be  ex- 
tended beyond  the  express  words  and  clear  intention  of  the 
settler":  1  Lewin  on  Trusts,  marg.  p.  604. 

Alexander  H.  Horner,  being  therefore  a  stranger  to  the 
mortgage,  held  merely  a  naked  power,  which  on  his  death 
could  not  pass,  by  operation  of  law,  to  his  legal  representa- 
tives. Nor  can  the  fact  that  he  subsequently  became  the 
assignee  of  the  mortgage  affect  the  question.  The  power  not 
having  been  conferred  upon  the  mortgagee,  no  theory  can  be 
maintained  by  which  Horner,  by  merely  succeeding  to  the 
rights  of  the  mortgagee,  could  obtain  a  power  which  the 
latter  never  had.  Horner,  therefore,  in  his  lifetime  was 
authorized  to  make  the  sale  only  by  reasoa  of  the  fact  that  he 
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waa  speciallj  named  as  the  donee  of  the  power,  and  not  be- 
cao86  he  was  the  assignee  of  the  mortgagee.  It  is  clear, 
therefore,  that  the  right  to  execute  the  power  cannot  vest  in 
his  execntora,  nnlessthey  are  designated  by  the  instrument 
in  such  terms  as  to  bring  them  within  the  provisions  of  the 
statute.  By  section  6  of  article  66  of  the  code  it  is  provided 
that**  in  all  mortgages  there  maybe  inserted  a  clause  au- 
thorising  the  mortgagee,  or  any  person  to  be  named  therein, 
to  sell  the  mortgaged  premises,  etc."  The  designation  in  the 
mortgage  is  by  the  word  ''executors,"  and  the  question  there- 
fore is  narrowed  down  to  the  inquiry  whether  it  is  such  a 
'*  naming"  aa  brings  it  within  this  provision  of  the  code.  In 
Queen  City  Perpetual  BuUding  A$$n.  v.  Price,  53  Md.  *>^  898, 
this  court  has  said  that  *  if  any  other  person  than  the  mort- 
gagee or  his  assigns  be  intended  by  the  parties  to  execute 
the  power,  he  or  they  must  be  specially  named  in  the  power," 
and  in  Chilton  v.  BrookSj  71  Md.  450,  this  ruling  is  cited, 
with  the  additional  statement  that  "  the  assignee  of  a  mort- 
gagee, whoever  he  may  be  (if  not  a  corporation),  may  exe- 
cute  the  power  as  if  designated  by  name,  while  an  attorney 
may  do  it  only  when  specially  named."  An  assignee  of  the 
mortgage  in  a  case  where  the  power  was  effectively  conferred 
upon  the  mortgagee  would  take  the  right  to  execute  the 
power  as  an  incident  of  the  estate,  but,  where  a  stranger  is 
the  donee,  the  power  not  being  appurtenant  to  the  estate, 
can  be  exercised  by  him  only  who  has  had  it  conferred  ac- 
cording to  a  proper  construction  of  the  statute;  that  is,  by 
having  been  specially  named  in  the  mortgage.  We  are  of 
the  opinion,  therefore,  that  in  this  case  the  executors  of 
Alexander  Horner,  not  being  specially  named,  are  without 
authority  to  execute  the  power:  Madigan  v.  Warkingmen^e 
Permanent  etc.  Aesv.j  73  Md.  321. 

2.  But  it  is  contended  by  the  solicitor  for  the  appellee,  that, 
however,  this  may  be,  the  appellants  are  estopped  from  rais* 
ing  the  question  of  the  right  of  the  executors  to  execute  the 
power,  by  reason  of  the  decree  dismissing  the  bill,  filed  by 
John  W.  Barrick  in  1884,  for  the  purpose  of  (fnjoining  the 
Bale,  then  proposed  to  be  made  by  the  executors,  under  the 
power  contained  in  the  mortgage.  During  the  pendency  of 
that  suit  Barrick  died,  and  thereupon  his  widow,  legal  heirs, 
and  administrators  were  made  parties. 

In  the  case  at  bar  the  sale  was  made  by  the  remaining 
executor  of  Horner,  and  the  exceptants  are  the  acting  ad- 
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ministrator  and  heirs  at  law  of  Barriok.  The  parties  to  the 
two  proceedings  being  therefore  either  the  same  or  privies  to 
each  other,  whatever  in  the  former  case  ***  was  within  the 
jurisdiction  of  the  court  and  was  determined  by  its  decree, 
must  be  taken  as  decisive  in  this.  It  is  well  settled  that  the 
judgment  of  a  court  of  competent  jurisdiction  is  conclusive 
as  against  parties  and  privies  on  all  questions  adjudicated  by 
it:  Miller  v.  Johnson^  27  Md«  6. 

Although  the  judgment  may  possibly  be  not  legally  righi| 
yet,  if  in  the  former  case  the  court  has  decided  the  point  in 
issue,  both  plaintiffs  and  defendants  are  estopped  from  rais- 
ing  the  same  question  in  another  case  between  the  same 
parties  or  privies.  And  this  rule  includes  also  whatever, 
under  the  pleadings  in  the  former  proceeding,  might  have 
been  brought  forward  "as  a  part  of  the  subject  in  contest": 
State  Y.  Brown,  64  Md.  204;  WhiUhurH  v.  BogerSy  88  Md. 
615;  McDowell  v.  Goldsmith^  2  Md.  Ch.  870;  Trayhem  r. 
Colbum,  66  Md.  279. 

Here,  however,  the  question  as  to  the  sufficiency  of  the 
power  was  clearly  raised  in  the  former  suit.  It  was  alleged 
in  the  bill,  among  other  things,  that  the  mortgage  debt  had 
been  fully  paid,  and  that  the  executors  of  Horner  possessed 
*'  no  power  or  right  to  sell "  under  the  mortgage.  After  testi« 
mony  was  taken  and  other  proceedings  were  had,  the  court 
dissolved  the  preliminary  injunction,  and  dismissed  the  bill. 
To  enable  it  to  render  such  a  decree  it  must  have  found,  not 
only  that  the  debt  was  unpaid,  but  also  that  the  power  was 
sufficient  for  the  executors  to  make  the  sale.  This  decree 
was  not  appealed  from,  and  is  yet  unreversed  and  in  full 
force,  and  now  remains  the  law  of  this  case.  It  is  contended, 
however,  by  the  appellants  that  the  court  having  decided 
that  the  debt  was  still  unpaid,  had  no  power,  under  the 
statute,  to  decide  upon  the  sufficiency  of  the  power.  By  the 
sixteenth  section  of  article  66  of  the  code  it  is  provided  that 
'^no  injunction  shall  be  granted  to  stay  any  such  sale,  or  any 
proceedings  after  any  sale  of  mortgaged  *^*  premises  under 
this  article,  tinless  the  party  praying  such  injunction  .  .  •  . 
shall  on  oath  allege  that  the  mortgage  debt  and  all  interest 
due  thereon  has  been  fully  paid,  or  that  some  part  of  such 
debt  or  interest,  the  amount  of  which  he  shall  state,  has  been 
paid,  and  that  ilie  mortgagee  or  person  acting  under  him 
refuses  to  give  credit  for  such  amount,  or  that  some  fraud,** 
etc    And  it  is  insisted  that,  until  the  court  luid  determined 
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that  the  mortgage  debt  was  still  unpaid,  it  had  no  power  to 
decide  any  other  question  that  may  have  been  presented  by 
the  pleadings.  But  to  this  we  cannot  assent  Without  inti* 
mating  to  what  extent  this  section  of  the  code  may  be  a  limi- 
tation upon  the  general  powers  of  a  court  of  equity,  it  is  clear 
that,  even  under  its  provisions,  the  court  had  full  jurisdiction 
in  the  cause*  the  required  averment  having  been  made  in  the 
bill  under  oath.  The  allegations  contained  in  the  bill  deter- 
mine the  jurisdiction  of  the  court,  '*The  true  test  of  juris- 
diction will  in  all  cases  be  found  in  the  determination  of  the 
question  whether  a  demurrer  will  lie  to  the  bill.  If  this  be 
60,  neither  the  erroneous  action  of  the  court  after  the  filing  of 
the  bill  (showing  a  case  for  the  exercise  of  jurisdiction)  nor 
defective  proofs  could  affect  the  question  of  jurisdiction": 
Tomlinson  v.  McKaig,  5  Gill,  276. 

'*When  a  court  has  jurisdiction  it  has  a  right  to  decide 
every  question  which  occurs  in  the  cause;  and,  whether  its 
decision  be  correct  or  not,  its  judgment^  until  reversed,  is 
regarded  as  binding  in  every  court ":  Cockey  v.  CoU^  28  Md« 
284;  92  Am.  Dec.  684. 

We  must,  therefore,  affirm  the  order. 

Order  affirmed. 

MoRTOikoxs— Power  ov  Salb — Br  Whom  mat  bi  Exiroisbd.  —  A 
power  of  sale  cootaiued  in  a  inortgago  is  a  power  oodpled  with  aa  interest, 
and  does  not  cease  at  the  mortgagor's  death:  BeeUie  ▼.  Butkr.  21  Mo. 
313;  64  Am.  Dec  234,  aod  note.  It  vests  in  any  person  who  becomes 
by  assignment  or  otherwise  entitled  to  the  money  thns  secnred  to  be 
paid:  Pardee  v.  Undley,  HI  111.  174;  83  Am.  Dec  210»  and  note.  A  power 
s(  sale  ^ven  to  a  mortgagee  can  be  executed  only  by  him,  if  there  has  been 
no  transfer  of  the  debt  so  as  to  pass  the  legal  title  thereto;  bnt^  if  the  debt 
has  been  legally  assigned,  the  assignee  is  the  one  authorised  to  make  the 
sale:  Sanfordr.  Kane,  133  111.  199;  23  Am.  St.  Rep.  602,  and  note.  The 
ezeentor  of  a  mortgagee  may  exercise  the  power  of  sale  contained  in  a  mort* 
gsge  when  the  deed  in  terms  confers  such  power  upon  the  mortgagee  and 
his  executors:  Tbuaf  ▼.  Iforruon,  109  N.  C.  520;  to  the  same  etfect  see 
Haleomb€  t.  Bichards,  38  Minn.  38.  See,  further,  the  extended  note  to  Cat* 
tida^  T.  IfcKeuKie,  39  Am.  Dec  83. 

JuDGMSifTS— nroN  What  Mattkrs  Ck)N0LU8iyB. — ^The  judgment  of  a 
eonrt  of  competent  jurisdiction  is  conclusive  upon  all  matters  actually 
dsterminedy  and  also  npon  matters  which  the  parties  might  have  litigated 
in  the  ease:  IlUi$  v.  Oiarke,  19  Ark.  420;  70  Aol  Dec  603»  and  note;  Lee  v. 
Kingebwr^f  13  Tex.  68;  62  Am.  Dec  546^  and  note;  Embury  v.  Obnjter,  3 
N.  Y.  511;  63  Am.  Dec  325,  and  note;  Hentig  v.  Bedden,  46  Kan.  231;  26 
Atd.  St.  Rep.  91,  and  note  A  judgment  sweeps  away  every  defense  that 
tkemid  have  been  raised  against  the  actions  Orakam  v.  CuUtTf  S  Wye  639| 
II  Am.  6k  iUp.  109,  and  note. 
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JuDonim — CoNGLusivvifna. — ^Tho  decision  of  a  court  of  oompetant 
jnrisdiotioii,  direotly  npoa  a  qaettion  or  necessarily  invoWing  tho  decision 
ol  a  question,  is  oonclosi^e  npon  the  parties  and  their  privies  npon  the  samo 
Roatter,  in  the  same  or  another  court  of  competent  jarisdiotion:  Tadhek  t. 
M!eele9,  20  Tex.  782;  73  Am.  Dec  213,  and  note;  Wright  ▼.  Dmming^  46  IlL 
271;  92  Am.  Dec.  267,  and  note;  Jo^ee  w.  MeAwy,  31  CaL  273;  89  Am.  De& 
172:  Finneraa  v.  Leonard,  7  Allen,  64;  83  Am.  Dec  865,  and  note;  Burner 
V.  Hevener,  84  W.  Va.  774;  26  Am.  St.  Rep.  948^  and  note.  8ee^  also,  th« 
note  to  Z;«ii  T.  Leo,  96  Am.  Dec  775. 


Grbbn  V.  City  and  Suburban  Railway  Go. 

(78  JCabtlamd^  984.] 

HiQHWATa,  ChanqbovG&ads.— Though  a  Xurhpikb  Cobporatioh  has 
Maintain  BD  thb  Grade  ov  Its  Road  Unohanokd  for  Sixty  Ybars» 
it  has  not  thereby  lost  its  right  to  change  snch  grade  in  any  manner 
authorised  by  its  charter,  and  which  will  promote  the  interest  of  the 
public.  Owners  of  property  abutting  on  tuch  highway,  though  in* 
jnred  by  the  change,  are  not  entitled  to  compensation  therefor. 

High  WATS,  PaRPosia  ov. — It  can  be  said  to  have  been  within  the  lep^al 
contemplation  of  all  £hat  a  public  highway  should,  from  time  to  time, 
be  UMcd  for  all  purposes  by  which  the  object  of  its  creation  could  be 
promoted. 

HiouwATd,  Additional  Sbrvitudr. — ^If  the  legislatare  anthoriies  the  ooa- 
structiou  and  use  of  an  electric  railway  on  a  public  highway,  this  is  not 
an  additional  servitude  for  which  an  owner  of  property  abutting  on 
such  highway  is  entitled  to  compensation,  or  against  which  he  may 
obtain  relief  by  injunction. 

Z,  Howard  haac^  WUliam  S.  Keeeh^  and  WiUiam  P.  WkyUf 
Sor  the  appellant. 

E.  J.  D.  Cross  and  John  K,  Cowen^  for  the  appellees. 

••^  Boyd,  J.  The  bill  was  filed  in  this  case  by  the  appel« 
lant  against  the  appellees,  and  prays  for  an  injunction  to 
restrain  the  defendants,  and  each  of  them,  from  making  or 
causing  to  be  made  any  embankment  or  fill  on  the  Baltimore 
and  Yorktown  Turnpike  Road  in  front  of  appellant's  prop- 
erty; also  for  pecuniary  damages  and  for  general  relief. 

It  alleges  in  substance  that  appellant  is  the  owner  of  a  lot 
which  fronts  and  abuts  fifty  feet  on  the  turnpike  road,  and  ia 
improved  by  a  dwelling-house  occupied  by  appellant;  that 
the  only  access  to  said  house  and  lot  is  from  the  said  turn« 
pike  road;  that,  although  the  grade  of  the  road  bad  been 
established  for  sixty  or  more  years,  the  appellees  had  been 
for  some  months  past  engaged  in  constructing  a  new  road- 
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way  on  tlie  easterly  side  of  the  turnpike  road,  which  was  to 
be  used  as  a  railway,  upon  which  cars  are  to  be  propelled  by 
electricity;  that  in  thus  constructing  the  said  roadway,  or 
railway,  cuts  of  ten  feet  and  upwards  had  bi'en  made  in  some 
places,  and  in  other  places  embankments  or  fills  of  ten  feet 
and  upwards  had  been  made;  that  one  of  the  said  fills  had 
been  made  on  the  easterly  side  of  said  turnpike  road  in  front 
of  appellant's  lot  of  about  six  feet  above  the  bed  of  the  turn- 
pike; that  the  appellees  were  about  to  extend  said  fill  to  the 
westerly  side  of  the  turnpike  along  and  up  to  appellant's 
premises,  by  means  of  which  he  will  be  deprived  of  or  seri- 
ously hindered  in  his  right  of  access  to  his  property  from  the 
turnpike,  and  the  value  of  his  property  greaUy  diminished 
and  almost  entirely  destroyed,  etc. 

It  further  alleges  that  improvements  were  made  by  per- 
sons owning  property  abutting  on  the  turnpike  road,  on  the 
belief  that  the  grades,  which  had  been  established  for  sixty 
years  or  longer,  could  not  be  rightfully  changed  to  the  injury 
of  such  persons,  thus  depriving  *^  them  of  access  to  and 
egress  frojm  their  property.  It  is  also  alleged  that  a  judg- 
ment at  law  against  the  railway  company  would  be  of  no 
avail  by  reason  of  a  mortgage  against  its  property,  and  that 
no  action  has  been  taken  by  the  appellees  to  make  compen- 
sation to  appellant  for  the  injury  done  and  about  to  be  done, 
if  permitted,  to  his  property.  The  charge  is  then  made  that 
it  will  be  in  violation  of  section  40  of  article  3  of  the  con- 
stitution of  Maryland  to  permit  the  appellees  to  proceed 
without  first  making  just  compensation,  as  it  will  be  such  a 
taking  of  the  private  property  ef  the  appellant  as  is  forbidden 
by  the  constitution,  except  upon  payment  of  just  compensa- 
tion first  being  made. 

The  defendant  companies  filed  separate  answers,  each  of 
which  denies  that  the  railway  company  was  grading  the  road, 
but  admits  that  the  turnpike  company  was,  and  claims  that  it 
was,  authorized  to  do  so  by  its  charter  and  the  amendments 
thereto.  They  claim  that  the  turnpike  company  has  the 
right  to  change  the  grades  in  the  road  as  may  be  necessary, 
and  that  the  estate  of  the  plaintiff  in  his  property  abutting 
upon  the  said  road  is  always  subject  to  the  right  of  the  said 
turnpike  company  to  alter  its  grades  as  public  convenience 
ahonld  require  from  time  to  time.  Various  acts  of  the  gen- 
eral assembly  are  cited  in  the  answers,  and  the  decision  of 
this  court  in  the  case  of  iVciciicord  v.  Baltimore  Uc  Pa$$.  By* 

AH.  Sr.  RV.,  VOL.  xuv.-is 
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Co.j  84  Md.  463,  is  relied  on  as  establishing  the  right  of  the 
turnpike  company  under  its  charter  to  make  the  changes 
complained  of.  They  admit  that  the  railway  company  pro- 
poses to  use  electricity  as  a  motive  power  on  its  road.  They 
deny  that  appellant  has  any  interest  or  property  in  the 
premises  which  should  be  acquired  by  process  of  eminent 
domain. 

The  evidence  differs  somewhat  as  to  the  height  of  the  pro- 
posed fill  in  front  of  appellant's  lot,  that  of  plaintiff  *•• 
showing  that  it  will  be  from  about  six  feet  at  the  highest 
point  to  a  little  over  four  feet  at  the  lowest  above  the  former 
level  of  the  road,  whilst  that  of  defendant  shows  that  it 
will  be  over  four  feet  at  the  highest  point  and  less  than  three 
feet  at  the  lowest  point.  There  is  the  usual  contrariety  of 
opinions  of  witnesses  as  to  the  effect  of  the  contemplated 
changes  on  the  value  of  the  property. 

The  court  below  dissolved  the  temporary  injunction  pre- 
viously granted,  being  of  the  opinion  that  Peddicord'i  case 
was  conclusive  of  this  one. 

The  damage  specially  complained  of  by  appellant  is  the 
alleged  interference  with  the  ingress  and  egress  to  and  from 
his  property  by  the  proposed  change  of  the  grade  of  the  turn- 
pike road,  which  had  been  established  for  sixty  or  more  years. 
This  he  claims  constitutes  a  ^*  taking  of  private  property" 
within  the  meaning  of  article  8,  section  40,  of  the  constitu- 
tion, which  forbids  private  property  from  being  taken  for 
public  uses  without  compensation  being  first  made  or  ten- 
dered. So  far  as  there  will  be  any  interference  with  ap- 
pellant's access  to  the  road,  it  will  be  caused  by  the  change 
of  the  grade,  and  not  by  the  electric  railway,  and,  although 
it  may  be  true  that  there  would  have  been  no  change  in  the 
grade  of  the  turnpike  if  an  electric  road  was  not  contemplated, 
the  first  point  that  suggests  itself  for  our  consideration  is 
whether  the  change  in  the  grade  can  lawfully  be  made  for 
any  purpose  under  the  circumstances  of  this  case.  If  we 
answer  this  question  in  the  affirmative  we  must  then  deter- 
mine whether  the  fact  that  the  defendants,  or  either  of  them, 
propose,  as  they  admit,  to  build  or  construct  an  electric  rail- 
way on  this  changed  grade  will  justify  a  court  of  equity  in 
giving  the  relief  sought  in  this  case. 

The  act  of  1804,  chapter  51,  which  incorporated  the  defend- 
ant turnpike  company,  also  incorporated  the  Baltimore  '^^ 
and  Frederick  Turnpike  Boad|  and  the  Baltimore  and  Beii- 
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lerstown  Turnpike  Koad,  imposing  the  Bame  dutieB  and  Test* 
ing  the  same  powers  in  each. 

The  coart,  in  Peddicord's  case,  which  inyolved  the  rights 
and  powers  of  the  Baltimore  and  Frederick  Turnpike  Road, 
referred  at  length  to  the  yarions  acts  of  assembly  which 
affected  those  three  companies,  and  hence  it  will  not  be 
necessary  to  quote  as  fully  from  them  as  we  might  other- 
wise do,  but  we  will  briefiy  refer  to  such  portions  of  them  as 
may  be  applicable. 

The  act  of  1787,  chapter  23,  was  the  earliest  legislation  ii . 
this  state  in  regard  to  turnpikes.  That  act  provided  that 
the  roads  should  be  cleared  fifty-two  feet  in  width,  grubbed 
and  stoned  forty  feet,  and  also  provided  for  ditches,  when 
necessary,  of  six  feet  in  breadth. 

The  act  of  1801,  chapter  77,  provided  that  the  roads  should 
be  cleared  for  the  width  of  sixty-six  feet,  and  that  twenty-one 
feet  thereof  should  be  turnpike  road. 

Under  those  acts  the  roads  were  in  charge  of  public  officers, 
and  as  they  had  failed  to  meet  the  demand  for  good  roads, 
the  act  of  1804,  chapter  51,  was  passed,  and  the  companies 
thus  organized  were  authorized  to  make  their  turnpikes  on 
the  roads  already  existing,  which  they  did.  The  seventeenth 
section  of  that  act  required  the  companies  to  keep  the  roads 
open  to  the  same  width  as  they  were  originally  laid  out  and 
confirmed  by  the  commissioners  of  review,  and  acts  of  assem- 
bly previously  passed,  and  to  make  artificial  roads,  at  least 
twenty  feet  in  width,  of  some  hard  substance,  so  as  to  secure 
a  firm  and,  as  near  as  the  materials  would  reasonably  admit, 
an  even  surface,  *'  and  so  nearly  level  in  its  progress  as  that 
it  shall  in  no  place  rise  or  fall  more  than  will  form  an  angle 
of  four  degrees  with  an  horizontal  line,"  etc. 

The  acts  of  1787  and  1801  provided  for  compensation  to 
the  property  owners  for  such  damages  as  they  sustained  by 
reason  of  the  roads  passing  through  their  '^^  lands.  The 
lands  occupied  by  this  company  were  presumably  paid  for 
and  provided  for  by  the  said  acts,  and  by  the  act  of  1804 
the  company  was  required  to  pay  Baltimore  county  for  the 
money  expended  by  it. 

The  deed  of  the  plaintiff  does  not  attempt  to  convey  to  him 
any  interest  in  the  land  occupied  by  the  road,  but,  on  the 
oontrarji  limits  his  lines  to  the  westerly  boundary  of  the 
road. 

It  is  not  pretended  that  the  turnpike  company  had  ever 
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complied  with  the  requirement  of  its  charter  to  build  the 
road  ''  so  nearly  level  in  its  progress  as  that  it  shall  in  no 
place  rise  or  fall  more  than  will  form  an  angle  of  four  degrees 
with  an  horizontal  line,"  etc.,  but  it  is  claimed  for  the  ap- 
pellant that  the  turnpike  company  cannot  now  change  the 
grade,  especially  after  the  acceptance  of  the  acts  of  1809, 
chapter  2,  and  1811,  chapter  202,  which  virtually  admitted 
that  the  company  had  complied  with  its  charter.  The  intent 
and  effect  of  these  acts,  however,  as  was  said  in  Peddicord's 
case,  were  to  relieve  the  companies  from  the  liability  of  hav- 
ing their  property  revert  to  the  counties,  and  they  did  not 
operate  as  an  agreement  between  the  legislature,  the  land- 
owners,  and  the  company,  that  the  then  existing  status  of  the 
road  in  respect  to  grading  was  to  be  its  determinate  condition, 
and  that  from  thenceforth  abutting  property  holders  could 
not  be  interfered  with  by  any  new  or  changed  grade.  No 
act  of  the  general  assembly  has  been  passed  which  took  away 
the  right  of  the  company  to  conform  to  the  grade  contem- 
plated  by  its  charter,  even  if  those  above  cited  have  relieved 
it  from  the  requirement  of  doing  so.  It  can  hardly  be  con- 
tended that  because  the  legislature  relieves  a  company  from 
a  penalty,  or  forfeiture  of  certain  rights,  incurred  by  reason 
of  its  failure  to  comply  with  the  requirements  of  its  charter, 
it  can  never  thereafter  comply  with  them.  Nor  is  it  sound 
reasoning  to  say  that,  inasmuch  as  this  company  *^^  had 
been  violating  its  charter  for  sixty  or  eighty  years,  it  should 
be  forever  thereafter  required  to  violate  it.  We  cannot  adopt 
appellant's  position  that,  because  the  grade  in  front  of  his 
property  had  been  established  (as  it  existed  before  the  work 
referred  to  in  these  proceedings  was  commenced)  for  sixty  or 
more  years,  therefore  it  cannot  now  be  changed,  and  that  the 
turnpike  company  is  estopped  from  asserting  its  right  to 
change  it,  notwithstanding  the  requirements  in  its  charter. 

In  OoBzUr  v.  Corporation  of  Georgetown^  6  Wheat,  593,  an 
ordinance  had  been  passed  by  which  it  was  ordained  '^  that 
the  said  level  and  graduation,  when  signed  by  the  said  com- 
missioners, or  a  majority  of  them,  and  returned  to  the  clerk 
of  this  corporation,  shall  be  forever  thereafter  considered  as 
the  true  graduation  of  the  streets  so  graduated,  and  be  bind- 
ing upon  this  corporation  and  all  other  persons  whatever, 
and  be  forever  thereafter  regarded  in  making  improvements 
upon  said  street."  The  plaintiff  made  his  improvements  ac- 
cording to  the  graduations  made  and  returned  to  the  clerk. 
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Sabflequentlj  the  corporation  proceeded  to  change  the  grade 

and  to  cut  down  the  street  by  the  plaintifiTs  house.    The 

plaintiff  was  refused  relief  by  the  court  below,  and  the  supreme 

court  of  the  United  States,  through  Chief  Justice  Marshall, 

affirmed  the  decision  on  the  ground  that  the  power  to  grade 

the  streets  of  the  city  was  a  continuing  power,  and  that  the 

corporation  could  alter  the  grade  from  time  to  time.    The 

court  said:  "It  cannot  be  disguised  that  a  promise  is  held 

forth  to  all  who  should  build  on  the  graduated  streets  that 

the  graduation  should  be  nnalterable";  but  it  held  that 

the  corporation  could  not  abridge  its  power  of  changing  the 

grades  of  its  streets  which  the  legislature  had  given  it  the 

power  to  do. 

In  this  case  the  appellant,  by  an  examination  of  the  char* 
ter  of  the  turnpike  company  and  the  amendments  '^'  thereto, 
could  have  ascertained  not  only  that  there  was  nothing  in 
them  to  prevent  a  change  of  the  grade,  but  that  the  charter 
required  a  different  grade  from  the  one  in  use  when  he  pur- 
chased his  property.  Circumstances  might,  as  in  fact  they 
did,  arise,  which  would  make  it  desirable  for  the  company 
and  the  public  to  have  their  road  as  nearly  level  as  possible, 
and  no  valid  reason  has  been  assigned  why  it  should  not  be 
permitted  to  improve  the  grade  of  its  road* 

But  we  think  the  case  of  Peddieord  v.  Baltimore  etc.  Pa$$. 
Ry.  Co.f  84  Md.  463,  already  cited,  is  conclusive  of  this 
question.  That  case  determined  the  rights  of  the  Balti* 
more  and  Frederick  Turnpike  Boad,  which,  as  stated  above, 
was  chartered  by  the  same  act  as  the  Baltimore  and  York- 
town  Turnpike  Boad.  In  that  case  the  roadbed  was  cut 
down  at  the  point  complained  of,  whilst  in  this  it  was  filled, 
but  of  course  there  could  be  no  difference,  so  far  as  the  rights 
of  the  abutting  landowners  are  concerned. 

This  court  said,  on  page  474,  that  *'  the  commissioners  un- 
der the  act  of  1787,  and  the  other  authorities  provided  by  the 
act  of  1801,  had  the  right,  we  think,  and  it  was  their  duty,  to 
cot  down  the  bed  of  the  road  from  time  to  time  to  any  extent 
that  was  useful  and  beneficial  to  the  road,  and  promoted  the 
convenience  of  the  public  in  using  it,  and  this  right  and  duty 
were  transferred  to  the  president,  managers,  and  company  of 
the  Baltimore  and  Frederick  Turnpike  Boad  by  the  act  of 
1804."  Again,  it  is  said  on  page  477:  **  Our  conclusion  is 
that  the  turnpike  company  acquired  by  its  charter  the  right 
to  grade,  pave,  and  use  in  any  manner  that  would  promote 
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the  benefit  and  convenience  of  the  poblio»  for  the  purpose  of 
a  public  highway,  the  whole  sixty-six  feet  of  roadway,  or  anj 
part  thereof,  nor  less  than  twenty  feet  wide,  and  to  grade  the 
same  to  any  angle  less  than  four  degrees,  and  that  it  retained 
that  right  '^^  up  to  the  contract  entered  into  between  it  and 
the  appellee,  and  that  the  holding  of  the  appellant  was  sab* 
ject  to  that  right  by  the  company." 

Being  of  the  opinion  that  the  turnpike  company  has  the 
right  to  change  the  grade  of  its  road  in  front  of  appellant** 
property,  it  follows  from  what  we  have  said  that  he  is  not 
entitled  to  compensation  for  any  injuries  to  his  property 
caused  by  such  change  in  the  grade.  As  was  said  by  Justice 
Orier,  in  Smith  ▼•  Corporation  of  Washington^  20  How.  135: 
''  The  plaintiff  may  have  suffered  inconvenience  and  been  put 
to  expense  in  consequence  of  such  action,  yet,  as  the  act  of 
defendants  is  not '  unlawful  or  wrongful/  they  are  not  bound 
to  make  any  recompense.  It  is  what  the  law  styles  '  damnum 
absque  injuria*  Private  interests  must  yield  to  public  ac* 
oommodation,"  etc. 

It  is  contended,  however,  that  the  appellee  cannot  build 
an  electric  railway  on  the  road  without  compensating  the 
property  owner  for  this  '^additional  servitude/'  as  it  is  alleged 
to  be. 

The  proof  in  the  case  is  that  the  turnpike  company  was 
doing  the  grading,  which  is  the  act  specifically  complained 
of  in  the  bill,  and  which  we  have  determined  it  had  the  right 
to  do.  The  tracks  of  the  railway  company  occupy  about  one- 
third  of  the  right  of  way  of  the  road.  They  are  to  be  laid  on 
the  easterly  side  of  the  turnpike  road.  There  will  be  con- 
siderably more  space  outside  of  the  railway  tracks  than  the 
charter  requires  to  be  macadamized.  The  grade  will  be 
more  desirable  for  the  traveling  public,  and  the  property 
owners  on  the  road  will  have  the  benefit  of  rapid  traisit  By 
the  act  of  1860,  chapter  259,  the  turnpike  company  was 
authorized  to  lay  a  railway  track  on  the  road  between  Tow- 
son  and  Baltimore,  and  by  the  act  of  1872,  chapter  337,  ii 
was  authorized  to  grant  unto  another  company  the  railway 
privileges,  franchises,  etc.,  which  it  held.  By  the  act  •••  of 
1890,  chapter  225,  it  was  authorized  to  use  for  the  propulsion 
of  cars  on  its  railway  tracks  ''  any  motive  power  or  system 
of  traction  whatever,''  and  to  lay  down  an  additional  railway 
track  upon  the  bed  of  the  turnpike  road  where  only  a  single 
track  existed,  provided  that  no  motive  power  or  system  of 
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traction  other  than  horses  shall  be  made  use  of  by  the  said 
eorporation  within  the  limits  of  the  city  of  Baltimore  withoul 
the  consent  of  the  mayor  and  council  of  Baltimore* 

On  June  1,  1892,  the  turnpike  company  granted  its  railway 
privileges  to  the  Baltimore  Union  Passenger  Bailway  Com- 
pany, and  the  City  and  Suburban  Railway  Company  became 
the  successor  to  those  rights.  We  find,  then,  that  the  defend- 
ant  railway  company  has  obtained  the  rights  and  privileges 
of  the  turnpike  company,  which  had  received  express  author- 
ity from  the  legislature  to  build  railway  tracks  on  its  road, 
and  to  use  "any  motive  power  or  system  of  traction"  for  the 
propulsion  of  cars.  That  authority  certainly  includes  the 
use  of  electricity,  especially  as  it  was  granted  in  1890,  at  a 
time  when  that  motive  power  for  cars  was  very  generally 
used. 

It  would  seem  to  be  perfectly  clear,  then,  that  this  legisla- 
tive  grant  so  far  legalized  the  use  and  occupation  of  part  of 
this  road  for  an  electric  railway  as  to  protect  the  company 
from  punishment  for  the  maintenance  of  what  might  other- 
wise  be  a  public  nuisance.  It  only  remains  to  determine 
whether  the  rights  of  the  appellant  will  be  so  specially  af* 
fected  as  to  entitle  him  to  the  restraining  power  of  a  court  of 
equity  to  prevent  the  electric  railway  from  being  built  or 
used  under  the  circumstances  of  this  case.  As  we  liave  al- 
ready seen,  the  appellant  has  no  interest  in  the  land  occupied 
by  the  turnpike  company,  and  hence  is  not  entitled  to  com- 
pensation as  an  owner  of  the  reversionary  interest  therein. 
If  he  is  entitled  to  the  interference  of  a  court  '^^  of  equity 
at  all  it  must  be  by  reason  of  some  special  injury  he,  as  an 
owner  of  abutting  property,  has  or  will  sustain,  which  will 
amount  to  a  taking  of  his  property  within  the  meaning  of  the 
constitutional  provision  above  referred  to.  He  is  not  entitled 
to  protection  against  mere  consequential  damages  which  he 
Buffers  in  common  with  others;  and  we  have  already  said 
he  is  not  entitled  to  compensation  for  the  interference  of  the 
ingress  and  egress  to  and  from  his  lot  on  account  of  the 
change  of  the  grade,  as  we  have  determined  that  the  turn- 
pike company  had  the  right  to  make  such  changes.  It  is 
doubtless  true  that  neither  the  legislature  of  1787,  nor  the 
property  owners  from  whom  the  lands  on  which  the  road  is 
built  were  obtained,  contemplated  the  building  of  a  railway 
on  this  road,  especially  one  on  which  cars  were  to  be  moved 
by  the  use  of  electricity,  but  it  is  equally  true  that  the  law 
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would  not  require  this  to  be  continued  as  '^  a  dirt  road  ^  simply 
because  it  was  originally  constructed  in  that  way.  This  road 
well  illustrates  the  progress  that  has  been  made  within  the 
past  century.  At  first  it  was  a  poorly  constructed  dirt  road, 
then  it  became  a  turnpike,  then  part  of  its  right  of  way  was 
occupied  by  a  horsecar  railway,  which,  in  its  turn,  must  now 
give  way  to  an  improved  method  of  travel  on  public  high- 
ways. 

To  quote  from  Peddieord  y.  Baltimore  etc.  Pose.  Ry.  Co.^ 
84  Md.  481:  '^It  may  be  said  to  have  been  within  the  legal 
contemplation  of  all  that  it  was  to  be  used  for  all  purposes 
by  which  the  object  of  its  creation,  as  a  public  highway,  could 
be  promoted.** 

In  that  case  it  was  expressly  decided  that  the  building  of 
a  horsecar  railway  on  the  Baltimore  and  Frederick  Town 
Turnpike  was  not  a  new  servitude.  This  court  has  also  de- 
termined in  Hodgei  v.  Baltimore  etc,  Ry.  Co,^  58  Md.  603, 
that  the  use  of  the  streets  of  a  city  or  town  ••^  for  the  pur- 
pose of  a  horse  railway  is  not  an  additional  servitude  for 
which  adjoining  lotowners  are  entitled  to  compensation,  and 
in  Hiee  v.  Baltimore  etc.  Ry.  Co.,  52  Md.  242,  86  Am.  Bep.  371, 
the  same  doctrine  was  applied  to  a  road  or  street  just  outside 
of  the  corporate  limits  of  the  city  of  Baltimore.  In  fact,  this 
may  be  accepted  as  the  established  law  of  this  country  with 
very  few  exceptions.  Many  of  the  cases  on  the  subject  are 
collected  in  the  note  to  section  82  in  Booth  on  Law  of  Street 
BHilways.  Some  of  those  authorities  have  distinguished  be- 
tween horsecar  railways  in  the  streets  of  cities  and  towns, 
and  those  on  the  country  roads;  but,  if  we  were  inclined  to 
adopt  the  distinction  at  all,  we  would  not,  under  the  circum- 
stances of  this  case,  especially  as  the  question  is  settled  in  a 
case  so  similar  to  this  as  that  of  Peddieord  v.  Baltimore  etc. 
Ry.  Co.,  84  Md.  463. 

As  the  use  of  electricity  as  a  motive  power  is  comparatively 
new,  there  has  not  been  as  many  decisions  concerning  elec- 
tric railways  as  horsecar  railways;  but  we  are  not  without 
authorities  on  the  question  whether  they  constitute  new 
servitudes  which  entitle  abutting  owners  to  compensation. 
Those  from  other  states  might  be  cited,  but  the  recent  case 
of  Koch  V.  North  Aven\u  Ry.  Co.,  75  Md.  222,  decided  that  a 
street  is  a  way  set  apart  for  public  travel,  and  the  use  of 
electricity  for  propelling  street-cars  is  but  a  new  and  im- 
proved motive  power  in  no  manner  inconsistent  with  the 
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uses  and  purposes  for  which  streets  were  opened  and  dedl« 
eated  as  ways  for  pablic  travel,  that  the  mayor  and  eity 
council  of  Baltimore  had  the  power  to  authorise  this  ase  of 
electricity,  and  that  the  use  does  not  impose  a  new  servitude 
upon  the  streets  so  as  to  entitle  abutting  lotowners  to  addi* 
tional  compensation. 

Of  course  the  railway  company  may  make  itself  liable  to 
the  appellant  by  a  negligent  construction  or  maintenance  of 
the  road.  Those  using  electricity  as  a  motive  *^*  power  on 
public  highways,  such  as  the  turnpike  referred  to  in  this 
case,  must  remember  that  they  have  not  the  exclusive  right 
to  the  highway,  and  must  respect  the  rights  of  others  equally 
entitled  to  use  it  If  they  do  not,  of  course  the  law  will 
require  them  to  do  so.  It  will  be  incumbent  on  the  turnpike 
company  to  keep  the  road  in  proper  condition  for  vehicles 
other  than  street-cars,  and  of  the  width  required  by  its 
charter. 

The  railway  company  must  so  construct  its  tracks  and  run 
its  cars  as  not  unnecessarily  or  improperly  to  interfere  with 
the  rights  of  others  in  the  use  of  this  public  highway.  If 
either  company  fails  to  discharge  its  duties  to  the  public  the 
proper  tribunal  will  give  relief  to  those  injured;  but  we  can- 
not anticipate  defaults  or  acts  of  negligence  on  the  part  of 
the  defendant  companies^  or  either  of  them,  and  must  dispose 
of  this  case  as  it  is  now  presented  to  us.  We  think  it  clear 
that  under  the  evidence  and  the  authorities,  especially  Ped« 
dicord's  case,  which  we  have  no  desire  to  disturb  or  modify, 
the  appellant  is  not  entitled  to  the  relief  asked  for  in  this 
ease,  and  the  decree  of  the  court  below  must  be  affirmed* 

Decree  affirmed,  with  costs  to  the  appellees. 


BriBSTs  OB  HioHWATS— Chahos  oj  Gbadb— Compbhsation  10  Abuittno 
OwBBB. — ^If  a  publie  highway  is  lo  laid  out  as  to  iadioate  that  it  is  designed 
lor  permaneiit  pablio  use  without  suUstantial  alteratioo,  and  an  abutting 
ewoer  improves  his  property  with  reference  thereto,  any  subsequent  change 
ia  the  grade  snbstantiaUy  impairing  his  passage  to  and  from  the  highway 
is  an  injury  to  his  property  for  which  he  is  entitled  to  compensation:  Smitk 
▼.  CommMomtn^  SO  Ohio  8t  628;  40  Am.  8t  Rep.  S90,  and  note.  8ee^ 
•Iso^  the  extended  note  to  Ooddard  t.  Inhabitanti,  30  Am.  8t  Rep.  889. 

HioHWATS— PiTBPOSU  OJ. — ^A  pubUc  Street  may  be  applied  to  all  pur- 
poses which  are  not  subversiTe  of  its  proper  use,  nor  inconsistent  with  the 
nes  contemplated  in  ita  dedication,  grant,  or  condemnation:  €fau»  etc,  Mfy 
Oxr.SL  LimketcB.  R.  Co.,  113  Mo.  308;  85  Am.  St.  Rep.  708,  and  note. 

fliOHWATS— Railboam  IB — ADDmoBAL  Sbbyttodb.— Laying  a  track  oo 
1^  eetal>lish#d  grade  of  a  street^  under  prdper  legislative  authority,  and 
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openiing  ft  zftilrosd  theraon  ia  the  tmmefeioii  of  oommoroud  bmlpiMp  li 
noi  a  penreraioQ  of  the  street  from  its  origiaal  parposee,  and  thereSove  not  a 
aew  servitode:  Oatu  etc  Mfg.  Co.  t.  St.  Louis  etc  B.  B.  Co.,  113  Mo.  308| 
S6  Am.  St.  Rep.  700,  and  note.  The  aatboriced  use  of  a  street  for  street  rail* 
way  parpoees,  no  matter  what  the  motor  power  may  be^  is  not  the  impo> 
■ition  of  aa  additional  senritade  0Btitlin>{  abutting  owners  to  oompenaattOB 
therefor:  Rafferty  t.  Central  Traction  Co.,  147  Pa.  St  579;  30  Am.  Sk  Repu 
7(3:  Montgomery  t.  Santa  Ana  etc  By.  Co,,  104  Gal.  186;  43  Am.  St.  Rep. 
89,  and  note.  See  the  extended  note  to  VanderUp  w,  Orand  Rapids,  19 
Am.  St  Rep.  613,  and  the  notes  to  FuUon  ▼.  Shofi  Route  etc,  Tratut^  Oa.^ 
7  Am.  St  Rep.  627,  and  Omaka  etc  B.  R,  C9.  r.  Janoeek  27  Aol  St  Bapb 
402. 


PoTZBL  V.  Drovers  and  Meohanios'  Nat.  Bank. 

[78  MAMTLAim.  310.] 

Pabtt  Walui— Adybbu  PossiaaioH-* Where  a  party  wall  is  eveeted  ta 

designate  the  boundary  between  two  lots  of  land,  and  stands  partly  0m 
the  land  of  each  of  the  coterminons  owners,  neither  can  be  regarded  aa 
having  any  adverse  possession  of  the  land  of  the  other  on  which  the 
wall  is  constmoted,  from  the  use  which  he  makes  of  it  as  a  support  of 
the  bniUUng  on  his  own  lot,  bnt  he  may  acqnire  a  prescriptive  riglit 
to  nse  the  wall  in  the  manner  in  which  he  has  enjoyed  it 
Partt  Walls— Riqht  to  Rkmovb  and  Rbbuild.— If  a  party  wall  exista 
situate  partly  on  the  lands  of  coteruiinons  proprietors,  and  one  of  them 
wishes  to  erect  a  building  which  the  wall  is  inadequate  to  supporti  ha 
has  a  right  to  pnll  down  the  wall  and  replace  it  by  another,  if  ha  doee 
so  within  a  reasonable  time  and  with  the  least  iooonvenieaoe  to  hia 
neighbor.  The  owner  desiring  to  erect  a  new  wall  must  do  so  at  his  owa 
expense,  and  allow  the  other  the  same  right  of  support  as  before,  and 
indemnify  him  for  the  necessary  expenses  which  he  may  incnr  in  pro- 
tecting his  property  from  the  oonseqaenoei  of  the  removal  of  the  old 
walL 

Lewis  Puizel^  Richard  M.  Venahle^  and  Hugo  Stinw^  for  fhe 
appellant 

James  McColgan  and  Bernard  Carter^  for  the  appellee. 

'**  Bryan,  J.  Selig  G.  Putzel  filed  a  bill  in  equity  against 
the  Drovers  and  Mechanics'  National  Bank  of  Baltimore 
It  was  alleged  that  the  defendanti  without  right  or  jnstifioa- 
tion,  was  about  to  tear  down  the  rear  wall  of  the  complain- 
ant's dwelling-house,  and  thereby  render  it  untenantable,  and 
do  him  irreparable  damage.  The  bill  prayed  an  injunctioa 
to  restrain  the  defendant  from  proceeding  as  alleged,  and  il 
was  accordingly  granted  before  answer.  T|)ere  was  also  a 
prayer  for  general  relief.  After  answer  the  defendant  moved 
a  dissolution  of  the  injunction.    Testimony  was  taken  on 
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lioth  sides,  and,  when  the  caase  eame  to  final  hearing  the  in- 
junction  was  dissolyed,  and  the  bill  dismissed.  Complain- 
ant appealed. 

We  think  that  a  statement  of  the  material  facts  of  the  case 
«8  they  appear  to  ns  will  sufficiently  show  the  grounds  of  oar 
opinion,  without  the  necessity  of  a  discussion  of  the  testi- 
mony of  the  different  witnesses.     Putzel,  the  complainant,  is 
the  owner  of  a  leasehold  interest  for  ninety-nine  years,  renew* 
able  forever,  in  a  lot  of  ground  in  the  city  of  Baltimore,  on 
the  west  side  of  Eutaw  street,  between  Fayette  and  Lexing- 
ton streets.     He  acquired  this  property  in  the  year  1866. 
For  many  years  before  his  purchase,  and  ever  since  then, 
there  has  been  on  this  lot  a  substantial  brick  dwelling-house 
which  extended   back  to  its  westernmost  boundary.    The 
Drovers  and  Mechanics'.  Bank,  ^'^  in  the  year  1888,  be- 
came the  owner  of  a  leasehold  interest  in  a  lot  of  ground 
fronting  on    Fayette  street,  and  running  back  northerly  to 
Marion  street,  and  binding  for  a  portion  of  its  easterly  line 
'Ou  the  westernmost  boundary  of  Putzel's  lot.    It  is  not  dis- 
tinctly stated  in  the  record,  but  this  leasehold  interest  is  evi* 
•dently  for  ninety-nine  years,  renewable  forever.    The  bank's 
lot  and  Putzel's  lot  are  separated  by  a  division  brick  wall, 
which,  by  the  measurements  proved  in  the  case,  is  shown 
to  be  built  partly  on  the  ground  of  one  of  these  parties  and 
partly  on  the  ground  of  the  other.    This  wall  has  been  stand- 
ing for  a  very  long  time,  certainly  for  more  than  thirty  years 
before  the  transactions  which  are  the  subject  of  complaint 
in  this  case.    As  far  as  we  can  ascertain  from  the  testimony, 
Putzel'a  house,  as  originally  built,  had  this  division  wall 
^LS  its  rear  wall,  but  the  rear  wall  was  not  built  higher  than 
the  top  of  the  division  wall.    In  1870  Putzel  put  an  addi- 
tional story  on  the  back  building,  placing  its  rear  wall  on  ths 
top  of  the  division  wall.    This  division  wall  was  used  by  the 
owners  and  occupants  of  the  lot  now  owned  by  the  bank  for 
the  purpose  of  designating  the  boundary  line  between  it  and 
the  Putzel  lot    There  was  evidence  of  the  use  of  it  also  for 
a  series  of  years  as  a  support  for  the  frame  of  a  grape-arbor. 
The  bank,  in  the  year  1892,  commenced  the  erection  of  a 
large  six-story  building  for  the  purposes  of  its  business,  and, 
in  the  prosecution  of  the  work,  proposed  to  take  down  the  en- 
tire wall  separating  the  two  lots,  and  erect  on  the  same  line 
another  wall  of  sufficient  strength  and  thickness  to  support 
the  new  buildingi  not  encroaching  on  Futzel's  lot,  and  offer- 
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ing  to  give  him  the  benefit  of  the  new  wall  as  a  partition  wall 
for  the  benefit  of  any  bailding  to  be  erected  on  hia  lot.  The 
question  in  the  case  is  whether  this  action  on  the  part  ***  of 
the  bank  would  be  a  legitimate  exercise  of  its  rights  of  prop- 
erty. 

No  one  seems  to  know  when  the  wall  in  question  was  built; 
in  all  probability  the  time  was  beyond  the  limit  of  living 
memory.  There  is  some  reason  to  think  so,  from  the  fact 
that  the  deeds  which  created  the  leasehold  interest  in  these 
lots  were  executed  toward  the  close  of  the  last  century  and 
early  in  the  beginning  of  the  present.  It  seems  to  have  been 
erected  for  the  purpose  of  marking  the  boundary  between  the 
lotSy  and  to  have  been  always  used  for  that  purpose.  The 
soil  of  the  respective  owners  was  covered  by  it,  and  this  was 
the  use  of  his  soil  which  each  owner  elected  to  make  for  bis 
own  benefit.  Each  one  owned  the  portion  of  the  wall  which 
was  on  his  own  ground.  There  seems  to  have  been  no  cessa- 
tion of  the  use  of  it,  in  the  way  in  which  it  was  intended  to  be 
used,  that  is  to  mark  the  boundary  line.  There  was  no  ous- 
ter of  the  possession  of  the  soil.  Each  coterminous  proprie- 
tor  owns  the  portion  of  the  wall  which  rested  on  his  own 
ground,  as  he  had  continued  to  own  it  from  the  beginning; 
and  he  has  actual  and  beneficial  possession  of  the  soil  by 
reason  of  the  occupation  and  use  of  it  by  means  of  bis  por- 
tion of  the  wall.  Surely  there  could  not  be  a  more  distinct 
and  unequivocal  exercise  of  the  right  of  ownership  than  to 
build  on  one's  own  land  a  house  or  a  wall,  and  to  use  it  con- 
tinuously for  the  purposes  to  which  it  was  suitable.  It  is 
hardly  necessary  to  refer  to  decided  cases,  but  one  case  was 
cited  in  the  argument  having  such  peculiar  features  that  it 
may  well  be  mentioned  while  we  are  considering  the  subject. 
The  question  was  about  the  title  to  certain  property  in  the  city 
of  London,  which  was  occupied  by  a  brick  house.  In  the 
south  wall  of  the  house  there  was  a  stone  tablet,  bearing  an 
inscription  which  stated  that,  when  New  street  was  wid- 
ened, nearly  a  century  before  the  time  in  question,  this  wall 
*^^  had  been  built  by  the  East  India  Company,  and  that 
it  remained  their  property.  The  house  had  been  claimed  by 
the  plaintiffs  and  their  predecessors  in  title,  and  occupied  by 
their  tenants  for  thirty-eight  years,  and  during  all  that  time 
there  had  been  no  acknowledgment  of  the  title  of  the  East 
India  Company;  upon  these  facts  the  question  of  adverse 
possession  was  presented.    The  court,  however,  speaking  of 
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the  iDSoription  on  the  tablet,  said:  ^  It  was  in  truth  a  state- 
ment  on  the  wall  itself  that  the  wall,  forming  a  substantial 
part  of  the  property,  bad  been  erected  by,  and  was  the  bound- 
ary wall  of,  the  adjoining  owner,  for  the  East  India  Com- 
pany of  course  continued  to  be  the  owner  of  the  soil  of  the 
8treet|  although  dedicated  to  the  public.  There  was  nothing, 
therefore,  whatever  to  lead  to  the  presumption  that  any  title 
bad  been  gained  adverse  to  that  of  such  adjoining  owner  by 
adverse  possession.  Where  there  is  a  boundary  wall,  and 
that  boundary  wall  remains  undisturbed,  and  an  inscription 
is  allowed  to  remain  on  it,  which  states  that  it  is  the  bound- 
ary wall  of  the  adjoining  proprietor,  it  seems  to  us  idle  to 
sappose  that  any  question  of  the  statute  of  limitation  or  of 
adverse  possession,  or  of  cesser  of  possession  could,  properly 
arise.  It  waa,  therefore,  manifest  that  the  wall  belonged  to 
the  East  India  Company":  Phillipson  v.  Oibbon^  L.  B.  6  Ch. 
App.  428.  We  pass  by  the  use  of  the  wall  as  a  support  for 
the  grape-arbor,  because  that  was  significant  only  as  tending 
to  show  an  act  of  ownership,  and  we  think  that  the  owner- 
ship is  fully  maintained  on  the  grounds  already  stated.  But, 
although  there  was  no  amotion  of  the  possession  of  the  own- 
ers of  the  bank  lot^  it  does  not  follow  that  Putzel  had  not 
acquired  some  rights  to  the  use  of  the  division  wall.  He 
had  used  this  wall  for  more  than  twenty  years  as  a  support 
to  his  house;  the  enjoyment  of  it  for  this  purpose  had  been 
notorious,  peaceable,  uninterrupted,  and  '*  as  of  right."  '^ 
Under  these  circumstances  the  law  considers  that  he  had  a 
prescriptive  title  to  the  use  of  it  in  the  manner  in  which  he 
had  enjoyed  it.  It  is  conducive  to  the  peace  of  society  that 
claims  of  right  which  for  a  long  time  have  been  acquiesced 
in  and  regarded  as  settled  should  be  protected  by  the  law, 
and  the  space  of  twenty  years  has  been  adopted  as  the  period 
for  ripening  claims  of  this  description  into  titles.  Putzel 
Qsed  this  division  wall  as  the  rear  wall  of  the  lower  part  of 
his  house,  and  also  used  it  as  a  support  for  the  wall  of  an 
additional  story.  To  the  extent  of  such  use  his  title  is  clearly 
established.  We  have  said  that  this  use  was  not  an  ouster 
of  the  coterminous  owner  from  the  possession  of  the  soil.  It 
was  an  easement  for  the  support  of  the  rear  wall  of  the 
house.  By  the  common  law,  easements  must  be  established 
against  an  owner  of  an  estate  of  inheritance;  although  they 
may  arise  from  user,  such  user  is  regarded  by  fiction  of 
law  only  as  evidence  of  a  grant,  and  as  the  right  claimed  is 
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of  a  permanent  nature,  it  is  said  that  the  supposed  grant 
ooald  baye  been  legally  made  only  by  a  party  who  could 
impose  a  permanent  burden  on  the  servient  tenement;  thai, 
is  to  say,  by  the  owner  of  an  estate  of  inheritance.  But  ii» 
this  case  we  have  no  concern  with  this  principle  of  the  common- 
law,  and  need  not  inquire  into  its  application,  or  into  seem-^ 
ing  modifications  of  it.  Both  of  the  lots  in  question  are  held 
under  leases  for  ninety-nine  years,  renewable  forever;  and  it. 
is  well  settled  that  the  holders  of  such  leases  have  the  abso* 
lute  control  and  management  of  the  property;  they  usually 
have,  in  point  of  fact,  far  more  valuable  interests  in  it  thai» 
the  reversioner  who  holds  the  estate  of  inheritance:  Crowe  t. 
WiUon,  65  Md.  481,  482;  57  Am.  Rep.  343.  The  bank 
retained  all  its  rights  in  the  division  wall  which  are  not- 
inconsistent  with  the  enjoyment  of  the  easement.  It  wa» 
bound  to  permit  it  to  be  used  as  a  support  for  Putzers  house 
in  the  accustomed  '*^  manner;  but  this  is  the  limit  of  it» 
obligation.  It  would  be  unreasonable  to  deny  to  it  the  right 
to  improve  its  own  property  according  to  its^nterests  and 
inclinations;  provided  it  did  not  infringe  the  rights  of  other 
persons.  In  fact,  the  wall  which  it  proposed  to  take  down 
was  insufficient  to  support  the  building  which  it  desired  to 
erect.  If  this  should  be  taken  down  and  another  larger  and 
stronger  one  built  in  its  stead  it  would  thereby  exercise  it» 
own  legitimate  rights  of  property;  and,  if  it  gave  to  the 
adjoining  house  the  same  right  of  support  in  the  new  wall 
which  it  had  in  the  old  one,  it  would  not  injure  its  neigh'- 
bor.  This  seems  to  us  the  just  settlement  of  this  controversy, 
Putzel  may  be  put  to  some  inconvenience  while  the  building 
is  going  on,  but  this  is  one  of  the  unavoidable  consequences 
of  living  in  a  closely  built  city.  We  have  said  that  each 
portion  of  this  division  wall  belonged  in  severalty  to  the  pro» 
prietor  on  whose  ground  it  stood,  but,  even  if  these  proprietors 
had  been  tenants  in  common  of  this  wall,  the  result  would 
not  have  been  practically  different.  In  Standard  Bank  y» 
Stokes,  L.  R.  9  Ch.  Div.  72,  Sir  George  Jessel  cites  witb 
marked  approval  Cubitt  v.  Porter,  8  Barn.  &  C.  257.  He 
quotes  as  follows  from  the  opinion  of  Mr.  Justice  Bayley: 
^ There  is  no  authority  to  show  that  one  tenant  in  common 
can  maintain  an  action  against  the  other  for  a  temporary 
removal  of  the  subject  matter  of  the  tenancy  in  oommoo, 
the  party  removing  it  having  at  the  same  time  an  intention 
of  making  a  prompt  restitution.    It  was  not  a  destruction. 


Jul  1894.]    Putzbl  «•  Dbovbbs'  bto.  Nat.  Bahk.  808 

The  object  of  the  party  wm  not  that  there  shoald  be  no  wall 
there,  bat  that  there  should  be  a  wall  there  again  aa  expedi- 
tioasly  as  a  wall  could  be  made.''  And,  in  a  subseqaent  part 
of  bis  opinion,  he  says:  '^As  I  have  read  the  law  from  the 
itatements  of  eminent  judges,  he  [that  is  a  tenant  in  com* 
mon]  has  a  right  to  pull  down  when  the  wall  is  '*'  neither 
defective  nor  out  of  repair,  if  he  only  wishes  to  improve  it, 
or  put  up  a  better  or  handsomer  one."  Chancellor  Kent  was 
of  the  same  opinion.  In  the  following  passage  from  his 
Commentaries  (vol.  8«  p.  437)  he  assumes  the  right  as  set> 
tied:  **  If  there  be  a  party  wall  between  two  houses,  and  the 
owner  of  one  of  the  houses  pulls  it  down  in  order  to  build  a 
new  one,  and  with  it  he  takes  down  the  party  wall  belonging 
equally  to  him  and  his  neighbor,  and  erects  a  new  house  and 
new  wall,  he  is  bound  on  his  part  to  pull  down  and  reinstate 
it  in  a  reasonable  time,  and  with  the  least  inconvenience." 
And  from  the  remarks  of  Chief  Justice  BartoI|  in  Olenn  v. 
Davis,  35  Md.  219, 6  Am.  Rep.  389,  it  may  be  readily  inferred 
that  the  opinion  of  this  court  was  the  same. 

The  allegations  of  the  bill  of  complaint  were  sufficient  to 
give  a  court  of  equity  jurisdiction,  and  they  justified  the  pre* 
liminary  injunction.  The  complainant  has  not  proved  the 
precise  title  to  the  wall  which  he  alleged;  although  he  has 
proved  a  title  to  a  portion  of  it  and  an  interest  in  the  other 
portion  by  way  of  easement.  For  the  reasons  which  we  have 
stated,  we  approve  of  the  dissolution  of  the  injunction,  and 
to  that  extent  the  decree  below  will  be  affirmed.  But  the 
right  to  take  down  the  wall  is  not  absolute  and  uncondi- 
tional; it  is  qualified  in  the  manner  which  we  have  explained 
in  a  previous  part  of  this  opinion.  The  bank  is  bound  to 
finish  the  division  wall  at  its  own  expense,  and  to  allow 
to  Putzers  house  the  same  right  of  support  which  it  had 
in  the  old  wall,  and  to  indemnify  him  for  the  necessary 
expenses  which  he  has  incurred  and  may  incur  in  protecting 
his  property  from  the  consequences  of  the  removal  of  the 
old  wall.  For  failure  to  do  these  things  it  would  be  liable  to 
an  action  at  law.  But  as  a  court  of  equity  had  jurisdiction 
of  this  case,  although  it  could  not  give  the  precise  relief 
prayed,  it  was  proper,  according  to  well-settled  '*'  prin- 
oiples,  to  do  complete  justice  between  the  parties,  and  thus 
avoid  multiplication  of  suits  in  the  future.  It  ought  to  have 
Tetained  the  bill  for  the  purpose  of  settling  and  adjudicating 
ftny  claim  which  may  arise  in  favor  of  Futzel  against  the 
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bank,  in  accordance  with  the  principles  which  we  ha^o 
stated.  We  disapprove  of  that  portion  of  the  decree  which 
dismisses  the  bill. 

Decree  affirmed  in  part,  and  reversed  in  part,  and  cause 
remanded  for  further  proceedings,  the  costs  in  this  court  to 
be  equally  divided  between  the  parties. 

Partt  Walls.  —  Advkrsb  PossBssioir  or  Land  Uitdbb,  Whbthbb 
AoQUiRBD  BT:  Seo  the  extended  note  to  Bioch  t.  Itham,  92  Am.  Deo.  297. 

Partt  Walls— Right  to  Rbbuild. — When  either  building  becomea  ao 
dilapidated  that  rebailding  becomes  neoeasary  iu  owner  may,  for  that  pnr^ 
pone  and  on  reasonable  notice  to  the  adjoining  tenant^  and  nsiog  proper 
oare  and  skill,  take  down  and  rebuild  the  party  wall  without  incurring 
liability  to  the  other  tenant:  ParMdgt  r.  Oilbert,  16  N.  Y.  601;  69  Am. 
Deo.  632,  and  note.  Each  owner  of  a  party  wall  may  build  it  higher,  and 
nse  it  as  the  lateral  wall  of  such  house  as  he  may  desire  to  ereot,  so  long  m 
he  does  not  impair  the  value  of  the  wall  to  the  other  owner:  thertU  t» 
Bdward,  149  Mass.  588;  14  Am.  St.  Rep.  462,  and  note;  to  the  same  effect 
•ee  Oraces  r.  Smith,  87  Ala.  450;  13  Am.  St.  Rep.  60,  and  note. 
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Bmploteb  and  Emplotkb—Contkact  of  Hiking^ Skill  Rbquisitb. — If  a 
person  is  engaged  to  perform  services,  such,  for  in;»tance,  as  to  play 
baseball,  the  skill  which  he  is  required  to  exercise,  in  the  absence  of 
speoial  stipulations  on  the  subject,  is  that  commonly  possessed  by  per* 
sons  of  ordinary  skill,  competency,  and  standing  in  that  partioular 
business. 

Okdinaby  Skill  is  that  degree  of  skill  which  men  engaged  in  a  business  or 
art  usually  employ,  not  that  which  belongs  to  a  few  men  only  of  extra* 
ordinary  endowment  and  capacity. 

A  UsAGB  to  be  admissible  mnst  be  proved  to  be  known  to  the  parties,  or  to 
be  so  general  and  well  established  that  knowledge  and  adoption  of  it 
may  be  presumed,  and  it  must  be  certain  and  uniform. 

A  Custom  or  Usagb  will  not  bb  PiBMrrrBD  to  Vabt  thb  Tbrms  of  a 
Special  Contract.  Hence,  if  a  contract  is  entered  into  by  which  one 
person  employs  another  for  a  stated  period,  the  employer  cannot  justify 
his  discharge  of  the  employee  on  the  ground  that  a  custom  existed  in 
the  business  giving  him  the  right  to  cancel  the  contract  on  ten  dayiT 
notice  that  the  employee  was  deficient  in  his  work. 

A  Usaqb  Inconsistent  wfth  a  Contract  oannot  be  given  in  evidenoa  to 
affect  it. 

Thb  Mbasurb  or  Damaobs  fob  thb  Wrongful  Dookabob  of  am  Bii* 
PLOTBB  is  the  amount  agreed  to  be  paid  him  after  the  time  ho  mm 
not  permitted  to  work,  after  deducting  anoh  sums  as  he  had  earned,  ot^ 
by  the  exercise  of  reasonable  diligence,  might  have  earned,  in  the  lin« 
of  his  business  during  the  remainder  of  the  period  covered  by  Iho  ooft* 
track 
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William  S.  Bryan^  Jr»,  and  Edward  N.  Rich^  for  the  appel- 
hnt 

John  if.  Gallagher^  for  the  appellee. 

^^  Bbiscob,  J.  This  suit  was  brought  for  the  alleged 
breach  of  a  special  contract  of  hiring.  The  contract  was 
made  and  entered  into  by  and  between  the  Baltimore  Base- 
ball Club  of  the  city  of  Baltimore,  party  of  the  first  part, 
•**  and  John  T.  Pickett  of  the  city  of  Chicago,  party  of  the 
second  part,  and  is  in  these  words:  "  The  said  party  of  the 
second  part  agrees  to  play  ball  for  the  party  of  the  first  part 
for  the  season  of  1892,  for  the  sum  of  three  thousand  ($3,000) 
dollars,  with  five  hundred  dollars  advanced  on  contract; 
said  sum  of  five  hundred  ($500)  dollars  to  be  considered 
part  of  the  said  three  thousand  ($3,000)  dollars  above  stated. 
Salary  payable  first  and  fifteenth  of  each  month;  services  to 
commence  on  the  26th  of  March,  1892,  and  end  on  October 
8l8t,  1892.'' 

The  appellee,  the  plaintiff  below,  entered  upon  the  services 
and  performed  them  unUl  the  first  day  of  June,  1892,  when 
he  was  discharged  or  released.  He  was  paid  the  five  hun- 
dred ($500)  dollars  advanced  money,  and  also  four  payments 
on  account  of  his  salary.  The  grounds  set  for  his  discharge 
were  want  of  skill  and  ability.  The  judgment  was  for  the 
plaintiff,  and  the  defendant  has  appealed. 

At  the  trial  there  were  ten  exceptions  reserved  to  the  re- 
jection by  the  court  of  evidence  offered  by  the  defendant,  the 
third,  ninth,  and  tenth  of  which  were  abandoned  at  the  hear* 
ing.  There  were  also  exceptions  to  the  granting  of  the  first, 
fourth,  and  fifth  prayers  of  the  plaintiff,  and  to  the  rejection 
of  the  first,  third,  sixth,  and  eighth  prayers  of  the  defendant, 
and  to  the  instruction  on  the  part  of  the  court.  These  excep- 
tions form  the  basis  of  this  appeal,  and  we  will  pass  upon 
them  in  their  regular  order.  There  were  two  defenses  relied 
upon  by  the  appellant. 

1.  That  the  plaintiff  did  not  exercise  that  degree  of  skill 
and  efficiency  required  of  professional  baseball  players,  play- 
ing in  the  league  or  association  to  which  the  defendant  be- 
longed, and  was  discharged  for  inefficiency. 

2.  That  there  was  a  universal  and  well-known  custom 
observed  by  all  professional  baseball  clubs  that  '^^  the  club 
shnll  have  the  right,  on  ten  days'  notice,  to  release  any  player 
who  does  not  come  np  to  the  requirements  of  his  position, 

AH.  tfv.  Rip^  Vou  XLIV.  -» 
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and  play  Batisfactorily;  that  the  defendant  received  the  ten 
days'  notice  and  was  discharged. 

It  will  be  observed  that  the  contract  in  this  case  was  a 
special  one,  for  a  precise  period,  definite  in  its  terms,  and  is 
simply  an  ordinary  hiring  under  a  special  contract.  It  is 
entirely  silent  as  to  the  degree  of  skill  the  plaintiff  should 
possess  in  the  business  for  which  he  was  employed.  In  the 
words  of  the  contract  '*  he  was  to  play  ball  for  the  Baltimore 
Baseball  Club,  the  party  of  the  first  part,  for  the  season  of 
1892."  Now,  it  is  a  well-settled  rule  that  the  standard  of 
comparison  or  test  of  efficiency  is  that  degree  of  skill,  effi* 
ciency,  and  knowledge  which  is  possessed  by  those  of  ordi- 
nary skill,  competency,  and  standing  in  the  particular  trade 
or  business  for  which  they  are  employed.  And  as  the  con- 
tract  provided  for  no  higher  degree  of  skill  than  this,  none 
other  could  be  required.  The  supreme  court  of  Pennsylvania 
lays  down  the  doctrine  to  be:  *'  Where  skill  as  well  as  care 
is  required  in  performing  the  undertaking,  if  the  party  pur- 
port to  have  skill  in  the  business,  and  he  undertakes  for  hire, 
he  is  bound  to  the  exercise  of  due  and  ordinary  skill  in  the 
employment  of  his  art  or  business  about  it,  or,  in  other  words, 
to  perform  in  a  workmanlike  manner.  In  cases  of  this 
sort  he  must  be  understood  to  have  engaged  to  use  a  degree 
of  diligence,  attention,  and  skill  adequate  to  the  perform- 
ance of  his  undertaking.  Ordinary  skill  means  that  degree 
which  men  engaged  in  that  particular  art  usually  employ, 
not  that  which  belongs  to  a  few  men  only  of  extraordinary 
endowments  and  capacities":  Waugh  v.  Skunk,  20  Pa.  St. 
133;  also  Harmer  v.  CorneliuSf  5  Com.  B.,  N.  S.,  236;  Parker 
v.  PlatU  74  111.  432. 

•*•  This  doctrine  was  fairly  submitted  to  the  jury  by  the 
first  prayer  of  the  plaintifi*  and  the  fourth  prayer  of  the  de- 
fendant, by  which  they  were  in  substance  told  that  if  they 
found  that  the  plaintiff  did  not  possess  and  exercise  the  skill, 
knowledge,  and  efficiency  possessed  and  exercised  by  otlier 
professional  baseball  players  of  ordinary  skill,  knowledge, 
and  efficiency,  and  that  he  was  discharged  for  such  reasons^ 
then  their  verdict  must  be  for  the  defendant  A  large  num- 
ber of  witnesses,  who  had  been  professional  baseball  players 
for  six  or  ten  years,  and  who  had  played  with  the  plaintiff, 
testified  that  they  considered  him  a  good  player,  and  that  he 
played  an  average  good  game  of  ball. 

We  pass  now  to  the  second  question  in  the  case.     The 
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contention  on  the  part  of  the  appellant  is  that  the  contr.ut 
was  made  subject  to  a  usage  or  custom  that  the  club  had  a 
right  to  cancel  the  contract  and  discharge  the  player  on  giv- 
ing ten  days'  notice  when  the  player  is  deficient  in  his  play- 
ing. The  contract  is  entirely  silent  upon  this  subject,  and 
it  is  not  admitted  that  the  player  had  the  reciprocal  right 
to  abandon  the  club,  or  to  cancel  the  contract  when  he 
deemed  it  proper  or  right  to  do  so.  We  have  carefully  exam- 
ined the  testimony,  and  find  a  failure  of  proof  to  establish 
any  usage.  The  evidence  was  manifestly  too  vague  and  un- 
meaning to  warrant,  upon  any  principles,  the  submission  of 
any  propoeition  based  upon  it.  The  plaintiflF  testified  **  that 
he  had  been  playing  professional  baseball  for  the  past  nine 
jears,  is  familiar  with  the  rules  of  the  game,  and  had  signed 
contracts  for  professional  clubs;  that  he  had  never  signed  a 
contract  with  the  ten  days*  clause;  that  he  never  even  saw  one, 
and  knew  of  no  custom  by  which  a  player  could  be  discharged 
that  way;  that  nothing  was  said  about  it  when  he  signed." 
The  authorities  all  hold  that  a  usage  to  be  admissible  must  be 
proved  to  be  known  to  the  parties  or  be  so  general  and  well  es- 
tablished •*''  that  knowledge  and  adoption  of  it  may  be  pre- 
sumed, and  it  must  be  certain  and  uniform:  Foley  v.  Masony 
6  Md.  51;  Second  Nat,  Bank  v.  Western  Nat.  Bankf  61  Md. 
128;  34  Am.  Rep.  300;  Citizens'  Dank  v.  Orafflln,  31  Md.  520;. 
1  Am.  Rep.  66;  Patterson  v.  Crowther,  70  Md.  125.  But  con- 
reding  that  there  was  sufficient  evidence  of  the  custom  and 
usage  contended  for  by  the  appellant,  we  are  clearly  of  the 
opinion  that  it  was  not  admissible  to  vary  the  terms  of  this 
special  contract.  The  contract,  as  we  have  said,  is  one  for  a 
definite  term  of  service  and  binding  on  both  parties.  To  ad- 
mit the  usage  would  not  only  destroy  its  mutuality,  but  vary 
its  terms.  The  supreme  court  of  Rhode  Island,  in  a  similar 
case  to  the  one  now  under  consideration,  held  that  '^  a  local 
usage  cannot  be  considered  a  part  of  a  contract  when  it  con- 
tradicts that  contract."  Justices  Durfee  and  Haile,  in  de- 
livering the  opinion  of  the  court,  say  the  contract  and  usage 
eannot  stand  together.  Either  the  contract  must  prevail 
and  make  void  the  usage,  or  the  usage  must  ^prevail  and 
make  void  the  contract.  The  contract  described  in  this  dec- 
laration is  not  a  contract  made  with  reference  to  ^he  usage, 
bat  against  it.  The  contract  described  is  to  labor  for  a  year* 
but  the  usage  terminates  it  at  will.  The  contract  is  by  the 
Tery  fact  of  its  existence  a  protest  against  the  usage,  for  it 
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ceases  to  be  a  special  contract  the  moment  that  the  usage  is 
made  part  of  it.  A  usage  which  annuls  such  a  contract  can- 
not be  given  in  evidence,  without  subverting  the  well-settled 
rule  that  usages  inconsistent  with  a  contract  cannot  be  given 
in  evidence  to  afifect  it:  Sweet  v.  Jenkins,  1  R.  I.  147;  86  Am. 
Dec.  242.  And  to  the  same  effect  is  the  case  of  Peters  v. 
tilaveley,  15  L.  T.  275,  court  of  queen's  bench,  where  Chief 
Justice  Cockburn  holds  that,  the  contract  being  for  one  week 
certain,  the  custom,  even  if  proved,  could  not  control  it;  •^^ 
also  Smith  y.  Shendan,  10  N.  Y.  Supp.  365;  32  N.  Y.  St  Rep. 
23.  The  same  rule  has  been  established  by  this  court  in  a 
number  of  cases:  Foley  v.  Mason,  6  Md.  51;  Citizens*  Bank  t. 
Grafflin,  31  Md.  520;  1  Am.  Rep.  66;  Susquehanna  Fertilizer 
Co.  v.  White,  66  Md.  452;  59  Am.  Rep.  186;  Patterson  v. 
Crowthers^  70  Md.  125;  First  Nat.  Bank  v.  Taliaferro,  72  Md. 
165. 

It  follows,  then,  from  this  view  of  the  case,  that  there  was 
no  error  by  the  court  in  granting  the  plaintiff's  fourth  and 
fifth  prayers,  which  were  to  the  effect  that  there  was  no 
evidence  of  any  usage  by  whicli  the  plaintiff  could  be  dis- 
charged before  the  end  of  the  contract  period  without 
sufficient  cause,  and  the  exclusion  from  the  jury  of  all  evi- 
dence offered  to  show  the  existence  of  such  a  usage.  The  first 
prayer  of  the  defendant  relative  to  the  existence  of  the  usage 
was  properly  rejected.  The  third,  sixth,  and  eighth  prayers 
of  the  defendant  were  properly  rejected,  for  the  reasons  we 
have  heretofore  given.  The  first  prayer  granted  on  the  part 
of  the  plaintiff  was  correct,  and  contained  the  law  upon  that 
branch  of  tlie  case.  We  have  examined  all  the  exceptions, 
and  discover  no  error  of  which  the  appellant  has  a  right  to 
complain. 

The  first,  second,  fifth,  sixth,  and  seventh  exceptions  to  the 
admission  of  evidence  are  substantially  the  same,  and  pre* 
sent  the  question  as  to  the  degree  cf  skill  required  of  the 
plaintiff  in  the  performance  of  his  duty.  The  evidence  was 
properly  rejected,  because  it  tended  to  exact  or  to  establish  a 
higher  degree  of  skill  than  that  contemplated  by  the  contract. 
Tlie  appellant  was  not  a  member  of  the  National  League  at 
tlie  time  the  contract  was  entered  into,  on  November  14, 
1891;  it  did  not  become  such  until  January,  1892.  This 
testimony  was  therefore  immaterial  and  irrelevant.  The 
fourth  exception  was  to  tlie  refusal  of  the  court  to  allow 
the  following  question  to  be  answered:  *'Can  you   tell  *^^ 


Jau.  Ibb4.^     Bal.timo&£  Baseball  Club  v.  Fickjctt.        809 

whether  or  not  there  was  any  public  complaint  by  the  pa- 
trons of  the  manner  in  which  Mr.  Pickett  filled  his  position''? 
It  is  unnecessary  to  pass  upon  the  exception,  as  the  witness 
afterward  sobstantially  answered  the  question  proposed,  and 
defendant  had  the  benefit  of  his  answer.  The  remaining  ex- 
ception was  to  the  instruction  of  the  court  as  to  the  measure 
of  damages.  This  prayer  instructed  the  jury  that  if  they 
found  for  the  plaintiff,  he  was  entitled  to  recover  the  con- 
tract price,  less  such  sums  as  may  have  been  paid  to  him, 
and  also  less  such  sums  as  he  earned,  or  by  the  exercise  of 
due  diligence  might  have  earned,  in  the  line  of  his  busi- 
ness, during  the  remainder  of  the  period  covered  by  the  con- 
tract. We  think  this  was  unexceptionable,  and  is  the  law 
laid  down  by  this  court  in  Cu7,iberland  etc.  R.  R.  Co.  t.  Slnck^ 
45  Md.  16l/ 

Finding  no  error,  and  the  whole  case  having  been  fairly 
mbmitted  to  the  jury,  the  judgment  will  be  aflirmed. 

Judgment  aflSrmed.  

Mastbh  akd  Sssvaht.— Ck>NTRAor  TO  WosK  TO  One's  SATisTAcmoNt 
8m  the  extended  notee  to  Dupifxeie.  BoiierCtk  v.  Oarden^  64  Am.  Rep.  711; 
■id  Oibmmr.  Cranage^  33  Am.  Rep.  363. 

Mastbs  ahd  Sxrtart — Damagx  tor  WsoHOTui.  DisoHARG*  or  Sbry- 
AVT. — The  measure  of  damages  for  the  refusal  of  an  employer  to  permit  his 
employee  to  perform  a  contract  of  employment  is  the  stipulated  salary  less 
tile  amoant  the  plaintiff  aetnally  earned,  or  might  hy  due  and  reasonable 
diligence  have  earned,  after  his  dismissal:  Ohutead  ▼•  Bach,  78  Md.  132| 
aMUf  p.  273,  and  note. 

Custom — ^NKCBssrrr  por  Enowledos  or  bt  Parties,  BsroRS  Admts- 
HSLR. — Knowledge,  either  express  or  implied,  of  a  particniar  custom  must 
be  shown  in  order  to  bind  a  party  to  a  contract  by  it:  Bodfiah'y.  Faae,  23 
MeL  90;  39  Am.  Dec.  611,  and  note;  Fir$i  Nat,  Bank  v.  Ftsle,  133  Pa.  St 
211;  19  Am.  St  Rep.  G3u;  ^oraii  t.  Strachan^  86  Qa.  408;  22  Am.  St  Rep. 
471,  and  notei.  See^  also^  the  note  toDeslrehan  ▼•  Louiaiajia  etc  Co.,  40  Auu 
8t  Rep.  S72. 

Custom — Whxh  bot  Admissiblb  to  Vaet  Contract. —Usage  or  ens- 
torn  cannot  be  proved  to  alter  or  contradict  the  express  or  implied  terms  of 
a  contract  free  from  ambignity:  Hopper  v.  Sage,  112  N.  Y.  5H0;  8  Am.  St 
Rep.  771;  Mutual  A$mr,  8oc  t.  Seottisk  Union  eic.  Im,  Co,,  84  Va.  110;  10 
Am.  8t  Rep.  819,  and  note.  Evidence  is  inadinisitible  to  contradict  tiie 
terms  of  an  express  contract:.  JSrow/i  T.  Foster,  113  Mass.  136;  18  Am.  Rep. 
463;  RandaU  v.  Smith,  63  Mo.  105;  18  Am.  Rep.  200,  and  extended  note; 
Boardman  r,  Spooner,  13  Allen,  353;  90  Am.  Dec.  196;  Cox  t.  Peterson,  80 
Ala.  608;  68  Am.  Dee.  145,  and  note;  Barlmo  v.  Lambert,  28  Ala.  704;  66 
Am.  Deo.  374.  See  the  extended  note  to  WUmermg  ▼•  McOaughey^  6  Am. 
^.  67a 
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Thomas  v.  Grbgq. 

[78  Mabtlamd,  Mfi.) 

CoRPORATioirB— Stock  DiviDiNM-^Ordinarily  a  diridend  declared  in  siook 
it  to  be  deemed  capital,  and  a  dividend  in  money  ii  to  be  deemed 
iDcome. 

ItSMAI^IDBRHBN   AMD  TENANT  FOB  LlTB — StOOK  DiVIDSNDS.— A  dividend, 

althoagh  declared  in  stock,  is,  if  based  on  the  earnings  ol  the  corpora- 
tion, in  reality,  by  whatsoever  name  called,  but  the  income  of  the  cap* 
ital  invested,  and  a  mode  of  distributing  the  profits. 

IRbmaindbrhem  and  Tenant  vor  LirB—STOCK  Dividends. — When  H  is 
possible  for  the  court  to  ascertain  whether  the  distribution  in  a  stock 
dividend  includes  net  earnings,  and,  if  ao^  what  proportion,  and  also 
whether  snch  earnings  were  intended  to  be  made  a  part  of  the  capital, 
or  merely  to  be  used  temporarily,  with  the  intention  on  the  part  of 
the  directors  of  refunding  them  to  the  shareholders  as  income,  the 
court  should  make  snch  investigations,  and  dispose  of  the  stock  in  an 
equitable  way  between  the  tenants  for  life  and  the  remaindermen. 

RncAiNDBRHEN  andTbnant  FOR  LiFB — Stock  D1VIDKND8. — If  a  resolution 
of  a  corporation  making  a  dividend  in  stock  declares  that  the  amount 
distributed  is  a  part  of  the  net  earnings  and  income  of  snch  corporation 
received  for  the  fiscal  years  therein  designated,  and  that  the  directors 
therefore  resolve  that  a  dividend  of  a  designated  per  cent  be  declared 
upon  the  common  stock,  payable  in  common  stock  of  the  company,  auch 
dividend  must  be  regarded  as  the  property  of  a  person  who  was,  during 
the  time  the  earnings  accrued,  a  tenant  for  life  of  the  stock  upon  which 
the  dividend  was  declared,  and  not  the  property  of  the  remainder- 
men. 

Oobporation — Stock  Dividends,  Apportionment  of.— If  it  appears  that 
a  stock  dividend  has  been  declared,  resulting  from  the  net  earnings  of 
a  corporation  during  a  time  specified,  for  a  portion  of  which  time  a  life 
estate  existed  in  respect  to  the  stock  npon  which  the  dividend  is  de- 
clared, the  court  should  ascertain  the  amount  of  the  net  earninga  era« 
braced  within  the  period  of  the  life  estate,  and  award  to  the  tenant 
thereof  such  amount,  and  the  balance  to  the  remaindermen. 

James  M.  Ambler,  Randolph  Barton^  Skipmth  WUmer^  W. 
Cabell  Bruce,  D.  K,  E.  Fisher^  and  William  A.  Ftaher^  for  the 
appellants. 

Samuel  Snowden,  for  the  appellees. 

•*•  Boyd,  J.  John  Gregg  died  on  February  11,  1890, 
leaving  a  last  will  and  testament  by  which  he  left  one-half 
of  his  •^'^  property  to  three  trustees,  iti  trust  for  the  sole  and 
separate  use  and  benefit  of  his  daughter,  Annie  G.  Thomas, 
for  and  during  her  natural  life,  and  after  her  death  then  in 
trust  to  grant  and  convey,  transfer,  and  deliver  the  same  to 
the  issue  of  her  body  living  at  the  time  of  her  death,  sliare 
and  share  alike,  etc.     The  other  half  of  his  property  is  left 
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to  the  same  trustees  for  the  benefit  of  his  other  daughter, 
Margaret  Pennington,  for  and  during  her  natural  life,  and 
after  her  death  to  be  held  in  trust  for  the  issue  of  her  body 
living  at  the  time  of  her  death,  share  and  share  alike,  etc. 
Li  each  case  provision  is  made  for  the  disposition  of  the  prop- 
erty in  the  event  of  either  daughter  dying  without  issue. 

Amongst  other  provisions  the  will  directs  the  trustees  to 
make,  under  the  orders  and  supervision  of  a  court  having 
equity  jurisdiction,  a  division  and  partition  of  his  estate  into 
two  parts. 

Mrs.  Thomas  died  in  July,  1891,  leaving  three  children  and 
her  husband,  who  was  made  executor  of  her  last  will  and 
testament.  The  trustees  tiled  a  petition  in  the  circuit  court 
of  Baltimore  city,  asking  it  to  take  jurisdiction  over  the 
estate,  and  on  September  15,  1891,  that  court  did  assume 
jarisdiction  over  the  same.  On  December  13,  1892,  the 
trustees  filed  a  bill  or  petition  in  said  court,  asking  that  they 
may  be  directed  to  make  a  partition  of  the  estate  as  author- 
ixed  by  the  will.  They  gave  lists  of  the  properties,  bonds, 
Blocks,  etc.«  in  their  possession,  including  3,352  shares  of 
the  common  stock  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany. On  December  19,  1892,  they  filed  a  petition  in  which 
they  stated  they  had  failed  to  include  in  their  bill  670  shares 
of  the  common  stock  of  the  Baltimore  and  Ohio  Railroad 
Company,  which  were  issued  to  them  in  pursuance  of  a  reso- 
lution of  the  board  of  directors  of  said  company,  passed  on 
the  eleventh  day  of  November,  1891,  whereby  a  dividend  of 
twenty  per  cent  on  the  common  *^^  stock  of  the  company 
was  declared  for  the  three  fiscal  years,  ending  respectively 
September  30,  1889,  September  30,  1890,  and  September  30, 
1891,  and  that  the  670  shares  of  stock  were  issued  to  and  held 
by  them  as  dividends  or  earnings  on  the  3,352  shares  of  stock 
mentioned  in  the  bill,  and  prayed  the  court  to  permit  them 
to  amend  their  bill  by  including  the  670  shares  of  stock, 
which  amendment  was  allowed  by  the  court. 

The  parties  in  interest  answered  the  bill  as  amended. 
John  Marshall  Thomas,  the  husband  and  executor  of  Annie 
U.Thomas,  who  died  in  July,  1891,  claimed  in  his  answer 
that  inasmuch  as  the  said  670  shares  of  stock  are  the  divi- 
dends and  earnings  of  the  3,352  shares  of  stock  held  by  the 
^leceased  in  his  lifetime,  for  the  three  years  ending  Septem- 
ber 30,  1889,  September  30,  1890,  and  September  30,  1891, 
respectively,  he,  as  executor  of  his  wife  and  in  his  own  right. 


312  Thomab  9.  QBEoa.  [Maryland, 

was  entitled  to  one*half  of  the  proportionate  part  of  the  said 
earnings  (dividend  stock)  that  were  earned  between  the  de- 
cease of  the  testator  on  February  11,  1890,  and  the  decease 
of  Mrs.  Thomas  on  July  8,  1891.  Margaret  Pennington  and 
husband  claimed  that  the  670  shares  of  stock  were  issued  bb 
a  dividend  on  account  of  earnings  and  income,  and  that  hence 
she  was  entitled  to  one-half  of  the  same  as  her  absolute  prop- 
erty. 

Testimony  was  taken,  and  the  court  passed  an  interlocu- 
tory decree  for  partition,  appointing  the  three  trustees  com- 
missioners. The  commissioners  made  their  return  to  the 
court,  and  included  one-half  of  the  said  670  shares  of  stock 
in  each  of  the  two  schedules  of  the  trust  property.  Mr.  and 
Mrs.  Pennington  and  Mr.  Thomas  excepted  to  the  return  of 
the  commissioners  and  trustees  for  the  reasons  set  out  in 
their  answers. 

The  circuit  court  of  Baltimore  city  overruled  the  excep- 
tions, ratified  and  confirmed  the  return  in  respect  to  those 
shares  of  stock,  and  directed  that  they  should  ^^*  be  held 
by  the  trustees  under  the  will  of  John  Oregg.  From  this 
decree  appeals  were  taken  by  J.  Marshall  Thomas,  in  his 
own  right  and  as  executor  of  Annie  Gregg  Thomas,  and 
by  Margaret  Pennington  and  husband.  The  first  question, 
therefore,  to  be  decided  is.  Are  the  670  shares  of  stock  issued 
by  the  Baltimore  and  Ohio  Railroad  Company  to  be  con- 
sidered as  income,  and  vest  in  the  life  tenants,  or  as  cap- 
ital, and  be  held  by  the  trustees,  together  with  the  rest  of 
the  trust  estate? 

Although  this  court  has  never  been  called  upon  before  to 
decide  this  question,  it  has  frequently  been  before  the  courts 
of  England  as  well  as  many  of  the  courts  of  last  resort  in 
this  country.  We  are  not  helped,  but  rather  embarrassed, 
however,  by  the  fact  that  so  many  courts  have  passed  upon 
the  question,  as  we  find  jurists  entitled  to  our  highest  respect 
widely  dififering  on  the  subject.  It  is  true  that  some  of  the 
decisions  can  be  reconciled  by  a  careful  examination  of  the 
facts  on  which  they  are  based,  yet  there  are  others  which  are 
irreconcilable. 

The  authorities  generally  agree  that  if  the  intention  of  the 
testator  can  be  gathered  from  the  will,  it  must  prevail  in 
determining  such  questions  as  are  now  presented  for  our  con 
sideration,  but  the  will  of  John  Gregg  throws  but  little,  if 
any,  light  on  the  subject.    There  is  a  class  of  cases  that  da- 
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cide  that  when  the  company  has  the  power  of  distributing  its 
profits  as  diYidends,  or  of  converting  them  into  capital,  and 
it  validly  exercises  such  power,  it  is  binding  on  ail  persons 
interested,  and  what  the  "company  says  is  income  shall  be 
income,  and  what  it  says  is  capital  shall  be  capital.*'  In 
other  words,  that  the  intention  of  the  company  shall  prevail 
in  determining  the  question. 

This  court  decided  in  StaU  v.  Baltimore  etc.  R.  R.  Co.^  6 
Gill,  363,  that  the  directors  of  this  company  are  only  bound 
to  divide  such  part  of  the  net  profits  as  they  may  deem 
proper;  that  they  can  apply  any  portion  of  the  •**  net  profits 
not  divided  to  any  legitimate  purposes  of  the  company,  and 
that  they  can  expend  the  revenues  of  the  company  abso- 
lutely, without  being  bound  to  refund  them,  or  they  could 
appropriate  and  agree  to  refund  them  to  the  stockholders  in 
their  discretion. 

This  statement  of  the  power  of  the  directors  assumes  of 
course  that  they  would  act  in  good  faith. 

The  only  evidence  in  the  case  tliat  in  any  way  reflects  upon 
the  intention  of  the  company  is  the  resolution  of  the  direc- 
tors declaring  the  dividends,  which  is  as  follows: 

'^Whereas,  for  the  fiscal  years  terminating  September 
80th,  1889, 1890,  and  1891,  the  net  earnings  and  income  of  the 
company  have  amounted  to  the  sum  of  $4,545.272.34 — as 
shown  by  its  reports — ^after  the  payment  of  dividends  on  the 
first  and  second  series  of  preferred  stock  to  the  amount  of 
|900,0OOy  the  adjusiment  of  sinking  fund  accounts,  and^ 
after  charging  to  operating  expenses  during  those  years  over 
one  DQillion  dollars  expended  in  betterments  and  improve- 
ments of  the  physical  condition  of  the  property,  and  in  bring- 
ing it  up  to  a  higher  working  standard; 

^AnD  WHEREAS,  after  charging  to  'Profit  and  Loss*  of 
those  years  the  sum  of  $1,617,051.09 — a  deduction  which  has 
been  deemed  proper  to  make  by  reason  mainly  of  deprecia- 
tion of  the  value  of  equipment,  which  properly  should  have 
been  made  during  the  year  1888 — there  still  remains  of  such 
net  earnings  and  income  the  sum  of  $3,311,455.23,  which 
Bum,  in  addition  to  the  amounts  derived  from  other  sources, 
has  been  used  in  reduction  of  tl)e  bonded  and  car  trust  in- 
debtedness of  the  company  to  the  amount  of  $1,325,102.64, 
and  also  for  the  permanent  improvement  of  the  railway,  and 
for  new  construction,  all  of  which  contribute  valuable  addi- 
tions to  the  property  and  to  the  capital  of  the  company: 


n 
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^Therefore  resolved^  That  a  dividend  of  twenty  (20)  per 
cent  be  declared  upon  the  common  stock  of  this  ***  com- 
pany, for  the  period  ending  September  30th,  1891,  payable 
on  and  after  Slst  day  of  December,  1891,  in  common  stock 
of  the  company,  at  the  office  of  the  treasurer,  to  the  stock- 
holders of  record,  on  the  30th  day  of  November,  1891,"  etc. 

As  BO  many  different  views  hnve  been  expressed  by  the 
courts  in  passing  upon  the  respective  rights  of  tenants  for 
life,  and  remaindermen  in  regard  to  what  are  commonly 
called  '*  stock  dividends,"  it  will  be  well  to  refer  to  some  of 
the  leading  cases. 

In  Minot  v.  Paine,  99  Mass.  101,  96  Am.  Dec.  705,  what  is 
sometimes  called  *'the  Massachusetts  rule"  was  adopted, 
viz., ''  to  regard  cash  dividends,  however  large,  as  income,  and 
stock  dividends,  however  made,  as  capital." 

The  court  said  that  the  trustee  needed  some  plain  prin-- 
ciple  to  guide  him,  and  deemed  the  above  rule  simple  and 
equitable,  as  well  as  in  conformity  with  the  prior  decisions  of 
that  court.  In  that  case  the  court  held  that  the  distribution 
of  stock  of  a  railroad  company  to  represent  improvements  on 
the  road,  construction  of  a  bridge,  etc.,  although  admitted  to 
have  been  made  from  the  net  earuings  of  the  company,  should 
be  treated  as  capital  and  not  as  income,  and  hence  should  be 
held  by  the  trustees  and  not  delivered  to  the  life  tenant. 
Regular  cash  dividends  had  been  paid  semiannually  on  the 
stock. 

This  rule  has  not  been  altogether  acceptable,  and  has  been 
somewhat  qualified,  or  modified,  by  subsequent  cases  in  that 
state,  although  the  general  principle  as  settled  in  Minol  v, 
Paine,  99  Mass.  101,  96  Am.  Dec.  705,  is  still  maintained.  In 
Daland  v.  Williams^  101  Mass.  571,  the  directors  having  voted 
to  increase  the  capital  stock  by  3,000  shares,  declared  a 
cash  dividend  of  40  per  cent,  and  authorized  the  treasurer 
to  receive  that  dividend  in  payment  for  2,800  shares,  the  re- 
maining 200  shares  to  be  sold,  the  court  held  that  the 
transaction  **•  was  virtually  a  stock  dividend,  and  that 
the  shares  must  go  to  the  remainderman's  fund.  In  Leland 
V.  Hoyden,  102  Mass.  542,  where  the  company  had  invested 
its  surplus  earnings  in  its  own  stock,  alid  subsequently  de- 
clared a  dividend  of  that  stock,  the  life  tenant  was  held  en- 
titled to  it 

The  Massachusetts  court  in  these  later  cases  determined 
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that  they  can,  in  deciding  whether  in  a  given  case  the  dis- 
tribution is  a  stock  or  cash  dividend,  consider  the  actual  and 
substantial  character  of  the  transaction,  and  not  its  nominal 
character  merely:  See,  also,  Rand  v.  Hiibbell^  119  Mass.  461; 
15  Am.  Rep.  121;  Heard  v.  Eldredge,  109  Mass.  258;  12  Am. 
Rep.  687;  Davis  v.  Jackson,  152  Mass.  58;  23  Am.  St.  Rep.  801. 
In  Rand  v.  Hubbell,  115  Mass.  461,  15  Am.  Rep.  121,  Chief 
Justice  Gray,  in  speaking  of  the  earnings  of  a  corporation, 
said:  *' When  a  distribution  of  said  earnings  is  made  by  the 
corporation  among  its  stockholders,  the  question  whether 
such  distribution  is  an  apportionment  of  additional  stock  or 
a  division  of  profits  depends  upon  the  substance  and  intent  of 
the  action  of  the  corporation,  as  shown  by  its  votes." 

In  the  case  of  Gibbons  v.  Mahon,  136  U.  S.  549,  Justice 
Gray  uses  very  much  the  same  language,  adding  that  ordina- 
rily a  dividend  declared  in  stock  is  to  be  deemed  capital, 
and  a  dividend  in  money  is  to  be  deemed  income,  of 
each  share."  Tlie  court  decided  that  the  new  shares  is- 
sued in  that  case  were  capital.  The  company  had  paid 
money  dividends  from  time  to  time,  and  had  invested  por- 
tions of  its  net  earnitigs,  income,  and  profits  in  the  enlarge- 
ment of  its  plant,  so  that  its  construction  account  exceeded 
$1,000,000 — being  double  the  capital  stock.  The  capital  was 
increased  to  $1,000,000,  and,  by  resolution  of  the  direc- 
tors the  increased  stock  was  awarded  to  the  shareholders, 
share  for  share.  The  greater  part  of  the  investments  was 
made  prior  to  the  beginning  of  the  life  tenancy,  although 
the  construction  account  was  increased  between  one  and  two 
hundred  thousand  dollars  afterward. 

^^'  The  court  practically  adopted  the  Massachusetts  rule, 
qualified  as  above  stated,  and  decided  that  the  new  stock 
was  capital. 

In  Connecticut  and  Rhode  Island  dividends  of  new  shares 
representing  accumulated  earnings  are  held  to  be  capital, 
and  not  income:  Brinley  v.  Grou^  50  Conn.  66;  47  Am.  Rep. 
618;  Broum,  Petitioner,  14  R.  I.  371;  51  Am.  Rep.  397. 

In  Richardson  v.  Richardson^  75  Me.  570,  46  Am.  Rep.  428, 
the  court  said:  "The  decided  preponderance  of  authority 
probably  concedes  the  point  that  dividends  of  stock  go  to  the 
capital  under  all  ordinary  circumstances."  In  Georgia  the 
eo<ie  is  construed  so  as  to  follow  the  Massachusetts  rule: 
UUUn  Y.  Guerrard,  67  Ga.  284;  44  Am.  Rep.  720. 
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In  England  there  have  been  a  namber  of  decisions  on  this 
question,  and  they  are  somewhat  conflicting.  The  earlier 
cases  decided  that  an  ordinary,  regular,  and  usual  dividend, 
whether  it  be  cash,  stock,  or  property,  belonged  to  the  life 
tenant,  and  that  an  extraordinary  dividend  belonged  to  tlie 
corpus.  In  the  later  cases  the  courts  have  examined  into 
the  real  nature  of  the  transaction  to  ascertain  the  intention 
of  the  company.  In  the  case  of  Bouch  v.  Sprotde,  L.  R.  12 
App.  Cas.  385,  397,  where  the  early  English  cases  are  re* 
viewed.  Lord  Herschell  quoted  with  approval  the  principle 
expressed  by  Lord  Justice  Fry:  "When  a  testator  or  settler 
directs  or  permits  the  subject  of  his  disposition  to  remain  as 
shares  or  stocks  in  a  company  which  has  the  power  either  of 
distributing  its  pro6ts  as  dividends,  or  of  converting  them 
into  capital,  and  the  company  validly  exercises  this  power, 
such  exercise  of  its  power  is  binding  on  all  persons  inter- 
ested  under  the  testator  or  settler  in  the  shares,  and  conse- 
quently what  IS  paid  by  the  company  as  dividend  goes  to  the 
tenant  for  life,  and  what  is  paid  by  the  company  to  the  share- 
holder as  capital,  or  appropriated  as  an  increase  of  the  capital 
stock  in  the  concern,  inures  to  the  benefit  of  all  who  are  ^^^ 
interested  in  the  capital."  That  expression  is  also  quoted  by 
Justice  Gray  in  Oibbon$  v.  Mahoriy  136  U.  S.  549. 

In  Pennsylvania  there  have  been  a  number  of  decisions 
beginning  with  Earp^s  Appeal^  28  Pa.  St.  368.  In  that  case 
a  testator  left  the  residue  of  his  estate  to  his  executors  in 
trust  to  collect  the  rents,  income,  and  interest,  and  to  pay  one 
equal  fourth  part  to  and  for  the  use  of  each  of  his  four  chil- 
dren during  their  natural  lives,  etc.  Among  the  residuary 
estate  was  stock  in  a  manufacturing  company  upon  which 
large  surplus  proBts  over  and  above  the  current  dividends 
had  accumulated  and  continued  to  accumulate  for  several 
years  after  the  death  of  the  testator.  With  the  consent  of 
the  executors  and  the  legatees  the  capital  stock  of  the  com- 
pany was  increased  and  new  stock  distributed  among  the 
stockholders  in  proportion  to  the  stock  held  by  them,  the 
surplus  earnings  or  profits  being  applied  to  the  payment  of 
such  increased  shares  of  stock.  It  was  held  that  so  much 
of  the  surplus  earnings  as  accumulated  before  the  death  of 
the  testator  was  principal,  and  subject  to  the  trust,  and  that 
the  accumulations  after  the  death  of  the  testator  were  as 
much  a  part  of  the  income  of  the  principal  as  the  current 
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dividends,  and  as  such  belonged  to  the  legatees  of  the  income 
for  life.     The  court  decided  that  the  surplus  earnings  could 
be  apportioned  so  as  to  credit  the  capital  with  such  as  had 
accumulated  prior  to  the  death  of  the  testator,  and  to  give  to 
the  life  tenant  those  earnings  that  had  accumulated  after  the 
testator's  death.    This  case  has  been  followed  in  Pennsyl- 
vania in  a  number  of  cases:   See  WiltbanVs  Appeal^  64  Pa. 
St  256;  8  Am.  Rep.  585;  Moss'  Appeal,  83  Pa.  St.  264;  24 
Am.  Rep.  164;  Biddle's  Appeal,  99  Pa.  St.  278;   Vinton's  Ap- 
peal, 99  Pa.  St.  434;  44  Am.  Rep.  116;  and  Smith's  Estate, 
140  Pa.  St  344;  23.  Am.  St  Rep.  237.    Different  results  were 
reached  in  these  cases,  but  the  principles  settled  in  Earp's 
Appeal,  28  Pa.  St  368,  were  affirmed.    Justice  Paxson,  in 
Moss'  Appeal,  83  Pa.  St  264,  24  Am.  Rep.  164,  after  referring  to 
the  general  '^^^  rule  that  nothing  earned  by  a  corporation  can 
be  regarded  as  profits  until  it  shall  have  been  declared  so  by 
the  directors,  and  that  the  stockholders  have  no  right  to 
claim  earnings  until  the  corporation  decides  to  distribute 
them  as  profits,  said:  "  But  when  a  corporation,  having  actu- 
ally made  profits,  proceeds  to  distribute  such  profits  amongst 
the  stockholders,  the  tenant  for  life  would  be  entitled  to  re- 
ceive them,  and   this  without  regard   to  the  form   of  the 
transaction.     Equity  which  disregards  form  and  grasps  the 
substance  would  award  the  thing  distributed,  whether  stock 
or  moneys,  to  whomsoever  was  entitled  to  the  profits." 

In  Van  Doren  t.  Olden,  19  N.  J.  Eq.  176,  97  Am.  Dec.  650, 
the  chancellor  reviewed  the  early  English  cases,  declined  to 
follow  them,  and  said:  '*  Chief  Justice  Lewis,  in  Earp's  Appeal, 
28  Pa.  St.  368,  considered  the  whole  niatter  fully,  and  settled 
the  law  in  Pennsylvania  on  this  subject  in  an  opinion  prepared 
with  great  ability,  on  what  appears  to  me  to  be  the  correct 
principles  to  be  applied  in  all  such  cases":  See,  also,  Ashhurst 
V.  Field,  26  N.  J.  Eq.  1. 

In  Lord  v.  Brooks,  52  N.  H.  72,  the  court  follows  Earp's 
Appeal,  28  Pa.  St.  368,  and  says  that  "  the  reasoning  in  Minot 
v^Paine^  99  Mass.  101,96  Am.  Dec.  705,  is  unsatisfactory 
to  us.*' 

The  case  of  Hite  v.  Hite,  93  Ky.  257,  40  Am.  St  Rep.  189, 
decides  that  '*  where  a  dividend,  although  declared  in  stock, 
is  based  upon  the  earnings  of  the  company,  it  is  in  reality, 
whether  callnd  by  one  name  or  another,  the  income  of  the 
capital  invested  in  it  II  is  but  a  mode  of  distributing  tlie 
profit'' 
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The  early  New  York  cases  are  to  the  same  effect  as  EarpU 
Appeal,  28  Pa.  St.  368;  Clarkson  v.  Clarksonj  18  Barb.  646; 
Simpson  v.  il/oore,  30  Barb.  637;  Goldsmith  v.  Swift,  26  Hun, 
201.  But  they  are  not  decisions  of  the  highest  court  in  thai 
state,  which  in  Rigga  v.  Cragg,  89  N.  Y.  479,  declined  to  pass 
upon  the  question,  as  it  was  not  necessary  to  decide  it. 

**•  Several  of  the  late  text-books  have  adopted  the  Penn- 
sylvania rule  as  the  correct  one,  and  some  of  them  speak  of 
it  as  the  American  rule,  although  they  are  not  correct  in 
stating  that  this  rule  prevails  in  every  state  but  Massachusetts 
and  Georgia:  Cook  on  Stocks  and  Stockholders,  sec.  554;  1 
Spelling  on  Private  Corporations,  sec.  457,  note  2;  2  Beach 
on  Private  Corporations,  sec.  600. 

It  will  be  seen  from  an  examination  of  the  above  author- 
ities that  they  differ  very  materially  as  to  the  proper  rule  to 
be  established  on  the  main  question,  as  well  as  on  minor 
matters.  But  there  are  some  principles  involved  in  the  ques- 
tion concerning  which  most  of  the  courts  are  in  accord. 

It  is  generally  admitted  by  those  courts  which  are  ordinarily 
inclined  to  hold  stock  dividends  to  bo  capital  that  there  may 
be  cases  in  which  they  should  be  held  to  be  income,  depend* 
ing  '^upon  the  substance  and  intent  of  the  action  of  the  cor- 
poration as  manifested  by  its  vote  or  resolution,"  as  was  said 
in  Gibbons  v.  Mahon,  136  U.  S.  559.  There  are  but  few  cases, 
if  any,  that  can  properly  be  construed  to  mean  that  although 
the  stock  dividends  only  included  net  earnings,  and  they 
were  intended  to  be  distributed  as  income,  and  not  as  capital^ 
yet  the  life  tenants  must  be  deprived  of  them  simply  because 
thev  were  stock  dividends. 

When  it  is  possible  for  the  court  to  ascertain  to  any  cer- 
tainty whether  the  distribution  in  the  stock  dividend  includes 
net  earning?,  and,  if  so,  what  proportion,  and  also  whether 
such  earnings  were  intended  to  be  made  a  part  of  the  capital 
or  merely  to  be  used  temporarily  with  the  intention  on  the 
part  of  the  directors  of  refunding  them  to  the  shareholders  as 
income,  we  think  it  is  the  duty  of  the  court  to  make  such 
investigations  and  dispose  of  the  stock  in  an  equitable  way 
between  the  tenants  for  life  and  the  remaindermen. 

The  resolution  of  the  railroad  company  passed  November 
11,  1891,  shows  that  the  amount  distributed  was  ••^  a  part 
of  the  net  earnings  and  income  received  for  the  three  6scal 
years  ending   September   30,    1889,    1890,  and    1891,   and 
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"whereas"  it  was  used  by  the  directors,  "therefore  resolved 
that  a  dividend  of  twenty  (20)  per  cent  be  declared  upon  the 
common  stock  of  this  company  for  the  period  ending  Septem- 
ber 30tb,  1891,  payable  on  and  after  31st  day  of  December, 
1891."  If  the  resolution  had  stopped  there  it  could  hardly 
be  doubted  that  the  life  tenants  were  entitled  to  at  least  a  por- 
tion of  such  a  dividend,  and  are  they  to  be  deprived  of  all  in- 
terest in  the  dividend  simply  because  it  was  made  payable 
"in  common  stock  of  the  company"?  We  think  not  This 
stock  was  intended  '^  for  the  sole  and  separate  use  and  benefit" 
of  the  daughters  of  the  testator  during  their  lives,  according 
to  the  terms  of  the  will.  He  wanted  them  to  enjoy  the  use 
and  benefit  of  his  property  as  long  as  they  lived.  He  unques- 
tionably did  not  contemplate  having  all  the  income  on  over 
$300,000  of  his  property  added  to  the  capital  from  time  to 
time,  although  he  knew,  or  was  presumed  to  know,  that  the 
directors  could  use  it  for  the  legitimate  purposes  of  the  com- 
pany if  they  deemed  it  proper.  In  his  original  will  he  ex- 
pressed the  wish  that  all  investments  in  railroad  stocks,  or  in 
any  other  like  securities  left  by  him,  should  be  kept  intact 
by  the  trustees  as  they  existed  at  the  time  of  his  death,  except 
such  as  might  become  payable  or  redeemable. 

It  is  true  he  modified  that  in  the  codicil  to  his  will,  and 
authorized  a  sale  of  his  stock,  etc,  whenever  in  the  judgment 
of  all  three  of  bis  trustees  a  sale  would  be  advantageous  to 
those  interested;  but,  if  he  had  supposed  that  there  would  be 
any  likelihood  of  his  children  being  deprived  of  the  income 
from  tills  stock,  he  would  never  have  inserted  such  a  pro- 
vision in  his  original  will,  or  have  made  the  right  to  sell 
dependent  upon  the  judgment  *'of  all  three"  trustees,  one  of 
whom  had  a  contingent  '^'^  interest  in  all  the  property  after 
the  life  estate  of  the  daughters,  although  he  had  the  most 
implicit  confidence  in  them. 

It  is  clear  that  the  testator  desired  his  daughters  to  get 
the  benefit  of  the  income  of  all  his  property,  and  it  is  equally 
clear  that  the  company  intended  to  compensate  the  stock- 
holders for  the  loss  of  the  income  of  a  definite  period,  used 
by  them  by  declaring  a  dividend  to  cover  that  period,  viz., 
**the  period  ending  September  80,  1891." 

This  court  has  in  the  case  of  State  t.  Baltimore  etc,  R.  £• 
Co.,  6  Gill,  363,  expressly  decided  that  the  railroad  company 
ean  refund  to  the  stockliolders  the  net  revenue  which  had 


820  Thomas  «•  GasGa.  [Maryland* 

been  appropriated  to  the  purposes  of  the  charter,  and  might 
borrow  money,  to  supply  the  place  of  that  which  had  been 
used,  from  the  stoclc  holders  or  any  one  else.  It  was  decided  in 
that  case  that  the  company  could  give  its  bonds  to  such  stock- 
holders as  were  willing  to  receive  them  for  their  portion  of 
the  net  proBts  thus  used.  On  page  378  the  court  used  the 
word  '*  stock"  instead  of  ^  bonds"  which  was  probably  inad- 
vertently done,  but,  if  the  company  has  the  power  to  give  ita 
stockholders  bonds  for  net  revenue  used,  it  can  also  issue  its 
stock  which  it  has  the  authority  under  its  charter  to  increase. 
If,  in  this  instance,  the  company  had  issued  bonds  the  life 
tenants  would  have  been  entitled  to  their  proportions,  and 
why  not  of  the  stock  issued?  We  think,  under  the  circum- 
stances, the  life  tenants  are  entitled  to  their  shares  of  the 
stock,  and  the  only  remaining  question  is,  How  can  it  be  ap- 
portioned so  as  to  do  justice  to  all  persons  interested  ? 

The  evidence  is  not  as  full  as  it  might  be:  section  19  of 
chapter  123  of  the  acts  of  1826.  The  charter  of  the  company 
provides  that  the  president  and  directors  shall  annually  or 
semiannually  declare  and  make  such  dividend  as  they  may 
deem  proper,  etc.  The  resolution  of  •••  the  directors  refers 
to  three  fiscal  years  ending  September  80,  1889,  1890,  and 
1891,  an<l  then  declares  the  dividend  for  the  period  ending 
September  30,  1891.  It  is  usual  for  railroad  companies  to 
keep  such  accounts  as  will  show  their  net  earnings,  if  any, 
for  each  period  of  six  months,  as  well  as  for  the  whole  fiscal 
year. 

We  do  not  think  it  would  be  proper  to  approximate  the 
net  earnings  for  a  proportionate  part  of  the  six  months,  but 
if  it  can  be  accurately  ascertained  what  proportion  of  the 
twenty  per  cent  dividend  declared  by  the  company  was  earned 
in  each  period  of  six  months,  commencing  October  1,  1889, 
then  we  think  it  should  be  ascertained  for  each  of  such 
periods  ending  March  31,  1890,  September  30,  1890,  and 
March  31,  1891.  Having  ascertained  the  amount  of  net 
earnings  for  those  eighteen  months,  it  can  readily  be  ascer- 
tained what  proportion  of  the  670  shares  was  earned  during 
that  time.  One-half  of  such  amount  should  be  allowed  John 
Marshall  Thomas,  executor  of  Annie  Gregg  Thomas,  as  her 
proportion,  she  having  died  in  July,  1891.  If  the  net  earn* 
ings  for  the  periods  of  six  months  cannot  be  definitely  deter- 
mined,  then  ascertain  them    for    the    fiscal   year    ending 
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September  30,  1890,  and  the  proportion  of  the  670  shares 
earned  during  that  time,  and  Mrs.  Thomas*  estate  will  be 
entitled  to  one-half  thereof. 

So  far  as  Mrs.  Pennington's  interest  is  concerned,  it  will 
only  be  necessary  to  determine  the  net  earnings  for  the  two 
years  ending  September  30,  1890,  and  September  30,  1891; 
then  ascertain  what  proportion  of  the  670  shares  was  earned 
during  those  two  years,  and  Mrs.  Pennington  will  be  entitled 
to  one-half  of  the  same.  The  proportion  of  shares  earned 
during  the  year  ending  September  30,  1889,  must  be  treated 
as  capital,  and  also  the  Thomas  half  for  the  two  years  end- 
ing September  80,  1890,  and  September  30,  1891,  after  de- 
ducting the  number  of  shares  to  be  turned  over  to  Mr.  Thomas, 
as  above  directed. 

AM  VVe  think  this  plan  an  equitable  one.  There  can  be 
no  serious  difficulty  an  ascertaining  accurately  the  net  profits 
earned  by  the  company  during  each  fiscal  year  of  this  period 
of  three  fiscal  years,  and  it  is  altogether  probable  that  this 
can  be  determined  with  the  same  accuracy  for  the  period  of 
six  months. 

So  far  as  the  Pennington  share  is  concerned,  that  is  im- 
material, but  it  may  affect  the  Thomas  share,  as  we  do  not 
deem  it  practicable  or  proper  to  subdivide  the  periods  fixed 
by  the  company  for  dividends. 

Whatever  those  periods  were,  whether  of  six  months  or  a 
year,  they  should  be  adopted.  We  see  no  objection  to  thus 
apportioning  the  dividends  between  the  life  tenants  and 
remaindermen  under  the  circumstances  of  this  case.  The 
resolution  of  the  directors  shows  on  its  face  that  the  earn- 
ings of  the  three  years  were  ascertained  and  the  dividend 
was  declared  accordingly.  As  the  earnings  for  the  year 
ending  September  30,  1889,  can  be  easily, told,  and  that  was 
before  the  life  estate  commenced,  it  is  but  just  and  in  accord- 
ance with  the  intention  of  the  testator,  so  far  as  it  is  shown, 
that  such  earnings  be  treated  as  capital. 

Such  further  testimony  as  may  be  necessary  to  meet  the 
views  herein  expressed  can  be  taken. 

It  follows  from  what  we  have  said  that  the  decree  of  the 
court  below  dated  September  7,  1893,  must  be  reversed,  and 
the  cause  remanded  so  that  the  views  herein  expressed  may 
be  carried  out 

Decree  reversed  and  cause  remanded. 

AM.  ST.  Bbp.,  Vou  xuv.— 21 
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COBPORATTOirS—DlTIDKNIM — ApPORTTOITMKKT    BbTWEBN    LiFB    TlCNAlfTS 

AND  Rrmaiudbrmkn. — Corporate  diTtdendi,  whether  of  stock  or  payable  in 
money,  are  nonapporiionable,  and  muat  be  considered  as  accming  in  their 
entirety  as  of  the  date  when  they  are  declared,  and,  as  between  a  life  ten- 
ant entitled  to  the  income  from  an  estate  oat  of  which  snch  dividends  are 
declared  and  the  remainderman,  they  belong  to  the  life  tenant  if  a  profit^ 
and  declared  after  his  tenancy  commenced:  Nile  ▼•  Hiie,  93  Ky.  257;  40 
Am.  St.  Rep.  189,  and  note,  with  the  cases  discussing  this  subject  collected. 
See  the  full  discnssion  of  the  qnestions  presented  by  the  principal  case  in 
«he  extended  notes  to  AUm  r.  Dt  Groodi,  U  Am.  St  Rep.  633.  and  Oibbons 
w.  Mahtm,  64  Am.  Rei».  WL 
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Thomas  v.  Commercial  Union  Assubangb  Co. 

[162  MAmACBVSEJn,  29.] 

ImnuxcB  A0ATN8T  FiRB,  Entirstt  of  Contract  of.— A  policy  of  insnrw 
auce  against  loss  by  fire  of  baildings  described  as  a  dwelling>house  and 
a  stable  situate  near  it,  for  which  bnt  one  premium  is  paid,  though  the 
aoionnt  for  which  each  building  is  insured  is  separately  stated,  is  an 
entirety,  and  if  void  in  part  is  void  altogether.  Hence,  if  the  house  is 
not  a  dwelling,  but  a  hotel,  and  the  insure noe  of  it  is  void  on  that 
ground,  the  policy  is  also  void  as  to  the  stable. 

InuRANcs  Against  Firs  —  MisDRscKinioN.  —  A  Builpino  Which  has 
bsr:i  Usxd  as  a  Hotel,  and  wiiich,  from  the  number  and  arrange- 
ment of  the  rooms,  is  clearly  a  hotel,  and  not  a  dwelling,  cannot  prop- 
erly be  insured  as  a  dwelling-house,  though  it  is  at  the  time  in  the 
enstody  of  a  caretaker,  and  the  owner  intends  it  to  so  remain  until  it 
ean  be  sold,  unless^  in  the  mean  time,  he  has  an  opportunity  to  let  it  to 
a  family. 

IrBURAKCS  AOAIlVflT  Loss  BT  FlRR  ON  A  BuiLDINO  A8  A  DwiLLINa-HOUSB 

18  Void  if  it  is  in  fact  a  hotel,  and  the  risk  of  a  dwelling-house  Is  less 
hazardous  than  that  of  a  hoteL 
IxsuRANCS — Testihont  TO  Va&t  CONTRACT. — ^If  a  building,  insured  as  a 
dwelling-house,  is  in  fact  a  hotel,  evidence  is  not  admissible  to  support 
an  action  on  the  policy  to  the  effect  that  the  property  was  fully  described 
to  the  agent,  and  that  the  description  contained  in  the  policy  was  his 
description.  This  testimony  is  not  admissible,  because,  if  admitted,  it 
conld  only  be  for  the  purpose  of  varying  a  written  contraol 

Actions  of  contract  based  upon  policies  of  insurance  against 
I0B8  by  fire.  The  property  insured  was  described  in  the  pol- 
icy as  ^*  $3,000  on  her  frame  dwelling-house  situate  on  Glen 
avenue  near  Coolidge  avenue,  Watertown,  Mass.;  $1,000  on 
her  frame  private  stable  situate  near  the  above  building." 
No  application  io  writing  bad  been  made  for  the  insurance, 

(828) 
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and  the  plaintiff  offered  to  prove  that  when  the  policy  was 
issued,  she  and  the  agent  of  the  defendant  were  together  and 
she  clearly  described  the  property  to  him,  and  that  he  there- 
upon made  out  the  description  as  shown  by  the  policy,  though 
he  was  told  that  the  house  was  formerly  known  as  the  ''Glen 

if 

Hotel."  The  evidence  tended  to  prove  that  the  house  had 
always  been  known  as  a  hotel,  and  that  the  rate  of  insurance 
of  hotels  was  greater  than  of  dwellings.  The  trial  judge 
ruled  that  the  action  could  not  be  maintained,  and  directed 
verdict  for  the  defendants. 

F.  E.  Snoto  &  Q.  D,  Burrage^  for  the  plaintiffs. 

W.  0.  Loring,  for  the  defendant. 

*'  Morton,  J.  The  policy  upon  which  these  suits  are 
brought  was  issued  to  the  plaintiff  Thomas.  The  property 
which  was  the  subject  of  the  insurance  is  described  in  the 
policy  as  *^  her  frame  dwelling-house  situated  on  Glen  avenue 
near  Coolidge  avenue,  Watertown,  Mass.,"  and  *'  her  frame 
private  stable  situated  near  the  above  dwelling."  There  was 
but  one  premium  paid  for  the  dwelling  and  stable,  and  the 

contract  of  insurance  was  an  entire  one.     If  it  is  void  in 

* 

part,  it  is  void  altogether,  and  cannot  be  apportioned:  Fries- 
muth  T.  Agawam  etc.  Im.  Co,j  10  Cueh.  587;  Brovm  v.  People^s 
etc.  Ins.  Co.y  11  Cush.  280;  Lee  v.  Howard  etc,  Ins.  Co.^  3 
Gray,  583;  Kimball  v.  Howard  etc.  Ins.  Co.y  8  Gray,  33. 

The  questions  on  which  the  cases  principally  turn  are: 
1.  Whether  the  main  building  was  properly  described  as  a 
dwelling-house;  and  2.  If  not,  what  is  the  effect  of  the 
misdescription.  We  think  that,  upon  the  undisputed  facts, 
it  cannot  be  regarded  as  having  been  a  dwelling-house  at  the 
time  when  it  "  was  insured.  It  was  conceded  at  the  trial 
that  the  structure  had  been  used  for  years,  and  up  to  the 
time  of  its  damage  by  fire  shortly  before  its  purchase  by  the 
plaintiff,  as  a  small  hotel,  and  was  known  as  the  Glen  Hotel. 
The  plaintiff  Thomas  testified  that  ^^it  was  always  called 
the  Glen  Hotel  or  the  Glen,  mostly  the  Glen,"  and  that  at 
the  auction  at  which  she  bought  the  property  the  notice  read 
by  the  auctioneer  described  it  as  the  Glen  Hotel.  There  was 
no  testimony  that  it  had  been  occupied  as  a  dwelling-house 
before  the  issuing  of  the  policy,  unless  the  evidence  of  the 
presence  of  the  caretaker,  Egan,  put  in  by  the  plaintiff,  con- 
stituted such  occupancy.    The  number  of  rooms  in  the  housci 
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and  their  arrangement  and  purposes,  showed  that  it  was  as 
it  Blood  a  hotel,  and  not  a  dwelling-house;  and  we  do  not 
think  that  the  mere  fact  that  the  plaintiff  immediately  after 
purchasing  the  property  put  in  a  caretaker,  who  slept  in  one 
of  the  rooms,  changed  the  character  of  the  place  from  a  hotel 
to  a  dwelling-house.  No  doubt  the  plaintiff  could  have  made 
a  dwelling-house  of  it,  but  slie  did  not.  She  herself  says  that 
she  was  going  to  sell  it  as  soon  as  she  got  a  chance,  appar- 
ently just  as  it  was,  if  she  could.  Her  undisclosed  intention 
to  let  it  to  a  family,  so  as  to  get  a  little  out  of  it,  did  not 
change  the  open  and  visible  character  of  the  property. 

The  property  being  a  hotel,  and  not  a  dwelling-house,  the 
next  question  is  how  that  affects  the  policy.  It  is  possible 
that  a  building,  though  called  a  hotel,  may  be  in  fact  a  dwell- 
ing-house, and  more  correctly  described  as  such.  But,  as 
already  stated,  we  think  that,  upon  the  undisputed  facts,  this 
building  must  be  regarded  as  a  hotel.  The  testimony  shows 
that  a  hotel  risk  is  different  from  and  more  hazardous  than  a 
dwelling-house  risk.  The  burden  was  on  the  plaintiff  to 
show  that  the  building  was  a  dwelling-house:  Ring  v.  Phcsnix 
As9ur.  Co»^  145  Mass.  426.  It  was  competent  for  the  defend- 
ant to  show  that  this  was  a  hotel,  and  therefore  not  the  risk 
which  it  insured.  It  agreed  to  insure  a  dwelling-house,  and 
not  a  hoteL  The  property  which  was  the  subject  of  insur- 
ance was  in  fact  a  hotel.  The  minds  of  the  parties  have  not 
met,  therefore,  and  no  such  contract  as  the  policy  purports  to 
express  has  been  entered  into;  and,  as  the  only  claim  which 
the  plaintiff  has  upon  the  defendant  is  under  the  policy,  it 
follows  that  she  cannot  maintain  it:  '^  Gardner  v.  Lane,  12 
Allen,  39;  Goddard  v.  Monitor  etc.  Ins.  Co.f  108  Mass.  56;  11 
Am.  Rep.  307. 

The  testimony  which  was  offered  by  the  plaintiffs  of  what 
took  place  at  the  issuing  of  the  policy  for  the  purpose  of  show- 
ing that  the  property  was  fully  described  to  the  agent,  and 
that  the  description  contained  in  the  policy  was  his  descrip- 
tion, was  rightly  excluded.  If  admitted  it  would  have  tended 
to  vary  the  written  contract:  Barrett  v.  Union  etc,  Ins.  Co.^  7 
Cash.  176;  Jenkins  v.  Quiney  etc,  Ins.  Co,^  7  Gray,  370;  Mo 
Clusley  V.  Providence  Washington  Ins.  Co.^  126  Muss.  306; 
BaUhelder  ▼•  Qu^en  Ins.  Co.^  135  Mass.  449. 

The  result  is,  that  the  exceptions  must  be  overruled,  and 
ttia  BO  ordered. 
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Insfranoi  Aoaivst  Firs— >EiiTiRBTr  ov  Coiitraot.^A  policy  of  insw- 
«noe  ooTering  saverml  loti  of  personal  property  in  tho  aame  bnilding,  and 
4ittribating  the  risk  to  each  item,  but  providing  for  the  payment  of  n  groaa 
«um  aa  premium,  oreatea  an  entire,  indiTiaible  oon tract:  Bwrr  ▼.  Otmum 
Ins.  O0.J  84  Wia.  76;  86  Am.  St.  Rep.  905,  and  note»  with  the  caaea  collected. 

Insuramos — DESCsimov  or  Uss  or  Insurxd  Building.— Inanranoe  on 
»  farm  honae  described  aa  the  residence  of  the  aasnred  ia  not  avoided  by  the 
fact  that  the  assured  also  kept  an  inn  or  public  house,  if  the  character  of 
the  house  waa  not  changed  after  the  insurance  waa  effected,  and  was  then 
known  to  the  agent  of  the  insurer:  8iaU  Ins.  Co.  ▼.  Taylor^  14  OoL  499;  20 
Am.  St.  Rep.  281,  and  note^  See,  also,  Phaaux  etc  In$,  Co,  ▼.  Ournee^  I 
Paige,  278;  19  Am.  Dec  431,  and  note;  and  tha  extended  nota  to  Fowler  v. 
JCtm  etc  Im.  Co.^  16  Am.  Dec.  463. 
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[162  HAssACHinwmi,  84.] 

Plsadivg— Justification.— Ir  a  Defendant  Surd  for  an  Assaqlt  aeeka 
to  justify  it  he  must  set  up  such  defense  in  his  answer.  It  is  not  ad* 
t    missible  under  the  general  issue. 

A  License  is  Irrbyocablb  if  it  is  given  by  a  lessee  of  personal  property 
to  the  lessor  and  is  to  enter  on  the  premises  of  the  former  and  remove 
auch  personalty  upon  default  in  the  payment  of  the  rent  stipulated  to 
be  paid  therefor. 

Entering  upon  Land— What  Force  mat  bb  Used. — One  Who  hab  a 
Right  to  enter  upon  the  land  of  another  may  use  such  force  aa  is  neces- 
sary, and  ia  liable  only  in  case  he  uses  excessive  force. 

Kntrt  upon  Land — Excb.ssive  Force,  What  is. — If  one  having  the  right 
to  enter  upon  the  land  of  another,  upon  the  door  being  opened,  rushed 
into  the  house  in  a  violent  and  rude  manner,  throwing  back  on  the 
stairs  a  girl  who  opened  the  door,  and  one  of  the  servants  of  the  party 
so  entering  opened  a  window  and  pushed  the  wife  of  the  occupant  of 
the  house  violently,  and  when  the  owner  of  the  house  came  and,  find* 
ing  persons  in  his  parlor,  inquired  who  they  were  and  why  they  were 
there,  and  asked  them  to  go  away,  and  when  he  returned  from  another 
room  armed  with  a  rolling-pin  they  wrested  it  from  him  and  commit- 
ted an  assault  upon  him,  these  facts  justify  the  jury  in  finding  that 
excessive  force  was  employed  in  the  entry. 

Tort  to  recover  damages  for  breaking  and  entering  plain- 
tifif'B  close  and  for  an  assault  The  declaration  charged  that 
certain  persons  named  therein,  at  the  instance  and  request 
of  defendant,  forcibly  broke  and  entered  the  dwelling-house 
of  the  plaintiff,  and  violently  assaulted  him  and  also  his  wife 
and  daughter.  The  original  answer  was  a  general  denial. 
It  was  afterward  amended  so  as  to  allege  that,  if  the  defend- 
ants 'Mid  assault  in  the  manner  alleged  by  the  plaintiff. 
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tbal  said  assanU  was  justified  by  the  acts  of  the  plaintiff." 
Verdict  for  the  plaintiff:  the  defendants  alleged  ezceptionii 

If.  A.  ManCf  for  the  defendants. 

M.  F.  Farrell^  for  the  plaintiff. 

^  Lathbop,  J.  The  declaration  in  this  ease  is  for  break* 
ing  and  entering  the  plaintiff's  close;  and  it  alleges  furthcTi 
in  the  same  count,  an  assault  upon  the  plaintiff  by  striking 
bim  on  the  head  a  violent  blow  with  a  dangerous  weapon, 
and  also  assaults  upon  the  plaintiff's  wife  and  daughter. 
The  answer  is  a  general  denial,  and  an  amended  answer 
alleges,  if  the  defendants  "  did  assault  in  the  manner  alleged 
by  the  plaintiff,  that  said  assault  was  justified  by  the  acts  of 
the  plaintiff." 

No  question  of  pleading  is  raised  in  the  ease,  and  we  are 
not  called  upon  to  determine  whether  the  alleged  assaults 
npon  the  plaintiff  and  his  wife  and  daughter  can  be  con* 
sidered  as  distinct  charges  of  injuries,  or  merely  as  matters 
in  aggravation  of  damages:  See  Sampson  v.  Henry^  18  Pick. 
86;  Eames  v.  Prentice^  8  Gush.  837. 

That  the  defendant  in  an  action  for  an  assault,  if  he  seeks 
to  justify  the  assault,  must  set  up  such  defense  in  his  answer, 
and  that  a  general  denial  only  is  not  enough,  is  well  settled: 
See  Hathaway  v.  Hatckard^  160  Mass.  296,  297,  and  cases 
cited.  To  say  that  the  assault  was  justified  by  the  acts  of 
the  plaintiff  seems  very  insufficient.  But  as  no  objection 
was  taken  to  the  form  of  the  answer,  we  do  not  dwell  upon  it 

It  appears  from  the  bill  of  exceptions  that  the  plaintiff  had 
hired  of  the  defendants  certain  articles  of  furniture,  for  which 
he  had  paid  as  rent  the  sum  of  five  dollars,  and  promised  to 
pay  the  further  sum  of  one  dollar  a  week  until  the  sums  paid 
should  amount  to  the  sum  of  thirty-one  dollars  and  twenty- 
nine  cents,  and  such  further  sums  as  might  be  added  to  this 
amount  by  the  plaintiff,  at  which  time  the  rent  was  to  cease, 
and  the  articles  become  the  absolute  property  of  the  plaintifll 
The  agreement,  which  was  in  writing  and  signed  by  the  plain- 
tiff, described  him  as  of  79  Broadway,  Chelsea,  and  contained 
these  clauses: 

^  But  in  case  of  failure  to  pay  said  rent  as  aforesaid,  the 
■aid  C.  H.  Robinson  A  Co.,  or  their  agents,  may,  without  de« 
mand  or  notice,  or  being  deemed  guilty  of  any  trespass  or 
tori,  and  without  thereby  rendering  themselves  liable  to  re- 
fund any  sums  received  by  them  as  rent  aforesaid,  enter  any 
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hoase  or  place  where  said  articles  may  be,  and  take  posses- 
sion of  and  remove  said  articles  therefirom. 

^  And  I  further  agree  that,  so  long  as  said  rent  shall  be 
payable  *^  as  aforesaid,  I  will  not  injure,  sell,  mortgage,  or 
relet  the  said  articles,  or  remove  the  same  from  above«men* 
tioned  place;  and  that,  in  case  of  failure  to  pay  the  rent,  I 
will,  on  demand,  return  said  articles  to  the  said  G.  H.  Robin* 
son  &  Co.,  or  their  legal  representatives." 

It  is  very  clear  that  a  breach  of  the  clause  last  cited  by  a 
removal  of  the  furniture  gave  the  defendants  no  right  to  enter 
upon  the  land  of  the  plaintiff^  or  to  retake  the  furniture*  The 
right  to  enter  and  remove  the  furniture  is  given  only  by  the 
clause  first  cited,  and  this  applies  only  in  case  of  a  £ailure  to 
pay  rent. 

Tiiere  is  no  doubt  that  the  license  to  enter  given  by  the 
plaintiff  to  the  defendants  was  irrevocable:  Heathv.RandaUf 
4  Cush.  195;  McNeal  v.  Emerson,  15  Gray,  884;  Smith  t. 
Hale,  158  Mass.  178;  85  Am.  St.  Rep.  485. 

The  only  question  of  law  raised  in  the  case  arises  npon  the 
defendants'  request  to  the  court  to  rule,  as  matter  of  law,  that, 
upon  tiie  evidence,  the  entry  of  the  defendants  was  reasonable 
and  proper,  and  that  the  plaintiff  could  not  maintain  this 
action.  This  request  was  refused.  The  case  was  submitted 
to  the  jury  with  full  instructions,  not  excepted  to  except  so 
far  as  inconsistent  with  the  above  request;  but  the  bill  of  ex* 
ceptions  does  not  set  forth  what  instructions  were  given. 
Soon  after  the  defendants'  servants  entered  upon  the  plain- 
tiff's premises  they  attempted  to  remove  the  furniture,  and 
were  resisted  by  the  plaintiff,  and  it  was  during  this  resistance 
that  the  assault  complained  of  occurred.  The  defendants' 
servants  did  not  succeed  in  obtaining  the  furniture,  and  it  is 
still  in  the  possession  of  the  plaintiff. 

It  does  not  clearly  appear  from  the  exceptions  that  any 
rent  was  due  at  the  time  of  the  entry.  The  statement  is:  ''  It 
was  agreed  that  there  was  still  a  balance  unpaid  upon  said 
contract"  This  may  refer  to  the  time  of  the  entry,  or  to  the 
time  of  the  trial.  The  exceptions  tend  also  to  show  that  the 
entry  was  made  because  the  plaintiff  had  removed  thegooda^ 
and  because  of  the  failure  of  the  plaintiff  to  settle  the  account 
when  demanded.  This  may,  and  probably  does,  mean  Ihat^ 
after  the  removal  of  the  furniture,  the  defeinlanta  demanded 
a  settlement  of  the  entire  account.  But  there  is  nothing  in 
the  contract  '®  which  gives  the  right  to  the  de&udaata  U> 
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demand  a  eeUlement  of  the  entire  account  upon  a  removaly 
or  to  enter  and  remoYe  the  furniture^  if  the  plaintiff  paid  the 
lent  which  he  agreed  to  pay. 

The  case,  however,  hue  been  argned  by  both  sides  upon  the 
BoppoeitioD  that  there  was  a  right  of  entry  for  failure  on  the 
part  of  the  plaintiff  to  pay  rent;  and  we  proceed  to  consider 
the  ease  upon  this  supposition. 

We  are  met  at  the  outset  with  the  question,  What  is  the 
rule  of  law  applicable  to  the  conduct  of  a  person  who  has  a 
right  to  enter  upon  the  land  of  another?  The  plaintiff  con- 
tends that  the  defendants  had  no  right  to  use  personal  vio- 
lence when  resisted;  that  they  could  not  enforce  their  rights 
by  a  breach  of  the  peace;  and  that,  upon  being  resisted,  they 
should -have  desisted  and  resorted  to  legal  remedies.  The 
defendants,  on  the  other  hand,  contend  that,  having  a  right 
to  enter  and  remove  the  furniture,  they  were  entitled  to  use 
Buch  force  as  was  necessary;  and  that  they  are  only  liable  in 
case  they  used  excessive  force. 

The  plaintiff's  views  are  in  accordance  with  a  dictum  of 
Mr.  Justice  Wilde  in  Sampson  v.  Henry y  11  Pick.  879,  and 
with  the  remarks  of  Mr.  Justice  Morton  in  Churchill  v. 
Hvlbert,  110  Mass.  42,  14  Am.  Rep.  578,  and  with  a  dictum 
of  Mr.  Justice  Ames  in  Drury  v.  Hervey^  126  Mass.  519,  which 
follow  and  rely  upon  the  dictum  in  Sampson  v.  Henry,  11 
Pick.  879.  This  dictum,  however,  was  held  not  to  be  a  cor- 
rect statement  of  the  law,  after  full  consideration,  in  Low  v. 
Elwell,  121  Mass.  809,  23  Am.  Rep.  272.  And  that  case  must 
be  considered  as  settling  the  law  in  this  commonwealth,  that 
a  person  who  has  a  right  to  enter  upon  the  land  of  another 
and  there  do  an  act,  may  use  what  force  is  required  for  the 
purpose,  without  being  liable  to  an  action.  If  he  commits  a 
breach  of  the  peace  he  is  liable  to  the  commonwealth.  If 
he  uses  excessive  force  he  is  liable  to  a  personal  action  for 
an  assault  This  case  has  been  affirmed  in  Coughlinr,  Oray^ 
131  Mass.  56,  in  St&ne  v.  Lahey^  188  Mass.  426,  and  in 
Twambhf  T.  Monro4,  186  Mass.  464. 

The  case  (rf  Commnowealih  v.  Haley,  4  Allen,  818,  cited  by 
the  plauitiff,  was,  as  said  by  Chief  Justice  Gray  in  Low  v. 
ElweU,  121  Mass.  809,  28  Am.  Rep.  272,  ''upon  an  indict- 
mcDt  for  fiorcible  entry,  and  no  opinion  was  required  or  ex- 
pressed as  to  the  landlord's  liability  to  a  civil  action." 

**  The  case  of  ChurekiU  v.  Hulberi,  110  Mass.  42,  14  Am. 
Bepk  678^  was  one  where  dearly  excessive  force  was  used« 
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and  th0  remarks  of  Mr.  Jastice  Morton,  in  delivering  the 
opinion  of  the  court,  "  If  it  be  assumed,  therefore,  that  the 
defendant  had  an  irrevocable  license  to  enter  the  plaintiff's 
premises,  yet  upon  being  resisted  it  was  his  duty  to  desist 
from  his  attempt  to  enter  and  resort  to  his  legal  remedies/' 
are  based  upon  the  cases  of  Sampson  v.  Henry ^  11  Pick.  879, 
and  Commonwealth  v.  HcUey^  4  Alien,  318,  and  are  inoonsist- 
ent  with  the  subsequent  cases. 

In  Drury  v.  Hervey^  126  Mass.  519,  which  was  an  action  of 
tort  for  an  assault,  the  plaintiff  had  no  contractual  relations 
with  the  defendant.  The  tbnant  of  two  rooms  in  the  house 
which  the  plaintiff  occupied  undertook  to  give  the  defendant 
a  right  to  enter  and  take  a  chattel  in  case  the  tenant  did  not 
pay  for  it  as  agreed.  The  remarks  of  Mr.  Justice  Ames, 
in  the  beginning  of  the  opinion,  based  upon  Sampson  v. 
Henry,  11  Pick.  379,  and  Churchill  v.  HuXheH,  110  Mass. 
42,  14  Am.  Rep.  578,  that,  as  a  general  rule,  a  right  to 
enter  is  not  to  be  enforced  at  the  expense  of  a  breach  of 
the  peace,  cannot,  since  the  decision  of  Low  v.  ElweU^  121 
Mass.  309,  23  Am.  Rep.  272,  be  considered  as  having  any 
bearing,  where  the  right  to  enter  is  given  by  a  person  having 
entire  control  of  the  premises.  Nor  do  we  think  that  the 
court  intended  in  any  way  to  discredit  the  rule  laid  down  in 
IjOW  v.  Elwell,  121  Mass.  309,  23  Am.  Rep.  272,  for  the  reason- 
ing of  the  court  in  favor  of  the  plaintiff  on  this  branch  of 
the  case  proceeds  upon  the  ground  that  the  plaintiff,  in  re- 
sisting the  efforts  of  the  defendant's  servants  to  enter  the 
house,  had  no  reason  to  know  or  believe,  other  than  their  un* 
supported  word,  that  the  strangers  who  were  seeking  admis- 
sion had  any  right  whatever  to  go  to  the  tenant's  room  to 
take  away  furniture  in  his  absence;  that  it  was  reasonable 
for  her  to  ask  them  to  wait  until  he  returned;  and  that  under 
such  circumstances  she  had  a  right  to  resist  their  entrance. 

We  are  of  opinion,  therefore,  that  the  contention  of  the 
defendants  presents  a  correct  view  of  the  law. 

The  remaining  question  is  whether  there  was  evidence  of 
the  use  of  excessive  force  on  the  part  of  the  defendants'  serv- 
ants proper  to  be  submitted  to  the  jury.  We  are  of  opinion 
that  there  was. 

There  was  evidence  that,  when  one  of  the  defendants'  serv- 
ants ^^  knocked  at  the  outside  door,  and  it  was  opened  by 
the  plaintiff's  daughter,  these  servants  rushed  into  the  house 
in  a  violent  and  rude  manner,  throwing  the  girl  back  on  the 
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stairs,  and  frigbtening  her;  that  afterward  on0  of  these  serr- 
ants  went  around  to  the  rear  of  the  house  and  opened  a 
window,  jumped  into  the  house,  and  pushed  the  plaintifiTs 
wife  violently  against  the  side  of  the  house;  that  when  the 
plaintiff  arrived  he  found  these  servants  sitting  down  in  the 
parlor;  that  he  asked  them  why  they  were  there  and  what 
they  wanted,  and  opened  the  doors  and  requested  them  to  go 
out,  and  they  made  no  reply;  that  he  then  went  to  the  kitchen 
and  got  a  rolling*pin,  and  returned  into  the  room  where  the 
men  were;  and  that  thereupon  one  of  them  seized  him  by 
the  arm,  and  another  of  them  wrested  the  rolling-pin  from 
him,  *'and  committed  the  assault  §8  complained  of." 

It  is  impossible,  on  this  evidence,  to  say  that  there  was  no 
evidence  of  excessive  force.  The  ruling  requested  by  the 
defendants  was  therefore  rightly  refused;  and  the  entry  must 
be  exceptions  overruled.        ^___^ 

LiciNass — ^BxvocATioN  OF.— This  snbjoot  ia  fully  discussed  in  the  ex- 
tended note  to  Lawrence  v.  Springer,  31  Am.  St.  Rep.  717. 

FoRdBUB  Bntrt— What  Amounts  to. — Aq  entry  is  not  forcible,  unless 
scoompanied  by  some  circa mstaoce  of  violence  or  terror;  the  behavior  or 
speech  of  ^hose  making  the  entry  must  be  such  as  to  give  just  fear  of 
bodily  hurt  or  imply  a  purpose  of  using  force  against  all  who  shall  make 
iny  resistance:  BuUa  ▼.  Voorhees,  13  N.  J.  L.  13;  22  Am.  Dec*  489,  and  note; 
Siaie  V.  Benneti,  Harp.  603;  18  Am.  Dea  663;  State  t.  Milis,  104  N.  C.  905; 
17  Am.  St.  Bep.  706.  See,  also,  on  this  subject  the  notes  to  Mosteller  t. 
Deaver,  19  Am.  St.  Rep.  545;  Barne$  v.  Mai-tint  82  Am.  Dec  674;  State  v. 
Bote,  69  Am.  Deo.  756,  and  Davideon  v.  PhUUpe,  30  Am.  Dea  395. 
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[102  MinACHUBnrn,  (ML] 

Whab.  — If  A  Spschto  Dbyish  is  Madb  or  Rsal  Propsbtt  WmoB  is 
SfrBjKOr  TO  A  MoRTOAGBi  the  devisee,  in  the  absence  of  an  expression  of  % 
eontrary  in  ten  t^  on  the  part  of  the  testator,  is  entitled  to  have  such 
property  exonerated  from  the  mortgage,  even  though  the  personal  es- 
tate is  insufficient  to  pay  the  general  legacies. 

WiLU— Rbeitb  and  Pbovits— Ck)NFLier  ov  Intbrbst  Bbtwbbn  Hbibb  avd 
Rbsiduart  Lboatbb. — If  ah  executor  is  made  residuary  legatee,  and 
is  also  givisn  power  to  sell  all  real  and  personal  estate,  real  property 
forming  pftrt  of  the  residuary  estate  vests  in  him,  subject  to  be  divested 
by  the  sale,  and  until  such  sale  the  rents  and  profits  belong  to  him  as 
such  legatee^  and  not  to  the  heirs  at  law. 

Szxcutors  ahd  Administrators — Mistakb  ih  an  Aooount. — If  an  execa* 
tor.  who  is  also  the  residuary  legatee,  charges  himself  with  the  rents  of 


332  Brown  v.  Baron.  [Maas. 

eerUin  property,  to  which  h%  ii  himcelf  eatiUed,  h*  nay  liaTa  nch 

mistake  oorreoted  in  a  snbfleqiienl  aceoaat*  * 

Air  ExBOfTTOR  Who  is  Also  thb  Bbsiduart  LsQATsa  of  all  the  remain- 
ing property  of  the  testator  may  be  presumed  to  be  in  poeseision  as  da- 
Tisee  and  not  as  executor,  and  therefore  is  not  chargeable  with  tho 
rents  of  the  property  to  which  he  is  entitled  as  sach  residnary* 

Mary  Merrtam  Abbott,  dying  testate  in  February,  1892, 
by  clause  14  of  her  will  gave  a  legacy  of  eight  thousand  dol- 
lars to  Maria  M.  Brown,  her  sister,  and  by  clause  15  a  simi- 
lar legacy  to  another  sister,  Cynthia  M.  Baron.  In  the 
eighteenth  clause  the  testatrix  gave  her  nephew,  John  B. 
Brown,  ^'  the  land  and  the  buildings  thereon,  situated  on  the 
corner  of  Moody  and  Austin  streets,  in  the  city  of  Lowell." 
She  also  made  John  B.  Brown  her  executor,  and  by  the 
twenty-fifth  clause  of  her  will  gave  him  **full  and  free  power 
to  sell  any  or  all  of  my  real  or  personal  estate^  whenever,  in 
his  judgment,  it  may  be  deemed  advisable  to  do  so,  without  any 
more  power  than  is  contained  in  this  will;  and,  in  the  event 
of  the  amount  realized  from  the  sale  of  the  said  estate  being 
insufficient  to  pay  the  legacies  hereinbefore  mentioned,  then 
the  amounts,  eight  thousand  dollars  each,  in  the  fourteenth 
and  fifteenth  paragraphs  left,  respectively  to  my  sisters, 
Maria  M.  Brown  and  Cynthia  M.  Baron,  shall  be  equally  re- 
duced to  make  good  the  amounts  left  in  the  other  legacies. 
But  in  the  event  of  the  amount  realized  from  the  sale  of  my 
said  real  and  personal  estate  being  more  than  sufficient  to 
pay  the  legacies  hereinbefore  mentioned,  then  I  give,  devise 
and  bequeath  the  excess  from  such  sale,  and  all  the  rest  and 
residue  of  my  estate,  real,  personal,  or  mixed,  of  which  I  shall 
die  seised  and  possessed,  to  my  nephew,  John  B.  Brown,  to  have 
and  to  hold  the  same  to  him,  his  exec^utors,  administrators, 
and  assigns  forever."  The  property  on  Moody  street  was  at 
the  death  of  the  testatrix  subject  to  a  mortgage  to  secure  the 
sum  of  three  thousand  dollars.  On  this  mortgage  the  execu- 
tor paid  the  sum  of  five  hundred  and  fifty  dollars.  He  had 
collected  sixty-nine  dollars  and  seventeen  cents  for  rents  on 
the  Bridge  street  property,  and  by  mistake  had  credited  this 
sum  in  his  first  account  as  belonging  to  the  estate.  This 
item  was  subsequently  stricken  from  the  account  by  the  aud- 
itor, to  tvhom  it  was  referred  for  revision,  on  the  ground  that 
the  property  from  which  it  was  collected  belonged  to  the  ex- 
ecutor as  residuary  legatee  or  devisee  until  sold  for  the  pay- 
ment of  debts  and  legacies.     The  estate  was  insufllcient  to 
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pny  in  full  the  two  legacies  of  eight  tltousand  dollare  each, 
and,  if  the  mortgage  indebtedness  was  to  be  paid  therefrom, 
the  surplus  available  for  these  legacies  would  be  reduced 
Ftill  further.  Cynthia  M.  Baron  appealed  from  the  decree 
of  the  probate  court  allowing  the  first  account  of  the  executor. 
The  judge  before  whom  the  case  was  heard  was  of  the  opinion 
that  the  account  should  be  allowed,  but  reported  the  case,  at 
the  request  of  the  appellant^  for  the  consiilwration  of  the  full 
court 

n.  p.  FellowBy  for  the  appellant. 

/.  jP.  Haskell^  for  the  appellee. 

^  Morton,  J.  The  appellant  objects  to  the  payments 
made  by  tlie  executor  on  account  of  the  mortgage  on  the 
Moody  street  property,  and  also  insists  that  the  rents  of  the 
Bridge  street  estate  do  not  belong  to  the  executor  as  resid* 
uary  legatee,  but  belong  to  the  heirs  at  law,  or  to  the  estate. 

By  the  eighteenth  clause  of  the  will  of  Mary  Merriam 
Abbott,  the  Moody  street  property  was  specifically  devised  to 
John  B.  Brown,  the  executor.  At  the  time  of  the  death  of 
the  testatrix  it  was  subject  to  a  mortgage  which  had  been 
given  by  the  testatrix  and  her  sister  to  the  Mechanics'  Sav« 
ings  Bank  of  Lowell  to  secure  a  note  given  to  it  for  money 
borrowed  by  them.  There  is  nothing  in  the  will  indicating 
an  intention  on  the  part  of  the  testatrix  that  the  devisee 
should  pay  the  mortgage,  or  that  any  difierent  course  should 
be  pursued  in  the  payment  of  that  debt  f^om  that  pursued 
in  the  payment  of  her  other  debts.  There  is  a  provision  that 
certain  legacies  shall  abate  in  case  of  a  deficiency,  wliicii 
would  imply  that  the  devise  and  legacy  to  the  executor  are 
not  to  be  diminished.  And  we  see  nothing  to  take  the  case 
out  of  the  well-settled  rule  in  this  commonwealth,  that  the 
devisee  of  specific  real  estate  is  entitled,  in  the  absence  of  a 
contrary  intention  on  the  part  of  the  testator,  to  have  it  ex- 
onerated ^*  from  a  mortgage  placed  upon  it  by  the  testator, 
even  though  the  personal  estate  is  insufficient  to  pay  general 
legacies:  Hewes  v.  Dehan^  3  Gray,  205;  Plimpton  v.  FuUeVy  11 
Allen,  139;  Towle  t.  Swaseyy  106  Mass.  100;  Famum  y.  i?as- 
eom,  122  Mass.  282;  Richardson  v.  Hall,  124  Mass.  228; 
Mors4  ▼.  Bassettf  132  Mass.  602;  Creesy  v.  WiUis,  159  Mass. 
249. 

By  the  twentj'-fifth  clause  of  the  will  the  executor  is  made 
residuary  legatee,  and  is  given  power  as  executor  to  sell  any 
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of  t}ie  real  or  personal  estate.  The  Bridge  street  estate  formed 
part  of  the  rest  and  residue,  and  the  title  therefore  vested  in 
the  executor,  subject  to  be  divested  by  a  sale,  and  until  a 
sale  the  rents  and  profits  belonged  to  the  executor  aa  residu- 
ary legatee:  Oihaon  v.  Farley,  16  Mass.  280;  Netocomb  v.  Sieb- 
bins,  9  Met.  540;  Almy  v.  Crapo^  100  Mass.  218;  Brooks  v. 
Jackson,  125  Mass.  307,  310. 

The  effect  of  the  residuary  clause  was  not  to  vest  in  the 
executor  first  the  power  to  sell  to  create  a  fund  for  the  pay* 
ment  of  debts  and  legacies,  and  then  to  give  him  what  might 
remain;  but  it  was  to  vest  in  him  individually  the  title  to 
the  residue,  with  authority  as  executor  to  sell  any  or  all  of  the 
estate,  and  apply  it  to  the  payment  of  debts  and  legacies: 
Brooks  V.  Jackson,  125  Mass.  307,  310. 

Upon  discovering  that  he  had  mistakenly  charged  himself 
in  his  first  account  with  the  ren^s  of  the  Bridge  street  estate 
he  was  entitled  to  have  the  error  corrected.  He  will  be  pre- 
sumed to  have  been  in  possession  as  devisee,  and  not  as  ex- 
ecutor, and  there  is  nothing  in  the  fact  that  he.  included  the 
rents  in  his  account  as  executor  to  estop  him  from  showing 
that  it  was  a  mistake:  Newcomb  v.  Subbins^  9  Met.  640. 

Decree  affirmed.  _ 

DsvisB  SaBJBOT  TO  Chabos. — When  a  devise  ci  land  is  accepted,  a  por- 
tion of  which  it  subject  to  a  charge,  the  whole  is  liable  in  case  of  a  defi- 
ciency: ButUm  y.  Button,  2  Dall.  243;  2  Yeates,  60;  1  Am.  Dea  283,  and 
note.  A  husband  who  succeeds  to  his  wife's  real  estate  under  her  will 
takes  title  thereto  subject  to  its  obligation  to  be  applied  to  the  payment  of 
her  debts:  SmUh  v.  Seaton,  117  Pa.  St.  382;  2  Am.  St.  Rep.  668,  and  note. 

ExBCUTOBS  AND  Administbators — RIGHTS  OF.— Where  an  administrator 
has  sold  the  part  of  the  real  estate  to  which  he  was  entitled  as  one  of  the 
heirs,  the  orphan's  court  should  not  order  the  part  so  oonveyed  by  him  to 
be  sold  for  the  payment  of  a  debt  dne  to  him  for  advanoea  made  to  tM  ea- 
laUt  LkUdr.  McVichar.  6  Halst.  44;  19  Am.  Dm.  360. 


Jane,  1894.]    Doylb  v.  Fitchbubq  B.  B.  Ca  836 


DoTLB  V.  FiTOHBURa  Eailroad  Company. 

[162  MlBBACHUBirny  66.] 

Mianm  ahb  Sxrtant— Emplotib  Whin  sot  iir  Sbryicm  of  Hn  En* 
rLOTBR. — ^If  a  railroad  oorporatioa  fnmithes  its  employees  with  s  pass 
vpon  which  they  are  entitled  to  ride  to  and  from  their  homes  without 
compensation,  they  are  not,  while  so  riding  and  not  engHged  in  any 
bnainesa  of  their  employer,  to  he  regarded  as  in  the  service  of  the  corpo- 
ration, ao  that  compensation  can  be  recovered  for  their  death  from 
the  negligence  of  the  oorporation  or  its  employees,  under  a  statute 
providing  that,  if,  by  reason  of  the  negligence  of  a  corporation  operat- 
ing a  railroad,  or  of  the  uofitness,  or  gross  negligence,  or  oarelessness 
of  its  servants  while  engaged  in  its  business,  the  life  of  a  passenger,  or 
of  a  person  being  in  the  exercise  of  due  diligence  and  not  a  passenger, 
or  in  the  employment  of  such  oorporation,  is  lost,  the  corporation  shall 
be  punished  in  a  sum  designated  in  the  statute. 

Bailwat  Corforations— Passbnobr,  Who  iR.~One  to  whom,  while  in 
the  employ  of  a  railway  oorporation,  a  ticket  or  pass  is  issued  entitling 
him  to  ride  to  and  from.his  home  to  his  place  of  employment^  must  be 
regarded  as  a  passenger  for  whose  death  from  negligence  the  corpora- 
tion is  answerable,  if  he  was  entitled  to  ride  on  such  pass  more  times 
than  is  necessary  in  traveling  to  and  from  his  work,  and  at  the  time  of 
his  injury  he  was  not  engaged  in  any  business  of  the  corporation,  if 
such  pass  was  not  a  mere  gratuity,  but  furnished  part  of  the  consid- 
eration which  induced  him  to  enter  the  employment  of  the  corporation. 

EiiLWAT  Corporations— Eblbasb  vbom  Liability. —If  a  statute  makes 
the  killing  of  a  psssenger  of  a  railway  corporation  through  gross  neg- 
ligenoe  punishable  by  a  penalty  payable  to  the  widow  and  children  or 
next  of  kin,  such  passenger  cannot  release  the  corporation  from  liabil- 
ity, and  therefore  his  agreement  to  do  so  cannot  bar  an  action  brought 
for  his  death  by  an  administrator  for  the  benefit  of  the  persons  entitled 
to  the  penalty. 

Tort  to  recover  damages  for  the  death  of  Corneliue  J, 
Doyle.  The  answer  consisted  of  a  general  denial  and  an 
allegation  that  deceased  was  riding  on  the  train  of  the 
defendant  under  an  express  contract  and  agreement  by 
which  he  released  the  defendant  from  all  liability  on  account 
of  alleged  injuriea  The  evidence  tended  to  show  that  the 
deceased  fpr  about  a  year  and  a  half  prior  to  his  death  had 
been  employed  by  the  defendant  as  a  clerk  in  its  freight 
department  at  Boston.  His  employment  was  not  for  any 
stated  period,  and  might  have  been  terminated  either  by 
limself  or  the  defendant  at  any  time.  His  wages  were  fixed 
at  a  daily  rate.  He  lived  with  his  father  in  Waltham,  and 
Qsnally  traveled  each  morning  and  evening  to  and  from  Bos* 
U>D  on  defendant's  trains.  His  work  closed  each  evening  at 
6  o'clock  and  began  each  morning  at  7.  Between  those  hours 
he  performed  do  services  for  the  defendant    It  was  a  well- 
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known  and  uniform  custom  for  the  defendant  to  furnish  its 
employees  who  lived  outside  of  Boston  on  the  line  of  its  road 
with  a  ticket.  The  only  compensation  for  such  ticket  was 
that  the  person  receiving  it  should  perform  services  in  accord 
with  the  terms  of  his  employment,  and  the  rate  of  wages 
paid  to  employees  who  lived  in  Boston  and  did  not  use  such 
a  ticket  was  no  greater  than  those  living  elsewhere  and  fur- 
nished with  tickets.  The  tickets  were  furnished  monthly, 
and  each  had  sixty-two  numbers  to  be  punched,  and  was 
good  for  sixty-two  rides  during  the  month  for  which  it 
was  issued,  and  might  be  used  by  an  employee  whether  he 
was  going  to  and  from  his  work  or  not.  The  face  of  the 
ticket  was  as  follows: 

"  No.  464. 

^'FxTCHBUBO  Railboad  Employeb's  Monthly  Tickbt. 

(Not  Transferable.) 

"  Pass  C.  J.  Doyle,  S.  F.  D.,  between  Boston  and  Waltham, 
during  the  month  of  September,  f892,  unless  otherwise  or- 
dered.    Not  good  unless  countersigned  by  L.  W.   Bartlett 

*'  Sept  1,  1892.  John  Adams,  Gen'l  Supt 

•*  Countersigned,  L.  W,  Babtlbtt." 

On  the  back  of  the  ticket  the  following  was  printed:  "  The 
person  accepting  this  free  ticket  thereby  and  in  considera- 
tion thereof  assumes  all  risk  of  accidents,  and  expressly 
agrees  that  the  company  is  not  a  common  carrier  in  respect 
to  him,  and  shall  not  be  liable  under  any  circumstances, 
whether  of  negligence  of  its  agents  or  otherwise,  for  injury 
to  the  person,  or  for  loss  or  injury  to  the  property  of  the  pas- 
senger using  this  ticket"  On  Saturday  evening  the  defend- 
ant went  as  usual  to  his  home  at  Waltbam,  but  after  supper 
returned  to  Boston  over  defendant's  road  on  a  business  or 
pleasure  trip  of  his  own,  in  no  way  connected  with  the  defend- 
ant. A  little  after  10  o'clock,  on  the  same  night,  he  entered 
a  car  of  the  defendant  at  Boston  to  return  to  Waltbam. 
While  on  his  return  trip  he  was  killed  by  a  collision  caused 
by  the  gross  negligence  of  the  defendant's  engineer.  The 
trial  judge  refused  a  request  of  the  defendant  to  rule  that  the 
plaintiff  could  not  recover,  but,  on  the  contrary,  decided  that 
there  was  sufficient  evidence  to  support  the  plaintiff's  action* 
The  defendant  alleged  exceptions. 

G.  A,  Torreyj  for  the  defendant. 

6.  L.  Mayberry,  for  the  plaintiff 
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^  MoBTON,  J.  It  18  conceded  that  the  death  of  the  plain- 
tifTs  intestate  was  due  to  the  gross  negligence  of  an  engineer 
in  the  employ  of  the  defendant  The  defense  rests  on  two 
propositions:  !•  That  the  plaintiffs  intestate  was  not  a  pas* 
lenger,  bat  an  employee;  2.  If  that  is  not  so,  that  the  de- 
fendant is  not  liable  by  reason  of  the  conditions  on  the  back 
\>f  the  ticket. 

The  statute  is  as  follows:  ''If  by  reason  of  the  negligence 

•  ...  of  a  corporation  operating  a  railroad,  •  •  •  •  or  of  the 
unfitness  or  gross  negligence  or  carelessness  of  its  servants, 

•  .  •  .  while  engaged  in  its  business,  the  life  of  a  passenger, 
or  of  a  person  being  in  the  exercise  of  due  diligence  and  not 
a  passenger,  or  in  the  employment  of  such  corporation,  is 
lost,  the  corporation  shall  be  punished,''  etc:  Pub.  Stats.,  o* 
112,  sec.  212.  We  do  not  think  that  at  the  time  of  the  injury 
the  plaintiff's  intestate  was  "in  the  employment"  of  the 
defendant  within  the  meaning  of  the  statute.  The  defendant 
was  not  transporting  him  to  or  from  the  place  of  his  daily 
labor,  pursuant  to  the  arrangement  which  existed  between 

.  them.  It  had  no  control  or  authority  over  him.  He  was  not 
traveling  on  any  service  for  iL  His  time  was  his  own,  and 
the  defendant  was  not  paying  him  for  it,  and  he  could  use 
it  as  he  saw  fit,  and  he  was  passing  over  the  defendant's 
road  entirely  for  his  own  business  or  pleasure.  ^^  So  long 
as  he  was  working  from  day  to  day  for  the  defendant,  it 
might  be  said,  in  a  popular  sense,  that  he  was  in  its  employ- 
ment.  But  we  do  not  think  that  is  the  sense  in  which  the 
words  are  used  in  the  statute.  Otherwise,  if  at  any  time, 
under  any  circumstances,  passing  over  the  railroad  on  a 
highway  crossing  on  Sunday,  for  instance,  on  an  errand  to 
get  a  doctor  for  his  father  or  a  friend,  he  was  injured  by  the 
gross  negligence  of  the  defendant's  servants  while  engaged 
in  its  business,  he  would  have  no  right  of  recovery.  Nothing 
but  the  plainest  language  would  warrant  such  a  construction. 
Was  he  a  passenger?  This  question  is  a  more  difficult 
one,  and  there  is  force  in  the  argument  that  to  hold  that  he 
was  a  passenger  would  subject  the  defendant  to  a  higher 
degree  of  care  toward  him  when  traveling  on  its  road  on 
his  own  pleasure  than  when  traveling  pursuant  to  some  pur- 
pose connected  with  his  service  as  an  employee.  Neverthe* 
less,  we  think  that  he  must  be  regarded  as  having  been  a 
passenger.    It  is  clear  that  a  person  may  at  one  time  be  an 
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employee  when  passing  over  a  railroad,  and  at  another  time 
in  passing  over  the  same  road  be  a  passenger,  though  contin- 
uing all  the  while,  in  a  popular  sense,  in  the  employment  of  the 
railroad  company.  The  ticket  on  which  the  plaintiff's  intes* 
tate  was  riding  was  not  a  mere  gratuity.  It  furnished  part 
of  the  consideration  by  which  he  was  induced  to  enter  the 
employment  of  the  defendant.  A  ticket  was  given  to  him 
each  month,  and  it  contained  more  rides  than  were  necessary 
in  traveling  to  and  from  his  work.  It  is  expressly  conceded 
that  persons  holding  these  tickets  could  use  them  for  their 
own  private  interest  or  pleasure;  and  we  think  the  result 
must  be  that  the  plaintiffs  intestate  held  toward  the  defend- 
ant the  relation  of  a  passenger  at  the  time  when  he  was 
injured.  The  cases  to  which  the  defendant  has  referred  us  are 
distinguishable  from  this.  Those  in  this  state  were  where  the 
plaintiff  was  being  transported  in  immediate  connection  with 
his  employment:  OUhhannon  v.  Stony  Brook  R.  R,  Corp.j  10 
Cush,  228;  Seaver  v.  Boston  &  Maine  R.  R.Co,^  14  Gray,  466; 
<}ilman  v.  Eastern  R.  R.  Corp,^  10  Allen,  233;  87  Am.  Dec, 
285;  (fBrien  v.  Boston  &  Albany  R.  R.  Co.,  138  Mass.  387;  52 
Am.  Rep.  279.  In  the  cases  in  other  states  the  circumstances 
tinder  which  the  injuries  occurred  were  such  that  the  plaintiff 
could  at  the  time  fairly  be  said  to  be  in  the  ''^  employ  of  the 
defendant:  RnsseU  v.  Hudson  River  R.  R.  Co.,  17  N.  Y.  134; 
Vick  V  New  York  Cent.  etc.  R.  R  Co.,  95  N.  Y.  267;  47  Am. 
Rep.  36;  Abend  V.  Terre  Haute  etc.  Ry.  Co.,  17  Am.  &  Eng. 
R.  R.  Cas.  614;  International  etc*  Ry.  Co.  v.  Ryan,  82  Tex.  665; 
Kansas  City  etc,  R,  R.  Co.  v.  Phillips,  98  Ala.  159;  Parkinson 
Sugar  Co.  v.  Riley,  50  Kan.  401;  84  Am.  St.  Rep.  123;  Bvam- 
ville  etc,  R.  R.  Co.  v.  Maddux,  134  Ind.  571;  ManviUe  v.  Cleve- 
land  etc.  R.  R.  Co.,  11  Ohio  St.  417;  (TConnell  v.  Baltimore 
etc.  R.  R.  Co.,  20  Md.  212;  83  Am.  Dec.  649;  Hutchinson  r. 
York  etc.  Ry.  Co.,  5  Ex.  843;  7\inney  v.  Midland  Ry.  Co., 
L.  R.  1  Com.  P.  291. 

In  considering  the  contract  on  the  back  of  the  ticket,  the 
fact  that  the  statute  is  a  penal  one  must  also  be  borne  in 
mind.  The  word  ^'damages"  is  not  used  in  a  strictly  legal 
sense:  Sackett  v.  Ruder,  152  Mass.  897,  403.  Damages  are 
to  be  assessed  not  less  and  not  more  than  a  certain  amount, 
and  with  reference  to  the  degree  of  culpability  of  the  corpo- 
ration, its  servants  or,  agents.  Originally  the  remedy  was  by 
indictment.  Afterward  it  was  extended  to  an  action  of  tort: 
Stats.  1871,  0.  881,  sec.  49;  Stats.  1874,  o.  872,  sea  163; 
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Stats.  1881,  c.  199,  sees.  1,  6.  Bat  oalf  ont  cf  ttc  remedies 
can  be  porsued  by  the  exeoutot  or  udministrator.  And 
whether  the  amount  is  recovered  by  indictment  or  in  an  action 
of  tort,  it  goes  in  either  case  to  the  widow  and  children  and 
next  of  kin,  and  the  exeontor  or  administrator  has  no  interest 
in  it  It  is  in  substance  a  penalty  given  to  the  widow  and 
children  and  next  of  kin,  instead  of  to  the  commonwealth, 
and  as  such  the  intestate  could  not  release  the  defendant 
irom  liability  for  it:  Oommonwealih  t.  Vermoni  etc.  R  R.  Oo*^ 
108  Mass.  7,  12;  11  Am.  Bep.  811;  Oommonwealih  t.  Bo»ion 
ite.  R.  R.  Corp.,  184  Mass.  211;  LitOyohn  t.  Fitchburg  R.  R. 
Co^  148  Mass.  478,  482.  Save  as  a  matter  of  convenience, 
the  proceedings  properly  enough  might  be  instituted  by  the 
widow  and  children  or  next  of  kin,  if  the  statute  permitted 
it,  as  is  done  in  certain  instances  under  the  employers'  lia- 
bility act:  Stats.  1887,  c.  270,  sec.  2.  We  have  not  found  it 
necessary  to  consider  whether  a  release  of  damages  for  cans- 
ing  the  death  of  a  human  being  is  or  is  not  justified  by  pub- 
lic policy,  though  a  statute  has  been  enacted  recently  which 
seems  to  authorize  such  a  release  by  express  ^*  messengers: 
Stats.  1894,  c  469,  sec.  2.  Upon  that,  however,  we  express  no 
opinion.  The  result  is  that  we  are  of  opinion  that  the  excep- 
tions  must  be  overruled,  and  it  is  so  ordered. 


tfwKm  AHD  SsBVAHT— Whvv  Sbbvart  ih  SBRYioa  ov  Mastbe. — One 
vho  has  been  employed  by  a  railroa4  oompany,  bat  who  in  parauit  of  hie 
friTato  bosmeea  takes  passage  on  the  oan  of  the  company,  ia  a  passenger^ 
though  no  fare  ie  collected  from  himi  Ohio  eie,  M.  B.  Co,  ▼.  MuhUng,  80  IlL 
I;  81  Am,  Deo,  330.  If  a  laundrese  ie  being  ooaveyed  from  her  place  of 
nsidonoe  to  her  place  of  work  in  a  vehicle  driven  by  the  coachman  of  her 
•mployery  and  an  accident  oconre,  she  mast  be  regarded  as  being  in  the  eer- 
▼ioe  of  her  employer  at  that  time,  and  as  assuming  the  perils  incident  to 
that  serrtcox  MeChOrh  v.  ShaUuek,  ISO  Mass.  45;  SO  Am.  St.  Rep.  464.  B^ 
fvtibar,  the  note  to  Brown  t.  8nM,  22  Am.  St.  Rep.  400. 
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(162  UAMAcamMm,  78.] 

NlQOTIABUI  PftOMiaBOBT  NOTIS  KhoWN  TO  VB  SmOURMD  IT  A  MOBVOAOB 

Dims  FBOK  Nona  mot  ao  Sboorid  in  this,  that  a  purohater  or  in- 
dorsee ol  the  former  takes  them  subject  to  righte  previoosljr  acquired, 
if  all  the  facts  taken  together,  and  including  the  means  of  knowledge 
and  any  oircninstanoes  which  should  lead  to  inquiry,  show  that  to  per* 
mit  him  to  disregard  such  rights  would  be  inequitable. 

IIORTOAGB— OoKFUOT  BiTWKUff  AssiONiBS.— If  a  mortgage  is  taken  to  ae- 
core  the  payment  of  negotiable  promissory  notes,  and  is  then  assigned 
and  the  assignment  placed  on  record,  all  persons  are  chargeable  with 
constructive  notice  of  such  assignment.  This  rule  remains  applioable^ 
though  the  notes  were  left  in  the  possession  of  the  orii<inal  mortgagee^ 
and  he  sold  and  indorsed  them  to  a  purchaser  in  good  faith  and  with- 
out actual  notice  of  the  prior  assignment*  Nor  can  the  title  of  tho 
second  assignee  be  aided  by  the  fact  that  the  first  assignee  had  by  fraud 
been  procured  to  assign  to  one  who  had  reassigned  to  the  original  mort- 
gagee, if  such  second  assignee  had  no  knowledge  of  snoh  reassignment 
and  therefore  could  not  have  relied  thereon, 

Fraud^  AssiGNMBift  Void  BsoAUi^B  or— Ir  am  Assionbs  of  ▲  Mortoaob 
is  procured  to  execute  a  reassignment  thereof  by  a  false  and  fraudulent 
representation  that  it  is  a  paper  to  enable  the  original  mortgagee  to 
collect  the  interest,  such  assignment  is  void,  and  one  subsequently  pur- 
ohasiug  from  the  original  assignee,  with  constructive  notice  of  the 
assignment,  and  without  any  knowledge  that  the  reassignment  was  pro- 
cured, cannot  take  any  benefit  therefrom. 

Nboliobmob,  What  n  not.— The  assigneo  of  a  mortgage  who  places  his 
assignment  on  record  is  not  guilty  of  negligence  in  leaving  the  note  and 
mortgage  in  posBcasion  of  the  original  mortgagee,  who  is  an  attorney 
at  law,  doing  a  real  estate  and  loan  business,  for  the  purpose  of  enabling 
him  to  collect  the  interest^  and,  therefore,  one  who  subsequently  pur- 
chases such  note  and  mortgage  from  such  mortgagee  cannot  hold  tho 
•ame,  as  against  the  original  assignee,  on  the  ground  of  the  negltgenoo 
of  the  latter. 

A  Mortgagor  is  not  Chargbablb  with  Construotiyb  Noticb  of  ram 
Rboord  or  AN  Assign MBNT  of  the  mortgage. 

PATMBNTS  MaDB  TO  A  MOllTOAGBB  AfTBB    Hb  HAS  ASSIGNBD  THB  MORT- 

OAGB  are  at  the  peril  of  the  mortgagor,  and  he  is  not  entitled  to  be 
credited  therewith,  if  the  mortgagee  did  not,  at  the  time,  produce  the 
original  negotiable  notes  which  the  mortgage  was  given  to  secure, 
though  such  notes  were  in  fact  in  his  possession  in  another  oity,  if  he 
was  not  authorised  to  receive  such  payment;  and  it  was  not  induoed  by 
the  fact  of  such  possession. 
IftoBTOAOB— Patmbnt  Madb  TO  AN  Attornbt. — ^If  payment  Is  made  onn 
mortgiige  debt  to  the  original  mortgagee,  after  ha  has  assigned  the 
mortgage,  the  mortgagor  is  not  entitled  to  be  credited  with  the  amount 
of  such  payment  on  the  ground  that  it  was  made  to  a  person  who  was 
the  attorney  at  law  of  the  assignee,  expressly  authorised  to  ooUect  in- 
terest, if,  in  making  payments,  the  mortgagor  did  not  know  of  the 
agency  of  the  mortgagee,  and  acted  upon  the  assumption  that  he  was  stilt 
the  owner  of  the  mortgage,  and  not  on  the  belief  that  such  original 
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mortgagee  mm  Che  agent  of  the  Msignee,  and  aa  nioh  entitled  to  fec«iY<t 
the  paymenta  of  the  principal  debl 
PsnopAL  AVD  AoKMT.  —  Whils  Ojib  Who  Allows  av  Uvdiiolosed 
AoBNT  TO  ArpMAB  and  act  aa  principal  ia  not  permitted  to  deny  that 
he  had  full  anthority,  thia  rale  doea  not  apply  where  the  agent  waa  not 
giTen  any  anthority  to  act  aa  principal,  and  it  ia  not  ahown  that  the 
principal  allowed  him  to  do  ao  or  had  reaaon  to  anppoae  that  tha  agent 
waa  acting  ontaide  of  the  anthority  given. 

Suit  to  redeem  from  a  mortgage  made  by  the  complainant 
to  Bben  HutchinBon,  in  October,  1887»  to  secure  a  note  of 
that  date,  payable  to  the  order  of  the  mortgagee  in  foor 
years,  with  interest  semiannually. 

/•  A.  BmeheUj  for  the  plaintiff. 

8,  Ih  Whipple^  for  Mary  B.  Barnard. 

8.  H.  Tyng,  for  Caroline  E.  Patch. 

^'  Babkbb,  J.  In  this  cause  it  is  necessary  to  decide  two 
controversies,  one  as  to  the  amount  which  the  plaintiff  must 
pay  to  redeem  his  land,  and  another  as  to  the  ownership  of 
the  mortgage.  Both  controversies  arise  from  the  frauds  of 
Hutchinson,  the  original  mortgagee,  who  not  only  has  twice 
sold  the  naortgage  as  his  own  property,  but  has,  after  having 
sold  it,  received  large  payments  from  the  mortgagor,  who 
made  them  supposing  that  Hutchinson  was  still  the  owner 
of  the  mortgage.  The  mortgage  was  made  on  October  24, 
1887,  to  secure  a  note  of  that  date  payable  to  the  order  of  the 
mortgagee  in  four  years,  with  half-yearly  interest,  and  was 
recorded  on  the  next  day.  The  mortgage  and  note  were 
held  and  owned  by  the  mortgagee  until  January  14,  1888, 
when  they  were  sold  by  him  to  Mrs.  Patch  for  the  sum  of 
two  thousand  two  hundred  dollars.  She  took  an  assignment 
in  the  usual  form,  and  caused  it  to  be  recorded.  The  note 
was  indorsed  in  blank,  and  delivered  to  her  with  the  assign- 
ment^ the  mortgage  deed,  and  an  insurance  policy  procured 
by  the  mortgagee.  At  the  same  time  it  was  arranged  be- 
tween her  and  the  mortgagee  that  the  latter  should  collect 
the  interest  as  it  should  become  due,  retain  that  which  had 
then  accrued,  and  remit  to  her  that  which  should  accrue. 
Three  days  later  an  assignment  of  the  mortgagee's  interest 
In  the  insurance  was  written  on  the  face  of  the  policy,  and 
the  assent  of  the  insurers  was  added  on  the  following  day. 
All  these  documents  were  kept  by  Mrs.  Patch  until  June  26, 
1890.    In  the  mean  time  an  installment  of  interest  was  paid 


342  MuRPHT  V.  Baanard.  [Maas. 

to  her  by  the  mortgagee,  and  she  indorsed  on  the  note:  **  May 
10,  1888.  Interest  received  to  April  24,  '88,  $66."  The 
mortgagee  was  an  attorney  at  law,  doing  a  real  estate  loan 
business,  and  had  an  office  in  Boston  and  another  in  Chelsea. 
On  April  24,  1890,  he  represented  to  Mrs.  Patch  that  he 
ought  to  have  the  documents  relating  to  the  loan,  and  a  pa- 
per signed  by  her  to  enable  him  to  collect  the  interest.  He 
prepared  a  paper  for  her  to  sign,  and  by  £Eilse  and  fraudulent 
representations  as  to  its  purpose  and  contents  induced  her  to 
sign  it.  It  was  in  fact  an  assignment  of  the  mortgage  from 
her  to  one  Letteney,  ^^  a  clerk  in  his  office,  and  was  dated 
April  24,  1890,  and  witnessed  by  the  mortgagee  and  ac- 
knowledged before  him  as  a  justice  of  the  peace.  Mrs.  Patch 
had  made  no  indorsement  on  the  note  except  that  of  May 
10,  1888,  and  before  June  25,  1890,  at  some  time  when  she 
had  the  note  at  the  mortgagee's  office,  he  indorsed  on  it  the 
four  other  payments  of  interest  then  accrued.  On  June  25, 
1890,  he  induced  Mrs.  Patch  to  deliver  to  him  the  mortgage, 
note,  insurance  policy,  and  her  assignment,  and  gave  her  a 
receipt  stating  that  the  mortgage  was  to  be  held  by  him  for 
the  **  collection  of  interest,"  etc. 

On  November  14,  1890,  he  sold  and  assigned  the  mortgage 
to  Miss  Barnard,  and  received  from  her  two  thousand  two 
hundred  dollars.  He  represented  to  her  that  he  owned  the 
mortgage,  and  said  nothing  about  the  assignment  to  Mrs. 
Patch,  or  that  from  Mrs.  Patch  to  Letteney.  Before  the 
transfer  was  completed  Miss  Barnard  told  him  that  she 
wanted  a  sftarch  of  the  registry^and  he  asked  if  she  had  any 
one  in  mind  to  do  it,  and  as  she  replied  that  she  had  not,  he 
mentioned  a  young  man  in  his  office  who  could  do  it,  and 
the  young  man  went  out  and  she  waited  for  him  to  return, 
when  he  reported  that  it  was  all  right.  It  did  not  appear  in 
evidence  who  this  man  was,  or  whether  he  made  a  search, 
and  no  charge  was  made  for  the  search.  All  this  was  done 
at  the  mortgagee's  office  in  Boston,  and  the  note,  the  mort- 
gage, the  insurance  policy,  and  the  assignment  to  Miss  Bar- 
nard were  all  delivered  there.  Miss  Barnard's  home  was  in 
Michigan.  She  took  the  mortgage  with  her,  leaving  her  as- 
signment with  the  mortgagee  to  be  recorded  and  then  sent 
to  her,  and  the  insurance  policy  was  also  left  with  him  to  be 
transferred  to  her.  He  was  to  collect  the  interest  and  send 
it  to  her.  He  requested  her  to  leave  the  papers  with  him, 
and,  upon  her  objecting,  he  explained  that  the  maker  of  the 
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oota  might  desire  to  see  the  interest  ind^Mrsed  on  it,  and  she 
left  the  note  with  him.  He  sent  to  her  the  interest  doe 
April  24, 1891y  and  in  October  or  November,  1891,  the  inters 
est  due  October  24, 1891,  and  also  that  to  become  due  April 
34, 1892.  The  assignment  of  April  24, 1890,  from  Mrs.  Patch 
to  Lettenej,  an  assignment  dated  October  14,  1890,  from 
Letteney  to  the  mortgagee,  and  the  assignment  of  November 
14, 1890,  from  him  to  Miss  Barnard,  were  all  recorded  on 
March  16,  1891. 

'*  The  report  finds  that  Miss  Barnard  had  no  actual 
knowledge  of  the  assignment  to  Mrs.  Patch,  or  of  that  from 
her  to  Letteney,  or  of  that  from  Letteney  to  the  mortgagee, 
and  that  in  buying  the  mortgage  she  did  not  rely  on  them, 
but  believed  that  the  mortgagee  held  the  note  and  mortgage 
AS  the  original  owner;  that  she  did  not  see  the  assignment 
written  into  the  insurance  policy,  although  she  had  the  op* 
portunity  so  to  do,  and  that  nothing  was  said  to  her  by  the 
mortgagee,  or  by  the  person  who  went  out  to  examine  the 
records  about  any  of  the  assignments.  The  interest  due 
October  24,  1890,  was  paid  by  the  plaintiff  to  the  mortgagee 
on  October  25,  1890,  but  it  is  not  stated  whether  that  pay* 
ment  has  ever  been  indorsed  upon  the  note.  Miss  Barnard 
contends  that,  because  the  debt  is  the  principal  thing  in  the 
purchase  and  sale  of  a  mortgage,  and  the  mortgage  an  in- 
cident to  the  debt|  her  rights  are  to  be  settled  upon  the  facts 
relating  to  the  note;  and  that  as  she  purchased  in  good  faith 
and  for  full  consideration,  before  maturity,  a  negotiable 
promissory  note  from  the  payee  having  possession  of  it,  she 
took  an  absolute  title,  although  her  vendor  had  none.  She 
also  contends  that  Mrs.  Patch  was  negligent  in  leaving  the 
note  and  mortgage  in  the  hands  of  the  mortgagee,  and  that 
as  between  Mrs.  Patch  and  herself  the  former  must  bear 
the  loss. 

The  report  shows  that  Miss  Barnard  bought  in  good  faith 
and  without  actual  notice.  But  her  purchase  was  not  the 
purchase  of  negotiable  paper  simplieiUr.  While  the  title  of 
one  who  buys  ordinary  commercial  paper  in  good  faith  and 
before  its  maturity  is  not  vitiated  by  the  fact  that  there  were 
suspicious  circumstances  which  might  have  put  him  upon 
inquiry  {Smith  v.  Livingstant  111  Mass.  342,  and  Freeman*$ 
Nat.  Bank  ▼.  Savery^  127  Mass.  76;  84  Am.  Rep.  845),  there 
is  a  distinction  between  the  purchase  of  such  paper  and  that 
of  notes  known  to  be  secured  by  mortgage  of  real  estate. 
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tlthough  bonght  as  negotiable  paper;  Strong  ▼.  Jachtmy  128 
Mass.  60;  26  Am.  Rep.  19.    The  effect  of  the  distinetion  is 
that  subsequently  acquired  rights  in  mortgage  notes  will  not 
be  allowed  to  supplant  rights  previously  acquired,  if  all  the 
facts  taken  together,  and  including  the  means  of  knowledge 
and  any  circumstances  which  should  lead  to  inquiry,  show 
that  such  a  result  would  be  inequitable.     If  **  Miss  Barnard's 
rights  as  against  Mrs.  Patch  were  to  be  settled  on  this  basis, 
the  fact  that  Miss  Barnard  saw  the  insurance  policy  on 
which  the  assignment  to  Mrs.  Patch  was  indorsed  would  be 
of  some  importance.     But  her  title  is  not  to  be  so  settled. 
She  did  not  buy  a  mortgage  note  only,  but  the  mortgage 
also.    And  when  the  transaction  is  in  terms  the  purchase  of 
a  mortgage,  as  both  a  debt  and  a  conditional  estate  in  land, 
the  distinction  becomes  decisive,  because  of  the  doctrine  that 
the  purchaser  of  a  mortgage  is  charged  by  statute  with  con- 
structive notice  of  the  state  of  the  record  title,  when,  as  in 
the  present  case,  the  record   discloses  not  only  a  want  of 
title  in  his  vendor,  but  the  fact  that  the  title  to  the  mort- 
gage was  in  the  person  who  now  claims  adversely  to  the  pur- 
chaser.    One  who  purchases  under  such  circumstances  is  not 
a  purchaser  without  notice,  but  with  constructive  notice  of 
the  want  of  title  of  his  vendor.     In  the  present  case  Miss 
Barnard  knew  that  in  buying  the  note  she  was  buying  a  mort* 
gage,  and  in  determining  her  rights  as  against  those  of  the 
real  owner  of  both  note  and  mortgage  she  is  to  be  charged 
with  knowledge  of  the  facts  of  which  as  purchaser  of  the 
mortgage  she  had  constructive  notice,  namely,  that  the  note 
and  mortgage  had  been  sold  by  her  vendor  to  Mrs.  Patch  on 
January  14,  1888,  and  that  Mrs.  Patch  continued  to  be  the 
record  owner  of  the  mortgage.     Miss  Barnard  therefore  was 
not  a  purchaser  without  notice,  but  with  a  constructive  notice 
of  an  infirmity  in  the  title  of  her  vendor;  and,  as  he  had  in  fact 
no  title,  she  took  none  as  against  the  owner.     Nor  is  she  aided 
by  the  fact  that  when  she  made  her  purchase  the  unrecorded 
assignments  from  Mrs.  Patch  to  Letteney,  and  from  Letteney 
to  Hutchinson,  were  in  existence,  and  in  the  hands  of  Hutch- 
inson. 

The  counsel  of  Miss  Barnard  contends  that  the  examiner 
must  have  known  of  these  assignments,  and  relied  upon 
them;  and  that,  as  she  relied  upon  the  statement  of  the  ex- 
aminer, she  in  effect  relied  upon  the  assignments,  so  that,  as 
against  her,  Mrs.  Patch  cannot  claim  that  the  assignment 
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was  procured  by  fraud.  But  the  report  does  not  find  that 
the  examiner  knew  of  the  aasignmente,  and  we  cannot  infer 
that  because  he  was  a  young  man  in  Hutchinson's  office  he 
did  know  of  them.  Her  instructions  to  him  were  only  to 
make  a  search  of  the  registry. 

^  Upon  the  report,  the  assignment  from  Mrs.  Patch  to 
Letteney  was  not  a  merely  voidsible  instrument,  but  was 
utterly  void.  It  was  not  delivered  as  an  assignment  of  the 
mortgage,  but  as  a  paper  authorizing  Hutchinson  to  collect 
the  interest.  Hence  the  rule  that  title  will  pass  to  a  bona 
fide  purchaser  for  yalue  from  one  who  has  a  conveyance  void- 
able for  fraud  is  not  applicable  in  this  case.  The  principle 
which  protects  those  who  in  good  faith  hold  or  claim  under 
instruments  bearing  a  genuine  signature,  which  the  maker 
has  writtei,  supposing  that  he  was  signing  an  instrument  of 
some  other  description,  is  that  the  maker  has  negligently 
allowed  what  appears  to  be  a  valid  instrument  to  go  out  with 
his  signature,  and  as  against  those  who  innocently  rely  upon 
it  is  estopped  from  denying  its  genuineness.  This  principle 
applies  only  in  favor  of  those  who  have  acted  on  the  faith  of 
his  signature,  and  in  this  case  Miss  Barnard  knew  nothing 
of  the  assignment  which  Mrs.  Patch  had  executed,  nor  of 
that  from  Letteney  to  Hutchinson,  and  did  not  rely  upon 
either  of  them.  She  cannot  claim  that  Mrs.  Patch  is  estop- 
ped from  showing  that  the  assign  n:ent  to  Letteney  was  void 
for  fraud.  Nor  is  the  contention  that  Mrs.  Patch  was  negli- 
gent in  leaving  the  note  and  mortgage  in  the  hands  of  Hutch- 
inson sustained  by  the  report.  He  was  an  attorney  at  law, 
doing  a  real  estate  loan  business  in  two  cities,  and  it  is  not 
negligence  to  intrust  to  such  a  person  the  custody  of  a  note 
and  mortgage.  The  result  is,  that  as  between  these  two 
defendants  Mrs.  Patch  is,  in  the  opinion  of  a  majority  of  the 
court,  the  owner  of  the  note  and  mortgaj^e,  and  that  Miss 
Barnard  must  assign  and  deliver  them  to  Mrs.  Patch. 

In  determining  whether  the  plaintiff  is  entitled  to  have 
credit  for  his  payments  of  principal  other  facts  are  impor- 
tant. These  payments  were  made  after  the  note  became  due. 
The  plaintiff  had  no  actual  knowledge  of  any  assignment  or 
transfer  of  the  mortgage  or  the  note,  and  made  all  his  pay- 
ments upon  his  own  supposition  that  the  mortgagee  still 
owned  and  held  the  note  and  mortgage.  When  the  payments 
were  made  the  note  was  in  the  possession  of  the  mortgageey 
but  the  payments  were  made  in  **  Chelseai  and  the  note 
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was  in  the  mortgagee's  office  in  Boston;  and  at  none  of  the 
times  of  payment  did  the  plaintiff  see  the  note,  nor  was 
any  thing  said  to  or  by  him  about  its  ownership,  nor  did  he 
ever  receive  any  information  or  make  any  inquiry  as  to  the 
ownership  or  possession  of  the  note  or  mortgage  antil  after 
he  had  made  all  the  payments.  The  report  finds  that  the 
mortgagee  had  no  express  authority  to  receive  any  portion  of 
the  principal, ''and  no  authority  except  such  as  nnight  be 
implied  from  their  leaving  the  note  with  him/'  and  "  that 
the  note  was  left  with  him  for  the  purpose  of  enabling  him 
to  collect  the  interest,  and  for  no  other  purpose/'  While 
authority  to  collect  principal  as  well  as  interest  might  be 
implied  from  the  fact  that  the  owner  of  a  note  left  it  with  an 
attorney  at  law,  that  inference  cannot  fairly  be  drawn  when 
the  other  facts  of  the  transaction  are  considered  and  we 
must  take  it  as  a  fact  that  Hutchinson  had  no  am;hority  to 
receive  payments  of  principaL 

It  is  conceded  by  the  defendants  that  the  plaintiff  is  not 
oharged  with  constructive  notice  of  the  recorded  assign- 
ments: See  Oeorge  v.  Wood^  9  Allen,  80;  85  Am.  Dec.  741. 
The  plaintiff  contends  that  the  assignee  of  a  note  and  mort- 
gage must  give  notice  of  the  assignment  to  the  mortgagor  to 
protect  himself  against  future  payments  to  the  mortgagee. 
There  is  authority  in  decided  cases  for  this  doctrine;  but  it 
is  baaed  upon  the  fact  that  the  mortgages  with  which  the 
courts  were  dealing  were  given  to  secure  the  payment  of 
bonds  or  other  non-negotiable  evidences  of  debt.     For  in- 
stance, in  James  v.  Johnson^  6  Johns.  Ch.  417,  427,  where  it 
is  said  to  be  *'  an  obvious  principle  of  equity,  that  all  dealings 
with  the  mortgagee,  even  in  his  character  of  mortgagee, 
before  notice  of  the  assignment,  are  valid,**  and  in  the  other 
New  York  cases  relied  on  by  the  counsel  for  Mrs.  Patch  the 
debt  was  evidenced  by  a  bond:  See,  also,  Matthewa  v.  Wall' 
wxjn,  4  Ves.  118;  WiUiam  v.  Sorrell,  4  Ves.  889.    And  so  it 
was  in  Emery  v.  Oordoriy  33  N.  J.  Bq.  447.     In  Crane  v. 
March,  4  Pick.  131,  135,  16  Am.  Dec.  329,  decided  in  1826, 
it  is  said:  '*  In  the  form  usually  practiced  in  regard  to  mort- 
gages, until  lately,  •  •  •  •  the  collateral  personal  security  was 
a  bond."    But  with  the  use  of  negotiable  promissory  notes  as 
the  personal  obligation  which  the  mortgage  secures,  a  different 
element  comes  in.    The  obligation  is  to  whoever  ander  the 
law  of  negotiable  paper  may  be  entitled  to  exact  payment  of 
**  the  DOtCi  and  the  duty  for  the  performance  of  which  th0 
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mortgage  is  secnritj  is  to  pay  according  to  the  lair  of  negoti- 
able notes.    In  National  Bank  of  North  America  ▼.  Kirby^  108 
Mass.  497,  602,  notes  secured  by  mortgage  are  said  to  be  of 
the  class   whose  value,  due  to  their  negotiable  character, 
should  not  be  impaired;  and  in  Morris  v.  Baeon^  123  Mass. 
68,  25  Am.  Rep.  17,  it  is  treated  as  a  familiar  rule  that  the 
debt  is  the  principal,  and  the  mortgage  an  incident.     In 
Stumg  Y.  Jackson^  123  Mass.  60,  64,  25  Am.  Rep.  19,  it  was 
said:  ^'As  between  the  original  parties,  the  note  and  mort- 
gage are  but  one   transaction  and  but  one  security."    In 
that  transaction  the  mortgagor  who  gives  his  negotiable  note, 
rather  than  a  bond  or  some  non*negotiable  obligation,  brings 
himself  voluntarily  within  the  rules  which  govern  the  pay- 
ment of  negotiable  paper,  and  in  effect  agrees  that  he  will  be 
bound  by  them,  and  that  the  mortgage  shall  stand  as  secu- 
rity for  the  obligation  that  he  will  not  only  pay  the  note,  but 
make  effectual  payment  to  the  party  entitled  to  claim  under 
these  rules.    In  determining  who  that  party  is,  as  in  Strong 
V.  Jackson,  123  Mass.  60,  64,  25  Am.  Rep.  19,  if  there  are  dif- 
ferent persons,  each  of  whom  has  some  show  of  title,  legal  or 
equitable,  matters  may  be  material  which  would  not  have 
weight  in  the  case  of  purely  mercantile  paper;  but,  when 
the  true  owner  has  been  ascertained,  the  question  between 
him  and  the  promisor  whether  payments  made  by  the  latter 
are  effectual  to  reduce  or  discharge  the  debt  must  be  decided, 
not  by  the  law  applicable  to  bonds  or  other  non-negotiable 
securities,  but  by  the  law  of  negotiable  paper. 

Applying  the  doctrines  of  that  law,  a  majority  of  the  court 
is  of  opinion  that  the  payments  in  question  were  made  by 
the  plaintiff  at  his  own  risk  and  peril,  and  he  is  not  en- 
titled to  have  them  applied  in  reduction  of  the  amount  to  be 
paid  upon  redeeming  the  mortgage:  Wheeler  v.  Ouildy  20 
Pick.  545,  553,  32  Am.  Dec.  231.  As  there  said:  "Faith  is 
given  to  the  holder  mainly  on  the  ground  of  his  possession  of 
the  bill,  ready  to  be  surrendered  or  delivered,  and  the  actual 
surrender  and  delivery  of  it  upon  the  payment  or  transfer. 
If,  therefore,  upon  such  payment,  the  holder  has  not  the  ac- 
tual possession  of  the  bill  ready  to  be  delivered,  and  does  not 
in  fact  surrender  it,  but  gives  a  receipt  or  other  evidence  of 
the  payment,  and  if  it  turns  out  that  the  party  thus  receiv- 
ing had  not  a  good  right  and  lawful  authority  to  receive  and 
collect  the  money,  but  that  another  person  had  such  right, 
the  payment  will  not  discharge  the  party  paying,  but  ®^  will 
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be  a  payment  in  his  own  wrong;  he  most  pay  the  bill  again 
to  the  right  owner/' 

In  the  case  at  bar,  while  the  person  to  whom  the  payments 
were  made  had  in  a  sense  the  possession  of  the  note,  the 
payments  were  made  in  one  city  while  the  note  was  in  an- 
other, and  it  was  never  produced  to  the  plaintiff,  and  never 
ready  to  be  either  surrendered  or  indorsed  at  the  time  and 
place  of  the  plaintiff's  payments.  He  was  not  induced  to 
make  them  by  the  fact  that-the  note  was  in  the  constructive 
possession  of  Hutchinson  at  another  place,  nor  warranted  in 
relying  upon  that  fact  as  a  justification  of  his  payments. 

The  plaintiff  further  contends  that,  because  the  mortgagee 
to  whom  he  paid  was  an  attorney  at  law,  and  an  agent  of  the 
real  owner  of  the  note  to  collect  the  interest,  the  real  owner 
is  bound  by  the  payments  of  the  principal.    If  the  plaintiff 
had  been  induced  to  make  the  payments  of  principal  by  the 
fact  that  the  mortgagee  was  an  attorney  who  was  agent  oi 
the  real  owner  of  the  note,  and  he  had  been  ignorant  of  any 
limitation  of  the  attorney's  authority,  we  should  be  slow  to 
hold  that  the  payments  would  not  bind  the  real  owner:  See 
Donaldson  y.  WiUofit  79  Mich.  181;  Emery  y.  Gordon^  38  N. 
J.  Eq.  447.    But  we  need  not  consider  that  question,  because 
it  does  not  arise  upon  the  facts.    The  plaintiff  was  unac* 
quainted  with  the  fact  that  the  mortgagee  was  an  agent  of 
some  owner  of  the  note,  and  was  not  thereby  induced  to  make 
the  payments.    He  made  them  solely  because  he  himself 
assumed,  without  inquiry  and  without  any  representations 
made,  and  without  requiring  the  production  of  the  note,  that 
the  mortgagee  continued  to  be  its  holder  and  owner,  and  he 
dealt  with  him  as  owner,  and  not  as  an  agent 

Nor  can  the  plaintiff  rely  upon  the  doctrine  that  one  who 
allows  an  undisclosed  agent  to  appear  and  act  as  principal 
is  not  permitted  afterward  to  deny  that  he  had  full  author- 
ity.  The  cases  relied  oh  by  the  plaintiff,  like  Fish  v.  Kemp- 
Um,  7  Com.  B.  687,  were  where  the  agent  had  authority  to 
sell,  and  when  he  was  allowed  to  sell  as  a  principal  the 
legal  consequences  of  such  a  sale  must  follow.  But  here 
the  mortgagee,  as  agent,  was  given  no  authority  or  right  to 
hold  himself  out  as  a  principal,  nor  is  it  shown  that  he  was 
allowed  to  do  so  by  the  real  owner,  who  had  no  reason  to 
suppose  that  the  agent  was  acting  outside  of  the  authority 
given  him. 

*^  It  cannot  be  said  that  the  owner  of  the  note  was  negli- 
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gent  in  leaving  it  with  the  mortgageei  who  was  an  attorney 
at  IaW|  and  also  engaged  in  another  respectable  hnsiness,  and 
DO  reason  is  shown  to  have  been  known  to  her  why  she  should 
distrust  him.  Nor  is  the  case  one  where,  if  one  of  two  inno- 
cent persons  mast  suffer  from  the  wrongful  act  of  a  third,  the 
plaintiff  shoald  be  relieved  from  the  consequences  of  his  pay* 
ment  to  the  wrong  party.  The  owner  of  the  note  was  not  the 
cause  of  his  making  the  payments,  and  did  not  induce  him 
to  make  them;  but  he  acted  solely  upon  his  own  supposition 
that  the  mortgagee  was  himself  the  owner  of  the  note  and 
mortgage. 

The  result  is  that,  in  the  opinion  of  a  majority  of  the  court, 
the  plaintiff  is  not  shown  upon  the  report  to  be  entitled  to 
have  his  payments  on  account  of  principal  applied  in  reduc- 
tion of  the  amount  which  he  must  pay  to  redeem.  We  have 
not  all  the  data  which  are  essential  to  the  making  of  a  final 
decree,  and  the  case  is  sent  back  to  the  superior  court  for 
further  proceedings,  and  that  court  is  to  enter  a  decree  for 
redemption. 

So  ordered, 

NiooTiABLB  IvaraimBim  SicirBBD  bt  Mobtgaob— AnioHMBNT— 
KieBTi  OB  ABSiOMBa — ^Tho  anignee  of  a  mortgage  and  the  aooompanying 
iMgotiablo  note,  tnmaferrod  before  matarity  and  for  a  valaable  coneidera* 
tion^  takes  tbe  ■eciirities  free  from  any  eqaitiee  existing  between  the  origi* 
lul  partiee  of  which  he  had  no  notiee:  WUUam  v.  KeyeB^  90  Mioh.  2iX>;  80 
Am.  St.  Rep.  43S^  and  note,  with  the  caaee  ooUected.  To  the  same  effeott 
Mmliawpky  809.  Bank  r.  SchoU,  135  HL  655;  26  Am.  8t  Rep.  401,  and  WM 
V.  Ho§eU<m,  4  NeU  SOS;  19  Am.  Rep.  S3S. 

AaaiONMBzcT  or  Mobtoaob^  Whk5  Yoid  tor  Fbaud. — ^The  assignee  of  a 
mortgage  with  knowledge  of  fraud  in  its  inception  is  not  a  bona  fde  pur- 
•hsser,  and  the  fact  that  he  paid  fall  oonsideration  for  the  assignment  will 
not  aid  himx  Dcmteiy  T.  Sobkuom^  14  N.  J.  Bq.  213;  S2  Anu  Dee.  244^  and 
note. 

llOBTOAGBB— ASSIOBICBNT—KOTIOB  OB  TO  MOBTOAGOB— PaTMBBT.— Ao* 

teal  notioe  of  the  assignment  of  a  mortgage  is  ossential  to  the  oompletion  of 
the  contract  relations  between  the  assignee  and  the  mortgagor*  Until  that 
has  been  girea  the  mortgagor  does  bo  wrong  in  making  payments  to  tho 
original  mortgagees  Fatter  t.  Carmm,  159  Pa.  St.  477;  89  Am.  St  Rep.  096^ 
lad  note.  See,  alsob  the  extended  note  to  Fob  BtuUrk  r.  Hartford  «&  /aa 
Oa,  si  Am.  Deo.  47& 
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Famtt  Walls,  TmoKuniio  Thsrsov.— If  party  wall  has  bsan 

on  adjoiniog  lota  opon  an  agreonmit  that  each  party  might  Imfld 
half  oC  the  division  wall  of  the  adjoining  lotB»  eaoh  half  of  the  wall 
when  used  by  the  owners  of  the  adjacent  lots  for  building  pnrposea  to 
be  paid  for  by  them  to  the  extent  so  used,  and  the  wall  so  constructed 
has  been  paid  tar  accordingly,  and  afterward  one  of  tiie  partiea  increases 
the  height  of  anch  wall  and  thiokena  and  atrengthena  the  wall  and 
fonndationa  by  bnilding  on  his  own  land,  the  other  party  haa  a  right  to 
inaert  timbera  in  the  wall  not  extending  beyond  hia  own  line,  on  pay* 
ing  for  oue-half  of  the  increaaed  height  of  the  wall,  and  cannot  be 
compelled  to  pay  for  the  expenaea  of  the  thickening  of  the  wall,  nor  for 
the  land  naed  for  avataining  the  part  of  the  wall  added  in  the  process 
of  thickening,  though  without  this  thickening  the  wall  woold  not  bo 
adequate  to  anatain  a  building  of  the  height  to  which  the  wall  has  been 
increased,  nor  would  it  conform  to  the  building  laws  of  the  city.  The 
additions  made  to  the  wall  for  the  purpose  of  thickening  and  atrength* 
ening  it  are  not  in  any  proper  aenae  a  party  walL  They  belong  to  the 
party  who  made  them,  and  can  be  removed  by  him  at  hia  pleasure. 

Pabtt  WALia.— An  Aotiok  at  Law  will  lie  to  recover  of  one  uatng  a  par^ 
wall  hia  proportion  d  the  coats  of  the  aame. 

/.  Walker^  pro  Be, 

B.  L.  M.  Tower  and  P.  F.  flaU,  for  the  defendant 

**  Morton,  J.  The  plaintiffs  and  defendant  respectively 
derive  title  through  mesne  conveyances  from  the  city  of 
Boston.  The  ^^  deeds  from  the  city  of  Boston  to  their 
predecessors  in  title  provide  that  the  owner  of  the  preraiees 
conveyed  may  build  one-half  of  the  division  walls  on  the 
adjoining  lots,  '^  which  half  of  the  walls,  when  used  by  the 
owners  of  the  adjoining  lots  for  building  purposes,  is  to  be 
paid  for  by  them  to  the  extent  so  used.''  In  all  the  mesne 
conveyances  this  provision  as  to  party  walls  was  either  set 
out  in  terms  or  incorporated  by  reference.  Under  it  a  party 
wall  had  been  built  along  the  entire  line  between  their  estates, 
by  predecessors  in  title  of  the  plaintiffs  and  defendant.  On 
the  front  portion,  i.  e.,  toward  Boylston  street,  it  was  twelve 
inches  thick,  and  formed  a  party  wall  for  two  brick  buildings 
three  stories  high.  The  respective  owners  for  the  time  being 
paid  each  one-half  the  cost  of  this  wall.  The  rest  of  the 
wall  was  built  by  the  defendant's  predecessors  in  title,  and 
no  part  of  the  cost  has  been  paid  either  by  the  plaintiffs  or 
their  predecessors  in  title. 

The  plaintiffs  acquired  title  in  March,  1890,  and  proceeded 
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to  treet  a  ax-story  building,  eighty  feet  In  height,  and  cover- 
log  their  entire  lot.  l*bejr  carried  up  the  party  wall  to  the 
•tme  height.  In  doing  so  it  became  neceeeary  to  thicken 
•od  strengthen  it,  and  also  to  strengthen  the  foondation. 
This  was  all  done  on  the  premises  of  the  plaintifiTs  at  their 
own  expense,  and  withoat  any  request,  consent,  or  permit- 
don  on  the  part  of  the  defendant,  unless  it  can  be  implied  in 
law  or  from  the  facts. 

The  defendant  acquired  title  in  May,  1891,  after  the  plain- 
tifis  had  completed  the  erection  of  their  building,  and  also 
erected  a  six-story  building,  eighty  feet  in  height,  and  cover- 
ing his  entire  lot.  In  erecting  his  building,  the  defendant 
inserted  the  timbers  into  the  wall  between  his  premises  and 
those  of  the  plaintiffs  four  inches,  and  no  more.  The  timbers 
do  not  extend  beyond  his  own  land,  and  are  wholly  within 
the  one-half  part  of  the  old  wall  and  the  additions  in  height 
made  thereto  which  stand  on  his  own  land.  He  added  nothing 
to  the  height,  thickness,  or  foundation  of  the  wall. 

The  old  party  wall,  as  carried  up  with  the  additions  made 
to  it  by  the  plaintiffs,  constitutes  one  solid  wall.  The  plain- 
tiffs introduced  testimony  tending  to  show  that  in  respect  to 
height,  thickness,  foundations,  and  general  character  it  was 
such  a  wall  as  good  construction  required  between  such 
buildings,  and  that  ^^  the  old  wall,  if  carried  op  of  the  same 
thickness,  would  not  have  been  sufficient.  There  was  also 
testimony  that  the  old  wall,  if  carried  up  as  it  was,  would 
not  have  conformed  to  the  building  law  in  force  in  the  bity 
of  Boston:  Stats.  1885,  c.  374,  sec.  62;  Stats.  1892,  c.  419. 

The  defendant  has  offered  to  pay  to  the  extent  to  which 
be  has  need  the  old  party  wall  as  carried  up  by  the  plain- 
tiffs. But  the  plaintiffs  contend  that  the  defendant  is  in 
effect  nsing  the  whole  wall  as  thickened  and  strengthened  by 
them,  and  that  they  are  entitled  in  addition  to  compensation 
for  the  use  of  the  additions  which  they  have  made  to  the 
wall  in  thickening  and  strengthening  it,  and  for  the  use  of 
the  land  taken  for  those  purposes,  or,  if  they  are  not,  that 
the  defendant  should  be  enjoined  from  making  any  use  of  the 
Vail  as  thickened  and  strengthened  to  support  the  building 
which  he  has  erected. 

A  majority  of  the  court  do  not  see  how  either  contention 
can  be  supported.  We  assume  that  either  party  had  a  right 
to  carry  up  the  party  wall  to  any  reasonable  height,  provided 
he  did  not  thereby  impair  the  wall  as  it  stood,  nor  injure  the 
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other  party:  Everett  y.  Edwards,  149  Mass.  588;  14  Auu  St 
Rep.  462;  Maithewe  v.  Dixey^  149  Mass.  596;  and  that  the 
other  party  was  bound  to  pay  when  he  used  it  to  the  extent 
to  which  he  need  it,  and  that  the  obligation  to  pay  attached 
to  successive  additions  in  height  as  they  were  made  by  one 
party  or  the  other.  But  we  do  not  see  on  what  ground  the 
defendant  can  be  compelled  to  do  any  thing  more  than  he 
has  offered  to  do.  The  deeds  certainly  contain  no  agreement 
compelling  him,  and  we  do  not  see  how  one  can  be  implied: 
Alien  T.  Evan$f  161  Mass.  485.  The  additions  made  to  the 
wall  by  the  plaintiffs  for  the  purpose  of  thickening  and 
strengthening  it  are  not,  in  any  proper  sense,  a  party  walL 
They  were  made  by  the  plaintiffs  on  their  own  land,  for  their 
own  purposes.  They  belong  to  them.  They  can  remove 
them  if  they  see  fit  so  to  do.  The  defendant  has  no  right  of 
support  in  them.  If  he  could  acquire  such  a  right  by  pre* 
scription,  the  plaintiffs  can  prevent  him  by  taking  the  proper 
steps:  Pub.  Stats.,  o.  122,  sec.  8.  Possibly  a  party  wall  may, 
by  agreement,  be  placed  on  the  land  of  one  of  the  parties. 
But  there  is  no  such  agreement  here,  and  the  defendant  re- 
fused  to  make  one.  In  the  absence  of  such  an  agreement, 
we  think  that  it  would  be  going  **  too  far  to  hold  that,  under 
deeds  which  provide  that  one-half  of  the  party  wall  may  be 
placed  on  land  of  the  adjoining  owner,  any  additions  made 
by  one  owner  on  his  own  land  to  a  party  wall  so  built,  for 
the  purpose  of  thickening  and  strengthening  it,  so  that  he 
may  build  a  higher  building,  or  a  building  adapted  to  a 
different  use,  become  a  part  of  the  party  wall,  and  that  the 
adjoining  owner  is  liable  for  a  portion  of  their  cost,  though 
he  uses  the  party  wall  no  further  than  he  has  a  right  to 
use  it. 

No  doubt,  as  long  as  his  building  stands  and  the  wall 
Stands  the  defendant  will  get  a  benefit  from  the  additions 
made  by  the  plaintiffs  for  the  purpose  of  thickening  and 
strengthening  the  wall.  But  that  does  not  create  a  liability 
on  his  part,  nor  take  away  his  right  to  use  the  party  wall  as 
carried  up  by  the  plaintiffs:  Allen  v.  Evans,  161  Mass.  485. 
If  there  had  been  no  party  wall,  and  the  plaintiffs  had  built 
their  wall,  as  they  would  have  had  the  right  to  do,  so  that  its 
exterior  surface  coincided  through  its  height  and  breadth 
with  the  dividing  line;  and  the  defendant  had  afterward 
built  similarly  on  his  side,  it  is  very  probable  that  he  would 
have  been  able  to  use  a  thinner  wall,  on  account  of  the  sup- 
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port  whicji  it  would  probably  receive  from  the  plaintiffs* 
wall;  but  that  would  have  given  the  plaintiffs  no  claim  on 
the  defendant:  Kingdand  v.  Tucker,  116  N.  Y.  674.  In  the 
present  case  the  defendant  has  not  trespassed  at  all  upon  the 
plaintiffs.  He  has  not  inserted  his  timbers  into  the  party 
wall  as  far  as  he  had  a  right  to.  It  is  obvious  that  whether 
the  additions  made  by  the  plaintiffs  were  a  party  wall  cannot 
be  determined  by  the  demands  of  good  construction  or  the 
requirements  of  the  city  ordinances.  We  do  not,  therefore, 
see  on  what  ground  the  defendant  can  be  compelled  to  pay 
for  the  additions  which  the  plaintiffs  have  made  for  the  pur- 
pose of  thickening  and  strengthening  the  wall  or  its  foun- 
dations, nor  enjoined  from  using  it  as  he  is  doing. 

As  to  the  remedy,  it  is  well  settled  in  this  state  that  an  ac- 
tion at  law  will  lie  to  recover  of  one  using  a  party  wall  his 
proportion  of  the  cost  of  the  same:  Savage  v.  Mason,  3  Gush. 
500;  Cutter  v.  William8f  3  Allen,  196;  Maine  v.  Cumston,  98 
Mass.  317;  Standish  v.  Lawrence,  111  Mass.  Ill;  Richardeon 
v.  Tohey,  121  Mass.  457;  23  Am.  Rep.  283. 

The  defendant  admits  his  liability  to,  the  extent  to  which 
he  *®  has  used  the  old  party  wall,  so  far  as  it  forms  a  part  of 
that  carried  up  by  the  plaintiffs.  In  accordance,  therefore, 
with  the  terms  of  the  reservation,  the  plaintiffs  are  to  have 
liberty,  if  they  desire,  to  amend  into  an  action  at  law;  other- 
wise the  bill  is  to  be  dismissed,  with  costs. 

Ordered  accordingly.        __^^ 

Party  WaUiS — Cohtribotiof. — One  owner  of  a  party  wall  who  adda  to 
it  for  bis  own  nee  may  maintain  an  aotion  for  contribution  againet  the  other 
owner  who  has  need  such  additions  for  one-half  the  value  of  the  additione 
when  made:  Sanders  y.  Martin^  2  Lea,  213;  31  Am.  Rep.  598.  Each  ownei- 
of  a  party  wall  may  build  it  higher  and  nse  it  ae  the  lateral  wall  of  euch 
boose  aa  he  may  desire  to  erect,  so  long  as  he  does  not  impair  the  value  of 
the  wall  to  the  other  owner.  If  one  owner  carries  up  the  wall  the  addition 
becomes  part  of  the  party  wall,  the  owners  have  an  equal  right  to  it,  and 
the  value  of  the  wall  to  either  cannot  be  impaired,  and  neither  can  so  use 
the  wall  as  to  weaken  or  impair  it:  EvereU  T.  JSdtoards,  149  Mass.  588; 
U  Am.  8t.  Rep.  462,  and  note.  See  the  discussion  of  this  subject  in  the 
exteeded  note  to  Bloch  v.  Itham,  92  Am.  Deo.  289;  and  see,  also^  the  lata 
<»m  of  P/eiffer  t.  MatheuiB,  161  Mass.  487;  42  Am.  St.  Rep.  436. 

AM,  M.  &BF.,  VOk  ZLiy.  —81 
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[162  UAmACBTMEm,  IS7.] 

Bavks,  Liabilitt  of  fok  Acts  or  Cashier.  ^If  moneys  are  depoaifceA 
with  one  aoting  m  cashier  of  a  hank,  and  are  received  hy  him  in  that 
eapaoity,  and  not  individually,  with  an  agreement  that  they  shall  draw 
interest  and  shall  be  invested  by  the  bank  in  stocks  and  bonds  for  th» 
•depositor,  and  it  did  not  actoally  receive  the  moneys  from  its  cashier, 
it  is  answerable  for  such  moneys,  though  he  had  no  authority  to  agree 
to  pay  interest  not  to  stipulate  for  the  investment  of  the  moneys  itt 
stocks  or  bonds.  The  fact  that  the  depositor  oannot  enforoe  these 
agreements  does  not  deprive  him  of  his  right  to  recover  back  the  moneys, 
without  interestk  no  investment  having  been  made  by  the  bank  or  it» 
cashier. 

Bakes.  ~Thb  Fact  that  thb  Gashixr  of  a  Bank,  Aiteb  Reouyino 
MovBTS  DsPOSiTiD,  Madb  AM  Imyalid  Agrbbmsnt  that  the  bank 
should  pay  interest  or  should  invest  for  the  benefit  of  the  depositor 
does  not  exonerate  it  from  liability  to  refund  the  money  without  interw 
est,  no  investment  having  been  made. 

Biaiik8.~An  IvsT&ucnoir  to  a  Jurt  that  "  if  thb  DiRBcroRfl,  Through 
iNATrBNTiOH  Or  otherwise,  suffered  the  cashier  to  pursue  and  practice 
e  certain  line  of  conduct  for  a  considerable  period  of  time,  without 
ebjectioD,  the  bank  will  be  bound  by  his  acts  within  that  line  of 
conduct^"  does  not  afford  any  just  ground  of  exception  in  an  action, 
against  the  bank  to  recover  moneys  deposited  with  its  cashier  acting  in 
that  capacity,  uuder  an  agreement  that  the  bank  would  pay  interest 
and  would  invest  such  moneys  in  stocks  and  bonds  for  the  depositor. 

Bavks— BviDBNOB.— An  Entblofb  Usbd  and  Dblivbrbo  bt  a  Caskibb. 
to  a  bank  as  a  statement  of  plaintiff*8  account  in  the  bank,  and  also 
containing  entries  of  sums  paid  in  and  withdrawn  from  time  to  time,  i» 
admissible  in  an  action  against  the  bank  as  a  statement  by  its  proper 
officer  made  at  the  time  of  the  actusl  transactions  of  sums  received  and 
paid  out. 

Banks— BviDRMOB.^npoN  thb  Question  Whbthbr  thb  Plaintiff  wab 
Dbalino  with  thb  Cashier  of  the  bank  as  an  individual  or  in  hie 
capacity  as  an  officer  of  the  bank,  former  transactions  of  a  similar 
character  are  competent  evidence. 

Pbpositions. — If  a  Witness  Whose  Testimony  is  Taken  Out  of  thb 
State  Annexes  to  His  Deposition  Copies  of  Papers  instead  of  the 
originals,  the  court  in  its  discretion  may  allow  them  to  be  read  in  evi* 
deuce. 

Banks— EviDBNOB. — Ah  Exhibit  Showinq  the  Receipt  of  Three  Shari» 
OF  Stock  in  the  name  of  the  plaintiff  is  competent  as  tending  to  prove 
that  the  plain tiff*s  former  dealings  were  with  the  bank  instead  of  with 
the  cashier  as  an  individual. 

Banks  ~  EviDRNOE. — Testihony  that  the  Bank  had  Accounts  witb 
Brokers  who  bought  stocks  for  its  customers,  and  that  its  books  of 
account  with  such  brokers  showed  the  purchase  of  stock,  certificates  of 
which  were  taken  in  plaintiff's  name  by  the  direction  of  the  bank,  i» 
admissible  to  prove  that  it  was  in  the  habit  of  acting  for  its  customers 
in  the  purchase  of  stocks,  and  that  the  former  dealings  of  the  plaintiff 
ware  with  such  bank,  and  not  with  its  cashier  as  an  individnaL 
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Biirxa.— Etidbnoi  that  ths  DifiNDAifT  did  hot  Entib  PLAiirmv'g 
Kami  on  Its  Books  as  a  Dbpositob  ia  not  admissiblo  m  tending  to 
prove  that  a  transaction  had  by  the  plaintiff  with  the  oaahier  wae  ia 
hie  iadiridual  capacity,  and  did  not  bind  the  bank. 

Action  to  recorer  for  money  deposited  by  plaintiff  with 
the  defendant  bank.  The  verdict  of  the  jury  was  for  the 
plaintiff,  whereapon  the  defendant  alleged  exceptions. 

/.  0.  Crosby  and  /.  F.  Noxon^  for  the  defendant 

31  P.  Pingree  &  C.  E.  BurhSy  for  the  plaintiff. 

^^  Allen,  J.  At  the  trial  the  issue  was  clearly  defined 
whether  the  money  was  paid  to  Francis,  the  defendant's 
cashier,  in  his  individual  capacity,  to  be  used  by  him  indi- 
vidually for  the  plaintiff,  or  whether  it  was  paid  to  him  as 
cashier  of  the  bank,  and  as  and  for  a  deposit  in  the  bank. 
According  to  the  findings  of  the  jury,  the  plaintiff  deposited 
his  money  with  Francis,  acting  as  cashier  of  the  defendant 
bank,  and  Francis  received  the  same  acting  in  that  capac- 
ity, and  not  in  his  individual  capacity.  An  agreement 
was  made  that  the  money  should  draw  interest,  but  there 
was  no  usage  of  the  bank  authorizing  the  cashier  to  allow 
interest  on  deposits,  and  the  jury  allowed  none  in  their 
verdict  The  defendant  bank  did  not  actually  receive  ^^^ 
the  money  from  the  cashier.  The  deposits  were  upon  the 
distinct  understanding  and  agreement  with  Francis,  as  cash- 
ier, that  the  same  should  be  invested  by  the  bank  in  stocks 
and  bonds  for  the  plaintiff. 

The  scope  of  the  last  finding  is  not  clearly  defined,  but  it 
has  not  been  assumed  by  counsel  on  either  side  that  the 
money  was  to  be  invested  by  the  bank  at  its  mere  discretion, 
and  without  previous  directions  from  or  the  assent  of  the 
plaintiff.  The  argument  for  the  defendant  is  that  national 
banks  have  no  authority  to  deal  in  stocks  or  bonds,  or  to  act 
as  brokers  or  agents  for  others  in  the  purchase  of  them;  and 
also  that  an  agr^ment  by  the  cashier  that  deposits  should 
draw  interest  was  beyond  his  authority,  and  not  binding  upon 
the  defendant 

Let  these  positions  of  the  defendant  be  assumed,  without 
discussion,  to  be  correct  Assume,  also,  that  the  plaintiff  was 
bound  to  take  notice  of  the  limitation  of  the  power  of  the  bank, 
and  of  the  authority  of  the  cashier  in  these  respects.  It  fol* 
lows  certainly  that  he  could  not  enforce  these  agreements, 
bat  it  does  not  follow  that  he  could  not  recover  back  his 
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money  without  interest,  no  investment  of  it  haying  been 
made  for  him  by  the  bank  or  by  the  cashier. 

There  is  no  doubt  that  the  cashier  was  a  proper  officer  of 
the  bank  to  receive  deposits  of  money  at  the  bank  in  its  be- 
half (Morse  on  Banking,  sec.  161),  and  there  was  nothing 
criminal  or  immoral  in  either  of  the  agreements  made  by  him. 
If  those  agreements  were  invalid  because  ultra  vires  or  unau- 
thorized|  there  certainly  would  be  no  reason  why  the  bank 
should  not  be  held  to  refund  to  the  plaintiff  his  money  on  de- 
mand, provided  the  bank  had  actually  received  it.  The  fact 
of  the  cashier's  making  the  invalid  agreements  at  the  time  of 
receiving  the  deposits  would  not  entitle  the  bank  to  retain 
the  money  for  its  own  use,  or  debar  the  plaintiff  from  recov- 
ering it  back. 

Nor  does  the  fact  that  the  money,  by  reason  of  the  cash- 
ier's misappropriation  of  it,  did  not  actually  come  to  the  use 
of  the  bank,  make  any  difference.  The  dealing  between  the 
plaintiff  and  the  cashier  was  at  the  bank,  and  it  was  on  the 
footing  that  in  receiving  the  money  the  cashier  represented 
the  bank.  The  money  was  paid  and  received  as  and  for 
money  deposited  in  the  bank.  Suppose  that  no  agreement  as 
to  the  future  investment  **•  of  the  money  had  been  made, 
it  could  hardly  be  doubted  that  the  money  paid  at  the  bank 
to  the  cashier,  as  and  for  a  deposit  in  the  bank,  and  accepted 
by  him  as  such,  would  be  treated  as  having  been  received  by 
the  bank,  even  though  the  cashier  should  embezzle  it.  The 
■agreement  was  that  the  money  should  be  invested  by  the 
bank;  not  that  it  should  be  invested  by  Francis.  The  mak- 
ing of  this  agreement  does  not  Impair  the  obligation  which 
rests  upon  the  bank  by  reason  of  the  deposit  of  the  money 
with  its  cashier.  The  bank  is  bound  because  its  cashier, 
assuming  to  act  in  its  behalf,  received  the  plaintiff's  money 
as  money  deposited  in  the  bank;  and  the  fact  of  his  making 
invalid  agreements,  if  his  agreements  were  invalid,  that  the 
bank  should  at  some  time  in  the  future  invest  the  money  for 
the  plaintiff,  and  meanwhile  should  allow  him  interest  upon 
it,  does  not  have  the  effect  to  exonerate  the  bank  from  its 
liability  to  refund  the  money  without  interest  to  the  plaintiff 
on  demand,  no  investment  thereof  having  been  made  by  it: 
White  V.  Franklin  Bank,  22  Pick.  181;  Atlas  Bank  v.  Nahant 
Bank,  8  Met.  581,  586-588;  DM  v.  Wareham^  7  Met.  438; 
Morville  v.  American  Tract  Society,  128  Mass.  129,  187,  138; 
26  Am.  Bep.  40;  Davis  v.  Old  Colony  B.  R.  Co^  131  Maai. 
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258,  275;  41  Am.  Rep.  221;  Logan  County  Nat  Bank  ▼.  Town- 
Mend,  189  U.  S.  67,  74;  Spring  Co.  v.  Knowlton,  103  U.  8.  49; 
mtchcock  V.  Galveston,  96  U.  S.  341,  860;  East  River  Nat^ 
Bank  v.  Gove,  67  N.  Y.  697,  601;  Ziegler  ▼.  First  Nat.  Banky 
93  Pa.  St.  393;  First  Nat.  Bank  of  Monmouth  v.  Brooks,  ft 
Browne's  National  Bank  CaseSi  887;  Thompson  v.  Bell^  10 
Ex.  10. 

The  defendant  excepted  to  the  statement  by  the  court  that» 
**  If  the  directors,  through  inattention  or  otherwise,  suffered 
the  cashier  to  pursue  and  practice  a  certain  line  of  conduct 
for  a  considerable  period  of  time  without  objection,  the  bank 
will  be  bound  by  his  acts  within  that  line  of  conduct"  It  is 
not  necessary  for  us  to  hold  that  this  would  be  correct  as  a 
universal  proposition.  The  defendant's  argument  upon  it  is 
that  the  bank  would  not  be  bound  because  of  the  cashier'a 
agreement  as  to  investing  the  money;  and  the  only  signifi-^ 
cauce  of  the  instruction  was  that  the  bank  would  be  bounds 
if  the  directors  suffered  the  cashier  to  receive  money  from 
depositors  with  an  agreement  that  the  same  should  be  in-^ 
vested  by  the  bank  in  stocks  and  ^^^  bonds.  Tlie  instruc-^ 
tion  must  be  considered  with  reference  to  the  aspect  of  the 
case  to  which  it  was  applicable.  So  considered,  it  was  right.. 
Beyond  this  we  need  not  go  till  the  question  actually  arises. 

The  defendant  also  relies  on  certain  exceptions  in  matters 
of  evidence. 

1.  As  to  the  envelope.  According  to  the  testimony  of  the 
plaintiff  and  his  daughter,  this  was  used  and  delivered  to 
the  plaintiff  by  the  cashier  as  a  statement  of  the  plaintiff's 
account  in  the  bank,  in  like  manner  as  an  ordinary  bank- 
book is  generally  used  and  delivered.  Money  was  sent  by  the 
plaintiff  at  different  times,  with  slips  or  tickets  addressed  to 
the  defendant  bank,  in  substance  like  ordinary  slips  or  tick- 
ets accompanying  deposits;  and  the  money  was  withdrawn 
on  orders  addressed  to  the  defendant  bank,  resembling  ordi- 
nary checks.  The  sums  so  paid  in  and  so  withdrawn  were 
entered  by  the  cashier  on  this  envelope,  and  the  entry  in  one 
instance  was  verified  by  his  initials,  thus:  "E.  8.  F.,  Cas." 
There  was  a  statement  that  interest  was  to  be  paid  at  the 
rate  of  four  per  cent,  but  no  minute  of  the  agreement  to  in* 
vest  the  money  in  the  future.  This  envelope  was  competent 
MB  the  statement  by  the  proper  officer  of  the  bank,  made  at 
the  time  of  actual  transactions,  of  the  sums  received  and 
paid  out*    There  can  be  no  doubt  that  an  ordinary  bank- 
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book  is  competent  against  a  bank  for  the  purpose  of  showing 
the  state  of  a  depositor's  account.  This  envelope  was  ad« 
missible  in  like  manner:  Morse  on  Banking,  sec  103c 

2.  On  the  question  whether  the  plaintiff  was  dealing  with 
Francis  as  an  individual,  or  with  him  as  an  officer  of  the  de- 
fendant bank,  the  former  transactions  were  competent,  being 
similar  in  kind. 

3.  Although  the  deponent  Parmly,  who  was  out  of  the 
state,  annexed  copies  instead  of  the  originals  of  papers  to 
his  deposition,  the  court  in  its  discretion  might  allow  them 
to  be  read:  Binney  v.  Russell,  109  Mass.  65;  Williamson  v. 
Canibndge  R  R.  Co.,  144  Mass.  148. 

4.  Exhibit  19  was  competent  as  tending  to  show  that  the 
plaintiff's  former  dealings  were  with  the  defendant  bank. 
***  According  to  Jackson's  testimony  his  firm  (LeCi  Hig- 
ginson,  and  Company)  bought  the  shares  in  question  for  the 
defendant  bank,  taking  the  certificate  in  the  plaintiff's  name; 
and  his  firm  had  had  an  open  account  with  the  defendant 
bank  for  several  years. 

5.  The  testimony  of  Willis  D.  Smith  was  competent,  as 
tending  to  show  not  only  that  the  defendant  was  in  the  habit 
of  acting  for  its  customers  in  the  purchase  of  stock  through 
brokers  in  Boston  and  New  York,  but  also  that  the  former 
dealings,  of  the  plaintiff  were  with  the  bank,  and  that  the 
bank  kept  on  its  book  accounts  with  the  two  firms  of  brokers 
who  on  former  occasions  had  bought  for  the  bank  the  shares 
for  which  certificates  were  by  its  direction  taken  in  the  plain* 
tiff^s  name. 

6.  Testimony  to  show  that  the  defendant  did  not  enter  on 
its  books  the  plaintiff^s  name  as  a  depositor  had  no  legiti* 
mate  tendency  to  show  that  the  plaintiff's  transactions  were 
not  with  the  bank.  This  would  at  most  be  an  implied  denial 
by  the  defendant  of  its  liability,  in  the  absence  of  the  plain- 
tiff, who  cannot  be  affected  by  its  omission  to  make  entries 
on  its  books:  Sanborn  v.  Fireman's  Ins,  Co,,  16  Gray,  448, 
455;  77  Am.  Dec.  419;  Morse  v.  Poller,  4  Gray,  292,  293. 

It  is  now  contended  that  this  evidence  was  competent,  as 
tending  to  show  that  the  bank  never  received  the  benefit  of 
the  plaintiff's  money.  WliGther  this  was  so  or  not,  the  jury 
found  this  fact  in  favor  of  the  defendant,  and  no  exception 
can  now  be  sustained  on  this  gronnd  to  the  exclusion  of  the 
evidence. 

7.  The  question   to  the  witness  Charles  C.  Francis,  who 
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had  been  a  book-keeper  for  the  defendant, ''  whether  or  not 
tohia  ^*'  knowledge  the  plaintiff  had  any  account  with  the 
bank  in  1892  or  1893,"  was  rightly  excluded.  His  knowl- 
^ge  was  only  that  which  was  shown  by  the  books.  There 
was  no  suggestion  that  he  knew  any  thing  about  the  trans* 
actions  with  the  cashier.  He  was  merely  a  book<*keeper|  so  far 
as  appears. 

The  defendant  made  a  general  request  for  a  ruling  that, 
on  the  whole  evidence,  the  plaintiff  could  not  recover.   This 

■  ruling  was  rightly  refused.    The  evidence  was  sufficient  to 
I      *      warrant  the  verdict  for  the  plaintiff. 

■  On  an  examination  of  the  whole  case,  the  trial  appears  to 
\            have  been  well  conducted,  and  we  find  no  error  in  any  of  the 

rulings  which  were  excepted  ta 
\  Exceptions  overruled.        _^ 

Bines — ^LiABiunr  voa  FBAaDULSNT  Aors  ov  Oashuh.— If  a  eMbi«r 
draws  checks  in  faror  of  oiutoinen  of  the  bank,  bnt  without  their  knowU 
edge^  and  withoat  inteuiUng  them  to  have  any  interest  therein«  and  then 
foiges  ibeir  indorsements,  aud  delivers  the  checks  to  third  persoDs  to  bo  col- 
Isoted  for  his  benefit,  the  bank  is  answerable  for  the  act  of  its  cashier,  and 
liable  for  the  checks  thus  drawn  by  him:  PAi^ipt  v.  Mercantile  NaL  Banh^ 
140  N.  Y.  656;  37  Am.  8t  Rep.  69G.  Where  the  cashier  of  a  bank,  in  tho 
erdinary  bnsineas  of  receiving  paper  for  collection,  commits  a  fraud  on  his 
lank  in  not  entering  the  paper  reoeiTcd  on  the  books,  and  retaining  il 
without  ooUeotion,  protest^  or  notice,  the  bank  is  responsible  for  any  lose 
that  may  ooenr  in  oonseqoenoe:  Pnhquioque  Bank  r.  Bethel  Bank,  36  Conn. 
125;  4  Am.  Rep.  80l  Seis,  also^  the  extended  notes  to  Coekeeko  NaL  Bank 
%  ffaihilj  12  Am.  Bep.  76»  and  SCeckel  V.  First  Nat,  Bank^  89  Am.  Bepw  76QL 
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[182  UjJUACBxmBm,  819L] 

UAWnOL  AWD  SVRVAMT,  ACTS  rOR  WbIOH  MaSTKB  18  HOT  Air8wnusLi.^It 
a  boy  leading  a  colt  belonging  to  his  master  invites  another  boy  to 
ride  thereon,  and  the  latter,  accepting  the  invitation,  is  injured  by  the 
colt,  the  master  cannot  be  held  answerable,  unless  the  invitation  was 
given  in  the  course  of  the  work  or  for  the  purpose  of  accomplishing  it. 

A  BfASTKB  n  MOT  IjIablb  for  tub  Aor  OP  His  Servant,  Unless  it  was 
done  for  the  purpose  and  as  a  means  of  doing  what  the  servant  was 
employed  to  da  An  act  done  by  the  servant  while  engaged  in  his 
fluster's  work,  but  not  done  as  a  mea&s  or  for  the  purpose  of  perform* 
ing  the  work,  is  not  to  be  deemed  the  act  of  the  master. 

Action  of  tort  for  personal  injuries  received  by  plaintiff 
in  being  kicked  by  a  colt  belonging  to  the  defendant,  and 
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which  the  plaintiff  was  invited  to  ride  hy  a  hoj  in  the  em* 
ploy  of  the  defendant.     Verdict  for  the  plaintiff. 

O.  D.  Robinson  and  7.  B.  0^ Donnelly  for  the  defendants. 

W.  H.  Brooks,  for  the  plaintiff. 

*^*  Allbn,  J.    In  determining  the  legal  question  which  ia 
presented,  we  must  assume  that  the  jury  adopted  the  plain- 
tiff's view  as  to  the  circumstances  attending  the  accident,, 
and  the  testimony  in  contradiction  thereof  may  be  disre* 
garded.     With  reference    to  this   aspect  of  the  case,  the 
defendants  asked  an  instruction  to  the  jury  that  they  were 
not  responsible  for  the  acts  of  Frank  O'Connell,  who  was 
thirteen  years  of  age  and  the  son  of  one  of  the  defendants^ 
in  his  invitation  to  the  plaintiff  to  take  a  ride  upon  the  oolt. 
The  jury,  however,  were  instructed  that,  if  Frank  O'Connell 
was  the  servant  of  the  defendants  in  leading  the  colt  from  the 
stable  to  the  defendants'  yard,  and  while  so  leading  the  colt, 
the  plaintiff,  who  was  between  five  and  six  years  of  age,  was 
invited  by  Frank  to  ride,  and  was  injured  as  he  was  going 
forward  to  accept  the  invitation,  it  would  be  competent  for 
the  jury  to  find  that  such  invitation  was  within  the  scope  of 
the  employment  of  Frank;  and  again,  that  if,  while  Frank 
was  leading  the  colt  along  or  across  the  sidewalk  or  in  the 
yard  of  the  defendants,  as  the  servant  of  the  defendants^ 
and,  while  so  leading  the  colt  in  the  line  of  his  duty,  he  of 
•••  his  own  accord,  and  without  the  knowledge  or  authority 
of  or  direction  from  the  defendants,  invited  the  plaintiff  to 
ride  upon  the  horse,  and  while  the  plaintiff  was  attempting 
to  go  forward  to  accept  the  invitation  of  Frank  he  was  in- 
jured, it  was  competent  for  the  jury  to  find  the  action  of 
Frank  to  be  negligent,  and  such  negligence  to  be  within  the 
scope  of  his  employment. 

The  correctness  of  these  instructions  is  to  be  determined 
with  reference  to  the  testimony  in  the  case.  The  colt,  it 
would  seem,  was  about  two  years  and  nine  months  old.  It 
was  not  harnessed  into  a  wagon,  but  the  boy  Frank,  who 
must  be  assumed  to  have  been  in  the  defendants'  employ- 
ment, was  leading  it  from  the  watering-tub  to  his  stall,  or  to 
some  other  place.  The  defendants  were  contractors  and  ex* 
cavators,  and  owned  many  teams.  There  was  nothing  to 
show  that  it  was  any  part  of  their  business,  or  that  it  was 
their  habit  or  customj  to  furnish  horses  or  colts  to  ride,  or  to 
allow  boys  to  ride  upon  them,  or  that  they  in  any  way  evef 
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aothorijced  or  permitted  Frank  to  do  this.  Under  this  state 
of  things  we  are  unable  to  see  how  the  invitation  by  Frank 
to  the  plaintiff  to  ride  upon  the  colt,  although  given  while 
Frank  was  engaged  in  his  employment,  can  be  considered  to 
1)e  an  act  done  in  the  course  of  such  employment,  or  for  the 
purpose  of  doing  the  business  of  his  masters.  The  true  test 
of  liability  on  the  part  of  the  defendants  is  this:  Was  the 
invitation  given  in  the  course  of  doing  their  work,  or  for  the 
purpose  of  accomplishing  it?  Was  this  act  done  for  the  pur- 
pose, or  as  a  means,  of  doing  what  Frank  was  employed  to 
do?  If  not,  then  in  respect  to  that  act  he  was  not  in  the 
course  of  the  defendants'  business. 

An  act  done  by  a  servant  while  engaged  in  his  master's 
work,  but  not  done  as  a  means  or  for  the  purpose  of  petform* 
ing  that  work,  is  not  to  be  deemed  the  act  of  the  master. 
And  under  this  rule,  in  view  of  the  testimony,  the  defendants 
were  not  responsible  for  the  consequences  of  Frank's  invita* 
tion  to  the  plaintiff  to  ride  upon  the  colt:  Howe  v.  Newmareh^ 
12  Allen,  49;  Hawks  v.  Charlemont^  107  Mass.  414;  Hawes  v. 
KnowleSj  114  Mass.  618;  19  Am.  Rep.  383;  Levi  v.  Brooke^ 
121  Mass.  501;  George  v.  Oobey,  128  Mass.  289,  290;  35 
Am.  Rep.  376;  Wallace  v.  Merrimack  River  etc.  Co.y  134  Mass. 
95;  45  Am.  Rep.  301;  Walton  v.  New  York  Cent,  etc.  Car  Co.^ 
139  Mass.  556;  Young  v.  South  Boston  **^  Ice  Co.^  160  Mass. 
527;  Mitchell  v.  Crassweller,  13  C(jp.  B.  237;  Croft  v.  Alison^ 
4  Barn.  &  Aid.  590;  Limpus  v.  London  General  Omnibus  Co.^ 

1  Hurl.  &  C.  526;  Banoick  v.  English  Joint  Stock  Bank,  L.  R. 

2  Ex.  259,  265;  Storey  v.  Ashton,  L.  R.  4  Q.  B.  476;  British 
Mutual  Banking  Co,  v.  Charnwood  Forest  Ry.  Co.,  18  Q.  B. 
Div.  714;  Snyder  v.  Hannibal  etc.  R.  R.  Co.,  60  Mo.  413,  419; 
Morier  v.  St.  Paul  etc.  Ry.  Co.,  31  Minn.  351;  47  Am.  Rep. 
793;  Dams  v.  Houghtellin,  33  Neb.  582. 

There  may  be  cases  where  injuries  result  from  accepting 
unauthorized  invitations  to  ride  which  do  not  fall  within  the 
above  rale,  and  are  to  be  distinguished.  Such  cases  may  be 
found  in  the  books,  and  need  not  be  considered  here,  the  cir- 
cumstances being  different. 

Under  the  circumstances  disclosed  in  the  present  case  it 
was  not  competent  for  the  jury  to  find  that  the  invitation 
giyen  to  the  plaintiff  to  ride  was  within  the  scope  of  Frank's 
employment,  and  for  this  reason  there  must  be  a  now  triaL 

Exceptions  sustained* 
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Mastkb  Ain>  Sbbyaht^Ka&tkr,  Whkn  not  Ltabls  tok  Aor  ot  Sbbt* 
AST. — A  matter  is  not  answerable  for  the  negligent  ftot  of  hia  aerrant  or 
agent  if  the  latter  in  performing  the  act  from  which  the  injary  resnlted  waa 
not  acting  in  the  oonrae  of  hia  employment:  Waiioer  t«  HanmbcU  etc  A.  Jt 
Co.,  121  Mo.  675;  42  Am.  St.  Rep.  547.  The  oasea  in  this  aeriea  anpport- 
ing  this  proposition  will  be  fooud  eollected  in  the  note  to  BUekk  T*  WaUttt 
98  Am.  St  Bep.  870L 
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(102  UAaucauarm,  S80 ) 

LAKDOwnn,  Liabiutt  of  ioe  Fall  of  Chimmbt. — One  who  eonstmeti 
ft  chimney  so  that  if  it  falls  it  will  fall  npon  and  injnro  the  adjoini* 
ing  premise^  is  bonnd  to  so  oonstrnct  it  that  it  will  withstand  any  galss 
nAiioh,  from  paat  ezperienoop  are  reasonably  to  be  expected  in  thai 
locality. 

L4in>owiiBR*8  LiABiLiTT  FOR  Fall  OF  Ghimnbt.— The  bnilderof  a  chim- 
ney so  near  the  land  of  his  neighbor  that  the  latter  may  be  injured  by 
its  fall  ia  not  an  insurer  of  its  safety  so  aa  to  be  liable,  if  the  fall  oooais 
from  any  kidden  defect  which  no  examination  oonld  have  disclosed  or 
preTcnted. 

Landowner,  Lxabilitt  fob  Fall  of  Chimnbt. — A  landowner  eoostmet- 
ing  a  chimney  on  his  premises  so  that  if  it  falls  it  will  fall  on  and  injure 
the  property  of  his  neighbor  cannot  relieve  himself  from  liability  by 
employing  ft  competent  mason  to  examine  the  chimney  and  relying  ea 
hia  opinion. 

VaouoBNoa  Will  bb  Prbbvmbd  in  the  building  and  maintaining  of  a 
ehinmey  when  it  falls,  unless  aa  ft  result  of  inevitable  accideat  cr 
the  wrongful  acta  of  third  persona  which  the  owner  could  not  reason' 
ftbly  anticipate. 

A.  N.  Lincoln  and  A.  H,  Hood^  for  the  plaintifis. 
/•  F.  Jackwm  and  D.  P.  Slade^  for  the  defendants. 

•••  Morton,  J.  At  the  time  of  the  injury  complained  of 
the  defendants  owned  and  operated  a  saw  and  planing  mill. 
The  plaintiffs  occupied  a  building  for  a  reed  and  harness 
shop  on  the  adjoining  premises.  In  connection  with  their 
mill  the  defendants  maintained  a  chimney  which  there  was 
testimony  tending  to  show  extended  about  forty  feet  above  the 
roof  of  the  milL  It  was  twenty-eight  inches  by  thirty-two,  and 
was  built  of  a  single  course  of  brick,  about  four  inches  thick, 
and  was  stayed  on  three  sides,  but  not  on  the  side  toward  the 
plaintifiTs.  Some  time  during  the  night  of  March  9th  or 
early  morning  of  March  10,  1891,  the  chimney  fell,  crushing 
in  the  roof  of  the  building  occupied  by  the  plaintiffs,  and 
injuring  machinery  and  property  belonging  to  them.    The 
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defendants  introduced  evidence  tending  to  show  that  daring 
the  niglit  of  March  9th  and  early  morning  of  March  10th 
there  was  a  heavy  gale,  the  wind  ranging  "^  from  thirty- 
five  to  forty-eight  miles  an  hour.  The  plaintiffs  introduced 
testimony  tending  to  show  that  gales  of  from  thirty-six  to 
forty-eight  miles  an  hour  were  not  infrequent  in  Fall  River 
during  the  spring  and  winter  months,  and  that  the  wind 
sometimes  attained  a  greater  velocity,  having  reached  sixty 
miles  an  hour  three  times  during  the  two  years  prior  to  the 
trial.  There  was  testimony  tending  to  show  that  the  defend- 
ants caused  the  chimney  to  be  examined  by  an  experienced 
mason,  who  pronounced  it  all  right,  and  that  they  relied  on 
bis  opinion.  There  was  other  testimony  on  both  sides  as  to 
the  condition  and  safety  of  the  chimney,  to  which  it  is  not 
necessary  now  to  refer. 

The  plaintiffs,  in  substance,  requested  the  court  to  instruct 
the  jury  that  the  defendants  were  bound  to  build  and  main- 
tain  the  chimney  so  that  it  would  not  fall  and  injure  their 
neighbors,  and  were  liable  unless  its  fall  was  the  result  of 
inevitable  accident,  or  of  the  wrongful  acts  of  third  persons 
which  they  could  not  reasonably  anticipate;  and  that,  in  the 
absence  of  such  proof,  the  fact  that  it  fell  was  sufficient  evi- 
dence  of  negligence,  whether  the  defendants  did  or  did  not 
know  that  it  was  unsafe.  The  court  declined  to  give  these 
instructions,  but  instructed  the  jury,  in  substance,  that  or- 
dinary care  was  the  test;  that  the  plaintiffs  must  show  that, 
taking  into  account  the  location  of  the  chimney  and  its  prox- 
imity to  the  property  of  the  plaintiffs,  the  defendants  either 
did  or  omitted  to  do  something  which  an  ordinarily  prudent 
man  would  not  have  done  or  omitted  to  do;  that  the  defend- 
ants would  not  be  liable  for  hidden  defects  which  could  not 
be  discovered  by  the  use  of  ordinary  cttre;  and  that  the  fact 
that  the  defendants  employed  a  competent  mechanic  to  ex- 
amine the  chimney  and  relied  on  his  opinion,  might  be  con- 
sidered in  passing  upon  the  question  of  ordinary  care. 

The  first  question,and  the  fundamental  one,  is,  What,  under 
the  circumstances,  was  the  duty  of  the  defendants  guoad  the 
plaintiffs  in  regard  to  the  erection  and  maintenance  of  the 
chimney? 

As  compared  with  the  great  majority  of  chimneys  in  cities 
and  towns,  the  chimney  was  carried  to  an  unusual  height 
above  the  roof;  though  as  compared  with  chimneys  built  for 
maQufaeturing  establishments,  or  the  high  buildings  in  large 
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cities,  or  steeples  ***  and  towers  on  churches  and  similar 
edifices,  it  was  not  uncommon,  except,  perhaps,  in  the  mode 
of  its  construction.      It  was,  however,  a  lawful  structure* 
There  is  no  law  forbidding  one  from  building  to  any  height  thai 
he  chooses  on  his  own  premises,  and  there  is  nothing  to  show 
that  the  chimney  violated  any  city  ordinance.     But  it  evi- 
dently was  built  60  near  the  line  that  when  it  fell  it  fell 
onto  the  adjoining  premises.     The  proximate  cause  of  its  fall 
was  the  gale.     If  the  gale  had  been  of  such  unprecedented 
force  that  the  experience  of  the  people  in  that  vicinity  far* 
nished  no  reason  to  anticipate  its  occurrence,  then  the  doctrine 
of  via  major  or  inevitable  accident  well  might  apply.     Bui 
there  was  testimony  to  show,  not  only  that  such  gales  were 
not  infrequent  during  the  spring  and  winter  months,  but 
that  they  sometimes  attained  a  greater  velocity.    The  de» 
fendants  were  bound  to  have  regard  to  these  facts  in  building 
and  maintaining  their  chimney.     If  they  had  placed  or  main* 
tained  it  so  that,  if  it  fell,  it  would  fall  upon  and  injure  the 
adjoining  premises,  they  were  bound,  in  the  exercise  of  proper 
care,  to  construct  it  so  that  it  would  witiistand  any  gales 
which  experience  showed  were  reasonably  to  be  anticipated 
in  that  locality:  Oray  v.  HarriSy  107  Mass.  492;  9  Am.  Rep. 
61.     To  build  and  maintain  a  chimney  or  other  structure  so 
that  it  is  liable  to  be  blown  down  by  a  not  infrequent  gale, 
and  so  that  if  it  is  blown  down  it  will  fall  upon  and  injure 
a  neighbor's  property,  is  like  maintaining  a  building  so  out 
of  repair  that  it  is  liable  to  fall,  and  ultimately  does  fall  upon 
and  injure  the  adjoining  premises.     Such  a  building  clearly 
would  be  a  private  nuisance.    The  defendants  are  not  to  be 
regarded  as  insurers,  and  consequently  would  not  be  liable 
if  the  fall  occurred  through  a  hidden  defect  which  no  fore- 
sight or  examination  could  have  discovered  or  prevented. 
And  their  liability  may  not  be  like  that  of  those  who  keep 
animals  whose  known  habit  is  to  stray,  or  who  keep  danger- 
ous animals  which  are  a  source  of  danger  in  themselves  to 
others;  or  who  store  gunpowder  in  thickly  settled  neighbor* 
hoods,  or  who  blast  rocks  on  their  own  premises,  but  under 
such  circumstances  that  the  flying  fragments  may  damage 
others,  and  who  in  a  sense  may  be  said  to  impart  to  them 
their  force  and  direction;  or  who  construct  buildings  so  that 
they  will  discharge  snow,  ice,  or  water  upon  adjoining  prem* 
ises  or  upon  those  passing  in  the  street;  or  •••  who  cause 
noise,  or  smoke,  or  dust,  or  fumes,  or  filth,  which  escape  and 
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Injare  the  health,  ox  materially  interfere  with  the  comfort 
and  enjoyment  of  others.  But  parties  erecting  upon  their 
OWD  land  chimneys  or  walls,  or  other  structures  so  situated 
that  they  may  fall  upon  and  injure  the  persons  or  property 
Mothers, are  bound,  at  their  peril,  to  use  proper  care  in  their 
erection  and  maintenance.  By  proper  care  is  meant  such 
degree  of  care  as  will  prevent  injuries  from  any  cause  except 
those  over  which  the  party  would  have  no  control,  such  as 
ni  major^  acts  of  public  enemies,  wrongful  acts  of  third  per- 
sons, and  the  like,  which  human  foresight  could  not  reason- 
ably be  expected  to  anticipate  and  prevent.  If,  for  instance, 
one  chooses  to  build  upon  a  quicksand  a  structure  so  near  the 
line  that  if  it  falls  it  will  fall  upon  and  injure  the  adjoining 
premises,  or  to  hang  out  a  lamp  over  the  highway,  it  is  rea- 
sonable and  just  that  he  should  be  bound,  at  his  peril,  to  use 
all  known  devices  to  make  the  foundation  secure,  or  to  keep 
the  lamp  from  falling. 

The  duty  thus  resting  upon  the  defendants  was  one  which 
they  could  not  fulfill  by  the  employment  of  a  competent 
mason  to  examine  the  chimney,  and  by  relying  upon  his 
opinion.  As  far  as  it  went,  it  was  an  absolute  duty,  and 
nothing  short  of  actual  performance  of  it,  or  a  fall  of  the 
chimney  due  to  some  one  of  the  excepted  causes,  would  ex- 
cuse th^m.  It  is  almost  needless  to  add  that  the  fall  of  the 
chimney,  unless  caused  by  some  one  or  more  of  the  excepted 
causes,  naturally  would  lead  to  the  inference  of  an  omission 
of  duty  in  building  or  maintaining  it.  The  following  author- 
ities  may  be  cited,  which  support,  in  whole  or  in  part,  the 
principles  above  laid  down  as  applicable  to  this  case.  The 
coUectioii  is  not  intended  to  be  exhaustive:  Ball  v.  Nye^  99 
Mass.  582;  97  Am.  Dec.  66;  WiUim  v.  New  Bedford,  108  Mass. 
261 ;  11  Am.  Rep.  852;  Oray  v. Boston  Oas  Light  Co.  114,  Mass. 
U9;  19  Am.  Rep.  824;  Mahoney  v.  Libbey,  128  Maes.  20;  25 
Am.  Rep.  6;  Oorham  v.  Orosi,  125  Mass.  282;  28  Am.  Rep. 
224;  Hears  v.  DoUy  185  Mass.  508;  Moreland  v.  Boston  etc. 
&£.,  141  Mass.  81;  Khron  v.  Brock,  144  Mass.  616;  Smet- 
hurst  Y,  Barton  Square  Church,  148  Mass.  261,  12  Am.  St. 
Bep.  650;  Nichols  v.  Marsland,  L.  R.  10  Ex.  255;  2  Ex. 
Div.l;  Tarry  v.  Ashtan,  1  Q.  B.  Div.  814;  Nitro  Phosphate 
tfte.  Co.  T.  London  etc.  Co,f  9  Ch.  Div.  508,  516;  Lawrence  v. 
Jenkins,  L.  R.  8  Q.  B.  274;  Bensen  v.  Suarez,  »»*  28  How.  Pr. 
611;  MfMen  v.  St.  John,  57  N.  Y.  567;  16  Am.  Rep.  580; 
Oagg  v.  VetUr,  41  Ind.  228;  18  Am.  Rep.  822;  Scott  v.  Bay,  8 
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Md.  481;  Tiffin  y.  MeCormacl,  84  Ohio  St.  638;  82  Am.  Rep. 
408;  Cooper  v.  RandaU,  58  III.  24;  CahiU  r.  EaHman,  18 
Minn.  824;  10  Am.  Rep.  184;  Hannem  y.  P«ne0, 40  Minn.  127; 
12  Am.  St.  Rep.  717;  Phinizy  y.  At^wta,  47  Oa.  260;  Qwrgi- 
town  etc,  Ry.  Co.  y.  Eagles,  9  Col.  644;  Kinnaird  y.  Standard 
Oil  Co.  89  Ky.  468;  25  Am.  St.  Rep.  545.  See,  also,  Wood  on 
Nuisances,  8  ed.,  sees.  109,  110,  118,  119;  Pollock  on  Torts* 
893,  394. 

It  is  also  to  be  obseryed,  though  we  do  not  lay  much  stress 
upon  it,  that  there  is  nothing  to  show  that  the  chimney  might 
not  have  been  built  farther  from  the  plaintiffs'  premises,  or 
of  a  less  height 

The  remaining  question  is  whether  the  instruction  requested 
by  the  plaintiffs  was  sufficient  to  call  for  an  instruction  as 
to  the  rule  of  responsibility  by  which  the  defendants  were 
bound.  We  think  that,  though  not  expressed  with  entire 
precision,  it  was.  The  plaintiffs  were  not  entitled  to  have 
the  instruction  giyen  as  requested,  but  they  were  entitled  to 
haye  the  rule  of  law  stated  by  which  the  liability  of  the  de- 
fendants was  to  be  determined:  Foes  y.  Richardson^  15  Gray, 
803;  Brightman  y.  Eddy,  97  Mass.  478;  King  y.  Nichols,  138 
Mass.  18.  For  reasons  already  giyen,  the  instructions,  in  the 
opinion  of  a  majority  of  the  court,  did  not  adequately  express 
the  duty  and  obligation  which  rested  upon  the  defendants. 

Exceptions  sustained,       

RxAL  Pbopbrtt— LiABiLnT  OF  OwNBB  lOE  Imjobibs  Oaubbd  bt  Uv« 
BAFB  OoBSTKUOTioNS  Thbrbon.— The  owner  of  real  estate  has  the  right  to 
erect  rach  buildings  or  other  stractarea  thereon  as  he  may  please,  and  may 
put  the  premises  to  any  nse  which  may  suit  his  pleasure,  provided  he  does 
not  in  so  doing  imperil  others:  Orauiford  r,  Topeka,  61  Ksa.  756;  87  Am. 
St.  Rep.  323.  One  owner  of  land  is  not  liable  to  his  neighbor  for  damages 
resulting  to  the  latter's  land  from  acts  done  by  the  former  upon  his  own 
land,  unless  the  acts  are  negligently  done  or  the  damages  are  the  natursl 
and  probable  consequences  of  such  acts:  Ortgory  r,  Laifton,  36  S.  C.  93;  81 
Am.  St.  Rep.  857,  and  note.  The  following  oases  hold  the  owner  of  land 
liable  for  injuries  to  adjoining  property  caused  by  the  falling  of  weakened 
or  defectively  constructed  walls:  Oiiif  qf  Anderson  ▼.  Bcut,  117  Ind.  126;  10 
Am.  St  Rep.  85,  and  note;  SessengtU  ▼.  Posey,  67  Ind.  408;  88  Am.  Rep. 
98,  and  note;  Sehwarts  ▼.  OUmore,  45  IlL  454;  92  Am.  Deo.  227.  See,  also^ 
the  extended  notes  to  the  foUowing  oases:  SadeUfv.  Majfor,  68  Am.  Dee. 
866;  /ToyT.  C^iAosi  Ox,  61  Am.  Deo.  282;  and  AL  Ps«ir  T.  DskIwis  17  Am. 
Rep.  268. 
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Akthony  t;.  Mbboantilb  Mutual  Aooidbet  As- 
sociation. 

InoEAHOB — AcoiDSHT— BoBDBN  OF  Proof. — ^Uodar  *  polioj  agnelng  t» 
pay  a  speoifio  snin  on  proof  of  the  death  of  iho  inanred  from  bodflj 
iDJariea  effected  through  external,  violenti  and  accidental  means,  pro* 
Tided,  always,  the  death  shall  not  have  been  prodnoed  by  any  of  Tariona 
acta  enumerated  in  the  policy,  the  bnrden  of  proof  that  the  death  aroea 
from  one  of  the  excepted  canses  mnst  be  assnmed  by  the  insured,  after 
tiie  plaintiff  has  established  death  from  aoddenk 

JmT  Taiait— IiiflrrRUonoNs  to  Fihd  ih  Favor  of  tbm  Partt  o«  Whom 
TBM  Burden  of  Proof  £b8tb  oah  but  Barklt  bb  Givbh.— It  is  only 
when  no  inferences  are  possible  from  the  testimony,  except  those  whtdi 
lead  to  ODO  oondnsion,  that  the  jury  can  be  required  to  find  that  a 
proposition  has  been  afl&rmatively  esteblished. 

IvavBAifCB  Agaihst  Aooidbnt— Jury  TRiAL.~Thongh  the  evidence  tends 
strongly  to  the  inference  that  an  assured  when  injured  by  an  accident 
was  inonrring  a  risk  prohibited  by  the  policy,  yet  the  court  will  not 
instmct  the  jury,  as  a  matter  of  law,  to  find  for  the  insurer,  if  il  ii 
conceivable  that  he  was  injured  while  not  incurring  such  risk* 

E.  Avery  &  A.  E.  Avery,  for  the  defendant, 

A.  N.  Lineclnj  for  the  plaintiff. 

'^^  Knowlton,  J.  The  plaintiff  claims  under  a  policy  of 
insurance,  whereby  the  defendant  promised  to  pay  her  6ye 
thousand  dollars  on  proof  of  the  death  of  her  husband, 
William  •*•  A.  Anthony,  from  "bodily  injuries  effected 
through  external,  violent,  and  accidental  means,  within  the 
intent  and  meaning  of  the  conditions"  recited  therein.  The 
testimony  in  regard  to  the  material  facts  was  uncontradicted. 
William  A.  Anthony  was  a  passenger  on  a  train  on  the  Colo- 
rado and  Midland  Railroad.  He  was  seen  in  his  usual 
health  in  one  of  the  cars  of  the  train  late  in  the  evening  of 
September  8, 1891,  just  before  it  reached  Oranite,  Colorado, 
which  was  a  station  at  which  trains  were  accustomed  to  stop. 
He  had  a  ticket  for  l^nver,  a  place  to  which  the  train  was 
going.  The  train  stopped  at  Granite  to  take  the  mail.  The 
night  was  dark,  and  there  was  no  light  on  the  platform  at  the 
station.  The  train  started  slowly,  and  when  it  had  gone  not 
more  than  thirty  to  fifty  feet  he  was  discovered  on  the  ground 
between  the  platform  and  the  nearest  rail  of  the  track,  with 
bis  legs  crushed  by  the  wheels  of  one  of  the  trucks  which  had 
passed  over  them.  He  survived  about  four  hours,  being  un- 
conscious  most  of  the  time,  and  then  died  from  the  injury. 
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No  witness  saw  the  accident,  and  nothing  more  was  shown 
in  regard  to  the  cause  of  it. 

The  policy  contains  numerous  conditions,  which  immedi- 
ately follow  the  words  "  Provided^  always,"  among  which  are 
these:  **  No  claim  shall  be  valid  under  this  certificate  when 
the  death  or  injury  may  have  been  caused  by  dueling,  fight- 
ing, •  •  •  •  or  when  the  death  or  injury  may  have  happened 
in  consequence  of  war  or  invasion,  or  of  riding  or  driving 
races,  or  of  any  voluntary  exposure  to  unnecessary  danger, 

hazard,  or  perilous   adventure Standing,  riding,  or 

being  upon  the  platforms  of  moving  railway-coaches  other 
than  street-cars,  or  riding  in  any  other  place  not  provided 
for  the  transportation  of  passengers,  or  entering,  or  attempting 
to  enter  or  leave,  any  public  conveyance  using  steam  as  mo- 
tive power  while  the  same  is  in  motion,  •  •  •  •  are  hazards 
not  contemplated  or  covered  by  this  certificate,"  etc. 

The  only  question  reserved  by  the  report  is  whether  there 
was  evidence  to  warrant  the  submission  of  the  case  to  the 
jury.  This  question  may  be  divided  into  two  branches:  first, 
whether  the  burden  of  proof  is  on  the  defendant,  after  the 
plaintiff  has  shown  that  the  injuries  were  efiected  '*  through 
external,  violent,  and  accidental  means,"  to  show  that  they 
resulted  from  some  of  the  causey  specified  in  the  conditions 
as  not  within  the  '^^  insurance,  or  on  the  plaintiff  to  show 
that  they  did  not;  2.  If  the  burden  of  proof  is  on  the  de- 
fendant, ought  the  judge  to  have  instructed  the  jury  that  the 
the  burden  was  sustained,  and  that  their  verdict  must  be  for 
defendant.  ^ 

The  question  in  regard  to  the  burden  of  proof  has  been  con- 
sidered and  practically  decided  in  previous  cases:  Freeman 
V.  Travelers^  Ins,  Co.j  144  Mass.  572;  Cobumy.  Travelers*  Ins. 
Co.^  146  Mass.  226;  Badenfeld  v.  Massachusetts  Accident  Assn. 
164  Mass.  77.  The  substance  of  the  contract  is  to  pay  if 
death  results  from  injuries  effected  through  external,  violent, 
and  accidental  means,  with  a  proviso  etating  many  excep- 
tions, most  of  which  depend  upon  the  subsequent  conduct  of 
the  insured.  While  the  use  of  the  words  "Within  the  intent 
and  meaning  of  the  conditions  herein  recited "  may  have 
been  intended  to  have  the  same  effect  as  if  all  the  matters 
contained  in  the  conditions  had  been  written  into  the  sen- 
tence descriptive  of  the  risks,  and  as  if  the  general  descrip- 
tion of  the  risks  had  been  in  affirmative  words  which  would 
not  include  any  of  these  excepted  caseSi  and  while  there  is 
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logical  force  in  the  argament  that  the  plaintiff  should  show 

affirmatively  that  his  case  comes  within   the  terms  of  the 

policy  by  showing  that  the  injury  was  not  from  any  one  of 

the  excepted  causes,  we  are  of  opinion  that  practically,  and 

under  the  general  rules  of  pleading,  it  is  belter  to  hold  that 

the  plaintiff  is  not  bound  to  allege  or  prove  that  his  is  not 

one  of  the  cases  to  which  the  insurance  does  not  apply. 

These  cases,  in  whatever  language  they   may  be  stated, 

are  in  the  nature  of  exceptions  under  an  affirmation  previ* 

ously  stated  in  general  terms.    In  this  respect  there  is  no 

good  ground  of  distinction  between  the   present   case  and 

Freeman  v.  Travelers^  Ins.  Co.,  144  Mass.  572,  and  Cobum  r. 

Travelera*  Ins.  Co.^  145  Mass.  226,  cited  above. 

There  can  hardly  be  any  doubt  that  the  death  of  the  in« 
8ured  waa  the  result  of  accident  The  burden  being  on  the 
defendant  to  prove  that  it  was  from  one  of  the  excepted 
causes,  the  question  remains  whether  the  jury  sbould  have 
been  instructed,  as  matter  of  law,  that  the  burden  was  sus- 
tained. It  is  not  often,  where  a  party  has  the  burden  of 
^  proving  a  fact  by  the  testimony  of  witnesses,  that  the  jury 

'  can  be  required  by  the  court  to  say  that  the  fact  is  proved. 

They  may  disbelieve  the  witnesses.  If  the  conclusion  is 
to  be  reached  by  drawing  inferences  of  fact  '^®  from  other 
flEU^ts  agreed,  ordinarily  the  jury  alone  can  draw  these  infer* 
ences;  it  is  only  when  no  inferences  are  possible  except  those 
which  lead  to  ene  conclusion  that  the  jury  can  be  required 
4o  find  a  proposition  affirmatively  established. 

In  the  present  case  it  cannot  be  said,  as  matter  of  law,  that 
death  was  the  result  "of  any  voluntary  exposure  to  unneces- 
aary  danger"  within  the  meaning  of  these  words,  as  explained 
in  Keens  v.  New  England  Accident  Assn.^  161  Mass.  149:  See, 
also,  Badenfeld  v.  Massachusetts  Accident  Assn.  164  Mass.  77. 
The  circumstances  point  strongly  to  an  inference  that  the 
deceased  was  ^*  standing,  riding,  or  being  "  on  the  platform 
of  one  of  the  cars,  or  entering,  or  attempting  to  enter  or  leave, 
a  car  while  it  was  in  motion.  But  we  cannot  say,  as  matter 
of  law,  that  the  jury  were  bound  to  draw  this  inference  of 
fact.  It  is  conceivable  that,  while  walking  on  the  unlighted 
platform  as  the  car  was  about  to  start,  he  accidentally  fell 
between  the  platform  and  the  rail,  or  in  some  way  was  acci- 
dentally or  intentionally  pushed  or  thrown  down.  If  the 
burden  were  on  the  plaintiff  in  this  branch  of  the  case,  a 
verdict  for  the  defendant  might  well  be  directed,  but  we  are 
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of  opinion  that  the  principal  question  before  the  court  at  the 
trial  was  one  of  fact  and  not  of  law. 
Judgment  on  the  verdict.    ___^^ 

Ihsuhanob  AoAiHsr  Aooideiit— -Burden  of  Proof. — ^If  it  appears  that 
tho  aaanred  died  from  injuriei  reoeiTed  by  him,  the  insarer  mast  aaaam* 
the  burden  of  proving  that  each  injuries  resalted  from  some  cause  against 
which  he  did  not  insure,  or  that  there  had  been  some  breach  of  some  oon* 
dition  in  the  policy  on  account  of  which  he  is  relieved  from  liability:  Onmk^ 
hUew.  Traveler'  Ina.  Co.,  76  Wis.  116;  17  Am.  St.  Rep.  184,  and  note.  In 
an  action  on  an  accident  insurance  policy,  the  defendant  having  answarad 
by  denial  that  the  death  was  caused  by  accident  as  alleged  in  the  complaint^ 
the  burden  of  proof  !■  on  the  plaintiff^  who  is  entitled  to  the  closing  argil* 
ment,  and  the  defendant  cannot  afterward  set  up  that  its  denial  was  bad^ 
that  it  was  entitled  to  the  burden  of  proof,  and  to  the  oloalng  argumanlt 
Amarkam  AeMmL  C9»  v.  ReHQari^  94  Ky.  647;  42  Am.  St.  Bep.  Zl^ 
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[163  MA8M.CHTnBTTB,  399.] 

OoHTBAor.  Death,  Pisoharqk  of  bt.—A  contract  entered  into  with  an  !■• 
ventor  agreeing  to  pay  all  expenses  of  his  application  for  a  patent^  tia 
manage  the  business  and  advance  all  requisite  funds,  to  use  all  reason-^ 
able  efforts  to  increase  and  supply  the  demand  for  the  patented  invea* 
tion,  and  to  do  all  things  which  a  wise  und  energetic  owner  of  a  patent 
right  with  ample  financial  ability  ought  to  do»  is  discharged  by  the 
death  of  the  party  contracting  to  do  these  things,  because  his  chief 
undertakings  are  personal  in  their  character,  requinng  personal  skilly 
attention,  and  ability  of  a  high  order. 

Contract,  Whbn  Dipkndent  upon  thb  Lifb  of  a  Ck>NTRACTiNa  Pabtt. — 
A  contract  to  perform  personal  services  requiring  skill  and  ability  of 
a  high  order  is  subject  to  the  implied  condition  that  the  party  ahall  be 
alive  and  well  enough  in  health  to  perform  it. 

Contract. — Death  or  a  Disabilitt  which  renders  performance  impossible 
destroys  the  contract.  This  rule  remains  applicable,  though  the  oon* 
tract  purports  to  be  binding  on  the  contracting  party  and  his  legal 
representatives.  It  would  require  explicit  words  to  show  that  the  par* 
ties  entering  into  a  contract  like  this  intended  that  executors  should 
perform  the  duties  undertaken  by  one  of  the  parties  so  oontractingi 

/.  E.  Maynadier  &  0.  RMiichell^  for  the  plaintiff. 

E.  H.  Bennett  and  F.  S.  HaU^  for  the  defendants. 

*••  Allbn,  J,  The  plaintiflF,  having  invented  an  improve- 
ment in  conveyors  and  an  improved  elevator,  for  which  he  had 
applied  for  letters  patent,  assigned  his  inventions  to  Phillips^ 
the  defendants'  testator,  taking  from  him  an  agreement  in 
writing,  by  which  Phillips  agreed:  "  1.  To  pay  all  expenses 
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of  said  applications  and  of  obtaining  said  letters  patent  of 
the  United  States;  2.  To  manage  the  basiness  for  the  joint 
benefit  of  both;  to  advance  all  funds  requisite,  but  to  look 
to  the  business  for  repayment,  but  to  bold  full  title  for  the 
benefit  of  both  until  Marvel  shall  join  in  a  change  of  title^ 
and  to  use  all  reasonable  efibrts  to  increase  and  supply  the 
demand  for  the  Marvel  elevator  and  conveyor;  that  is«  to  do 
all  things  which  a  wise  and  energetic  owner  of  said  patents 
with  ample  financial  ability  ought  to  do."  A  later  provision 
was  as  follows:  ^5,  I  agree  and  bind  myself  and  my  legal 
representatives  as  abovey  with,  and  to  Marvel  and  bis  legal 
representatives." 

There  was  a  delay  in  the  granting  of  the  patents,  one  of 
them  not  being  granted  till  about  two  years  after  the  date 
of  the  agreement;  and  Phillips  died  within  seven  montha 
after  the  granting  of  the  last  patent.  No  claim  is  made  or> 
the  ground  of  any  breach  of  agreement  by  Phillips  during 
his  lifetime;  but  the  plaintiff  asks  to  have  an  order  passed 
for  the  conveyance  of  the  letters  patent  to  a  trustee,  who  may 
then  seek  to  enforce  against  the  executors  of  Phillips  the 
agreement  to  advance  all  requisite  funds.  The  executors,  on 
the  other  hand,  have  always  been  ready  and  willing  to  re- 
convey  to  the  plaintiff  any  interest  they  might  have  in  the 
patents,  and  have,  in  fact,  tendered  to  him  such  conveyance; 
but  this  the  plaintiff  does  not  wish  to  accept,  unless  the  con* 
veyance  is  made  to  him  as  trustee,  thus  recognizing  the  ex* 
ietence  and  continuance  of  a  trust. 

Without  dwelling  upon  other  objections,  we  are  of  opinion 
that  the  plaintiff  is  not  entitled  to  such  a  conveyance  as  be 
seeks,  because  the  obligation  of  Phillips  under  the  agree- 
ment was  discharged  by  his  death.  The  chief  undertakings 
were  personal  in  their  character.  He  was  to  endeavor  to  create 
a  profitable  business  under  the  patents,  and  to  manage  it| 
to  advance  funds  for  the  repayment  of  which  he  was  to  look 
solely  to  the  business,  ^^^  to  use  all  reasonable  efforts  to 
increase  and  supply  the  demands  for  the  elevator  and  con- 
veyor, and  to  do  all  things  which  a  wise  and  energetic  owner 
of  said  patents  with  ample  financial  ability  ought  to  do. 
This  implies  personal  skill,  attention,  and  ability  of  a  high 
order.  The  amount  of  money  required  to  be  advanced  is  not 
stated,  but  obviously  it  would  be  considerable.  Ample  finan* 
cial  ability  is  called  for  by  the  contract.  The  different  parts 
of  the  agreement  are  not  separable.    Phillips  was  to  advance 
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all  funds  requisite,  but  was  to  look  to  the  business  for  repay 
ment.  Accordingly,  it  is  frankly  conceded  by  the  counsel  for 
the  plaintiff,  that,  if  the  duties  of  Phillips  were  of  such  a 
character  that  they  did  not  descend  to  his  executors,  his  ob« 
ligation  to  furnish  money  would  not  descend. 

A  contract  to  render  such  services  and  perforin  such  duties 
is  subject  to  the  implied  condition  that  the  party  shall  be 
alive  and  well  enough  in  health  to  perform  it.  Death  or  a 
disability  which  renders  performance  impossible  discharges 
the  contract.  Neither  Phillips  nor  his  estate  is  bound  to 
furnish  a  substitute,  nor  is  the  plaintiff  bound  to  accept  one. 
There  are  many  cases  where  this  doctrine  is  illustrated,  some 
of  which  may  be  cited:  Stewart  v.  Loring^  5  Allen,  806;  81 
Am.  Dec.  747;  Sarriaon  v.  Cordan^  10  Allen,  85;  Wells  ▼. 
Calnan,  107  Mass.  514;  9  Am.  Rep.  65;  Eliot  Nat.  Bank 
y.  Beal^  141  Mass.  566,  570,  and  cases  there  cited:  Butterfidd 
y.  Byron^  153  Mass.  517;  25  Am.  St.  Rep.  654;  Spalding  y. 
JRo«a,  71  N.  Y.  40;  27  Am.  Rep.  7;  People  v.  Qlobe  Ins.  Co^ 
91  N.  Y.  174;  Dickey  v.  Linscott,  20  Me.  453;  37  Am.  Deo. 
66;  Yerrington  v.  Greene,  7  R.  I.  689;  84  Am.  Deo.  578; 
Shultz  V.  Johnson,  5  B.  Mon.  497;  Poussard  v.  Spiers,  1  Q.  B. 
Div.  410.  See,  also,  Pollock  on  Contracts,  Wald's  ed.,  868, 
878-378. 

There  is  nothing  in  the  terms  of  this  contract  to  show  that^ 
in  case  of  the  death  of  Phillips,  the  parties  intended  that  his 
executors  should  assume  to  carry  on  the  business.  The  final 
provision,  which  is  chiefly  relied  on,  '*  I  agree  and  bind  myself 
and  my  legal  representatives  as  above,"  does  not  bind  his 
executors  to  do  any  thing  from  which  he  himself  was  dis* 
oharged.  It  does  not  provide  for  a  substituted  performance 
in  case  of  his  death;  but,  if  he  fails  to  perform  any  thing 
mvered  by  his  agreement,  then  the  executors  are  bound,  as 
he  is,  to  make  good  the  loss.  He  might  select  such  person 
for  executor  as  he  chose.  Suppose  he  should  appoint  a 
woman  unused  to  business,  and  ^®*  entirely  incompetent  to 
create  and  carry  on  such  an  enterprise  as  that  contemplated; 
if  she  is  bound  to  assume  the  duties  which  by  the  contract 
he  undertook,  then  the  plaintiff  is  bound  to  accept  her  in 
place  of  Phillips,  unless  he  could  succeed  in  procuring  her 
removal.  The  result  would  be,  that  not  only  would  the  estate 
•of  Phillips  be  tied  up  and  exposed  to  hazard  for  an  indefinite 
time,  but  the  plaintiff's  interests  might  be  sacrificed  by 
reason  of  Phillips'  appointment  of  an  unsuitable  executor 
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It  would  require  explicit  words  to  show  that  parties  entering 
into  a  contract  like  this  intended  that  executors  should 
perform  the  duties  undertaken  by  Phillips.  Even  in  the  case 
of  a  partnership,  a  provision  for  continuing  a  partner's  inter- 
est after  his  death  must  be  clear  and  unambiguous:  Bacon  v. 
Pomeroy,  104  Mass.  577,  585;  BurweU  v.  MandeviUe,  2  How. 
660,  577;  Smith  v.  Ayer,  101  U.  S.  320,  829,  830;  Kirkman  T. 
Booth,  11  Beav.  273,  280;  Story  on  Partnership,  7th  ed.,  seo. 
319  a, 

The  plaintiff's  petition  must  be  dismissed,  but  without 
prejudice  to  a  new  bill  to  compel  the  conveyance  of  the 
patents  to  the  plaintifif,  in  case  the  defendants  should  here- 
after refuse  to  make  such  conveyance. 

So  ordered.  

COHTRAOTS   OV  A  PVRELT  PeBSONAL  KatUBB  ABB  DmRUntWD  VT  TBM 

DiATH  OF  THS  CosTBAOTOB:  Sztended  note  to  Ohamberlaim  v;  DwUop,  2S 
Aa.  St.  Rep.  812. 


Van  Houtbn  v.  Morsb. 

{162  MASAGHmXTTB,  414.] 

Mabbiaox,  GoNTRAcr  OF.— It  is  not  thb  Duty  of  a  Partt  Bifobb  Masiva 
OB  AocBPTiKO  AN  Offbr  OF  Makbiaob  to  commanioate  all  the  preyioos 
eircamstanoes  of  his  or  her  life,  and  the  parties  are  bonnd  if  they  become 
engaged  without  making  any  investigations,  and  without  reoeiying  any 
aaaarances  or  representations  which  led  to  the  engagement. 

HABBiAom. — A  Man  is  not  Justifibd  in  Rbfusinq  to  Pbrvorh  a  Gov* 
TBAOT  to  Markt  on  the  ground  that  the  woman  has  some  negro  blood 
in  her  veins,  or  that  her  motives  were  mercenary,  or  because  there  is  a 
want  of  affection  on  her  part^  or  incompatibility  resulting  from  dispar- 
ity of  age,  difference  in  character  or  disposition,  or  other  causes,  where 
no  fraud  was  practiced  upon  him  to  induce  him  to  enter  into  the  con- 
tract. 

Harriaob  —  Fraudulent  Goncbaluknt. — If  a  Woman  Undbrtakss^ 
Without  Inquirt,  to  state  to  her  suitor  facts  relating  to  her  past  his- 
tory, or  to  her  parentage  or  family,  or  to  her  former  or  present  posi- 
tion, which  were  material,  she  is  bound  to  state  those  facts  truly,  aad 
not  to  suppress  or  conceal  any  facts  which  were  necessary  to  a  correol 
understanding  on  his  part  of  the  facts  stated,  and  if  she  willfully  con* 
oealed  or  suppressed  such  facts,  and  thereby  led  him  to  believe  that  the 
matters  to  which  such  statement  related  were  different  from  what  they 
aetually  were,  she  is  guilty  of  fraudulent  concealment  entitling  him  to 
withdraw  from  the  contract  of  marriage. 

Mabriagb — Fraudulent  Conobalmbnt.— If  a  Woman  Rbprbsbntb  to 
Hut  SorroR  that  she  has  obtained  a  divorce  from  her  husband  on  the 
ground  of  his  cruelty,  and  after  an  engagement  to  marry  is  entered  into 
between  her  and  such  suitor  he  discovers  that  in  the  suit  for  divoroe 
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then  WM  a  oron-bill  charging  Iter  with  being  of  a  Tiolent  and  nngor* 
«mable  temper,  and  with  having  prmotioed  a  ■ystematic  ooorse  of  Ho* 
lenoe  and  cruelty  toward  her  hnsband,  and  haring  insulted  him*  aad 
applied  te  him  rile  and  profane  epitheta,  and  that  tha  allegations  cC 
CQch  cross-bill  had  been  £oand  to  be  tme,  the  suppression  of  these  facts 
constitutes  fraudulent  concealment  justifying  the  suitor  in  refusing  to 
perform  the  contract  to  marry. 

MaRRIAOI— PaAUDULIMT  OONOBALHBirr. — ^l9  A  WOHAir    UlTDBRTAKaB   TO 

iHroRH  Hbb  SanoB  about  her  parents  and  family,  and  tells  him  that 
they  were  a  white  family  of  high  standing,  trhen,  in  faot»  they  had 
negro  blood  in  their  reins,  he  is  justified  in  refusing  to  marry  her. 

IffARRiAOi— iNSTBUOTioir  TO  JuBT. — In  an  action  to  recover  for  a  breach  of 
promise  to  marry,  in  which  the  defendant  relies  upon  the  defense  of 
fraudulent  ooncealment  on  the  part  of  the  plainttfl^  it  is  reyersible  error 
lor  the  oourt  to  state  the  law  in  reference  to  matters  inquired  about  in 
auch  a  way  as  to  lead  the  jury  to  believe  that  with  respect  to  matters 
not  inquired  about  the  suppression  of  material  &oIb  could  not  oonstl- 
tute  fraudulent  concealment. 

Stideiiob.— PHOTOORAFHa  are  admissible  in  ovidenoe  of  members  of  plain- 
tiflfs  family  when  they  are  testified  to  as  being  correct  likenesses,  for 
the  purpose  of  supporting  statements  as  to  raoe  and  appearance  of  such 
family. 

Action  for  breach  of  contract  to  marry.  The  character  of 
the  defense  Bufficiently  appears  from  the  opinion  of  the  court. 
Certain  requests  were  made  by  the  defendant  for  instructions 
to  the  jury  as  follows:  1.  *'The  increased  happiness  of  both 
parties  is,  or  should  be,  the  only  object  of  marriage;  hence 
Tnutual  promises,  based  upon  genuine  mutual  affection  of  the 
parties,  constitute  a  valid  contract  to  marry.  2.  If  the  requi- 
site affection  was  wanting  when  the  promise  was  made  or 
accepted  by  one  party,  such  promise  was  a  fraud  and  decep* 
tion,  and  would  not  bind  the  other  party.  In  such  case  there 
is  no  good  consideration.  3.  If,  after  a  valid  contract  to 
tnarry  has  been  made,  the  mutual  affection  necessary  to  sus- 
tain the  mutual  promises  ceases,  the  consideration  fails,  and 
the  promises  are  no  longer  binding.  4.  If  mutual  promises  to 
tnarry  were  made,  and  the  defendant  was  influenced  to  do  so 
by  the  fraud  or  deception  of  the  plaintiff  as  to  her  life,  lineage, 
character,  traits  of  character,  or  propertyi  or  former  condition 
in  life,  his  promise  does  not  hind  him.  ,  •  •  •  6.  If  the  jury 
«re  satisfied  that  there  were  mutual  promises  of  marriage 
between  the  parties,  and  that  the  plaintifi^s  only  or  chief 
object  and  reason  for  making  the  engagement  was  to  profit 
by  the  defendant's  property,  that  would  be  such  a  deception 
«nd  fraud  upon  him  as  to  vitiate  and  nullify  the  contract. 
Inasmuch  as  the  parties  are  now  witnesses,  it  must  be  shown 
that  the  man  charged  made  an  express  promise  to  marry  the 
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• 

woman,  or  he  cannot  be  held  liable 15.  If  the  jury  find 

that  the  parties  made  a  mutual  promise  of  marriage,  and  also 
find  that,  on  account  of  the  disparity  in  the  ages  of  the  parties, 
incongruity  of  their  dispositions,  traits  of  character,  want  of 
aflection  for  each  other,  or  other  causes,  that  a  marriage 
between  them  would  be  unsuitable,  and  result  in  the  unhap- 
piness  of  both,  only  nominal  damages  should  be  allowed  for 
the  breach  of  the  promise."  To  the  refusal  of  tbe  court  to 
grant  these  requests  the  defendant  excepted.  Verdict  for  the 
plaintiff. 

L.  W.  Howes  and  E.  Sullivan^  for  the  defendant. 

£,  M.  Morse  &  L.  M,  Child,  for  the  plaintiff. 

^^*  Morton,  J.  The  defense  principally  relied  on  in  this 
case  is,  that  the  promise  which  the  jury  have  found  was  made 
was  induced  by  fraudulent  conduct  and  representations  and 
concealments  on  the  part  of  the  plaintiff  with  reference  to 
various  matters  relating  to  her  past  life,  to  her  parentage  and 
family,  and  to  her  position  and  circumstances.  The  defend- 
ant contends  that  the  instructions  of  the  court  as  to  what 
constituted  fraudulent  concealment  were  not  sufficient,  and 
that  certain  requests  which  he  made  should  have  been  given. 

The  jury  were  correctly  instructed  that  it  was  not  the  duty 
of  a  party,  before  making  or  accepting  an  offer  of  marriage, 
to  communicate  all  the  previous  circumstances  of  his  or  her 
life;  and  that  tbe  parties  would  be  bound  if  they  became 
engaged  without  making  any  investigations,  and  without  re- 
ceiving any  assurances  ^^^  or  representations  which  led  to 
the  engagement,  even  though  matters  were  discovered  subse- 
quently, which,  if  known  at  the  time,  would  have  prevented 
the  engagement,  unless  they  were  such  as  gave  a  right  to  the 
other  party  to  terminate  the  contract  upon  their  discovery. 
Whether  the  only  matters  which  would  give  the  defendant 
such  a  right  were  those  relating  to  the  chastity  of  the  plain- 
tiff we  have  no  need  now  to  consider.  No  question  was  made 
by  him  as  to  the  plaintiff's  chastity;  and  the  fact,  if  it  was  a 
fact,  that  the  plaintiff  had  some  negro  blood  in  her  veins,  or 
that  her  motives  were  mercenary,  or  that  there  was  a  want 
of  affection  on  her  part,  or  that  there  was  an  incompatibility 
resulting  from  disparity  of  age,  difference  in  character  and 
disposition,  and  other  causes,  which,  apart  from  fraud,  were 
the  things  relied  on  by  the  defendant|  would  not  justify  him^ 
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as  matter  of  law,  in  breaking  the  contract:  Reynolds  ▼.  Rey 
noldsj  8  Allen,  605;  Coolidge  y.  Neat^  129  Maes.  146;  Oringr* 
Lerch,  112  Pa.  St  244;  56  Am.  Rep.  814;  Berry  ▼.  Bakeman^ 
44  Me.  164;  Leeds  r.  Cook,  4  Bsp.  256;  Baker  y.  Cartwrighi^ 
10  Com.  B.,  N.  S.,  124;  Beachey  v.  Brown,  BI.  B.  &  E.  796; 
Young  y.  Murphy^  3  Bing.  N.  C.  54;  Bench  y.  Merrick,  1  Car* 
&  E.  463.  See,  also,  2  Am.  &  Eng.  Enoy.  of  Law,  525,  526^ 
for  collection  of  cases.  But  in  respect  to  what  would,  in  yiew 
of  the  circumstances  of  this  case,  be  such  concealment  on  the 
part  of  the  plaintiff  as  to  constitute  fraud,  we  think  that  the 
instructions  hardly  went  far  enough,  or  at  least  that  it  is  pos- 
sible that  the  jury  may  not  haye  understood  them  as  they 
were  perhaps  intended  by  the  court  to  be  understood.  The 
jury  were  instructed  that  if  the  engagement  was  brought 
about,  in  whole  or  in  part,  by  false  representations,  by  con- 
cealments  upon  matters  which  were  inquired  about,  or  which 
the  party  had  by  uniyersal  consent  the  right  to  know,  then 
the  contract  could  not  be  enforced.  And  later  they  were  told 
that  the  defendant  was  not  bound  if  the  contract  was  pro- 
cured by  deception  or  by  fraud,  or  by  concealment  which  was 
fraud,  but  that  there  was  no  fraudulent  concealment  by  sim* 
ply  not  communicating  information;  that  a  promise  would 
be  yalid,  though  made  in  complete  ignorance  of  the  antece- 
dents  of  the  parties,  but  that  there  was  a  different  doctrine 
where  matters  were  inquired  about;  and  that,  if  either  party 
made  inquiries  of  the  other  ^^^  with  reference  to  family^ 
position,  or  circumstances  in  the  life  or  experience  of  the 
other,  then,  if  willful  false  statements  were  made  with  refer* 
ence  to  any  of  those  things  which  might  fairly  be  considered 
as  entering  into  the  judgment  of  either  party  as  to  whether 
that  party  would  or  would  not  enter  into  a  contract  of  mar« 
riage,  then  there  would  be  a  false  representation.  *^  That  is/^ 
the  court  continued,  "a  statement  which  the  party  knows  is 
false,  or  makes  as  true  of  his  or  her  own  knowledge,  when  it 
is  in  fact  untrue,  and  without  knowing  that  it  is  true,  or  if 
there  is  concealment  of  any  such  particular  which  is  inquired 
about,  those  circumstances  will  be  sufficient  to  make  yoid  a 
contract  entered  into  in  consequence  and  relying  upon  them« 
unless  they  are  of  such  a  nature  that  no  man  would  be  justi- 
fied, in  the  exercise  of  any  reasonable  care,  in  relying  upon 
these  statements.''  These  instructions  might,  and  probably 
would,  lead  the  jury  to  infer  that  concealment  on  the  part  of 
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the  plaintiff  would  not  constitute  fraud,  except  ai  to  matters 
that  were  inquired  about  by  the  defendant 

Bat  we  think  that  if  the  plaintiff  undertook,  without  in* 
quiry  from  the  defendant,  to  state  facts  relating  to  any  cir- 
cumstances in  her  history  or  life,  or  to  her  parentage  or  family, 
or  to  her  former  or  present  ^losition,  which  were  material,  she 
was  bound  not  only  to  state  truly  the  facts  which  she  nar- 
rated, but  she  was  also  bound  not  to  suppress  or  conceal  any 
facts  which  were  necessary  to  a  correct  understanding  on  the 
part  of  the  defendant  of  the  facts  which  she  stated;  and 
if  she  willfully  concealed  and  suppressed  such  facts,  and 
thereby  led  the  defendant  to  believe  that  the  matters  to 
which  such  statements  related  were  different  from  what  they 
actually  were,  she  would  be  guilty  of  a  fraudulent  conceal- 
ment: Kidney  r.  Stoddard^  7  Met.  252;  Short  ▼.  Currier^  153 
Mass.  182;  Bum$  ▼.  Dockray,  156  Mass.  136,  137;  Prentiss  y. 
Russy  16  Me.  30;  Atwood  v.  Chapman,  68  Me.  88,  40,  41;  28 
Am.  Rep.  5;  Potts  v.  Chapin,  133  Mass.  276;  Clark  ▼•  Baird^ 
9  N.  Y.  183;  Brown  v.  Montgomery,  20  N.  Y.  287;  75  Am. 
Dec-  404;  Devoe  v.  Brandt,  53  N.  Y.  462;  Hill  v.  Cray,  1 
Stark.  434;  Stevens  v.  Adamson,  2  Stark.  422;  Arkwright  v. 
Nevfbold,  17  Gh.  Div.  301,  317,  318;  Aortson  7.  Ridgway,  18 
111.  23;  Addison  on  Torts,  Wood's  ed.,  1205. 

Mere  silence  on  the  part  of  the  plaintiff,  without  inquiry 
by  ^^^  the  defendant,  though  resulting  in  the  concealment 
of  matters  which  would  have  prevented  the  engagement  if 
known,  would  not  constitute  fraud  on  her  part:  Potts  v. 
Chapin,  133  Mass.  276.  But  a  partial  and  fragmentary  dis- 
closure, accompanied  by  the  willful  concealment  of  material 
and  qualifying  facts,  would  be  as  much  of  a  fraud  as  actual 
misrepresentation,  and  in  effect  would  be  misrepresentation: 
Arkwright  v.  Newbold,  17  Ch.  Div.  301. 

There  was  evidence  that  the  plaintiff  represented  to  the 
defendant,  before  the  engagement^  that  she  had  been  previ* 
ously  married,  and  had  lived  with  her  husband  in  Spokane 
and  other  places  five  or  six  years,  and  that  a  few  weeks 
before  she  left  Spokane  for  Boston  she  had  obtained  a  di- 
vorce from  him  on  account  of  his  bad  conduct  and  cruelty  to 
her.  So  far  as  appears  from  the  exceptions,  that  was  all 
that  the  plaintiff  told  the  defendant  about  the  divorce  before 
the  engagement.  But  there  was  testimony  tending  to  show 
that  at  the  same  time  that  she  procured  a  divorce  from  her 
husband  he  procured  one  from  her;  and  that  the  cross- 
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bQl  filed  by  him  in  answer  to  her  complaint,  and  on  which 
his  divorce  was  granted,  charged  her  with  being  a  woman  of 
Tiolent  and  ungovernable  temper,  and  of  jealous,  revengeful, 
and  vicioos  diposition,  and  with  having,  within  two  weeks 
after  their  marriage,  commenced  a  systematic  course  of  vio- 
lent, abusive,  and  cruel  conduct  toward  him,  which  finally 
broke  down  his  health,  and  compelled  him  to  leave  her.  It 
also  charged  her  with  assaulting  him  with  a  carving-knife, 
and  with  using  profane  epithets  in  regard  to  himself,  his 
relatives,  and  friends,  and  alleged  numerous  specific  acta  of 
violence  and  passion* 

We  think  that  the  divorce  which  her  husband  obtained 
from  the  plaintiff  and  the  charges  contained  in  the  cross-bill 
were  material  facts,  and  that  if  the  plaintiff  knew  them  when 
she  told  the  defendant  that  she  had  obtained  a  divorce  from 
her  husband  for  his  cruelty,  and  willfully  suppressed  them, 
she  was  guilty  of  a  fraudulent  concealment  and  misrepresent 
tation.  To  say  that  she  had  obtained  a  divorce  from  her 
husband  for  his  cruelty,  and  omit  all  reference  to  his  divorce, 
and  the  grounds  on  which  he  obtained  it,  was  to  state  the 
matter  in  such  a  way  as  to  convey  a  different  impression 
from  that  which  would  have  been  conveyed  if  all  the  facts 
had  ^^*  been  stated,  and  was  misleading.  Though  it  does 
not  appear  very  clearly  from  the  exceptions  whether  she  did 
or  did  not  know  of  the  divorce  which  her  husband  had 
obtained  from  her,  and  of  the  charges  which  he  made  in  hia 
cross-bill,  it  is  fairly  to  be  inferred  that  she  was  not  ignorant 
either  of  the  divorce  or  of  the  charges.  There  was  testimony 
tending  to  show  that,  when  the  defendant  informed  her  of 
them,  she  did  not  express  ignorance  of  them,  but  said  that 
they  were  not  true,  and  the  trial  seems  to  have  proceeded  od 
the  assumption  that  she  knew  of  them.  Moreover,  though 
possible,  it  is  hardly  probable,  that  she  was  unacquainted 
with  the  fact  that  he  had  obtained  a  divorce,  or  with  the 
grounds  on  which  he  got  it. 

So  with  regard  to  her  parentage  and  family.  She  was 
under  no  obligation  to  tell  the  defendant  about  them  in  the 
absence  of  inquiry  by  him.  But,  if  she  voluntarily  under* 
took  to  make  any  statements  concerning  them,  she  was 
bound  not  only  to  state  truly  what  she  told,  but  also  not  to 
suppress  or  conceal  facts  wl^ch  would  materially  qualify 
those  which  she  stated.  If,  for  instance,  as  the  evidence 
tended  to  show,  she  told  the  defendant  that  her  father  and 
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motheT  were  both  of  the  best  white  families  in  Charleston, 
South  Carolina;  that  her  father  was  a  distinguished  lawyer; 
ihather  mother  was  equally  high  bred;  and  that  after  his 
death  her  mother  married  a  man  by  the  name  of  Smith, 
with  which  marriage  her  mother's  folks  were  dissatisfied, 
and  that  on  that  account  the  family  moved  to  California; 
but  if  she  suppressed  the  facts  that  Smith  was  a  colored 
barber  and  an  octoroon  and  her  reputed  father,  and  that  her 
mother  had  negro  blood  in  her  veins,  and  was  about  one- 
eighth  negro,  the  impression  as  to  the  standing  of  herself 
and  family,  and  the  credibility  of  her  statement  respecting 
her  parentage,  would  or  might  be  quite  different  from  that 
which  would  be  likely  to  be  the  case  if  she  had  told  the 
whole  truth.  These  facts,  if  they  were  facts,  were  necessary 
to  a  correct  understanding  of  the  real  state  of  the  circum- 
stances of  her  family  and  of  her  previous  history,  and  were 
or  might  be  found  to  be  material;  and  a  willful  suppression 
of  them  on  her  part,  in  view  of  what  there  was  evidence 
that  she  told,  would  constitute,  or  might  be  found  to  consti- 
lute,  a  fraud  upon  the  defendant:  Wharton  v.  Leioia,  1  Car. 
A  P.  629. 

*••  The  defendant's  requests  did  not  state  the  law  with 
entire  correctness,  and  did  not  direct  the  attention  of  the 
<M>urt  particularly  to  the  effect  of  a  suppression  by  the  plain- 
tiff of  facts  which  would  materially  modify  those  which  she 
▼voluntarily  told  the  defendant  respecting  the  divorce  and 
lier  parentage  and  family.  They  did,  however,  call  for  in- 
structions as  to  what  would  constitute  fraudulent  conceal- 
ment in  respect  to  those  matters,  and  it  is  evident  from  the 
charge  that  the  court  understood  them  to  de  so.  In  giving 
its  inetructions  the  court  stated  the  law  in  reference  to 
things  that  were  inquired  about  in  such  a  manner  that  the 
jury  might  infer  that,  as  to  matters  not  inquired  about,  the 
suppression  of  material  facts  would  not  constitute  fraudu- 
lent concealment.  As  to  an  important  phase  of. the  case  this 
was  erroneous,  and  the  jury  may  have  been  misled  by  it; 
and  though  the  defendant  did  not  call  the  attention  ^^^  of 
the  court  to  that  aspect  of  the  case  any  more  than  to  what 
would  constitute  fraudulent  concealment,  in  case  inquiry  was 
made,  we  think  that  the  whole  matter  was  fairly  within  the 
scope  of  his  requests,  and  that  he  well  might  assume  that 
the  instructions  as  given  stated,  in  the  opinion  of  the  court, 
the  rules  of  law  properly  applicable  to  it:  Cork  v.  Blowym^ 
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162  Mass.  830;  ante^  p.  862.  The  court  are  not  nnanimons  in 
their  view  of  the  questions  presented  by  the  bill  of  exception8| 
or  in  their  construction  of  the  judge's  charge,  but  there  is  no 
difference  of  opinion  with  regard  to  the  principles  of  law  to 
be  applied  to  the  case. 

Among  other  rulings  which  the  defendant  requested  was 
the  following:  *'If  mutual  promises  to  marry  were  made,  and 
the  defendant  was  influenced  to  do  so  by  the  fraud  or  decep- 
tion of  the  plaintiff  as  to  her  life,  lineage,  character,  traits  of 
character,  or  property,  or  former  condition  in  life,  his  prom- 
ise does  not  bind  him.''  In  reference  to  this  the  court  said: 
**That  I  should  give  with  the  qualification  which  I  have  made 
generally  upon  the  subject.  I  think  there  is  nothing  objec- 
tionable in  that."  We  understand  that  by  **  the  qualification*' 
referred  to  was  meant  what  the  court  had  said  previously  in 
regard  to  its  not  being  the  duty  of  a  party,  before  making  or 
accepting  an  offer  of  marriage,  to  communicate  all  the  previ- 
ous circumstances  of  his  or  her  life,  and  that  a  party  would 
not  have  the  right  to  terminate  a  contract  to  marry  on  the 
ground  of  fraud,  upon  subsequently  discovering  matters 
which,  if  seasonably  known,  might  have  prevented  the  en- 
gagement, though  not  sufficient  to  justify  a  party  in  break- 
ing it  off.  As  thus  qualified,  the  instruction  was  correct,  and 
the  defendant  had  no  proper  ground  of  exception.  But  we 
do  not  think  that  it  meets  the  objections  of  the  defendant  to 
the  sufficiency  of  the  charge  in  regard  to  what  constituted 
fraudulent  concealment. 

The  exceptions  state  that  "the  jury  were  instructed  at 
length  upon  the  law  applicable  to  actions  for  breach  of  prom- 
ise of  marriage,  to  which  instructions  no  objection  was  made, 
except  as  appears  by  the  bill  of  exceptions."  We  do  not 
understand  from  this  that  any  instructions  on  the  matter  of 
fraud  which  were  deemed  material  upon  any  of  the  questions 
raised  by  the  defendant  are  omitted  from  the  bill  of  excep- 
tions, but  we  infer  that  all  of  the  instructions  pertinent  to 
the  requests  and  ^'*  contentions  of  the  defendant  on  that 
subject  are  included  in  the  exceptions. 

W^e  discover  no  error  in  the  instructions,  or  rulings  or 
refusals  to  rule,  or  in  the  admission  of  evidence,  or  in  the  con- 
duct of  the  trial,  except  as  above  stated. 

We  cannot  say  that  the  photographs  did  not  tend  to  sup- 
port the  statements  of  the  plaintiff  in  regard  to  her  family,  or 
that  they  were  improperly  admitted.     Whether  they  were 
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sufficiently  verified  was  for  the  courty  and  is  not  a  matter  of 
exception:  flair  y.  Pdhamf  118  Mass.  420;  CammonweaUh  t. 
Morgan^  159  Mass.  875. 
Exceptions  sustained.        , 

Photogbaphs  as  Etidsnoe:  See  MUier  ▼.  LouUvHk  eic  Ry.  Oo,f  128  Ind. 
97;  25  Am.  St.  Rep.  416,  and  note;  and  the  extended  note  to  JEbom  ▼.  Zim» 
fdman,  26  Am.  Rep.  319-321. 

Oontraoto  to  3Carry,  Express  and  Implied  Sepresentatloiia. 

On  two  occasions  we  have  considered  what  defenses  may  be  interposed 
with  saccaes  in  actions  to  recover  compensation  for  breaches  of  promise  to 
marry  (note  to  Bumham  y,  Comtoeli,  63  Am.  Dec  632,  and  note  to  ShaekU' 
ford  V.  HamiUon,  40  Am.  St  Rep.  166),  and  in  so  doing  hare  already  cited 
most  of  the  authorities  bearing  npon  the  questions  inyolved  in  this  note. 
Representations  preceding  and  inducing  a  promise  to  marry  are  either 
express  or  implied,  and  when  material  may,  if  found  to  be  false,  justify 
the  party  to  whom  they  are  made  in  refusing  to  perform  his  or  her  promise. 

Perhaps  the  only  implied  representations  are  that  the  parties  are  capable 
of  contracting  marriage,  and  of  occupying  toward  each  other  the  sexual 
relations  usually  assumed  between  married  persons,  and  that  they  are,  or, 
at  leasts  that  the  woman  is,  of  previoos  chaste  character.  We  do  not  wish 
to  be  understood  as  affirming  that  this  requirement  is  not  implied  or  material 
on  the  part  of  a  man  as  weU  as  on  that  of  a  woman,  but  only  as  asserting 
that  no  woman  has  as  yet  interposed  this  excuse  for  disregarding  her  prom- 
ise to  marry  a  man,  and  that,  on  the  other  hand,  this  defense  is  a  familiar 
one  where  the  woman  is  plaintiff  aod  it  is  the  man  who  is  seeking  to  justify 
himself  in  not  keeping  his  agreement  with  the  plaintifiEl  If,  knowing  her  to 
be  of  luchaste  character,  or  to  have  committed  acts  of  lewdness,  or  even  to 
have  borne  illegitimate  children,  he  chooees  to  agree  to  marry  her,  he  can- 
not excuse  himself  if  he  afterward  changes  his  mind,  and  declines  to  keep 
his  engagement,  for,  in  such  a  case,  there  can  be  no  implied  representation 
of  chastity  in  the  face  of  his  knowledge  that  it  has  been  absent.  But  there 
is  no  doubt  that^  in  the  absence  of  notice  to  her  suitor  to  the  contrary,  every 
woman  who  contracts  to  marry  must  be  understood  as  representing  herself 
to  him  to  have  been  of  previous  chaste  life,  and  that^  upon  discovering  that 
she  has  at  any  time  been  otherwise,  he  may  rescind  the  contract,  though 
ber  fanlt  had  been  manifested  many  years  previous  to  the  promise  to  marry, 
and  there  is  no  evidence  that  at  or  subsequent  to  the  making  of  such  prom- 
ise ber  conduct  or  character  was  in  any  respect  improper:  Von^torch  v.  Orif' 
Jin,  77  Pa.  St.  604;  Irmng  v.  Oreentoood,  1  Oar.  &  P.  350;  Hunter  v.  Hatfield, 
68  Ind.  416;  Denslow  v.  Van  Hot-n,  16  Iowa,  476;  Butler  v.  Bschleman,  18  111. 
44;  Bench  v.  Merrick,  I  Gar.  &  K.  463;  Young  v.  Murphy,  3  Ring.  K.  0.  354. 

It  would,  perhaps,  be  going  too  far  to  affirm  that  except  as  to  chastity  and 
ability  to  consummate  the  marriage,  there  is  no  implied  representation 
whatever  as  to  the  character,  condition,  or  past  conduct  of  either  of  the 
parties^  and  therefore  that  neither  may,  except  on  account  of  the  matters 
already  referred  to,  withdraw  from  the  contract  because  of  the  character, 
conduct^  or  condition  of  the  other,  however  reprehensible  or  criminal,  but 
we  believe  that  np  to  the  present  time  there  is  no  case  supporting  a  decision 
except  upon  one  of  these  grounds.  Thus  it  has  been  held  that  the  fact  that 
the  plaintiff  has  been  insane,  and,  as  such,  subjected  to  restraint  in  an  asylum. 
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did  not  justify  tbe  defendant's  refnsal  to  msiry  her:  Baker  ▼.  Oarimngki^  10 
Com.  B.,  N.  S.y  124.  In  another  ease  it  was  aasamed  that  the  plaintiflri 
habits  of  intemperance  could  not  constitnte  a  defense  to  a  breach  of  promise 
to  marry  her,  yet  that  those  habits  might  be  prored  to,  and  considered  by» 
the  jary  in  mitigation  of  damages:  BuUon  r.  McCauU^,  1  Abb.  App.  282. 
There  are  other  cases  making  the  general  statement  that  the  bad  character 
of  the  plaintiff  is  always  admissible  in  such  mitigation:  PaJmer  ▼.  Andrtm^ 
7  Wend.  14?:  thongh  we  think  that  the  decisions  which  speak  in  genersl 
terms  of  bad  character  wiU  on  examination  be  fonnd  to  refer  to  bad  char* 
acter  with  respect  to  chastity  only.  The  bad  character  or  immoral  occnpa- 
tion  of  the  plaintiff's  relatives,  or  of  any  of  them,  cannot  be  used  as  aa 
ezcnse  for  a  breach  of  a  contract  to  marry  her  or  him,  and  while  actoal 
representations  concerning  the  character  and  standing  of  the  relatives  cC 
one  of  the  parties  may  be  regarded  as  material  and,  if  false,  as  justifying  a 
refnsal  to  marry,  yet^  in  the  absence  of  inquiry  or  of  actual  misrepresenta- 
tion, neither  of  the  parties  can  be  regarded  as  impliedly  making  any 
representation  respecting  the  character  or  standing  of  his  or  her  relatives: 
Sherman  v.  Baioaan,  102  Mass.  395. 

It  would  seem  that  a  party  contracting  to  marry  would  reasonably 
expect  that  the  other  party  was  not  a  felon  or  guilty  of  any  groes  crim% 
such  as  must  inevitably  subject  his  or  her  spouse  to  disgrace,  and  therefore 
that  each  party  might  be  understood  as  impliedly  representing  that  he  cr 
she  is  not  of  the  criminal  class.  No  decision,  however,  has  been  foand 
affirming  the  existence  of  any  implied  representation  of  this  character,  and, 
on  the  contrary,  it  has  been  said  that  there  is  no  case  sustaining  the  prcp<^ 
si  tion  that  the  breach  of  a  criminal  statute  can  be  an  answer  to  an  aotioft 
for  a  breach  of  promise  to  marry:  Beny  v.  Bakeman^  44  Me.  164. 

A  contract  to  marry  necessarily  implies  that  the  party  making  it  is  able  Ic 
perform  it,  and  to  assume  the  sexual  obligations  which  it  imposes.  Thers  is 
no  implied  representation  that  he  or  she  is  not  already  under  a  contract  to 
marry  another  person,  and  a  promise  to  marry  cannot  be  rescinded  on  that 
ground,  although  the  party  attempting  to  rescind  avers  that  had  he  known 
of  the  previous  engagement  he  would  not  have  entered  into  the  contract  on 
his  part:  R<yper  v.  Clay,  18  Mo.  383;  59  Am.  Dec.  314;  Alberts  v.  AJberH,  78 
Wis.  72.  This  is  because  the  prior  engagement  cannot  possibly  constitute 
any  impediment  to  the  performance  of  the  promise  to  marry  another,  nor 
to  the  fulfillment  of  all  the  marital  obligations  resulting  from  such  mar- 
riage. 

As  under  our  law  no  person  already  married  can,  during  the  continuance 
of  such  marriage,  contract  any  other,  every  promise  to  marry  implies  a  rep- 
resentation or  warranty  that  the  promisor  is  not  then  married,  and,  if  this 
representation  is  false,  an  action  may  be  sustained  for  the  damages  result- 
ing therefrom:  Pollock  v.  SulUcan,  53  Vt.  507;  38  Am.  Rep.  702;  KelUy  v. 
Biley,  106  Mass.  339;  8  Am.  Rep.  336;  Cover  v.  Daoenfort,  1  Ueisk.  868; 
2  Am.  Rep.  706;  note  to  Burnham  v.  Cornwall,  63  Am.  Dec.  535;  WUdr, 
Harrin,  7  Com.  B.  999;  7  Dowl.  &  h,  114.  As  we  have  already  suggested, 
a  promise  to  marry  involves  the  implied  representation  that  the  promisor  is 
able  to  perform  the  contract,  and  its  performance  is  not  complete  with  the 
mere  marriage  ceremony,  or  the  entering  into  of  a  valid  contract  of  marriage. 
There  is  an  implied  representation  that  each  of  the  parties  is  in  a  condition  of 
person  and  health  enabling  him  or  her  to  assume  the  sexual  obligations  of  the 
marital  state,  and  to  do  so  without  unusual  peril  to  his  or  her  spouse,  and  if 
such  is  not  the  case  and  the  discovery  is  made  before  the  marriags^  H 
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wtmnta  the  p&rty  not  found  deficient  in  rescinding  the  contract.  The 
^piestion  of  the  annulment  of  marriage  on  acoonntof  the  physical  incapacity 
of  one  of  the  parties  baa  already  received  consideration:  Devenbagh  t.  Decern^ 
iogA,  5  Faige,  554;  28  Am.  Dec  443,  and  note;  Anonymous,  89  Ala.  291;  18 
Am.  St.  Rep.  16.  The  authorities  upon  that  subject  are  pertinent  to 
the  one  here  under  discussion,  because  it  is  clear  that  a  cause  sufficient 
to  justify  the  annulment  of  a  marriage  already  contracted  must  be  suffi- 
•  eient  to  justify  the  rescission  of  a  contract  to  marry. 

Language  may  be  found  in  the  reported  cases  asserting  in  effect  that  a 
Barriage  implies  a  representation  that  the  parties  are  coiif^teut  at  the 
time  to  become  parents.    Thus  it  was  said  by  Judge  Field  in  Baker  w.  Baker, 
13  Cal.  103:  **  Again,  the  first  purpose  of  matrimony,  by  the  laws  of  nature 
and  society,  is  procreation.     A  woman,  to  be  marriageable,  must,  at  the 
time,  be  able  to  bear  children  to  her  husband,  and  a  representation  to  this 
effect  ia  implied  in  the  very  nature  of  the  contract."    This  laognage,  while 
mdonbtedly  correct  in  its  application  to  the  cause  then  before  the  court, 
cannot,  in  oar  judgment,  be  true  in  all  cases,  though  we  doubt  not  that  it 
is  true  that  in  every  marriage,  and  every  contract  to  marry,  it  is  implied 
that  the  party  ia  not  to  his  or  her  knowledge,  and  by  his  or  her  fault,  inca- 
pable of  becoming  a  parent.    The  language  just  quoted  was  employed  in 
determining  that  a  husband  was  entitled  to  a  decree  annulling  his  marriage 
because,  without  his  knowledge,  his  wife,  at  the  date  of  their  marriage,  was 
pregnant  as  a  consequence  of  her  intercourse  with  a  third  person,  while 
unmarried.     Whether  in  the  absence  of  any  special  fraud  or  coucealment  a 
marriage  may  be  annulled  or  a  divorce  granted  on  this  ground,  is  a  question 
upon  which  the  doubt  is  greater  than  it  ought  to  be.     In  some  states  the 
huslmnd  was  held  to  have  no  cause  for  annulment  or  divorce,  though  the 
circumstances  in  his  .favor  were  of  a  most  persuasive  character:  Scroggins  v. 
ScrogginM,  3  Dev.  635;  Long  v.  Long,  77  N.  C.  304;  ^4  Am.  Rep.  449.     If  a 
man  knows  that  the  woman  he  is  about  to  marry  has  been  unchaste,  though 
be  believes  that  she  has  been  guilty  only  wheu  he  shared  her  guilt,  he 
cannot  avoid  the  marriage  because  her  unchastity,  contrary  to  her  express, 
representations,  included  other  men,  by  one  of  whom  she  was  pregnant  at 
the  time  of  the  marriage:  Grefiore  v.  Crchore,  97  Mass.  330;  93  Am.  Dec.  98; 
#oaii  V.  Fo8$f  12  Allen,  26.     If,  on  the  other  hand,  a  man  has  no  reason  to 
suspect  that  a  woman  has  been  unchaste,  we  cannot  doubt  that  the  marriage 
ought  to  be  annulled  or  a  divorce  granted  if  in  fact  she  is,  at  the  time  of 
the  marriages,  with  child  by  another,  though  she  has  made  no  representations 
CQ  the  subject  except  those  implied  from  the  contract  of  marriage:  Donovan 
T.  Donovan,  9  Allen,  140;  Reynolds  y,  Reynolds,  8  Allen,  605;  Cairia  v.  Canis, 
S4  N.  J.  Bq.  516;  RitUr  v.  RiUer,  5  Blackf.  81.    But  we  think  this  conclusion 
doea  not  rest  upon  the  reason  given  by  Judge  Field  in  Baker  v.  Baker,  13 
Cal.  103,  but  rather  upon  the  implied  promise  involved  in  every  marriage, 
that  daring  its  continuance  the  wife  will  not  bear  a  child  by  any  man  other 
than  her  husband. 

While  we  do  not  yield  our  assent  to  the  dictum  that  a  woman,  by  her 
promise  to  marry,  represents  herself  aa  being  able  to  bear  children,  neither 
can  we  affirm  that  such  implied  representation  is  not  so  involved  in  the 
eontract^  that  either  party  is  not  at  liberty  to  rescind  the  promise  on  dia- 
eorering.  before  the  marriage,  that  the  other  has  not  the  capacity  to  become 
a  parent.  The  question,  so  far  aa  we  are  aware,  has  not  yet  presented  itself 
for  judicial  determination.  There  have  indeed  been  many  cases  in  which 
dtvorcea  ec  annulmenta  of   marriages  have  been  Bought  because  of  the 
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tlleged  impotence  of  one  of  the  parties;  but  we  belieye  that  none  of  thoee 
eases  goes  so  far  as  to  afiBrm  that  impotence,  snch  as  supports  a  claim  for 
relief,  may  ezivt  while  there  is  a  capacity  for  sexual  intercourse.  In  the 
eases  in  which  marriages  hare  been  set  aside  for  impotence  there  has  always 
been  an  incapacity  for  ooition  either  from  malformation  on  the  part  of  one 
of  the  spouses,  or  from  a  peculiar  physical  or  nervous  condition  rendering  it 
impossible  for  one  to  copulate  with  the  other,  though  there  was  no  apparent 
physical  malformation  or  deficiency:  fT.  v.  i/.,  2  Swab,  k  T.  240;  0,v.O^  KB., 
SProb.  h  D.  287;y.(?.r.  /f.^,  33Md.  401;  3  Am.  Rep.  183;  note U>Dawdfagh 
V,  Dtvanbagh,  £8  Am.  Dec  446-451.  Where,  however,  there  is  a  oapaoity  for 
sexual  intercourse,  there  is  no  implied  warranty  or  representation  that  it 
shall  be  fruitful.  Some  of  the  authorities  say  that  it  must  be  ''ordinary 
and  complete  intercourse.**  This  is  not  wholly  true,  for  such  intercoone  is 
ordinarily  fmitfuL  The  question  is  not  an  inviting  one,  and  the  deoisioiis 
respecting  it  are,  fortunately,  infrequent.  The  rule  deducible  from  them 
appears  to  be  that  capacity  for  partial,  incomplete  interoourse  will  not  re- 
lieve a  spouse  from  the  charge  of  impotence,  unless,  indeed,  it  has  resulted 
in  pregnancy;  but,  on  the  other  hand,  that  interoourse  which  is  so  far  per* 
feet  as  to  have  permitted  of  complete  penetration  on  the  part  of  the  appro- 
priate  male  organ,  and  of  its  complete  reception  by  the  corresponding  female 
organs,  has  so  far  always  been  adjudged  a  complete  answer  to  the  ehar^ge  of 
impotence,  though  conception  has  not,  and  apparently  will  not,  result  there- 
from: Deant  v.  Aveling,  1  Rob.  Ecc.  279;  LewU  v.  Hofward,  4  Swabw  ft  T. 
115;  B.  V.  B.,  28  E.  L.  &  £q.  95;  1  Spinks,  248;  1  Bishop  on  Marriage  and 
Divorce,  sec  758.  Where  a  woman  has  capacity  to  the  extent  we  have  in- 
dicated it  would  ordinarily  not  be  possible  to  ascertain  whether  or  not  she 
is  permanently  or  incurably  sterile,  except  when  she  has  clearly  passed  the 
age  of  fmitfnlness,  in  which  case  her  husband  must  be  assumed  to  have 
accepted  her  subject  to  the  infirmities  of  her  years.  Hence,  we  think  a 
oontract  to  marry  can  never  involve  any  representation  that  the  woman  is 
not  barren,  and  the  dictum  of  Chancellor  Walworth  in  Devanbagk  v.  Deson- 
hagh,  5  Paige,  554,  28  Am.  Dec  443,  that  "  mere  sterility  can  in  no  case 
form  a  sufficient  ground  for  a  decree  of  nullity,"  is  supported  upon  principle 
as  well  ss  by  the  authorities  cited  above.  There  may,  perhaps,  be  sterility 
on  the  part  of  the  male,  readily  ascertainable,  as  where  he  hss  no  capacity 
for  the  formation  or  ejection  of  seminal  fluid,  and  yet  is,  in  other  respects, 
capable  of  complete  copulation.  Whether  this  condition  is  such  impotence 
as,  if  discovered  after  the  marriage,  would  entitle  his  wife  to  its  annulment^ 
has  not  been  determined  so  far  as  we  can  ascertain. 

The  authorities  hereinbefore  cited  show,  as  we  believe,  that  the  statement 
in  Baker  v.  Baker,  18  Cal.  103,  to  the  effect  that  a  woman,  in  every  contract 
to  marry,  represents  herself  as  able  to  bear  children  by  her  husband  is  not 
maintainable.  But  she  does  inipliedly  represent  herself  as  capable  of  hav- 
ing sexual  intercourse  with  him,  or,  at  least,  that  she  vrill  be  so  capable 
when  the  marriage  is  contracted.  A  very  remarkable  case  upon  this  sub* 
Ject  is  Oring  v.  Lereh,  112  Pa.  St.  244;  56  Am.  Bep.  314.  It  was  an  action 
for  a  breach  of  a  promise  to  marry.  The  defense  was  that  the  woman  plain- 
tiff had  a  physical  impediment  which  she  had  promised  to  have  removed  by 
a  surgical  operation,  and  that  her  proiDise  in  this  respect  had  not  been  per- 
formed. In  holding  this  defense  sufficient  the  court  said:  "  When  a  man 
enters  into  an  engagement  of  marriage  with  a  woman  he  is  presumed  to  have 
made  himself  acquainted  with  her  appearance,  her  temper,  her  manner,  her 
•haracter,  and  other  matters  which  are  obvious  to  the  ondsrstanding,  and 
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vbich  can  be  properly  ascertained  in  the  social  intercourse  which  nsaallj 
•ocompanioB  courtship.  If  he  changes  his  mind  and  refuses  to  marry  her 
for  a  defect  which  is  open  to  observation,  and  which  he  might  have  ascer- 
Uiaed  before  by  reasonable  care,  it  is  no  defense  to  an  action  for  breach  of 
promise  of  marriage.  While  this  is  so  he  has  a  right  to  presame  that  her 
physical  condition  is  such  that  she  is  capable  of  giving  him  the  intercourse 
between  the  sexes  which  is  nsaal  in  the  marriage  state.  He  has  a  right  to 
presame  so  because  the  defect^  if  it  exists  at  all,  is  a  concealed  one,  and  not 
open  to  his  observation.  To  conceal  such  a  thing  from  him  until  after  mar- 
riage would  be  a  fraod.  It  would  be  a  fraud  to  sell  a  cow  with  such  a  defect 
without  making  it  known  to  the  purchaser.  In  this  case,  if  the  defendant 
Is  to  be  believed,  the  plaintiff  informed  him  of  the  difficulty,  and  promised 
to  have  it  remedied  by  a  surgical  operation.  This,  as  before  stated,  was  not 
done,  and  we  do  not  think  the  defendant  was  in  duty  bound  to  marry  her, 
and  afterward  call  in  a  surgeon  for  such  purpose.  He  was  entitled  to  have 
a  wife  capable  of  copulation  in  the  usual  way  when  he  married  her.  We 
must  not  lose  sight  of  the  fact  that  we  are  dealing  with  a  marriage  contract 
pure  and  simple,  and  that  contract  did  not  require  him  to  take  an  imperfect 
woman,  and  to  involve  himself  in  the  expense  and  risk  of  such  an  operation. 
We  are  of  opiuion  that  the  plaintiff's  failure  to  perform  her  promise  to  have 
the  operation  performed  absolved  the  defendant  from  his  contract.  If,  on 
the  other  hand,  the  defendant  is  not  believed,  then  the  plaintiff  is  in  the 
position  of  having  a  concealed  defect,  of  a  nature  to  at  least  seriously  impair 
the  defendant's  satisfaction  in  any  sexual  commerce  with  her,  and  not  in- 
forming him  of  such  defect.  This,  as  before  stated,  would  have  been  a 
fraud  upon  him,  and  would  of  itself  avoid  the  contract.  It  is  a  mistake  to 
enppose,  as  was  assumed  in  the  point  and  affirmed  by  the  court,  that  the 
impediment  must  be  of  such  a  nature  as  would  be  a  ground  of  divorce  after 
marriage.  We  are  not  now  dealing  with  a  question  of  divorce.  That  is  a 
subject  that  is  regulated  by  statute,  and  has  no  necessary  relation  to  the  case 
in  hand.  We  are  considering  a  contract  to  marry;  a  contract  which  calls 
for  the  richest  good  faith  on  both  sides,  and  which  neither  party  has  the 
right  to  enforce  against  the  other,  if  incapable  of  performing  the  full  marital 
duties.  A  man  does  not  court  and  marry  a  woman  for  the  mere  pleasure  of 
paying  for  her  board  and  washing.  He  expects  and  is  entitled  to  something 
in  return,  and  if  the  woman  with  whom  he  contracts  be  incapable  by  reason 
of  a  natural  impediment  of  giving  him  the  comfort  and  satisfaction  to  which 
as  a  married  man  he  would  be  entitled,  there  is  a  failure  of  the  moving  oon« 
eideration  of  such  contract^  and  no  court  ought  to  enforce  it  by  giving  dam- 
agea  for  its  breach.  ** 

In  addition  to  the  implied  representation  that  the  parties  are  fit  for  sex- 
ual interoouse  is  the  further  representation  that  neither  is  in  such  a  condi- 
tion that  such  intercourse  involves  unusual  peril  to  the  other.  Therefore, 
where  a  woman  was  so  afflicted  with  syphilis  that  intercourse  with  her  waa 
at  the  peril  of  contracting  this  loathsome  disease,  her  husband  was  held 
entitled  to  a  divorce,  though  there  was  no  impediment  to  perfect  sexual 
intercourse  with  him,  and  by  it  she  had  conceived  and  borne  a  child,  also 
afflicted  by  the  same  hideous  disorder:  Ryder  v.  Ryder,  66  Vt.  168. 

As  to  the  implied  representations  involved  in  a  contract  to  marry,  some 

«f  them,  as  we  have  seen,  are  also  involved  in  the  contract  of  marriage  so 

aa  to  entitle  the  party  to  whom  the  law  deems  them  to  have  been  made  to 

•  divorce  or  to  an  annulment  of  the  marriage  in  oase  of  their  falsity.    This 
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oonseqneoce,  we  venture  to  assert,  does  not  follow  any  express  represents* 
tion,  except  it  is  npoa  r  subject  in  which  in  the  absence  of  words  a  represen* 
tation  is  implied,  the  falsity  of  which  entitles  the  party  to  whom  it  was 
made  to  be  released  from  the  marriage.  But  as  appears  from  the  principal 
ease  an  express  representation  may,  though  it  is  not  concerning  a  marital 
ability  or  obligation,  be  regarded  as  material,  and  therefore  as  warranting 
a  party  to  whom  it  was  made  in  refusing  to  comply  with  his  promise  of 
marriage  induced  thereby:  Fooie  v,  Hayne,  1  Gar.  k  P.  545.  The  case* 
upon  the  subject  are  so  infrequent  that  they  do  not  furnish  much  basis  for 
the  formulation  of  any  rule  by  which  to  determine  what  representation* 
are  material  and  what  immaterial.  In  an  English  case  in  which  the  de- 
fense was  interposed  that  the  defendant  had  made  the  promise  under  false 
and  fraudulent  representations  of  the  former  situation,  and  circnmstaucea 
of  the  plaintiff's  family,  it  was  left  "to  the  jury  to  say  whether  the  defend- 
ant was  induced  to  make  this  promise  or  to  continue  this  connection  by 
false  representations  or  willful  suppression  of  the  truth;  for  if  he  waf 
induced  to  continue  the  connection  by  the  misrepresentation  of  willful  sup* 
pression  of  the  real  state  of  the  ciroumstauces  of  the  family  and  previous 
life  of  the  plaintiff "  then  he  was  at  liberty  to  withdraw  from  hia  engage* 
ment:   Wharton  v.  Lewis,  I  Car.  h  P.  629. 

The  principal  case  is  a  very  important  one  upon  this  branch  of  the  sub- 
ject as  well  as  upon  the  effect  of  mere  silence  respecting  material  facts. 
Most  of  the  other  opinions  of  the  courts  discussing  this  question  are  in  a 
large  degree  mere  dicta,  while  in  the  principal  case  the  effect  of  false  state* 
mentSy  and  the  failure  to  make  any  statement  at  all  concerning  material 
facts,  were  both  involved.  It  affirms  that  statements  regarding  plaintiff's 
family  aod  parentage,  respecting  their  race  and  position,  were  material,  aa 
also  was  the  cause  of  the  divorce  of  plaintiff  from  her  husband,  and  farther* 
more,  and  what  is  more  important,  that  if  either  party  voluntarily  under- 
takes to  inform  the  other  upon  aoy  material  matter,  the  information  mnst 
not  only  be  true,  but  also  not  be  given  in  such  a  way  as  to  suppress  material 
qualifying  facts  or  to  otherwise  produce  a  false  impression. 

That  neither  party  is  under  any  obligation  to  make  any  voluntary  state* 
ments  respecting  his  or  her  past  life,  position,  or  fortune,  or  as  to  any  other 
fact  not  involving  want  of  chastity  or  physical  unfitness  for  the  marriage 
state,  is  clear  from  the  other  authorities  as  well  as  from  the  principal  case. 
Thus  where  a  man  interposed  the  defense  that  at  the  time  of  his  engage* 
ment  to  marry  the  plaintiff  she  was  without  his  knowledge  already  engaged 
to  another  man,  and  that  had  the  defendant  known  of  this  engagement  be 
would  not  have  made  the  promise  to  marry  the  plainti£^  the  court  held  thia 
defense  to  be  insufficient. 

In  assenting  to  this  judgment  Lord  Ohief  Justice  Cockburn  said:  '*It  ie 
•aid  that  the  contract  of  marriage  is  one  ubetinuB  JideL  I  agree  that  there 
are  many  things  which  a  man  might  desire  to  have  communicated  to  him  if 
they  exist  at  the  time  of  making  the  contract^  such  as  that  the  plaintiff  i» 
in  debt  or  subject  to  other  liabilities,  or  some  ciroumstinces  relating  to  her 
person,  her  temper,  her  disposition,  the  discovery  of  which  might  not  yet 
entitle  the  defendant  to  refuse  to  fulfill  his  engagement.  It  might  be  right- 
to  disclose  such  things;  and  yet  it  has  never  been  held  that  the  discovery 
of  them  justified  a  party  in  breaking  his  contract.  Where  it  turns  out  thai 
the  woman  is  of  unchaste  conduct,  which  goes  to  the  very  root  of  the  eon* 
tract  of  marriage,  there,  from  the  excess  and  necessity  of  the  oase^  the 
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fa  released  from  his  contract.  But  nothing  of  the  tort  Is  dficloeed  herct 
there  U  no  imputation  on  the  Tirtne  or  honor  of  the  plaintifl^  and  the  omc 
does  not  fall  within  the  principle  which  makes  the  miecondact  of  the  woman 
•a  answer  to  ttM  actioa''t  BeaOuy  t.  Bivwu,  EL  B.  ft  B.  796;  29  L.  J.  Q.  B. 
10B» 
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[182  MiiaiACHunrm,  4M.] 

A  MunOIPAIi  OORTORATIOH  MAT  VT  O&DIMAIfOB  DeOLARB   THAT  VO  PlB* 

SOB  BHALL  Oarrt  OB  Oatob  TO  BB  Carrikd  IN  ANT  VxHiaLB  in  any 
Btreet  a  load  the  weight  of  which  ezoeeds  three  tons,  unless  snch  load 
consists  of  an  article  which  cannot  be  divided,  if  a  statnte  of  the  state 
provides  that  the  common  council  of  snch  city  may  make  snch  roles 
and  regulations  for  the  passage  of  carriages,  wagons,  carts,  trucks,  and 
ether  Tchicles  in  and  through  the  public  streets  as  they  may  deem 
necessary  for  the  public  safety  and  convenience,  nor  can  the  enforce* 
ment  of  snch  ordinance  be  defeated  by  evidence  that  the  wagon  in 
which  was  a  load  in  excess  of  that  permitted  by  the  ordinance  was 
carrying  it  from  a  point  on  oce  side  of  the  city  to  a  point  on  the  other 
side,  and  that  the  load  was  not  an  excessive  one  for  the  hcnrses  em* 
ployed  in  drawing  it» 

Prosecution  for  violating  an  ordinance  of  the  city  of  Bos- 
ion.  The  defendant  offered  to  prove  that  at  the  time  of  the 
alleged  offense  he  was  a  resident  of  the  city  of  Quincy  in  the 
oounty  of  Norfolk;  that  he  was  hauling  a  load  of  stone  from 
the  quarry  of  his  employer  in  Quincy  through  Boston  to 
Cambridge;  that  an  average  and  fair  load  for  a  team  of  four 
horses  was  seven  tons,  and  for  a  team  of  two  horses  four 
tons,  and  that  a  large  number  of  teams  were  daily  in  use 
hauling  stones  from  the  quarries  of  his  employer  in  Quincy 
to  and  through  the  city  of  Boston;  most  of  the  loads  were* 
hauled  by  four  horses,  and  that  the  effect  of  limiting  each 
team  to  a  load  of  three  tons  would  be  to  greatly  increase  the 
cost  of  hauling  and  practically  destroy  the  business  of  his 
employer.  The  judge  ruled  that  the  testimony  so  offered,  so 
far  as  competent,  would  not  constitute  any  defense  to  the  pros- 
ecution and  sustained  the  ordinance  in  question,  and  the 
defendant  alleged  exceptions. 

Q.  W*  Wiggin  &  P.  H.  Cooney^  for  the  defendant. 

F.  E.  Hurdy  for  the  commonwealth. 

^^  BInowlton,  J.  By  Public  Statutes,  chapter  58,  section 
16,  it  is  provided  that  *'  the  mayor  and  aldermen  and  select- 
men may  make  such  rules  and  regulations  for  the  passage  of 
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carriages,  wagons,  carts,  ^*^  trucks,  sleds,  sleighs,  horse  cars, 
or  other  vehicles,  or  for  the  use  of  sleds  or  other  vehicles  for 
coasting  in  and  through  the  streets  or  public  ways  of  a  city 
or  town,  as  they  may  deem  necessary  for  the  public  safety  or 
convenience,   with   penalties  for    the  violation  thereof  not 
oxceeding  twenty  dollars  for  each  offense."    This  statute  was 
originally  enacted  in  similar  language  in  the  statutes  of  1875, 
chapter  136,  section  1.    The  ordinance  which  the  defendant 
is  alleged  to  have  violated  is  as  follows:  '*  No  person  shall 
carry  or  cause  to  be  carried  on  any  vehicle  in  any  street  a 
load  the  weight  whereof  exceeds  three  tons,  unless  such  load 
<sonsi8ts  of  an  article  which  cannot  be  divided."     The  stat- 
ute above  quoted  has  reference  to  the  safety  and  convenience 
of  the  public  in  the  use  of  the  streets.     Many  of  the  streets 
of  Boston  are  greatly  crowded,  not  only  with  pedestrians,  but 
with  vehicles  of  almost  every  kind.     It  cannot  fairly  be  said 
that  this  ordinance  has  no  reference  to  the  convenience  or 
safety  of  the  public  who  use  the  streets.     We  can  see  that 
very  heavily  loaded  teams,  drawn  by  four  or  six  horses,  in 
the  most  crowded  parts  of  the  city,  might  seriously  interfere 
with  the  convenient  use  of  the  streets  by  others.      If  the 
ordinance  is  within  the  class  of  ordinances  in  regard  to 
which  this  statute  permits  the  mayor  and  aldermen  to  exer- 
cise their  judgment  and  discretion,  we  cannot  declare  it  void 
on  the  ground  that  we  might  have  decided  the  question  in 
reference  to  the  necessity  of  the  ordinance  differently.     If 
they  deem  such  an  ordinance  necessary  for  the  public  safety 
or  convenience,  and  if  it  is  not  a  clear  invasion  of  private 
rights  secured  by  the  constitution,  it  must  stand  as  a  regular 
tion  made  under  legislative  authority.     We  think  the  facts 
offered  to  be  proved  do  not  take  the  case  out  of  the  field  of 
regulation  by  the  legislature,  or  by  the  mayor  and  aldermen 
as  a  local  tribunal  acting  under  the  authority  of  the  legis- 
lature.    If  it  appeared  that  the  ordinance  could  have  no 
relation  to  the  safety  or  convenience  of  the  public  in  the  use 
of  the  streets,  the  fact  that  the  mayor  and  aldermen  declare 
the  regulation  to  be  necessary  would  not  give  it  validity. 
But  we  cannot  say  that  they  were  in  error  io  deciding  that 
the  use  of  heavily  loaded  vehicles  is  a  matter  affecting  the 
public  in  the  use  of  the  streets,  which  may  be  regulated 
under  the  statute,  nor  can  we  say  that  the  ordinance  is  any 
thing  more  than  a  regulation,  upon  the  necessity  of  *••  which 
ibeir  decision  is  final:  Commonwealih  v.  Stodder^  2  Gush.  662; 


Jaa.  1895.]  Commonwealth  v.  Davis.  889 

48  Am.  Dec.  679;  Commonwealth  v.  Robertson,  6  Cush.  438;. 
Commonwealth  ▼•  Fenton^  139  Mass.  195;  Commonwealth  v. 
PlaUUd,  148  Mass.  375;  12  Am.  St.  Rep.  566;  Commonwealth. 
V.  EllU,  158  Mass.  555. 
Exceptions  overruled.        _^ 

MuHicnPAi.  OoKPORATioira  — PowBR  TO  Pass  OBDnrAVcnt— Usb  om 
Strbbts. — Manioipal  ordinanoet  expressly  aathoriied  by  speoial  and  defi- 
nite legislative  aathoriiy  arc  upheld,  unless  in  oonfliob  with  the  oonstita* 
tion:  PJdllipa  t.  Denver,  19  Col.  179;  41  Am.  St.  Rep.  230.  Manioipal 
oorporations  may  pa^  by-laws  and  ordinances  reasonable  in  oharaoter,  and 
not  inoonsistent  with  their  charter  or  the  general  prinoiplee  of  the  law  of 
the  land:  OUy  qf  Tarkio  t.  Cook,  120  Mo.  1;  41  Am.  St.  Rep.  678,  and  note. 

The  power  to  control  pnblio  streets  and  to  provide  for  the  proper  adjust^ 
ment  of  oonflioting  rights  and  interests  therein  ia  a  polioe  power,  the  ezer» 
eise  of  which  may  be  delegated  to  municipal  corporations!  People  t.  Squirt^ 
107  N.  T.  593;  1  Am.  St.  Rep.  893;  8L  Louk  r.  BeU  Telephone  Oo.,  96  Mo.. 
623;  9  Am.  St.  Rep.  370. 


Commonwealth  v.  Davis. 

[162  MAflRACHTnem,  6ia] 

CtoHsriTCTTioirAL  Law — Frekdom  of  Spkeoh. — A  Municipal  Ordiitanob 
pROHiBrriNQ  ant  Person  troh  Making  ant  Public  Address  in  or 
upon  any  of  the  pnblic  grounds  of  the  municipality,  except  in  accord- 
ance with  a  permit  from  the  mayor,  is  not  unconstitutional  or  invalid 
as  abridging  freedom  of  speech. 

Prosecution  against  the  defendant  for  making  a  public 
address  upon  certain  public  grounds  in  the  town  of  Boston 
commonly  known  as  the  "Common"  without  a  permit  from 
the  mayor  of  the  city.  The  section  of  the  ordinance  upon 
which  the  prosecution  was  based  declares  that  ^*  no  person 
shall,  in  or  upon  any  of  the  public  grounds,  make  any  pub- 
lic address,  discharge  any  cannon  or  firearm,  expose  for  sale 
any  goods,  wares,  or  merchandise,  erect  or  maintain  any 
booth,  stand,  tent,  or  apparatus  for  purposes  of  publio 
amusement  or  show,  except  in  accordance  with  a  permit 
from  the  mayor."  The  defendant,  having  been  convicted, 
alleged  exceptions. 

/.  F.  Pickering  and  J.  W.  Pickering^  for  the  defendant 

if.  J.  Sughrae^  for  the  commonwealth. 

*^^  Holmes,  J.  The  only  question  raised  by  these  ex- 
ceptions which  was  not  decided  in  the  former  case  of  Comr 
monweaUh  v.  DavU^  140  Mass.  485,  is  one  concerning  the 
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construction  of  the  present  ordinance.  That  such  an  ordi- 
nance is  constitutional  is  implied  by  the  former  decision,  and 
does  not  appear  to  us  open  to  doubt.  To  say  that  it  is  un« 
constitutional  means  that,  even  if  the  legislature  has  pur- 
ported to  authorize  it,  the  attempt  was  vain.  The  argument 
to  that  effect  involves  the  same  kind  of  fallacy  that  was  dealt 
with  in  McAuliffe  ▼.  New  Bedford,  155  Mass.  216.  It  assumes 
that  the  ordinance  is  directed  against  free  speech  generally 
(as  in  Dee  Plaine8  v.  Poyer,  123  111.  348;  5  Am.  St.  Rep.  524, 
the  ordinance  held  void  was  directed  against  public  picnics 
and  open-air  dances  generally),  whereas,  in  fact,  it  is  directed 
toward  the  modes  in  which  Boston  Common  may  be  used. 
There  is  no  evidence  before  us  to  show  that  the  power  of  the 
legislature  over  the  Common  is  less  than  its  power  over  any 
other  park  dedicated  to  the  use  of  the  public,  or  over  public 
streets  the  legal  title  to  which  is  in  a  city  or  town:  Lincoln  v. 
Bo8ton,  148  Mass.  578,  580;  12  Am.  St.  Rep.  601.  As  repre- 
Bentative  of  the  public,  it  may  and  does  exercise  control  over 
the  use  which  the  public  may  make  of  such  places,  and  it  may 
and  does  delegate  more  or  less  of  such  control  to  the  city  or 
town  immediately  concerned.  For  the  legislature  absolutely 
or  conditionally  to  forbid  public  speaking  in  a  highway  or  pub- 
lic park  is  no  more  an  infringement  of  the  rights  of  a  member 
of  the  public  than  for  the  owner  of  a  private  house  to  forbid  it 
in  his  house.  When  no  proprietary  right  interferes  the  legis- 
lature may  end  the  right  of  the  public  to  enter  upon  the  pub- 
lic place  by  putting  an  end  to  the  dedication  to  public  uses. 
So  it  may  take  the  lesser  step  of  limiting  the  public  use  to 
certain  purposes:  See  Dillon  on  Municipal  Corporations,  4th 
©d,  sees.  393,  407,  651,  656,  666;  Brooklyn  Park  Commr9.  ▼. 
Armstrong,  45  N.  Y.  234,  243,  244;  6  Am.  Rep.  70. 

If  the  legislature  had  power  under  the  constitution  to  pass 
a  law  in  the  form  of  the  present  ordinance  there  is  no  doubt 
that  *^*  it  could  authorize  the  city  of  Boston  to  pass  the 
ordinance,  and  it  is  settled  by  the  former  decision  that  it  has 
done  so.  As  matter  of  history  we  suppose  there  is  no  doubt 
that  the  town,  and  after  it  the  city,  has  always  regulated  the 
use  of  the  Common,  except  so  far  as  restrained  by  statute. 
It  is  settled  also  that  the  prohibition  in  such  an  ordinance, 
which  would  be  binding  if  absolute,  is  not  made  invalid  by 
the  fact  that  it  may  be  removed  in  a  particular  case  by  a 
license  from  a  city  officer,  or  a  less  numerous  body  than  the 
one  which  enacts  the  prohibition:    Commonwealth  v.  EUUf 
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158  Mass.  555,  557,  and  cases  cited.  It  is  argued  that  the 
ordinance  really  is  directed  especially  against  free  preaching 
of  the  gospel  in  public  places,  as  certain  western  ordinances 
seemingly  general  have  been  held  to  be  directed  against 
the  Chinese.  But  we  have  no  reason  to  believe,  and  do  not 
believe,  that  this  ordinance  was  passed  for  any  other  than 
its  ostensible  purpose,  namely,  as  a  proper  regulation  of  the 
use  of  public  grounds. 

It  follows  that,  as  we  said  at  the  outset,  the  only  question 
open  is  the  construction  of  the  present  ordinance.  We  are 
of  opinion  that  the  words  ''  No  person  shall  ....  make  any 
public  address,"  in  the  Revised  Ordinances  of  1892,  chapter 
43,  section  66,  have  as  broad  a  meaning  as  the  words  **No 
person  shall  •  •  .  •  deliver  a  sermon,  lecture,  address,  or  dis- 
course," in  the  Revised  Ordinances  of  1833,  chapter  37,  sec- 
tion 11,  under  which  Commonwealth  v.  Davis^  140  Mass.  485, 
was  decided:  See  Rev.  Ord.  1885,  c.  42.  sec.  11.  Whether 
lecture,  political  discourse,  or  sermon,  a  speech  on  the  Com- 
mon addressed  to  all  persons  who  choose  to  draw  near  and 
listen,  is  a  public  address,  and  the  omission  of  the  superflu- 
ous words  in  the  last  revision  is  only  a  matter  of  style  and 
the  abridgment  properly  sought  for  in  codification. 

Exceptions  overruled.  ^___ 

M uKioiPAL  Corporations. — Ordinanoi  reqairing  th«  pennlnioii  of  tho 
cnayor  or  other  specified  city  officiala  before  pablio  parades  oould  pass 
through  the  itreeta  of  a  city  was  declared  roid  in  8taU  t.  Derimg^  M  Wis. 
tt5;  36  Am.  St.  Bep.  948,  and  note»  with  the  cases  collected. 


Bowbn  v.  Phinnby. 

[163  MAflBAGHinnEITg,  508.] 

Hkchaiiio*s  Lnv.— Hschanics  Employed  bt  a  Contraotob  to  Wobx  ov 
A  Houas  ARB  EirriTLBD  to  a  Libn  Enforobablb  Aoaimst  thb  Frop- 
KRTTt  thoagh  the  contractor,  in  yiolation  of  his  contract,  used  mate* 
rials  of  so  poor  a  character  that  they  were  of  no  benefit,  and  the  owner 
and  his  property  were  damaged  rather  than  benefited  by  the  work  dono 
and  the  materials  furnished. 

AMbcuanio'b  or  Laborer's  Libn  dobs  mot  Depbnd,  in  Massaohnsetta^ 
Qpon  the  terms  of  the  contract  or  the  state  of  the  account  between  th« 
landowner  and  the  principal  contractor. 

Pbocbbdinq  to  enforce  a  mechanic's  lien.  The  defendant 
had  made  a  contract  with  one  Bierweiller  for  the  painting  of 
a  house  to  be  done  with  the  best  of  stock  and  to  be  first  class 
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in  every  respect  The  plaintiffs  were  workmen  emploj^ed  by 
the  principal  contractor.  The  defendant  offered  to  prove  thai 
because  of  the  poor  stock  used  by  the  contractor  the  painting 
was  of  no  benefit  to  him,  but  was,  on  the  other  hand,  a  dam- 
age, and  he  asked  the  trial  court  to  rule  that  the  plaintiffs 
oould  not  maintain  the  action,  although  they  were  not  per- 
Bonally  in  fault.  The  judge  refused  to  rule  as  requested^ 
and,  on  the  contrary,  held  that  the  evidence  offered  consti* 
tuted  no  defense,  and  entered  judgment  in  favor  of  the  plain* 
tiffs. 

F»  8.  HeBseliiney  for  the  respondent 

/•  £.  Powers^  for  the  petitioners. 

^^*  HoLMBSy  J.  Our  statute  gives  an  immediate  lien  to 
one  who  has  performed  labor  in  the  repair  of  a  building  by 
the  consent  of  its  owner:  Pub.  Stats.,  c.  191,  sec.  1.  Even  if 
he  is  employed  by  a  contractor,  the  laborer's  lien  is  not  by 
way  of  subrogation,  and  does  not  depend  upon  the  terms  of 
the  contract  or  the  state  of  the  account  between  his  employer 
and  the  owner  of  the  land:  See  Parker  v.  Bell^  7  Gray,  429; 
Atwood  V.  Willianis,  40  Me.  »•*  409;  Laird  v.  Moonan,  82 
Minn.  858,  861;  Shenandoah  Valley  R.  R.  Co.  v.  Miller,  80 
Va.  821,  831;  Mallory  v.  La  Crosse  Ahattoir  Co.,  80  Wis.  170; 
Wright  v.  Pohls,  83  Wis.  560,  563;  2  Jones  on  Liens,  2d  ed.^ 
sec.  1304.  There  are  statutes  of  a  different  type  in  other 
states,  but  the  books  cited  are  enough  to  show  that  ours  is  a 
familiar  form  of  legislation.  The  provision  in  section  2  has 
nothing  to  do  with  the  case.  By  that  section,  when  the 
agreement  is  for  labor  and  materials,  a  lien  is  allowed  for 
the  labor  for  a  sum  not  greater  than  the  price  for  the  entire 
contract  The  contract  referred  to  there,  as  also  in  Moore  v. 
Erickson,  158  Mass.  71,  73,  is  the  contract  of  the  party  claim<» 
ing  the  lien,  not  a  superior  contract,  and  the  purpose  of  the 
section  merely  is  to  save  a  lien  for  labor  when  the  party  has 
none  for  materials.  We  have  no  statute  limiting  the  liabil- 
ity of  the  owner  to  the  price  stipulated  in  the  contract  with 
him,  as  in  Wright  v.  Pohls,  83  Wis.  560,  Morehouse  ▼•  Moulds 
ing,  74  111.  822,  and  the  like.  It  follows  that  the  facts  offered 
to  be  proved  would  not  be  a  defense. 

Bxceptions  overruled* 

MaoHAirio's  Lnir— ErnoT  at  OaionrAL  GoirntAcr  oh  SuBOOiiTBAoroB.— 
A  ftubooairaotor  u  ohargeable  with  notice  of  the  terms  of  tho  oonirMfe  bo* 
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twa«B  tlie  orig!nal'*ooiitraotorand  th*  owner,  and  b  bound  by  lliom  whether 
he  had  notice  of  them  or  not:  Bevam  t.  Thaekara,  li3  Pa.  8k  182|  M  Am. 
8t  Repb  529,  and  note;  Bmrndidr.  Hood,  134  Pa.  St  289;  19  Am.  St.  Bep^ 
606b  and  extended  note, 

A  M aa&airio^s  Lbs  for  the  price  of  materiale  may  be  filed  againat  a 
building  though  the  materiale  were  not  of  the  right  quality  fer  a  specific  nee 
if  that  CMt  were  not  known  to  the  aeller  and  they  were  of  aueh  a  charae* 
t«  at  to  justify  their  use  in  the  construction  generallyt  Odd  JVUmm*  SqU 
▼.  Jfoistr.  8i  Pa.  St  (M)7;  M  Am.  Dea  675^ 


MooBB  V.  Gushing. 

(102  MissAiwnwns,  flHI 

ffMoruBui  IvoTBincniTs— AoooMMODATiov  PAras.— SvoonuTB  Ihsom- 
XBS  for  the  accommodation  of  a  third  person  are  liable  in  the  same  order 
as  indoraera  for  Talue,  though  each  of  them  knew  that  the  indorsement 
was  for  aocommodation. 

Action  upon  a  negotiable  promissory  note  made  by  Har* 
vey  H.  Pratt  in  favor  of  plaintiff,  and  indorsed  before  deliv- 
ery by  Louis  T.  Gushing,  and  after  delivery  by  plaintiff. 
The  indorsements  were  made  under  the  following  oircum* 
stances:  Before  the  note  was  delivered,  the  maker,  Pratt, 
requested  the  plaintiff,  Moore,  to  get  it  discounted,  and 
this  the  latter  refused  to  do  unless  there  was  a  satisfac- 
tory indorser.  Gushing  was  then  applied  to  to  indorse  the 
note,  and  expressed  his  willingness  to  do  so  for  the  accommo- 
dation of  Pratt,  and  the  indorsement  of  Gushing  was  there- 
upon made,  and  it  was  delivered  to  the  plaintiff,  Moore,  who 
thereafter  himself  indorsed  it  and  had  it  discounted,  and  the 
proceeds  were  used  for  the  benefit  of  Pratt.  The  plaintiff 
was  subsequently  obliged  to  pay  the  note,  and  thereupon 
brought  this  action  against  the  maker  Pratt  and  the  indorser 
Gushing. 

/•  W.  Keiih^  for  the  defendant  Gushing. 

/.  /.  Fedy^  for  the  plaintiff. 

***  HoLMBs,  J.  This  is  a  suit  upon  a  note  between  two 
persons,  who  both  became  parties  on  it  for  the  accommoda- 
tion of  the  maker.  The  defendant  Gushing  indorsed  the  note 
before  delivery;  the  plaintiff  is  the  payee,  and  indorsed  after 
the  defendant  If  the  plaintiff  had  not  known  that  the  de- 
fendant indorsed  the  note  for  accommodation  he  would  have 
been  entitled  to  recover:  Woods  v.   Woods^  127  Mass.  141« 
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Knowledge  of  that  fact,  under  the  circumstances  stated,  does 
not  affect  his  rights.  In  the  absence  of  agreement  successive 
indorsers  for  the  accommodation  of  a  third  person  are  liable 
in  the  same  order  as  indorsers  for  value:  Shaw  v.  Knox^  98 
Mass.  214;  Daniell  on  Negotiable  Instruments,  8d  ed.,  sec 
703.  The  conversation  which  took  place  between  the  parties, 
so  far  from  expressing  a  different  agreement,  gave  notice  to 
the  defendant  that  the  plaintiff  required  his  indorsement  as 
the  condition  of  becoming  a  party.  It  fortifies  the  presump* 
tion  arising  from  the  face  of  the  paper.  The  suggestion  on 
behalf  of  the  defendant,  that  he  signed  also  for  the  aocom* 
modation  of  the  plaintiff,  perverts,  if  it  does  not  contradict^ 
the  agreed  facts.  It  was  urged  that  the  plaintiff  took  the 
**^  note  when  overdue.  But  his  rights  and  liabilities  were 
fixed  at  the  time  of  his  indorsement.  If  the  argument  was 
sound,  the  judgment  ought  to  have  been  for  the  defendant 
indorser  in  Woods  v.  TToocb,  127  Mass.  141. 
Judgment  affirmed. 


NiooTXABLS  iHsntmcnrr— AoooMMODATnnr  PArni— lAunurr  or  Im 
DOBSKBa— This  mbJMt  is  tfaoroiighly  diinwissd  in  tiM  sodnidsd 
AUotma  Seoomi  NaL  Bmik  r.  Ihmm,  81  Am.  81.  Rep.  74& 
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Burnet  v.  Cbanbl 

[56  Nxw  Jbbskt  Law,  285.1 

Wats— Right  of  Wat  ab  Defbnsb  to  EjBCTMBNT.^The  ezistonoe  of  a 
right  of  way  oyer  certain  land  ia  no  defense  to  an  aotion  of  ejeotmeni 
by  the  owner  of  the  fee.  A  right  of  way  does  not  justify  ezclasiTO 
possession  of  the  land  by  the  party  to  whom  such  right  belongs. 

Ejectment  to  recover  possession  of  a  triangular  parcel  of 
land  lying  between  the  southerly  line  of  Westfield  avenue 
and  the  former  center  line  of  Golden  street,  in  the  city  of 
Elizabeth.  Before  the  opening  of  Westfield  avenue  and  the 
Tacation  of  Golden  street  Crane  was  the  owner  of  the  land  in 
dispute,  north  of  the  center  line  of  Golden  street,  and  Burnet 
was  the  owner  of  the  land  south  of  such  line.  Upon  the 
opening  of  Westfield  avenue  Burnet  extended  fences  so  as 
to  inclose  the  triangle  in  question,  and  thereby  took  exclusive 
poesession  of  the  land  in  dispute.  Subsequently  the  public 
easement  in  the  land  in  Golden  street  outside  the  limits  of 
Westfield  avenue  was,  upon  its  being  vacated,  surrendered 
hy  virtue  of  provisions  of  the  city  charter,  and  Crane  then 
brought  suit  to  recover  the  land  in  dispute.  Burnet  de- 
fended on  the  ground  that  although  the  public  easement  in 
Crane's  land  in  Golden  street  may  have  terminated,  yet  de- 
fendant, as  abutting  owner,  had  a  private  right  of  way  there- 
over. The  trial  court  ruled  that  such  defense  was  no  bar  to 
the  action,  and  entered  judgment  for  plaintiff.  Defendant 
appealed. 

P.  H.  GUhoolyy  for  the  plaintiff  in  error. 

F.  Bergen^  for  the  defendant  in  error. 
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"^^  Ths  Changbllob.  The  existence  of  the  easement 
claimed  by  the  plaintiff  in  error  will  not  joBtify  the  exclo* 
■ive  possession  which  she  has  taken  of  the  land.  Sach  po8« 
session  is  not  necessary  to  or  authorized  by  a  mere  right  of 
way,  and  is  inconsistent  with  the  right  of  the  defendant  in 
error,  which  the  present  action  is  brought  to  vindicate.  A 
clear  and  generally  accepted  exposition  of  the  law  here  ap- 
plicable is  found  in  the  language  of  Mr.  Justice  Bigelow,  in 
Morgan  ▼.  Moore,  v.  Gray,  819,  322:  *'  It  is  no  answer  to  this 
action  [action  by  writ  of  entry]  that  the  tenant  is  the  owner 
of  an  easement  in  the  demanded  premises,  and  has  there- 
fore the  right,  as  against  the  demandants,  to  use  it  forever 
as  a  passageway.  The  right  to  a  fee  and  the  right  to  an  ease- 
.ment  in  the  same  estate  are  rights  independent  of  each  otheri 
and  may  well  subsist  together  when  vested  in  different  per- 
sons. Bach  can  maintain  an  action  to  vindicate  and  estab- 
lish his  right,  the  former  to  protect  and  enforce  his  seisin  of 
the  fee,  the  latter  to  prevent  a  disturbance  of  his  easement. 
The  demandants  can  therefore  well  maintain  their  writ  of 
entry,  because,  as  the  tenant  is  in,  occupying  the  entire 
premises  and  denying  the  demandants'  seisin,  this  is  the 
appropriate  remedy  by  which  to  assert  their  title  to  the  fee. 
And  their  recovery  in  this  action  will  in  no  way  affect  or  im- 
pair the  rights  of  the  tenant  in  the  easement  in  the  premises." 

The  correctness  of  this  statement  was  recognized  by  Mr.  Jus- 
tice Depue,  who,  in  writing  the  opinion  of  the  supreme  court  of 
this  state  in  Hoboken  Land  etc.  Co.  v.  Mayor  etc.  of  Hchohen^ 
36  N.  J.  L.  640,  said  that,  although  it  had  been  decided  by 
the  supreme  court  of  the  United  *^  States  that  a  municipal 
corporation  may  defend  ejectment  at  the  suit  of  the  owner  of 
the  fee,  by  setting  up  the  right  of  possession  in  a  street  or 
common  under  the  rights  acquired  by  the  public  in  a  dedi- 
cation to  a  public  use,  the  rule  was  otherwise  in  ease  the 
servitude  was  a  mere  private  easement.  In  Wright  v.  Carter^ 
27  N.  J.  L.  76,  ejectment  was  brought  by  the  owner  of  a  fee 
in  a  highway,  among  other  things,  because  of  the  erection  of 
a  toll-house  in  the  highway  on  his  land.  The  supreme  court 
held  that  the  toll-house  was  not  a  servitude  additional  to  the 
public  easement  of  way,  but  upon  that  point  the  court  of 
errors  and  appeals,  without  opinion,  reversed  the  decision, 
the  effect  of  the  reversal  being  to  establish  the  right  of  the 
plaintiff  in  ejectment  to  recover  subject  to  the  easement  <tf 
way  against  the  appropriation  of  the  land  to  a  purpose  not 
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within  the  limits  of  the  easement:  State  ▼•  Lavarael^  84 
N.  J.  L.  201;  Wuesthoffy.  Seymour,  22  N.J.  Eq.  66;  Citizeruf 
Coach  Co.  V.  Camden  Horee  E.  R.  Co.^  S3  N.  J.  Eq.  267;  86  Am. 
Rep.  542. 

The  rule  stated  is  not  only  well  founded  in  principle,  but 
18  also  sustained  by  authority:  Goodtitle  v.  Alker,  1  Burr. 
133;  Hancock  v.  Wentworth,  5  Met.  446;  Jamaica  Pond  Ague* 
duct  Co,  V.  Chandler f  9  Allen,  159;  Proprietors  etc.  v.  Nashua 
etc.  R.  R,  Co.,  104  Mass.  9;  6  Am.  Rep.  18 J ;  Reformed  Church  y. 
Schoolcraft,  65  N.  Y.  134;  Strong  v.  City  of  Brooklyn,  68  N.  Y. 
11;  Cooper  v.  Smith,  9  Serg.  &  R.  26, 31;  11  Am.  Dec.  658; 
Warwick  v.  Mayo,  15  Gratt.  528,  548;  Boiling  v.  Mayor  etc., 
8  Rand.  563;  Sedgwick  and  Wait  on  Trial  of  Title  of  Land, 
sec.  132,  and  note. 

The  judgment  below  will  be  affirmed.  . 


Priyatb  Wats— Riohtb  of  Grantbss.— The  owner  of  a  right  of  way 
Iiaa  a  right  to  exclude  such  itrangen  from  its  use,  and  to  restrict  saoh  use  of 
it  by  the  owner  of  the  servient  tenement  as  is  inconsistent  with  the  enjoy- 
ment of  snch  right  of  way:  Herman  ▼•  Boberls,  119  N.  Y.  37;  16  Am.  St% 
Rep.  800.  See,  also,  the  extended  notes  to  PeUingill  r,  Porier,  86  Am.  Dea 
i»0;  Welch  r.  WUcoQB,  100  Am.  Dea  115,  and  MitcheU  t.  Seipel,  36  Am.  Rep. 
41& 
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[M  Nbw  JnSET  Law,  802.] 

OiiTB  Causa  Mortzhl — Dblivbbt  of  the  key  to  a  looked  box  containing 
Talnable  papers  and  sacnrities  is  not  a  sufficient  delivery  to  constitute 
a  Talid  gift  eauaa  mortis  of  the  contents  of  the  box  when  the  latter  is 
not  in  the  presence  or  immediate  control  of  the  donor,  but  in  another 
room,  in  a  locked  closet,  to  which  a  third  person  has  the  key,  and  does 
not  pass  into  the  aotnal  possession  of  the  donee  during  the  Ufetime  of 
the  donor. 

Wills — Ck>ii8'rRiTOTioy~RiGHT  of  Suryivob  to  Takb.-  Under  a  will  direct, 
ing  that  testator's  property  be  divided  equally  between  two  daughters, 
each  to  take  upon  arriving  at  a  certain  age,  and  that,  if  either  died  be« 
fofe  arriving  at  that  age,  her  children  should  inherit  her  share,  but  if 
ih«  left  no  issue,  then  the  survivor  of  the  daughters  to  take  such  share, 
does  not  give  the  surviving  daughter  any  right  to  take  the  share  of  her 
abter  who  has  died  without  issue  after  arriving  at  the  age  designated 
inthewilL 

Action  to  recover  certain  bonds  and  other  securities  which 
had  been  the  property  of  Minnie  Munn  in  her  lifetime.  The 
plaintiff,  Lillie  Keepers,  was  the  sister  of  said  Minnie  Munn, 
aad  the  latter,  while  on  her  deathbed,  and  a  few  hours  before 
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her  death,  gave  to  the  former  a  key  of  a  certain  box,  saying 
at  the  time  that  she  thereby  gave  her  sister  all  that  the  box 
contained.  At  this  time  the  box  which  the  key  fitted  was 
in  another  room  in  the  same  house,  and  in  a  locked  closet,  of 
which  Miss  Munn's  mother  had  the  key.  The  box  contained 
the  securities  in  dispute,  and  during  Miss  Munn's  life  Lillie 
Keepers  did  not  ask  her  mother  for  the  closet  key,  nor  as- 
sume, nor  attempt  to  assume,  control  and  possession  of  the 
box  and  its  contents,  which  after  the  death  of  Miss  Munn 
were  given  to  her  administrator.  Lillie  Keepers  also  claimed 
the  securities  in  question  as  her  property  by  virtue  of  the 
following  provision  of  her  father's  will:  ^*  I  give  and  bequeath 
all  my  estate  to  my  two  daughters,  Lillie  and  Minnie,  to  be 
divided  between  them  equally,  share  and  share  alike,  each 
one  to  come  into  possession  of  her  respective  share  upon  ar- 
riving at  the  age  of  twenty-three  years,  and  not  before;  and, 
in  case  of  the  decease  of  said  Lillie  or  Minnie  before  they  axe 
twenty-three  years  of  age,  the  children  of  said  deceased  shall 
inherit  the  parent's  share,  but,  if  there  be  no  issue,  then  the 
survivor  of  the  two  last-mentioned  sisters  shall  take  the 
other's  share;  and  upon  each  respectively  arriving  at  the  age 
of  twenty-one  years  the  interest  of  her  share  shall  be  paid  to 
her  direct."  Both  sisters  arrived  at  the  age  of  twenty-three 
years,  and  the  securities  in  dispute  had  been  transferred  to 
said  Minnie  as  part  of  her  share  under  the  will.  She  died 
unmarried  and  without  issue.  Judgment  for  defendant,  and 
plaintiff  appealed. 

R,  H.  McOarter,  for  the  plaintiff  in  error. 
J.  /.  Joyce^  for  the  defendant  in  error. 

^^  Dixon,  J.  The  first  question  for  solution  is  whether 
the  delivery  of  the  key  of  a  box  containing  valuable  papers 
is  sufficient  delivery  to  constitute  a  valid  donatio  mortis  cau9a 
of  the  papers,  when  the  box  is  not  in  the  presence  or  imme- 
diate control  of  the  donor  atid,  does  not  pass  into  the  actual 
possession  of  the  donee  during  the  lifetime  of  the  donor. 

The  leading  case  on  the  subject  of  donations  vfiortis  cauM 
is  Ward  v.  Turner,  2  Ves.  Sr.  431  (a.  d.  1752),  where  Lord 
Chancellor  Hardwicke  laid  down  the  rule,  with  reference  to 
delivery,  which  has  ever  since  formed  the  basis  whereon  such 
gifts  are  supported.  After  showing  that  the  recognition  of 
donations  mortis  causa  by  the  common  law  was  derived  from 
the  civil  law,  he  declared  that  the  civil  law  had  been  ''re- 
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ceiyed  in  England,  in  respect  of  such  donations,  only  so  far 
as  attended  with  delivery,  or  what  the  civil  law  calls  tradi- 
tion"; that  "  tradition  or  delivery  is  necessary  to  make  a 
good  donation  martia  caiMa."  He  further  said:  *'  It  is  argued 
that,  though  some  delivery  is  necessary,  yet  delivery  of  the 
thing  is  not  necessary,  but  delivery  of  any  thing  by  way  of  a 
symbol  is  sufficient;  but  I  cannot  agree  to  that,  nor  do  I  find 
'^  any  authority  for  that  in  the  civil  law,  which  required 
delivery  in  some  gifts,  or  in  the  law  of  England,  which  re- 
quired delivery  throughout.  Where  the  civil  law  requires 
it,  they  require  actual  tradition,  delivery  over  of  the  thing. 
So  in  all  the  cases  in  this  court,  delivery  of  the  thing  given 

is  relied  on,  and  not  in  the  name  of  the  thing Yet," 

he  added,  "  notwithstanding,  delivery  of  the  key  of  bulky 
goods,  where  wines,  etc.,  are,  has  been  allowed  as  delivery  of 
the  possession  because  it  is  the  way  of  coming  at  the  posses- 
sion or  to  make  use  of  the  thing." 

Although  this  doctrine  has  received  general  approval  in  the 
courts  of  England  and  of  this  country,  yet  some  divergence 
has  taken  place  respecting  the  facts  which  may  constitute 
the  delivery  required.  For  the  purpose  of  giving  effect  to  the 
difference  mentioned  by  Lord  Hardwicke  between  articles 
that  were  bulky  and  those  that  were  not  it  was  usually  stated 
in  the  earlier  cases  that  the  delivery  must  be  according  to 
the  nature  of  the  thing  given,  such  as  the  thing  was  reason- 
ably capable  of,  while  in  later  cases,  as  if  ignoring  the  ground 
of  the  distinction,  it  has  often  been  asserted  that  the  situa- 
tion as  well  as  the  nature  of  the  thing  must  be  taken  into 
consideration,  and  only  such  delivery  was  requisite  as,  under 
all  the  circumstances,  the  donor  could  conveniently  make. 
On  this  footing  it  has  in  some  instances  been  adjudged  that 
delivery  of  the  key  was  sufficient  delivery  for  a  valid  dona- 
tion mortis  eauaa  of  money  or  documents  locked  in  a  trunk 
or  other  receptacle,  not  within  the  presence  or  immediate 
control  of  the  donor,  and  not  otherwise  transferred  to  the  pos- 
session of  the  donee:  Cooper  v.  Burr^  46  Barb.  9;  Marsh  v.  Fvi- 
fer,  18  N.  H.  860;  Jones  v.  Browriy  34  N.  H.  439;  Thomas  v. 
LewiSj  89  Va.  1;  37  Am.  St.  Rep.  848;  Phipard  ▼.  Phipard,  8 
N.  Y.  Supp.  728;  55  Hun,  433;  Pin%  v.  Church,  14  N.  Y.  Supp. 
837;  60  Hun.  580. 

That  in  this  respect  these  cases  depart  from  the  view  in- 
tended to  be  expressed  in  the  leading  case  is,  I  think,  mani- 
fest by  noticing  Lord  Hardwicke's  comment  on  Jones  r. 
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Sdby^  Prec.  Cb.  289,  and  his  ruling  in  Smith  y.  Smith,  2 
Strange,  955. 

'^  In  Jone$  ▼.  Setby^  Prec.  Ch.  289,  the  donor  had  called 
hia  cousin,  who  was  his  housekeeper,  and  two  of  his  serT« 
ants,  and  said:  ^  I  give  to  my  cousin,  Mrs.  Wetherley,  this 
hair  tnxnk  and  all  that  is  contained  in  it,"  and  delivered  her 
the  key  thereof;  and,  on  the  strength  of  this,  Mrs.  Wetherley 
claimed  a  five  hundred  pounds  tally  as  part  of  the  contents 
of  the  trunk.  This  claim  was  allowed  by  the  master  of  the 
rolls  as  a  valid  donatio  moriiB  catMa,  and  would  have  been 
allowed  by  Lord  Chancellor  Cowper  on  appeal,  except  for 
lack  of  fuU  proof  that  the  tally  was  in  the  trunk  at  the  time, 
and  his  conclusion  that  the  gift  was  satisfied  by  a  legacy  to 
the  donee  given  in  a  wrll  subsequently  made  by  the  donor. 
On  this.  Lord  Hardwicke's  comment  was:  ^'  The  only  case 
wherein  such  a  symbol  seems  to  have  been  held  good  is  Jotieo 
▼.  Selbyy  Prec.  Ch.  289,  but  I  am  of  opinion  that  amounted 
to  the  same  thing  as  delivery  of  the  possession  of  the  tally, 
provided  it  was  in  the  trunk  at  the  time."  He  thus  seems 
to  state  that,  with  regard  to  the  tally,  the  key  was  but  a 
symbol,  the  delivery  of  which  he  had  just  declared  to  be 
insufficient,  but  that  the  circumstances  showed  a  delivery  of 
the  trunk,  and  consequently  of  the  tally  if  in  the  trunk. 

Smith  ▼•  Smith,  2  Strange,  955,  was  a  ruling  at  nisi  priu$j 
where  the  plaintiflTs  intestate,  having  lodgings  in  the  de- 
fendant's house,  had  brought  their  furniture  and  plate,  and 
had  said  that  whatever  he  brought  into  those  lodgings  he 
did  not  intend  to  take  away,  but  gave  directly  to  defendant's 
wife.  Whenever  he  went  out  of  town  he  used  to  leave  the 
key  of  his  lodgings  with  the  defendant  He  having  died, 
probably  out  of  town  {Bunn  v.  Markham,  7  Taunt.  224),  Lord 
Hardwicke,  then  chief  justice,  permitted  the  jury  to  find  a 
valid  gift.  This  ruling  accords  with  the  view  expressed  in 
the  leading  case,  upon  the  idea  that  the  things  given  were 
too  bulky  for  actual  delivery,  otherwise  than  by  leaving 
them  in  the  defendant's  house  and  giving  him  the  key  of 

the  rooms. 

The  same  distinction  is  clearly  noted  in  Hatch  v.  AtHmon^ 
56  Me.  824,  96  Am.  Dec.  464,  and  other  cases. 

The  opinion  that  delivery  of  a  key  is  equivalent  to  the 
delivery  of  documents  locked  up  under  the  key  is  not  at  all 
^^^  supported  by  the  views  announced  in  such  cases  as  Haw^ 
Ufw  V.  SUwitt^  2  Bsp.  663,  Bunn  r.  Markham^  7  Taunt  224, 
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and  Warriner  v.  Rogers,  L.  R.  16  Eq.  340,  where  the  reten- 
tion of  the  key  by  the  donor  was  deemed  to  negative  the 
claim  of  a  gift,  for,  to  constitute  a  gift,  there  must  be,  besides 
delivery  of  the  thing,  an  intention  to  transfer  to  the  donee 
complete  dominion  over  it,  and  the  withholding  of  the  key 
'  proved  that  no  such  intention  existed,  notwithstanding  the 
fact  of  delivery. 

Nor  is  that  opinion,  in  its  general  form,  fully  sustained  by 
cases  like  Debinson  v.  Emmons^  158  Mass.  592,  where  the 
receptacle  was  in  the  immediate  presence  and  control  of  the 
parties,  in  a  room  occupied  by  the  donee  as  well  as  the  donor, 
and  where  the  only  external  sign  of  the  exclusive  possession 
of  the  receptacle  was  the  actual  possession  of  the  key.  Under 
such  circumstances  tradition  of  the  key  might  be  considered 
tantamount  to  tradition  of  the  receptacle  and  its  contents, 
without  giving  the  same  force  to  the  tradition  of  the  key, 
when  the  receptacle  was  away  from  the  presence  of  the  par- 
ties, and  in  the  actual  possession  of  a  third  person. 

We  are  not  willing  to  approve  the  extreme  views  which 
have  been  adopted  in  the  cases  cited.  We  agree  with  the 
sentiment  expressed  in  Ridden  ▼.  TkraU,  125  N.  Y.  672,  21 
Am.  St.  Rep.  758,  that  *'  public  policy  requires  that  the  laws 
regulating  gifts  cau$a  mortis  should  not  be  extended,  and  that 
the  range  of  such  gifts  should  not  be  enlarged."  When  it 
is  remembered  that  these  gifts  come  into  question  only 
after  death  has  closed  the  lips  of  the  donor;  that  there  is  no 
legal  limit  to  the  amount  which  may  be  disposed  of  by 
means  of  them;  that  millions  of  dollars'  worth  of  property 
are  locked  up  in  vaults  the  keys  of  which  are  carried  in  the 
owners'  pockets,  and  that,  under  the  rule  applied  in  those 
cases,  such  wealth  may  be  transferred  from  the  dying  owner 
to  his  attendant,  provided  the  latter  will  take  the  key  and 
swear  that  it  was  delivered  to  him  by  the  deceased  for  the 
purpose  of  giving  him  the  contents  of  the  vault,  the  danger- 
ous character  of  the  rule  becomes  conspicuous.  Around 
every  other  disposition  of  the  property  of  the  •••  dead  the 
legislative  power  has  thrown  safeguards  against  fraud  and 
perjury.  Around  this  mode  the  requirement  of  actual 
delivery  is  the  only  substantial  protection,  and  the  courts 
should  not  weaken  it  by  permitting  the  substitution  of  con- 
venient and  easily  proven  devices. 

We  think  the  trial  justice  properly  decided  that  the  evi- 
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dence  would  not  warrant  the  jury  in  finding  such  a  delivery 
as  is  essential  to  a  donation  mortis  causa. 

Nor  was  there  any  error  in  his  ruling  that  the  plaintiff  had 
no  title  under  the  will  of  her  father.  That  instrument  made 
the  estate  of  each  of  his  daughters  indefeasible  upon  her 
arriving  at  the  age  of  twenty-three  years.  Only  in  case  she 
died  before  that  period  and  without  issue  was  there  a  gift 
over  to  her  surviving  sister:  Van  Houlen  y.  Penningianf  & 
N.  J.  Eq.  745. 

The  judgment  should  be  affirmed. 

Oms  Oausa  Mobtib— 1>iLTVEBr.— In  case  of  a  gift  eaina  wuHk^  a 
delirery,  while  «nential,  may  be  either  actual  or  ooostrttoiiTa.  A  oo»» 
atrnctire  delivery  ui  alwaya  miffioient  whea  manual  delivery  ia  either  im* 
practioable  or  inconvenient.  The  delivery  of  keys  of  a  safe  or  box  ia 
anfficient  constractive  delivery  of  possession  of  the  eon  tents  though  another 
person  has  a  daplicate  set  of  keys  thereto:  Thonuu  v.  Lewis,  89  Va.  1;  87 
Am.  St.  Bep.  84S,  and  note.  See,  also^  Jone$  v.  Weaki^,  99  Ala.  441;  42 
Am.  St.  Rep.  84^  and  note. 

Wills— S(7HvrvoBS.— Right  TO  Take  as:  See  8prum  w,  Moore,  6  Irad. 
Bq.  284;  49  Am.  Deo.  428,  and  MotoaU  w.  Oarouf,  7  Paige^  328;  82  Anu  Deo.< 
641,  and  note. 
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Ldb  Insusakct  Patablb  to  Hubs. — The  prooeeda  of  a  poUoy  of  llf» 

insnranoe  made  payable  to  the  "  heirs**  of  an  insured  hnaband  go  t» 
his  widow  and  children,  in  the  proportions  provided  by  the  statute  Isr 
the  distribution  of  the  personal  estates  of  intestate  decedent!, 

/.  H,  BackeSy  for  the  plaintiff  in  error. 
/.  S,  Aitkin^  for  the  defendant  in  error. 

•*•  Dixon,  J.  This  cause  was  tried  at  the  Mercer  circnit,. 
before  Mr.  Justice  Scudder,  without  a  jury,  upon  a  statement 
of  facts  agreed  to  by  the  parties,  showing  that  under  a  policy 
of  insurance  on  the  life  of  Alexander  Dunn  five  thousand 
dollars  had,  at  his  death,  become  payable  to  his  **heirs,"^ 
and  had  been  paid  to  his  children  with  the  consent  of  his 
widow,  in  pursuance  of  a  stipulation  that,  if  the  widow  waa 
entitled  to  a  share  thereof,  they  would  pay  it  to  her. 

Justice  Scudder  decided  that  by  the  word  '*  heirs"  in  this 
policy  were  intended  those  who,  under  the  statute  of  distri- 
butions, were  beneficially  entitled  to  the  personal  property  of 
the  deceased,  and,  accordingly,  judgment  was  rendered  Id 
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favor  of  the  widow.    The  correctness  of  this  decision  is  tha 
only  question  before  this  court. 

Different  judicial  views  have  been  taken  with  regard  to 
the  meaning  of  the  word  *'  heirs'*  when  employed  in  private^ 
instruments  to  designate  those  to  whom  personal  property^ 
shall  pass.  In  some  jurisdictions  it  is  read  in  its  strict 
primary  sense,  at  common  law,  as  importing  the  persons  oa 
whom  the  law  casts  the  real  estate  of  one  dying  without  & 
will.  In  other  jurisdictions  it  receives  a  broader  construe* 
tion,  as  denoting  those  who,  by  law,  become  beneficially  en* 
titled  to  the  property  of  one  dying  intestate,  and  who  are  to 
be  ascertained  according  to  the  nature  of  the  property — under 
the  statute  of  descents  if  it  be  real  estate,  and  under  th& 
statute  of  distributions  if  it  be  personalty.  In  still  other 
jurisdictions,  whether  it  shall  have  the  narrower  or  the 
broader  construction  is  made  to  depend  on  whether  it  is  used 
as  a  designation  '^^  of  the  persons  originally  intended,  or 
as  a  designation  of  persons  substituted  for  the  one  originally 
intended. 

In  New  Jersey  the  word  has  quite  uniformly  been  con* 
Btrued  according  to  the  nature  of  the  property  dealt  with^ 
and  without  much  regard  to  whether  it  was  used  in  desig* 
nating  original  or  substituted  beneficiaries.  When  employed 
in  the  disposition  of  personal  property  it  has  been  generally 
deemed  to  indicate  the  persons  appointed  by  the  statute  to 
succeed  to  such  property:  Scudder  v.  Van  Arsdale^  13  N.  J. 
Eq.  109;  Welsh  v.  Crater,  32  N.  J.  Eq.  177;  33  N.  J.  Eq.  362; 
Hayes  v.  King,  37  N.  J.  Eq.  1;  Ward  v.  Dodd,  41  N.  J.  Eq. 
414;  Been  v,  Wagner,  51  N.  J.  Eq.  1.  In  the  opinions  deliv- 
ered in  these  cases  the  phrase  '*  next  of  kin"  is  frequently 
used  by  the  judges  as  their  synonym  for  the  word  *' heirs" 
in  the  disposition  of  personal  property,  but  what  they  mean 
by  the  phrase  is  not  merely  the  nearest  kinsmen,  but  the 
distributees  under  the  statute,  including  both  the  widow  and 
those  who,  by  the  statute,  may  represent  deceased  kinsmen. 
This  appears  from  the  language  of  the  learned  chancellors 
in  the  earliest  and  the  latest  of  these  decisions,  that "  the  next 
of  kin  are  entitled  to  claim  under  such  description  [heirs]  as 
the  persons  appointed  by  law  to  succeed  to  the  personal  prop- 
erty," thas  basing  their  title,  not  on  kinship,  but  on  the 
statute.  Such  a  judicial  use  of  the  phrase  has  long  been 
practiced:  Elmsley  v.  Young,  2  Mylne  <fc  K.  780,  787.  In 
New  Jersey  it  may  be  accounted  for  by  the  fact  that  tha 
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phrase  was  so  nsed  in  our  first  statute  of  distributions  (Pat. 
Laws,  sec.  20,  p.  153),  as  well  as  in  later  eaactments: 
Pamph.  Laws,  1849,  p.  154;  Rev.  Lunacy  Act,  sec.  1,  p.  601. 

This  signification  of  the  word  '^  heirs,''  when  there  is  no 
other  guide  to  its  meaning  than  that  it  points  out  the  per- 
sons who  are  to  receive  personal  property,  is,  we  think,  more 
likely  than  any  other  to  reach  the  actual  intention  of  the 
parties  using  it,  and  therefore  should  be  approved.'  This 
rule  of  construction  is  applicable  not  only  to  wills,  but  to 
other  private  writings  as  well:  Sweet  y.  Duttcfij  109  Mass. 
589;  12  Am.  Rep.  744;  and  '^^  especially  to  those  which, 
like  most  policies  of  life  insurance,  appear  to  be  intended 
for  the  benefit  of  one's  widow  and  children. 

The  iudi^ment  of  the  circuit  court  is  affirmed. 


Insubanok  Tatabim  to  '*  HinB."— '<  ffein,"  '*  Laufvl  Hdn.^  **Hdn  of 
LaWf**  Who  art, — These  words,  need  in  a  policy  of  life  insurance,  whether 
Issaed  by  •  benefit  association  or  a  regular  insoranoe  company,  for  the 
purpose  of  designating  the  beneficiaries  entitled  to  take  thereunder,  if  un- 
explained by  the  oontezt,  are  almost  universally  determined  to  mean  the 
person  or  persons  appointed  by  law  to  sucoeed  to  the  personal  estate  of 
the  insured  in  case  of  intestacy:  Mullen  w,  Beed^  64  Conn.  240;  42  Am.  St. 
Hep.  174;  Oo$Ung  T.  CaldwU,  1  Lea»  454;  27  Am.  Rep.  774;  LfonM  v. 
Terex,  100  Mich.  214;  43  Am.  St.  Rep.  452;  WUhum  t.  Wilbum,  83  Ind. 
W;  LawwM  t.  Lawwill,  29  IlL  App.  643;  Alexander  t.  NorihwuUm 
Jiatmie  Aid  Aetm.^  126  111.  558;  Northweaiern  Maaonk  Aid  Amn,  r.  Jone$, 
154  Pa.  St.  99;  35  Am.  St  Rep.  810.  In  oonstruing  the  word  *•  heirs** 
used  in  an  insurance  certificate  issued  by  a  benefit  association  Mr.  Justice 
Battle  in  Johnson  v.  KnighU  (^  Honor,  53  Ark.  255  said:  "The  first  ques* 
tton  presented  for  our  consideration  ii.  Who  are  meant  by  the  word  '  heirs ' 
in  the  certificate  in  controversy  ?  It  is  a  technical  word.  When  used  in 
any  legal  instrument,  and  there  is  no  context  to  explain  it^  as  in  this  case, 
it  should  be  understood  in  its  legal  and  technical  sense.  At  oommon  law  it 
was  used  to  designate  the  persons  to  whom  an  inheritance  in  real  estate 
was  oast  by  the  law  on  the  death  of  the  ancestor.  Originally  it  could  not 
be  used  to  designate  those  on  whom  the  goods  or  chattel  property  was  casti 
because  the  law  cast  them  upon  no  one.  ....  But»  since  the  enactment 
of  statates  of  distribution,  it  has  often  been  used  in  gifts  and  bequests  of 
personal  property  to  designate  the  donee  or  legatee.  As  to  its  meaning 
when  used  in  this  connection,  courts  are  not  in  harmony,  and  there  is  much 
confusion  and  conflict  in  the  decisions.  No  useful  purpose  can  be  served 
by  a  review  of  the  cases  upon  the  question  in  this  opinion.  Suffice  it 
to  say,  that  the  weight  of  authority  holds  that  the  word  'heirs,' when  used 
in  any  instrument  to  designate  the  persons  to  whom  personal  property  is 
thereby  transferred,  given,  or  bequeathed,  and  the  context  does  not  ex- 
plain it,  means  to  those  who  would,  under  the  statute  of  distributions, 
be  entitled  to  the  personal  estate  of  the  persons  of  whom  they  are 
mentioned  as  heirs  in  the  event  of  death  and  intestacy,"  in  Brition  v. 
Sitpremt  Couitcilof  Boyal  Arcanum,  46  N.  J.  £q.  102;  19  Am.  St.  Rep. 
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878.  Ifc  WM  decided  tbat  the  words  "  lef^l  heirSt"  ^'^^  ^  tbe  by-laws 
of  a  benefit  assooiation,  directing  that^  in  case  a  member  makes  no  ap* 
poiutment  of  a  beneficiary,  his  benefit  shall,  on  his  death,  be  paid  to  hi* 
legal  heirs  dependent  on  him,  mean  his  next  of  kin,  and  in  case  of  his 
death  without  wife  or  children  the  benefit  fund  goes  to  his  mother,  if  she 
is  dependent  on  him.  In  this  oase  the  conrt  said:  "  Complainant's  case 
falls  directly  within  both  the  terms  of  the  contract  on  which  her  action  is 
founded,  and  the  purpose  of  the  statue  from  which  the  defendant  derives 
its  corporate  life  and  power.  She  is  one  of  the  next  of  kin  of  the  deceased 
member  of  the  defendant  corporation.  She  is  also  his  heir  by  force  of  our 
•tatute  regnlatinjt  descents,  but  not  according  to  the  canons  of  the  com* 
mon  law.  But  the  phrase  *  legal  heirs'  as  used  in  defendant's  by-laws, 
directing  that  in  case  a  member  shall  hare  made  no  disposition  of  the  bene- 
fit payable  at  his  death,  his  benefit  shall,  on  his  death,  be  paid  to  his  legal 
heirs  dependent  on  him,  is  obviously  used  as  the  equivalent  of  next  of 
kin,  or  perhaps  in  a  still  broader  sense,  meaning  dependents  as  well  as 
next  of  kin.  That  it  is  used  in  a  sense  broader  than  that  which  its  words, 
understood  in  a  technical  sense,  import,  is  placed  beyond  doubt  when  it 
is  remembered  that  the  fund  from  which  the  benefit  is  payable  was  estab- 
lished for  the  benefit  of  the  widows  and  orphans  of  deceased  members  and 
persons  dependent  on  deceased  members.  If,  in  this  case,  the  deceased 
member  had  left  no  person  who  would  have  been  entitled  to  succeed  to  his 
laud  as  heir,  but  had  left  a  widow,  I  do  not  think  it  could  have  been  suo- 
oessfally  contended  that  that  part  of  the  benefit  fund  payable  at  his 
death  had  lapsed  because  his  widow  was  not  his  heir,  and  could  not  there- 
fore take  it.  It  would  be  impossible  for  any  court  so  to  adjudge  without 
first  declaring,  as  matter  of  law,  that  it  was  within  the  power  of  a  corpora* 
tion,  organized  to  establish  a  fund  for  the  benefit  of  the  widows  of  it* 
deceased  members,  so  to  frame  its  by-laws  as  to  cut  off  the  rights  of  thfr 
Tsry  class  of  persons  for  whose  benefit  it  was  organized,  and  thus  defeat 
the  fundamental  object  of  its  organization.  The  complainant  was  not  only 
one  of  the  next  of  kin  of  a  deceased  member  but  his  dependent.  She  was 
the  only  person  who  was  dependent  on  him  at  the  time  of  his  death.  He 
left  neither  widow  nor  child,  and  the  only  dependent  on  him  at  the  time  of 
his  death,  or  to  whose  support  he  contributed  during  his  life,  was  the 
complainant.  The  complainant's  right,  therefore,  to  the  fund  for  which  she 
tnes  is,  in  my  judgment,  clear." 

Bishop  r.  Ch-and  Lodge  of  the  Empire  Order  qf  Mutual  Aid,  112  N.  Y. 
827,  is  another  case  involving  the  principle  that  life  insurance,  payable  to 
heirs,  must  be  paid  to  those  who,  as  heirs  of  the  insured,  are  entitled  to 
take  under  the  statutes  of  distributions.  In  that  oase  the  object  of  a  bene- 
fit association,  as  stated  in  its  charter,  was  to  create  a  beneficiary  fund,  to 
he  set  apart  and  paid  over  to  the  families,  heirs,  or  legal  representatives  of 
members,  or  to  such  person  or  persons  as  a  member  might  direct.  A  mem- 
her  of  this  association  died  without  having  taken  out  a  certificate  of  insur- 
tnce,  and  without  naming  a  beneficiary,  and  the  court,  in  holding  that  the 
widow  of  snch  deceased  member  had  such  interest  as  heir  and  administra- 
trix as  to  entitle  her  to  maintain  an  action  to  recover  the  insurance,  saids 
"It  is  plain  that  the  parties  who  were  to  receive  this  insurance  were,  hy 
the  very  terms  of  the  act  of  incorporation,  and  of  the  constitution  of  the 
defendant,  to  be  the  families,  heirs,  or  legal  representatives  of  deceased  or 
<fisabled  members,  or  such  other  person  as  the  deceased  member  might, 
while  livings  have  directed;  and  we  think  that,  in  case  no  such  direotioa 
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WM  giren,  «iioh  pa7iii«iit  wm  intended  to  be  made  to  the  family,  hein,  or 
legal  repreaentativea  of  a  deceased  member.  It  ia  tme  the  act  and  eon* 
•titation  fail  to  atate  which  it  shall  be  in  case  no  direction  ia  given, 
whether  it  ahall  be  the  family,  the  heirs,  or  legal  representatives;  bnt  we 
think  this  expression  ahoald  be  construed  with  reference  to  the  general 
porpose  of  the  corporation,  and,  having  such  purpose  in  view,  we  think  it 
was  really  meant  that  it  should  be  held  to  include  those  who  would  take 
•nch  property  in  case  of  intestacy." 

In  Michigan  Mutual  Bene/U  Aun.  t.  Bolfe,  76  Mioh.  HO,  the  object  of  the 
«ssociation  was  stated  to  be  *' to  secure  to  the  families  or  heirs  of  any  mem^ 
ber,  upon  his  death,  a  certain  sum  of  money";  and  it  was  decided  that  it 
^  -oould  not  have  been  the  intent  of  the  charter  to  secure  such  money  to  the 
heirs  of  a  beneficiary  who  was  not  a  member;  hence,  if  a  certificate  of 
insurance,  issued  to  a  husband  aa  a  member,  provided  for  payment  to 
^'Lorey  E.  Lyon,  wife,  heirs,  administrators,  or  assigns,'*  it  could  not  be 
isaccessfully  contended,  the  wife  having  died  before  the  husband,  that  her 
lieirs  were  the  beneficiaries  under  the  certificate,  the  parties  having  no 
^ildren;  and  it  was  decided  that  in  such  case  the  heirs  of  the  husband, 
>and  not  those  of  the  wife,  would  take  the  insurance.  In  Union  Benevoleni 
Mutual  Aid  Hoc  v.  Miller,  107  Pa.  St.  162;  a  member  of  such  society  desig- 
nated as  his  beneficiaries  and  entitled  to  his  insurance  "his  wife,  her  heirs^ 
or  assigns."  The  wife  died  intestate  during  the  member's  lifetime,  leaving 
five  children,  and  it  was  determined,  upon  the  death  of  the  member,  that 
his  estate  was  entitled  to  one-sixth,  or,  in  other  words,  to  share  equally 
«with  the  five  children  in  the  proceeds  of  the  policy  of  insuranoe.  In  Sil' 
'•xer$  V.  Michigan  Mutual  Ben^  Assn.,  94  Mich.  39,  it  was  decided  tha^ 
under  a  certificate  of  insurance  issued  by  a  mutual  benefit  association,  by 
which  the  association  agrees  to  pay  the  insuraoce  to  the  wife,  heirs,  admin- 
istrator, or  assigns  of  the  member,  the  insurance  is  payable  to  his  surviving 
-brothers  and  sisters,  and  the  children  of  a  deceased  brother  in  ease  his  wife 
and  children,  father,  and  mother  do  not  survive  him.  In  this  case  the 
court  said:  "  Where  a  member  of  a  mutual  benefit  society  has  designated 
his  legal  heirs  as  his  beneficiaries  the  presumption  would  clearly  be  that 
he  intended  those  to  whom  the  law  would  give  his  property,  he  dying 
intestate;  and  hence  it  is  the  actual  capacity  of  inheritance  at  the  time  of 
^e  death  of  the  owner  of  the  property  that  determines  who  ia  an  heir  of  a 
decedent." 

Bights  of  Childi-en  <ind  Widow.— It  is  universally  conceded  that  when  life 
insurance  is  made  payable  to  "heirs,"  the  children  of  the  insured  are  enti* 
tied  to  share  in  the  fund  aa  his  heirs;  but^  as  to  the  right  of  his  widow  to 
•hare  with  the  children  in  the  distribution  of  the  fund,  there  is  some  diffi* 
oulty,  and  this  right  must  necessarily  depend  upon  the  provisions  of  the 
etatute  of  distributions,  which  govern  the  distribution  of  the  fund  in  case 
the  insured  dies  intestate.  In  the  greater  portion  of  the  states  the  wife  is, 
l>y  statute,  included  among  the  heirs  of  her  husband  dying  intestate;  and, 
where  this  is  the  case,  and  he  holds  life  insurance  payable  to  his  "heirs»" 
bis  wife  is  entitled  to  share  equally  with  his  children  in  the  distribution  of 
the  fund:  Wilburn  v.  WiOmm,  83  Ind.  65;  Mullen  v.  Beed,  64  Conn.  240; 
42  Am.  St.  Rep.  174;  Ljfons  T.  Tej-ex,  100  Mich.  214;  43  Am.  St.  Rep. 
452;  Gosling  v.  Caldwell,  1  Lea,  454;  27  Am.  Rep.  774.  In  WUbwm  r. 
Wiibumf  83  Ind.  55,  it  was  decided  that  when  the  holder  of  a  policy 
of  life  insurance,  payable  to  his  legal  heirs,  dies,  leaving  his  third  wife 
his  widow,  and  children  by  each  wife  surviving,  such  widow«  aa  his  heir» 
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It  entitled  to  share  equally  with  all  of  his  children  tn  the  distribatioa 
tl  the  insnraaoe  money.  In  Lyona  ▼.  Terex^  100  Mich.  214,  43  Am. 
St,  Rep.  452;  the  court  said:  *'  Under  onr  statute  the  widow  takes  n 
share  of  the  personal  property  of  her  husband  as  distributee,  and  not  ae 
dowress,  and  is  an  heir  as  to  such  property."  After  considering  the  use  of  the 
Word  *'  heirs'*  in  its  technical  sense,  the  court  again  said:  '*  In  the  present  case 
we  are  not  considering  the  use  of  the  word  in  a  will,  but  in  a  contract  of  insur- 
ance in  which  the  insured  has  used  the  word  to  designate  the  beneficiaries.  In 
determining  the  signification  of  words  used  in  any  case  we  are  to  consider 
all  the  surrounding  circumstances.  The  original  purpose  of  such  contraota 
ma  the  part  of  the  insured  is  to  make  provision  for  dependents.  It  is 
most  probable  that  the  insured  was  actuated  by  the  motive  which  ordina- 
rily prompts  men  to  take  out  insurance.  The  common  acceptation  of  the 
term  *  heir '  has  already  been  referred  to.  The  statute  makes  the  widow 
an  heir  aa  to  personal  property,  and  the  wife  is  within  the  class  of  persona 
protected,  and  sought  to  be  protected,  by  this  class  of  insurance."  In  KetUer 
T.  RaUer,  13  Daly,  522,  and  in  Oanch  v.  Si.  Louis  Mutual  Hft  Ins,  Co,,  88  HI. 
251,  30  Am.  Rep.  554,  it  was  held  that  the  words  ''legal  heirs,"  used  in  a 
eertificate  of  membership  in  a  mutual  insarance  association,  include  the 
widow  of  the  member;  while  in  Oritwold  ▼.  Sawyer,  125  N.  Y.  411,  it  was 
decided  that  the  term  "legal  representatiyes,"  as  used  in  a  life  insurance 
policy,  includes  the  widow. 

The  words  "  heirs"  or  **  heirs  at  law"  in  a  policy  of  life  insurance,  used 
to  designate  the  beneficiaries,  unexplained  by  the  context,  means  the  per- 
sons appointed  by  law  to  succeed  to  the  estate  of  the  assured  in  case  of 
intestacy,  and,  if  a  member  of  a  benefit  insurance  association  dies  intestate 
without  issue,  the  fund  goes  to  his  widow.  If  any,  to  the  exclusion  of  his 
next  of  kin,  or  father,  mother,  brother,  or  sisters:  Alexander  r.  Northweetem 
Masoiue  Aid  Asm,,  126  IlL  558;  Kentucky  Maeonie  Mutual  Life  In$.  Co.  t. 
MiUer,  13  Bosh,  489;  Kaiser  ▼.  Kaiser,  13  Daly,  622.  In  LawwillY.  Law- 
wm,  29  IlL  App.  643-648,  the  court  said  that  "the  contract  of  the  assured 
was  that  the  sum  for  which  he  was  insured  was  to  be  paid  to  his  legal  heirs, 
and  it  being  po  provided,  the  persons  to  take  and  the  proportions  taken 
must  be  determined  by  the  statute  as  in  case  of  an  intestate  estate.  There 
being  no  children  or  descendants  of  a  child,  the  widow,  under  the  statute 
would  take  the  whole  of  the  personal  estate  in  case  of  an  intestate  estate, 
and  we  hold  that  by  the  contract  in  this  policy  the  amount  insured  was  to 
be  paid  to  his  legal  heirs,  and  that  the  widow  was  the  legal  heir  to  whom 
the  amount  insured  was  payable  under  the  policy."  A  husband  who  takes 
out  a  policy  of  insurance  on  his  life,  payable  after  his  death  to  his  legal 
heirs,  cannot  make  a  valid  assignment  of  the  policy  to  third  persons,  but 
the  insurance  money  on  his  death  goes  to  his  widow  and  children,  who  are 
the  distributees  of  his  estate  under  the  statute  of  distributions:  Ogling  y. 
Caldwell,  1  Lea,  454;  27  Am.  Rep.  774.  And,  if  the  husband  has  in- 
sured his  life  in  a  mntual  benefit  association  for  the  benefit  of  his 
heirs,  he  cannot,  by  afterward  devising  the  fund  to  his  widow,  pre- 
vent the  remainder  of  his  legal  heirs  from  recoyering  their  ^hare  of  the 
fund:  Weisert  v.  Muehl,  81  Ky.  336.  The  principle  which  underlies  this 
doctrine  is,  that  when  the  policy  issues  the  rights  of  the  beneficiaries 
named  therein  become  vested,  and  cannot  be  divested  without  their  con- 
sent: Gosling  T.  Caldwell,  I  Lea,  454-456;  27  Am.  Rep.  774;  Weisert 
y.  Muehl,  81  Ky.  336.  In  Addition  y.  New  England  etc,  A«nu,  144  Mass. 
591,  the  charter  of  a  benefit  insurance  association  limited  the  perttous  to  b« 
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designated  by  a  member  m  hU  beneficiaries  to  bis  widow,  orphans,  and 
dependents.  The  association's  by-laws  provided  that*  if  the  member  mads 
no  designation,  his  insaranoe  should  be  paid  to  his  widow,  or,  if  ho  left  no 
widow,  to  a  trustee  of  his  minor  children.  A  member  who  had  a  wife  and 
two  minor  ohildren,  to  the  question  in  his  application  for  membership^ 
"To  whom  will  yon  have  your  death  loss  paid"?  answered,  "To  my 
heirs^"  and  to  the  question,  "  State  relationship  to  yon,  if  any,  of  the  per^ 
son  or  persons  to  whom  payable,**  answered  "Wife  and  daughters."  His 
wife  and  one  daughter  survived  him,  and  it  was  decided  in  a  contest  between 
them  for  the  fund  that^  whether  the  designation  of  a  beneficiary  was  valid 
or  not,  the  widow  was  entitled  to  the  whole  fund  to  the  entire  exclusion  of 
the  minor  daughter.  In  all  of  the  states  where  a  widow  is  entitled  to  take 
under  the  statute  of  distributions  she  is  deemed  to  be  an  heir  of  her  de. 
oeased  husband  as  to  his  personal  estate,  and  therefore  entitled  to  share  in 
bis  life  insurance,  made  payable  to  his  "heirs"  in  case  he  dies  intestate. 
But  in  those  states  where  by  statute  the  wife  is  excluded  as  an  heir  to  her 
husband's  personalty  as  to  which  he  dies  intestate,  she  is  not  entitled  t» 
share  in  his  life  insurance  made  payable  to  his  heirs  by  the  terms  of  tho 
insurance  policy  or  certificate  of  membership  in  an  insurance  association. 
This  rule  was  applied  in  Wei$ert  r,  MueM,  81  Ky.  336,  where  the  fnnd  aris- 
ing from  a  policy  of  insurance  taken  out  by  a  husband  in  favor  of  his  "  heirs** 
was  held  to  descend  to  his  mother,  brother,  and  sisters,  to  the  exclusion  of 
his  widow,  he  having  died  without  father  or  children  living.  In  Arkansas 
the  statute  (Mansfield's  Digest,  sec  2522)  provides  that:  "When  any  per- 
son shall  die,  having  title  to  any  real  estate  of  inheritance,  or  personal 
estate  not  disposed  of,  or  otherwise  limited  by  marriage  settlement,  and 
shall  be  intestate  as  to  such  estate,  it  shall  descend  and  be  distributed,  in 
parcenary,  to  his  kindred,  male  and  female,  subject  to  the  payment  of  hi* 
debts  and  widow's  dower  as  follows:  1.  To  children  or  their  descendants  in 
equal  parts;  2.  If  there  be  no  children,  then  to  the  father,  then  to  the 
mother;  if  no  mother,  then  to  the  brothers  and  sisters  or  their  desoendante 
in  equal  parts."  Another  statute  (Mansfield's  Digest,  sea  2692)  providee 
that  the  widow  of  a  husband  dying  without  children  shall  be  endowed  of  one> 
half  of  his  realty,  and  one-half  of  his  personalty.  Under  this  statute  she 
takes  such  personal  estate  as  dower,  and  not  as  a  distributive  share  as  heir. 
These  statutes  virtually  declare  that  a  widow  does  not  take  any  of  the  real  or 
personal  estate  of  her  husband  as  his  heir,  except  when  he  dies  childless  and 
without  leaving  surviving  him  any  of  the  kindred  mentioned  in  section  2522 
of  Mansfield's  Digest.  It  has  been  decided  under  these  statutes  that  when 
insurance  is  made  payable  to  the  *'  heirs"  of  the  insured,  who  dies  child- 
less and  intestate,  his  surviving  widow  is  not  entitled  to  take  the  insurance 
as  his  heir,  unless  there  is  no  material  or  paternal  kindred  capable  of  in* 
heriting:  Johnaon  v.  Knighia  of  Honor,  63  Ark.  255.  Under  similar  statutee 
it  has  been  decided  that  the  husband,  after  designating  his  "  heirs"  as  the 
beneficiaries  of  his  life  insurance,  cannot,  by  will  devising  the  fund  to  hia 
widow,  prevent  his  statutory  heirs  from  recovering  it:  Weiseri  v.  Muehl,  81 
Ky.  336.  Under  somewhat  similar  statutes,  in  Illinois,  it  has  been  detet^ 
mined  that  the  words  '*  legal  heirs"  of  a  person  as  beneficiaries  in  a  polioy 
of  insurance  mean  those  to  whom  the  law  would  give  his  property,  real 
and  personal,  if  he  should  die  intestate,  and  that  a  policy  of  life  insurance^ 
payable  to  the  *'  legal  heirs"  of  the  injured,  leaving  children  surviving  him, 
is  payable  to  them  to  the  exclusion  of  his  widow,  who  is  not  included  in  the 
words  "legal  heirs"s  Oauch  v.  SL  Louis  Mutual  L\f€  Im.  Co.,  88  IlL  261;  8^ 
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Am.  Rep.  554.  The  Mime  rnling  prerailed  under  similar  statatea  in  PhilUpt 
▼.  CarpenUr,  79  Iowa,  600.  In  this  case  the  oertifioate  of  insnranoe  was 
payable  to  the  member's  "legal  heirs."  He  left  a  wife  and  ohild  snrviv- 
iag  him,  and  it  was  held  that  the  fund  went  to  the  child  alone,  since 
that  proriaion  of  the  law  of  descent  which  provided  that,  "if  the  intestate 
leave  no  issae,  the  one-half  of  his  estate  shall  go  to  his  parents,  and  the 
other  half  to  his  wife,"  was  the  only  instance  when  the  rights  given  to  the 
widow  nnder  the  statutes  of  Iowa  partook  of  the  nature  of  heirship. 
The  court,  in  deciding  the  case,  said:  "  If  the  term  '  legal  heirs '  was  used 
in  its  technical  sense,  then  she  is  not  such  because  of  the  issue  surviving, 
if  in  the  commonly  accepted  sense;  then  she  is  not  a  legal  heir.  The  dis- 
tinction between  the  word  '  widow '  and  the  word  '  heir '  is  marked  in  com* 
mon  parlance.  No  one  having  children  speaks  of  his  wife  in  contemplation 
of  her  survivorship  as  his  heir;  but  it  is  believed  it  is  universal  that  she  is 
referred  to  as  widow,  and  the  children  as  heirs.  While,  technically,  and  in 
the  single  instance  stated,  a  widow  may  become  the  legal  heir  of  her  de« 
ceased  husband,  our  conclusion  is,  under  the  facts  of  the  case,  that  whether 
used  in  their  teohnical  or  genuine  sense  the  words  '  legal  heirs '  were  not 
intended,  and  ahould  not  be  construed  to  include  the  widow. 

A  Dhorced  W\ft  of  a  member  of  a  benefit  insurance  association,  or  of  a 
man  insured  in  an  ordinary  insurance  company,  whose  insarance  is  made 
payable  to  his  heirs,  is  not  entitled  to  a  share  in  the  distribution  of  the  fund 
after  his  death,  whether  he  leaves  a  wife  or  children  or  other  heirs  surviv- 
ing him  or  not":  Tyler  v.  Odd  Felhwa'  Muttial Beiitf  As$n,,  145  Mass.  134; 
SchonJUld  v.  Turner,  75  Tex.  324. 

Inmranee  no  Pari  oj  Estate  of  Assured.-^IJ nder  a  certificate  of  member- 
ship in  a  benefit  society  which  provides  that  the  devisees,  or,  in  case  of  no 
will,  the  heirs  of  the  member,  upon  his  death  are  to  receive  a  designated 
sam,  the  member  has  no  property  in  the  fund  during  his  life.  He  has  only 
a  power  of  appointment  by  wilL  In  case  of  his  death  without  the  exercise 
of  such  power,  except  to  name  his  executor,  neither  the  latter  nor  the  cred- 
itors of  the  deceased  can  acquire  any  interest  in  the  benefit  fund.  It  must 
be  distributed  to  the  heirs  under  the  intestate  law:  Northwestern  Masorde 
«lid  Awru  V.  Jonea,  154  Pa.  St.  99;  35  Am.  St.  Rep.  810;  Maaonie  Mtdual 
Atm.  V.  Jonef,  154  Pa.  8t  107;  RoUina  v.  McHntton,  16  CoL  203;  25  Am.  St 
Rep.  260;  note  to  Bankers'  etc  Aean,  v.  SUipp^  19  Am.  StJRep.  789.  Money 
doe  upon  the  certificate  of  a  member  of  a  benefit  association  at  the  time  of 
his  death  forms  no  part  of  his  estate,  but  belongs  to  his  "  legal  heirs  "  named 
M  beneficiaries:  MulUn  v.  Reed,  64  Conn.  240;  42  Am.  St.  Rep.  174;  Jlfti^ 
fiat  V.  Thomfeon,  51  Tex.  7;  Bishtyp  v.  Grand  Lodge  of  Mutual  Aid,  1 12  N.  Y. 
627;  Kentudy  Masonic  Mutual  L\fe  Ins,  Co.  v.  Milier,  13  Bush,  489;  Gosling 
V.  Caldwell,  1  Lea,  454;  27  Am.  Rep.  774.  In  WUbum  v.  Wilburn,  83  Ind. 
56^  the  court  said:  "Policies  of  insurance  payable  to  designated  beneficiaries 
are  not  the  property  of  the  decedent  within  the  meaning  of  the  statutes 
of  distribution.  The  beneficiaries  have  the  exclusive  right  to  the  money 
realized;  the  executor  or  administrator  is  not  entitled  to  it,  and  it  cannot 
therefore  be  regarded  as  property  of  a  decedent  subject  to  distribution  un- 
der the  statute.  In  truth,  the  policy  is  not  the  property  of  the  insured  in 
any  sense,  but  is  the  property  of  the  beneficiary  from  the  day  of  its  issne^ 
for  from  that  time  he  has  the  whole  beneficial  interest.'* 

In  this  case  the  insurance  was  payable  to  the  **  legal  heirs'*  of  the  in- 
sured. If  necessarily  results  from  the  reasoning  in  these  cases  that  the 
creditors  of  the  deceased  have  no  claim  on  insurance  on  his  life  made  pay* 
abU  to  his  heirs. 
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Campbell   Pbintinq  Press  and  MANUFAoruBiNa 
Company  v.  Rookaway  FoBLisHiNa  Company. 


[66  NIW  JnOT  L4W,  676.] 

Onin>inDMAL  Salis— Riqht  to  Rbplbyin  GooMi—Under  a  oontrmot  for 
tbe  sale  of  goodi  proTiding  that  tho  purchaser  ahall  giro  notes  for  tlis 
porchssa  prica,  the  title  to  remain  in  the  seller  until  a  mortgage  it 
given  to  seonre  each  notes  or  the  price  is  paid,  the  title  to  the  goods  re- 
mains in  the  seller,  and,  if  no  rights  of  innooent  third  partieB  interrene^ 
he  may,  upon  the  failure  of  the  purchaser  to  giro  snoh  mortgagor 
recover  judgment  on  the  notes  and  suhsequently  reeover  the  goods  bj 
replevin* 

B.  W.  Parker,  for  the  plaintiff  in  error. 

^*  Van  SrcKBLy  J.  The  Campbell  company  sold  to  the 
Bockaway  company  a  printing-press.  The  contract  of  sale, 
which  is  in  writing,  provides  that  in  thirty  days  after  the  re* 
ceipt  of  the  bill  of  lading  the  vendee  shall  pay  twenty-five 
dollars  in  cash,  and  give  its  notes  for  the  balance  of  the 
purchase  price;  that  the  purchaser  shall  insure  the  press  and 
deposit  the  policy  with  the  vendor.  It  was  farther  agreed 
as  follows: 

•Yf  <i  xt  is  also  agreed  that  the  deferred  payments  above 
mentioned  shall  be  secured  by  first  mortgage  on  the  property 
herein  contracted  to  be  sold.  It  is  further  agreed  that  the 
title  to  the  said  property  shall  remain  in  the  seller  until  such 
mortgage  be  given,  or  until  the  purchase  price,  with  interest, 
has  been  fully  paid;  and,  in  case  of  any  default  in  any  of  the 
terms  of  this  contract,  the  seller  shall  have  the  right  to  take 
immediate  possession  of  said  property. 

^  Upon  the  execution  and  delivery  of  the  aforesaid  mort- 
gage, or  the  payment  of  the  purchase  price  in  cash,  the 
Campbell  Printing  Press  and  Manufacturing  Company  agree 
to  execute  and  deliver  a  good  and  sufficient  bill  of  sale  of  the 
above-described  property.** 

The  press  was  delivered  to  the  Rockaway  company,  and 
notes  given  for  the  purchase  price  to  the  vendor,  but  the 
mortgage  to  secure  the  notes  was  not  given. 

When  the  notes  matured  the  vendor  brought  suit  upon 
them  and  recovered  judgment,  and  afterward  brought  an 
action  of  replevin  to  reclaim  the  printinf:-press. 

The  trial  court  held  that  the  institution  of  the  suit  by  the 
vendor  for  the  purchase  price  was  an  election  of  his  remedy, 
and  necessarily  a  waiver  of  his  right  to  retake  the  property. 
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Sttot  18  assigned  upon  this  ruling  of  the  trial  judge,  which 
was  based  upon  the  case  of  HeUer  y.  Elliott^  44  N.  J.  L.  467, 
and  45  N.  J.  L.  564. 

In  that  case  the  property  was  sold  for  cash,  on  condition 
that  the  yendee  should  pay  for  it  on  delivery.  After  the 
delivery  of  the  goods  by  the  vendor  to  the  vendee,  and  after 
the  vendee  sold,  the  same  goods  to  one  of  the  defendants,  the 
vendor  caused  an  attachment  to  be  issued  against  the  prop* 
erty  of  the  vendee  for  the  price  of  the  goods,  and  caused  them 
to  be  levied  on  under  that  writ  After  this  proceeding  the 
vendor  claimed  that  he  was  still  the  owner  of  the  goods,  and 
brought  an  action  of  trover  for  them. 

The  supreme  court,  in  a  judgment  subsequently  affirmed 
by  this  court,  held  that  the  issuing  and  service  of  the  attach- 
ment *^®  was  an  affirmance  of  the  sale  and  a  waiver  of  the 
condition  of  payment  before  vesting  of  the  title. 

This  case,  we  think,  was  correctly  decided,  because  the 
levying  on  the  property  by  the  vendor  under  the  attachment 
as  the  property  of  his  vendee  was  necessarily  a  recognition 
of  the  fact  that  the  property  did  not  remain  in  himself,  but 
had  passed  to  the  purchaser  from  him. 

The  case  of  Leatherbury  v.  Connor^  54  N.  J.  L.  172,  33  Am. 
St.  Rep.  672,  also  differs  from  the  principal  case.  There  the 
property  was  sold  March  7,  1889,  to  be  paid  for  by  a  three 
months'  note,  to  be  secured  by  a  chattel  mortgage,  which  the 
purchaser  promised  to  execute  on  the  following  Monday. 
The  property  was  delivered,  but  the  mortgage  was  not  exe- 
cuted. Various  excuses  for  its  nonexecution  were  given,  until 
the  vendee  became  insolvent  more  than  a  month  afterward. 
A  receiver  was  appointed  for  the  insolvent  vendee,  who,  in 
May,  1889,  sold  the  property  to  a  third  person. 

The  vendor  thereafter,  by  suit,  sought  to  reclaim  the  prop- 
erty from  the  receiver's  vendee. 

This  court  denied  the  right  of  the  original  vendor  to  set  up 
title  to  the  property,  on  the  ground  that  he  was  bound  to  pur* 
sue  his  right  to  the  possession  of  the  goods  with  reasonable 
diligence  before  a  purchaser  in  good  faith  acquired  them,  and 
that  by  his  conduct  he  had  acquiesced  in  the  possession  of 
the  chattels  by  the  insolvent  vendee  as  his  property  to  such 
an  extent  as  to  protect  the  buyer  at  the  receiver's  sale. 

In  the  case  in  hand  no  question  is  presented  as  to  the  rights 
of  innocent  third  parties.    The  rights  of  these  litigants  must 
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be  adjudged  according  to  the  terms  of  the  contract  into  which 
they  have  entered. 

Such  contracts  as  that  in  Leatherbury  y.  Connor ^  54  N.  J.  L. 
172,  33  Am.  St.  Rep.  672,  do  not  contemplate  an  absolute 
sale.  The  cases  cited  in  the  report  of  that  decision  show 
that  it  is  well  settled  that  delivery  of  the  goods  to  the  vendee 
does  not  make  the  sale  absolute:  Marvin  Safe  Co.  v.  Nortonf 
48  N.  J.  L.  410;  57  Am.  Rep.  666. 

The  contract  in  this  case  expressly  provides  that  the  title 
shall  remain  in  the  seller  until  the  mortgage  is  given  or  the 
*^*  purchase  price  paid,  and  that,  when  the  mortgage  is  given 
or  the  purchase  price  is  paid,  the  seller  shall  execute  and 
deliver  a  bill  of  sale  to  the  buyer. 

If  the  vendee  desired  to  acquire  title  absolute  he  was  bound 
to  execute  his  part  of  the  engagement;  until  then  the  vendor 
retained  title.  No  right  of  third  parties  intervened  to  affect 
the  transaction. 

The  taking  of  promissory  notes  by  a  materialman  does  not 
affect  his  right  to  file  a  mechanic's  lien:  Slingerland  v.  Lind»^ 
ley^  1  N.  J.  Law  Journal,  115;  France  v.  Netherwood  Hotel  Co.^ 
2  N.  J.  Law  Journal,  90. 

The  plaintiff  in  error  had  a  right  to  the  vendee's  notes  by 
the  express  terms  of  the  contract,  and  the  right  to  enforce  the 
payment  of  the  notes  by  any  legal  proceeding,  without  sur- 
rendering the  further  right  to  a  mortgage  which  the  agree- 
ment gave  to  the  mortgagee  or  to  payment  before  the  title 
passed.  Such  was  the  undertaking  of  the  parties,  and  the 
contract  must  be  enforced  as  it  was  made. 

The  judgment  below  must  be  reversed. 


RiPLiviN — ^Whin  L»s. — Beplerin  Hm  in  PeoDsylvania  whereTer  on* 
elaimt  goods  in  powanion  of  another  withont  regard  to  the  manner  in  whieh 
the  possession  was  obtained:  Herdic  v.  Tcung^  66  Pa.  St  176;  93  Am.  Deo. 
789,  and  note.  Replevin  liet  for  goods  wrongfully  detained  by  a  frandnlenl 
pnrohasert  Rooi  v.  FreneK  13  Wend.  670|  28  Am.  Deo.  482,  and  note. 
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Merchants'  Insubanob  Company  t^.  Gibbs. 

[W  Niw  JKB8IT  Law,  079.1 

brsuRAHOB — Waiter  of  Psoon  of  Loss. — A  demand  by  an  insurer  for 
additional  proofs  of  loss  is  a  waiver  of  the  objection  that  proofs  of  losa 
were  not  famished  within  the  time  limited  by  the  policy. 

bsuBAHOB — PaooiB  OF  Loss. — Notart'8  Cebtifioati  of  loss  in  good  faith 
reqolred  by  an  insaranoe  policy  to  be  famished  by  the  insared  is  not 
part  of,  and  need  not  be  famished  with,  or  annexed  to,  the  proof  of 
loss.  A  demand  for  sach  certificate  by  the  insarer  is  not  a  demand  for 
amended  proofs  of  loss,  and  does  not  affect  conditions  in  the  policy  as 
to  the  time  within  which  proof  of  lom  mast  be  famished  and  an  action 
eommenoed  against  the  insarer. 

0.  Jeffery^  for  the  plaintiff  in  error. 

H.  8.  HarriSy  for  the  defendant  in  error. 

•^  Van  Syckel.  J.  This  suit  was  brought  by  Gibbs 
against  the  Merchants'  Insurance  Company  to  recover  the 
loss  occasioned  by  fire  to  his  insured  goods. 

The  judgment  recovered  by  Qibbs  in  the  court  below  is 
assailed  under  two  exceptions:  1.  For  the  refusal  of  the 
trial  court  to  nonsuit.  This  naotion  was  based  upon  two 
grounds,  the  first  of  which  was  that  the  proofs  of  loss  were 
not  furnished  within  the  time  required  by  the  conditions  of 
the  insurance  policy.  The  policy  requires  that  the  proofs  of 
loss  be  submitted  to  the  company  within  sixty  days  after  the 
fire.  The  fire  occurred  April  3,  1891,  and  the  proofs  of  loss 
were  served  upon  the  company  June  22,  1891.  Suit  was 
commenced  April  2,  1892. 

It  is  agreed,  therefore,  that  the  proofs  were  not  furnished 
within  the  prescribed  time,  but  it  appeared  in  evidence  that, 
after  the  defendant  company  had  received  these  proofs,  a  de- 
mand was  made  upon  the  insured  that  he  should  furnish  to 
the  company  the  certificate  of  the  nearest  magistrate  or  no- 
tary that  he  believed  that  insured  had  honestly  sustained  loss 
by  the  fire  to  a  specified  amount. 

The  conditions  of  the  policy  entitled  the  company  to  make 
such  a  demand,  and  with  this  demand  the  insured  complied. 
Under  the  adjudicated  cases  in  this  state  this  clearly  con- 
stituted a  waiver  of  the  objection  that  the  proofs  were  not 
furnished  in  time:  Jones  v.  Mechanics^  Fire  Ins.  Co.,  *®*  36 
N.  J.  L.  29;  13  Am.  Rep.  405;  State  Ins.  Co.  v.  Maackens,  38 
N.  J.  L.  564;  Hihemia  etc.  Ins.  Co.  v.  Meyer ^  39  N.  J.  L.  482; 
Martin  v.  State  Ins.  Co.^  44  N.  J.  L.  485;  43  Am.  Rep.  397. 


414  Merchants'  Ins.  Co.  v.  Gibbs.    [New  JerBey, 

The  second  ground  relied  upon  for  nonsuit  was  that  the 
plaintiff  below  had  no  insurable  interest  in  the  property  de* 
stroyed  by  the  fire,  but  this  objection  cannot  prevail  because 
there  was  evidence  upon  which  the  jury  had  a  right  to  find 
that  the  insured  was  the  lawful  owner  of  the  property  in* 
sured. 

The  other  assignment  of  error  is  based  upon  an  exception 
to  the  refusal  of  the  trial  court  to  charge  that  if  the  insured 
did  not  present  his  amended  certificate  until  March  17, 1892, 
then  his  right  of  action  did  not  accrue  until  sixty  days  there* 
after,  and  the  action  having  been  commenced  before  that 
time  elapsed,  the  suit  was  prematurely  instituted  and  do  re« 
covery  could  be  had. 

The  policy  provides  that  the  company  shall  become  liable 
to  pay  the  loss  sixty  days  after  proofs  of  loss  have  been 
duly  furnished,  and  that  no  action  shall  be  sustainable  upon 
the  policy  unless  commenced  within  twelve  months  after  the 
fire. 

There  is  a  further  provision  that  the  insured,  if  required^ 
*' shall  furnish  a  certificate  of  the  magistrate  or  notary  public 
(not  interested  in  the  claim  as  creditor  or  otherwise,  nor  re* 
lated  to  the  insured)  living  nearest  the  place  of  fire,  stating 
that  he  has  examined  the  circumstances,  and  believes  the 
insured  has  honestly  sustained  loss  to  the  amount  that  such 
magistrate  or  notary  public  shall  certify." 

The  company  did  not  demand  notary's  certificate  until 
nearly  eleven  months  after  the  fire,  so  that,  if  the  insured 
had  waited  sixty  days  after  such  demand  before  he  had 
issued  his  summons  in  this  suit,  his  action  would  have  been 
barred  by  the  twelve  months'  limitation. 

The  demand  for  notary's  certificate  was  not  a  demand  for 
amended  proofs  of  loss.  Such  a  certificate  is  no  part  of  the 
proofs  of  loss,  and  it  need  not  be  furnished  with  or  annexed 
to  the  proofs  of  loss.  It  is  outside  of  the  proofs  of  loss,  and 
is  required  by  the  terms  of  the  policy  only  on  express  de- 
mand by  the  company  for  it. 

^'  As  before  stated,  the  proofs  of  loss  were  served  June  22, 
1891.  There  was  no  exception  taken  by  the  company  to 
these  proofs.  The  loss  was  payable  at  the  expiration  of  sixty 
days  from  June  22,  1891.  The  suit,  therefore,  was  instituted 
within  the  time  limited  by  the  policy  and  not  before  the  doe 
day. 
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There  is  no  error  in  the  proceedings  of  the  trial  court,  and 
the  judgment  should  be  affirmed. 

Irsuranob — Waivss  of  FoRnrruRB  by  Rbquiriiio  Furthbb  Proois 
€V  Loa& — Thia  question  a  the  subject  of  the  mouogrBphio  note  to  WkmUom 
r.  North  British  €U.  Ins.  Co,,  9  Am.  Sk  Rep.  236. 


Warner  v.  Statr 

(66  Nbw  JBB8BT  Law,  688.] 

HomoTOB — ^iHTOfXiOATiON  A8  Rbduciito  Dbobbb  OF  Crimb.— Partial  intoz- 
ioation  of  oae  who  kills  another  does  not  affect  the  degree  of  the  orime 
if  an  intention  and  design  to  take  hatnan  life  exist  at  the  time  <^  the 
killing. 

HoMidDB — ^Irtoxication  a8  Rbducino  Dbobbb  of  Crimb.— The  fact  that 
one  ia  intoxicated  at  the  time  he  kills  another,  and  that  the  design  to 
take  hnnxan  life  is  conceived,  or  conceived  more  suddenly,  by  reason 
of  the  intoxication,  does  not  reduce  the  killing  to  murder  in  the  second 
degree. 

HomciDB — Intozioation  as  Rbdugiiio  Dkgrbb  of  Crimb.— a  killing,  ao- 
eomplished  with  a  design  to  take  human  life,  unindnced  by  any  pro- 
vocation which  would  reduce  it  to  the  degree  of  manslaughter,  ia  not 
reduced  to  murder  in  the  second  degree  by  the  intervention  of  the 
partial  intoxication  of  the  offender,  regardless  of  his  ability  to  appre- 
hend what  punishment  would  follow  the  kiUiug. 

IrroxiCATioif  to  Excusb  Crimb  must  be  of  such  a  degree  as  to  render  the 
offender  incapable  of  entertaining  an  intent  to  commit  snch  orime.  If 
it  falls  short  of  this  it  is  worthless  as  a  defense. 

HoMiciDB — Intoxication — Rbasomablb  Doubt. — The  refusal  of  the  court 
to  charge  in  a  murder  case  that,  if  the  jury  have  a  reasonable  doubt  aa 
to  whether  at  the  time  of  the  killing  the  accused  had,  as  the  result  of 
intoxication,  or  its  after  effects,  sufficient  mental  capacity  to  form  an 
intent  to  kill,  he  cannot  be  found  guilty  of  murder  in  the  first  degree, 
is  not  error  when  the  jury  has  been  properly  instructed  upon  reason- 
able doubt  generally,  and  as  to  the  necessity  of  the  concurrence  of  aU 
elements  essential  to  warrant  a  conviction. 

HoMioiDB — Umauthorizbd  Visit  bt  Jurt  to  Plaob  of  Killing. — ^The 
fact  that  the  jury,  during  the  trial,  visited  the  place  of  the  murder  in 
charge  of  an  officer,  but  without  authority  from  t^e  court,  though  irreg- 
ular, is  not  ground  for  setting  aside  a  verdict  of 'guilty,  unless  the 
accused  ia  prejudiced  thereby. 

Cbiminal  Law — Rights  of  Aouusbd  When  Reprbsbntbd  bt  Counsbl^ 
The  failure  of  the  trial  court  to  ask  a  prisoner  after  conviction  and 
before  pronouncing  judgment,  if  he  has  any  thing  to  say  why  judgment 
should  not  lie  pronounced,  is  no  ground  for  a  reversal  when  the  prisoner 
ia  represented  by  counsel. 

C.  E.  Hendriekson^  for  the  plaintiff  in  error, 
£.  P.  Buddf  for  the  defendant  in  error. 
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Reed,  J.  On  September  18,  1892,  Wesley  Warner 
killed  Elizabeth  Peak.  Thev  had  been  illicitly  consorting. 
On  the  night  of  the  18th  he  was  at  the  house  of  the  girl's 
**^  parents.  He  had  been  drinking.  During  the  evening 
he  left  the  house,  taking  with  hira  a  butcher-knife. 

He  was  next  seen  lying  in  the  road  by  the  two  sisters  of 
the  girl  and  some  young  men  who  were  accompanying  the 
three  women  home.  Warner  rose  from  the  ground,  caught 
Lizzie,  and  struck  her  with  the  knife,  from  which  blow  in  a 
few  minutes  she  fell  dead.  For  this  deed  he  was  tried  and 
convicted  of  murder  in  the  first  degree. 

The  noticeable  assignments  of  errors  are  confined  to  three 
points. 

The  first  concerns  the  refusal  of  the  court  to  charge  certain 
requests  in  respect  to  the  efiect  of  the  intoxication  of  the  de- 
fendant upon  the  degree  of  his  criminality. 

The  first  of  these  requests  was  the  following:  ^  That  if  the 
defendant  was  at  the  time  in  such  a  state  of  intoxication  that 
his  mind  was  incapable  of  premeditating  the  fatal  blow  with 
the  intent  to  take  life,  and  his  reason  was  deprived  of  the 
power  to  think  and  weigh  the  nature  of  the  act  and  the  con* 
sequences  of  the  act,  then  the  offense  committed  cannot  be 
more  than  murder  in  the  second  degree." 

The  court  charged,  generally,  that  **if  the  defendant  was 
mentally  capable  of  conceiving  a  design  to  take  the  life  of 
the  woman,  and  he  did  conceive  such  a  design,  and  if  you 
are  satisfied  that,  in  pursuance  of  a  design  thus  conceived, 
he  purposely  inflicted  the  fatal  blow,  then  he  was  guilty 
of  murder  in  the  first  degree;  whereas,  if  you  find  that  he 
was  incapable,  from  the  condition  of  his  mind,  of  conceiv* 
ing  such  a  purpose,  or  that,  in  point  of  fact,  he  had  not  fully 
conceived  such  a  purpose,  and  acted  in  striking  the  fatal 
blow  not  from  design,  but  from  sudden  and  motiveless,  or 
from  uncontrollable,  because  drunken,  violence,  then  he  is 
not  guilty  of  muiPder  in  the  first  degree,  but  guilty  of  murder 
in  the  second  degree." 

In  respect  to  the  request  already  set  out  the  court  re« 
marked:  *'I  decline  to  charge  that  he  must  have  weighed  the 
consequences  of  the  act  If  he  intended  to  kill,  whether  he 
took  into  consideration  all  of  the  possible  consequences  of  the 
act,  I  do  not  think  is  material." 

•®*  Assuming  that  the  theory  upon  which  the  request  to 
charge  and  the  charge  was  formed  is  correct,  namely,  that  a 
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degree  of  drunkenness  which  obliterates  from  the  mind  of  a 
homicide  all  intention  to  take  life,  reduces  the  degree  of  the 
crime,  I  yet  fail  to  see  any  error  in  the  general  language  of 
this  charge,  or  in  the  response  to  the  request  The  point  was 
clearly  presented  to  the  jury  that  the  question  was  whether 
there  existed  a  design  to  take  life.  This  design  inyolved 
the  consequences  of  the  act  committed,  in  respect  of  the  re* 
suit  of  the  blow,  namely,  whether  the  use  of  the  knife  was 
likely  to  kill.  The  request  inyoWed  an  irrelevant  considera- 
tion. It  included,  also,  a  submission  of  the  question  of  the 
ability  of  the  defendant  to  apprehend  what  punishment 
would  follow  the  killing. 

There  is  an  assignment,  also,  to  the  refusal  of  the  judge  to 
oharge  the  language  of  a  request  framed  as  follows:  '^That 
if,  upon  the  whole  evidence,  the  jury  have  a  reasonable  doubt 
whether,  at  the  time  of  the  killing,  defendant  had,  as  the 
result  of  intoxication  or  its  after  affects,  sufficient  mental 
capacity  to  deliberately  think  upon  and  rationally  determine 
to  kill  the  deceased,  they  cannot  find  him  guilty  of  murder 
in  the  first  degree." 

The  response  of  the  court  was:  '*I  have  charged  that  the 
prisoner  must  have  been  able  to  form,  and  must  have 
formed,  a  design  to  take  life,  which  was  not  the  result  of 
mere  sudden  passion  or  of  intoxication,  and  I  refuse  to  charge 
otherwise.'' 

Now,  the  court  had  already  charged  that  ^  if  there  bOy  in 
regard  to  any  fact,  any  condition  of  doubt  in  the  mind  of  a 
juror  of  that  character  which  has  been  described  as  reason- 
able doubt,  •  •  •  .  that  doubt  should  be  resolved  in  favor  of 
the  defendant.''  Then  follows  a  full  and  accurate  statement 
of  the  legal  idea  of  the  term  *'  reasonable  doubt." 

The  court  is  not  obliged  to  reiterate  the  same  idea  in  every 
possible  lingual  shape  in  which  it  may  be  framed  in  different 
requests. 

Design  to  kill  was  a  fact  A  reasonable  doubt  of  the  ex- 
istence of  that  fact  might  spring  out  of  the  drunkenness  of 
^^*  defendant,  or  out  of  any  other  circumstance  or  combina- 
tion of  drunkenness  with  other  circumstances. 

A  charge  that  the  defendant  was  entitled  to  the  benefit  of 
a  reasonable  doubt  as  to  any  fact  the  state  was  bound  to 
prove,  involved,  necessarily,  the  proposition  that  if  there  was 
a  reasonable  doubt  whether  drunkenness  deprived  the  defend* 
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ant  of  this  intent  to  kill,  he  could  not  be  convicted  of  nrnrder 
in  the  first  degree. 

The  foarth  request  was  as  follows:  *'  That  though  the  jury 
should  find  that,  at  the  time  the  blow  was  struck  the  defend* 
ant  was  not  so  drunk  as  to  be  incapable  of  forming  the  pre- 
meditated and  deliberate  intent  to  kill,  yet  if  the  jury,  in 
considering  the  effects  of  his  intoxication  with  all  the  other 
facts,  should  find  that  the  purpose  to  kill  the  deceased,  if 
any,  was  formed  in  passion  or  jealous  rage,  produced  upon 
his  mind  excited  by  liquor,  upon  suddenly  finding  the  de- 
ceased in  company  with  another  man  on  the  road,  then  it 
would  reduce  the  offense  to  murder  in  the  second  degree." 

The  fifth  request  was  to  the  same  purport  These  requests 
were  refused  except  as  before  charged. 

The  substance  of  these  requests  was  that  the  jury  should 
be  instructed  that  a  killing  accomplished  with  the  design  to 
take  life,  uninduced  by  any  provocation  which  would  reduce 
it  to  the  degree  of  manslaughter,  could  be  reduced  to  murder 
in  the  second  degree  by  the  intervention  of  the  partial  intoxi- 
cation of  the  offender. 

The  general  proposition  is  that  drunkenness  is  no  excuse 
for  crime.  The  reasoning  upon  which,  in  those  states  in 
which  murder  is  distinguished  by  degrees,  drunkenness  is 
permitted  to  modify  the  degree  of  the  crime,  rests  upon  one 
requirement  essential  to  constitute  murder  in  the  first  degree* 
This  requirement  is  the  existence  of  actual,  specific  malice — 
of  an  actual  intent  to  take  life.  Without  this  there  is  no 
crime  in  that  degree. 

Any  condition  of  fact,  whether  drunkenness  or  other  oir- 
oumstance,  which  shows  the  nonexistence  of  this  kind  of 
actual  malice,  is  relevant,  not  as  an  excuse  for  crime,  but  as 
**^  showing  that  no  statutory  crime  at  all  of  the  degree 
named  was  committed. 

This  is  the  theory  upon  which  all  the  cases  go  which  recog* 
nize  drunkenness  as  an  element  in  the  ascertainment  of  the 
degree  of  murder:  State  v.  Johnaonj  40  Conn.  136;  41  Conn. 
685;  Roberts  v.  People^  19  Mich.  401;  Pigman  v.  StaU^  14 
Ohio,  555;  45  Am.  Dec.  558;  Shannahan  v.  Commonwealth^ 
8  Bush,  463;  8  Am.  Bep.  465;  Jones  v.  Cominonwealthj  76  Pa. 
Bt.  403;  Commonwealth  v.  Dorsey^  103  Mass.  412.  It  is  to  be 
remarked  that  these  cases  carry  the  rule  no  further  than 
this. 

In  respect  to  murder  in  the  second  degree,  it  is  said  in 
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State  T.  JoliTison^  41  Conn.  585,  that  a  conviction  is  supported 
by  implied  malice;  and  that,  therefore,  if  a  drunken  man 
takes  the  life  of  another,  unaccompanied  with  circumstances 
of  provocation  or  justification,  a  jury  will  be  warranted  in 
finding  the  existence  of  malice,  though  no  express  malice  be 
proved.  Intoxication,  which  is  itself  a  crime  against  society, 
combines  with  the  act  of  killing  and  the  evil  intent  to  take 
life  which  necessarily  accompanies  it,  and  all  together  afford 
suflBcient  ground  for  implying  malice. 

This  is  the  rule  which  has  always  obtained  in  respect  to 
crimes  requiring  no  specific  intent,  committed  by  drunken 
parties. 

Although  the  drunken  man  may  do  a  criminal  act  unin- 
tentionally, yot  the  intent  to  get  drunk  coalesces  with  the 
act,  and  combines  act  and  intent:  1  Bishop's  Criminal  Law, 
sec  400. 

The  exceptional  immunity  extended  to  the  drunkard  is 
limited  to  those  instances  where  the  crime  involves  a  specific, 
actual  intent.  When  the  degree  of  intoxication  is  such  as  to 
render  the  person  incapable  of  entertaining  such  intent  it  is 
an  effective  defense.  If  it  falls  short  of  this  it  is  worth- 
less. 

Now,  it  is  indisputable  that  the  charge  of  the  court  as  to 
the  condition  of  mind  necessary  to  fix  upon  the  defendant 
the  crime  of  murder  in  the  first  degree  was  entirely  correct. 

It  is  clear  that  the  jury  was  instructed  that  the  absence  of 
that  mental  condition  was  a  complete  defense  to  the  charge 
of  ••*  murder  in  the  first  degree.  The  jury  found,  there» 
fore,  that  the  defendant  possessed  the  design  or  intent  specifi-^ 
cally  required  by  the  statute  as  construed  by  our  courts.  The 
crime  therefore  existed,  although  committed  by  a  man  par- 
tially intoxicated. 

The  request  involved  the  proposition  that  although  all  the 
elements  of  the  crime  existed,  yet,  if  one  of  the  elements, 
namely,  intent,  was  induced  by  voluntary  drunkenness,  this 
fact  would  modify  the  crime.  The  claim  was  that  if  this 
intent  sprung  into  existence  from  the  cause  named,  by  rea- 
son of  drink,  it  excused  the  crime  in  that  degree.  The  prop- 
osition is  excluded  by  the  rule  already  mentioned,  that  when 
the  crime  is  complete  the  influence  of  intoxication  is  an  irrel* 
evant  matter. 

This  proposition  also  includes  the  following  inconsistency: 
A  man  is  assailed  with  some  gross  verbal  indignity,  and  in 
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passion  kills  his  assailant.  No  matter  how  sensitive  his  tem- 
perament, how  neryous  his  organization,  he  is  guilty  of  mur- 
der; and,  if  he  had  the  design  to  kill,  of  murder  in  the  first 
degree.  So  a  person  who,  induced  by  a  jealous  fury,  forms 
and  executes  a  design  to  kill  the  object  of  his  jealousy,  is 
guilty  of  murder  in  the  first  degree.  The  law  takes  no  ac- 
count of  physical  or  mental  organization,  aside  from  irrespon- 
sible insanity,  in  palliation  of  his  guilt  He  may  be  sick, 
neryous,  or  endowed  with  an  abnormally  jealous  disposition; 
he  may  be  exceptionally  sensitive  to  impressions  and  unre- 
fltrainably  impulsive.  This  counts  for  nothing  if  the  desiga 
to  kill  exists.  But  the  proposition  is  that  voluntary  drunk- 
enness is  to  be  accorded  an  efficacy  as  a  shield  from  crime, 
^hich  is  denied  to  the  misfortune  of  congenital  or  inherited 
weaknesses.    The  request  was  correctly  refused. 

The  second  ground  upon  which  error  is  assigned  is  in  re- 
spect to  alleged  misconduct  of  the  jury. 

It  appears  from  the  printed  book  that  during  the  trial  the 
jury,  in  charge  of  an  officer,  walked  out  to  the  scene  of  the 
murder.  Upon  this  fact  coming  to  the  attention  of  the  court 
**'  the  matter  was  opened  to  defendant's  counsel.  The 
officers  were  examined,  and  the  defendant,  personally  and 
by  his  counsel,  waived  any  objection  to  the  irregularity  com- 
mitted by  the  jury. 

Upon  motion  for  a  new  trial  the  refusal  of  the  court  to 
^rant  a  new  trial  upon  this  ground  was  excepted  to.  Upon 
the  argument  the  limitation  upon  the  power  of  a  defendant 
in  a  criminal  case  to  waive  any  error  in  procedure  was  elabo* 
rately  discussed.  It  was  also  insisted  that  the  conditions 
surrounding  the  prisoner  were  such  that  he  was  constrained 
to  waive  the  irregularity. 

I  find  nothing  in  the  case  that  displays  any  illegal  restraint, 
but,  if  there  had  been  such,  and  the  waiver  should  be  swept 
away,  it  would  not  change  the  complexion  of  affairs.  For, 
while  it  was  admittedly  irregular  for  the  jury  to  visit  the 
place  where  the  deed  occurred  unless  under  judicial  orders, 
I  find  nothing  in  the  fact  of  the  visit  which  could  have  pre- 
judiced the  defendant 

The  jury  walked  up  the  road,  at  the  request  of  the  fore- 
man, till  they  came  to  a  place  where  there  was  a  small  bush 
which  had  been  mentioned  as  the  scene  of  the  homicide. 
Not  a  word  was  addressed  to  the  jury  by  the  officers.  No 
third  party  was  present.    la  about  three  minutes  they  moved 
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on  their  return.  There  was  no  dispute  in  thd  case  in  respect 
to  the  topography  of  the  place  of  the  homicide,  nor  in  respect 
to  the  presence  of  the  bush.  There  was  no  question  but  that, 
the  defendant  was  sitting  or  lying  along  the  fence  behind  or 
near  the  bush,  when  Lizzie  and  the  party  with  her  came  up^ 
the  road,  and  that  he  rose  up  upon  their  approach.  There  is 
no  contention  that  the  place  seen  by  the  jury  was  not  exactly 
as  described  in  the  testimony. 

Upon  the  question  tried  in  the  cause  and  submitted  to  the 
jury,  namely,  whether  the  defendant  had  the  capacity  to  form 
a  design,  and  did  form  a  design,  to  kill,  nothing  that  the  jury 
Baw  could  in  any  conceivable  way  have  added  to  or  dimin-^ 
ished  the  effect  of  the  testimony. 

••a  T^ixiB  case  is  radically  different  from  that  of  Deacon  y^ 
Shreve,  22  N.  J.  L.  176. 

That  was  an  action  for  overflowing  lands.  Three  jurors^ 
at  the  solicitation  of  a  friend  of  the  plaintiff,  inspected  a 
spring,  the  situation  of  which  was  a  material  point  in  the 
cause.  The  jurors  were  accompanied  by  a  brother  of  the 
plaintiff,  and  by  a  witness  and  friend  of  the  plaintiff,  who 
conversed  with  the  jurors  about  the  matter.  It  was  also 
probable  that  the  jurors  received  pay  for  their  visit.  The 
yerdict  was  properly  set  aside. 

In  the  present  case  there  was  no  solicitation  by  any  person 
connected  with  the  case,  and  no  conversation  with  the  jury. 
The  act  of  the  jury  was  upon  the  casual  request  of  the  fore- 
man, and  its  effect,  as  already  remarked,  could  not  have  been 
injurious  to  the  prisoner. 

The  rule  which  controls  the  court,  in  dealing  with  this 
class  of  irregularities,  was  declared  by  the  supreme  court  in 
the  case  of  State  v.  CucvA^  81  N.  J.  L.  249.  In  that  case  a 
juror  during  the  trial  had  visited  his  home  with  an  officer. 
This  being  a  capital  case,  the  act  of  the  juror  was  irregular. 
It  appears  also  that  one  of  the  jurors  went  with  an  officer  to 
an  oyster-saloon,  and  heard  a  casual  remark  pass  between 
third  parties  about  the  trial,  and  thereupon  immediately  left 
the  place. 

The  court  refused  to  set  aside  the  verdict,  remarking  that, 
in  its  anxiety  to  protect  the  prisoner,  it  must  not  abandon 
the  sure  footing  of  common  sense.  The  rule  announced  was 
that  the  misconduct  must  have  been  such  as  to  warrant  the 
belief  that  the  fairness  and  propriety  of  the  trial  had  been 
impaired. 
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This  rule  was  restated  in  the  case  of  THtus  v.  StaU^  49  N.  J. 
L.  36,  in  which  case  the  jury  procured  a  magnifying  glass  to 
compare  certain  wooden  fiberSi  adhering  to  the  clothes  of  the 
murdered  girl,  with  those  of  a  wooden  platform  upon  which 
the  state  contended  the  girl  had  been  thrown  down  when  she 
was  violated. 

Speaking  upon  this  subject,  Mr.  Bishop  says:  ''It  does  not 
follow  from  the  mere  fact  of  the  misbehavior  of  one  or  ••* 
more  of  the  jury,  whether  with  or  without  the  consent  of  the 
officer  in  charge,  that  their  verdict  will  therefore  be  set  aside 
on  the  application  of  the  prisoner.  There  is  no  general  rule 
which  can  be  given  on  this  subject  other  than  that,  if  the  mis- 
behavior is  of  such  a  nature  as  may  have  been  in  its  effects 
prejudicial  to  the  prisoner,  the  verdict  will  be  set  aside;  if 
otherwise,  it  will  not  be":  1  Bishop's  Criminal  Procedure, 
sec.  999. 

So,  aside  from  the  waiver  of  the  irregularity,  it  was  not 
such  as  to  vitiate  the  verdict. 

While  I  have  considered  this  assignment  of  error  because 
it  was  insisted  upon  with  some  persistence,  and  the  assign- 
ment was  not  objected  to,  I  do  not  perceive  how  the  matter 
became  properly  the  subject  of  an  assignment  in  error. 

No  exception  was  t^ken  to  any  action  of  the  court  in  re- 
spect thereto  during  the  trial,  and  no  exception  can  properly 
be  sealed  to  the  action  of  the  court  in  refusing  a  new  trial. 

The  next  ground  upon  which  error  is  assigned  is  that  the 
record  fails  to  show  that  the  court  asked  the  prisoner,  before 
pronouncing  judgment,  if  he  had  any  thing  to  say  why  judg- 
ment should  not  be  pronounced. 

The  use  of  this  form  of  words  appears  to  have  attended  the 
imposition  of  sentence  in  capital  cases  in  England,  and  I 
think  the  formula  has  always  been  employed  in  this  state  in 
like  cases. 

The  question  is  whether  its  absence  from  the  record  dis- 
plays so  injurious  an  error  as  should  lead  to  a  reversal  of  the 
judgment. 

In  the  first  place,  it  is  to  be  remarked  that  while  the  books 
of  criminal  practice  enjoin  the  use  of  these  words  in  all 
capital  cases,  yet  I  have  no  knowledge  of  any  British  case  in 
which  a  judgment  has  been  reversed  on  the  sole  ground  that 
these  words  did  not  appear  in  the  record,  aside  from  three 
cases  of  outlawry  for  treason:  BaiscomVs  case^  8  Mod.  265; 
Bex  Y.  Qeary,  2  Salk.  630;  Rex  v.  Speke,  3  Salk.  S58. 
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The  reasons  advanced  for  a  reversal  were  that,  in  response 
to  the  query^,  the  prisoner  might  have  pleaded  a  pardon,  or 
have  moved  in  arrest  of  judgment.  Those  reasons  at  the  *** 
time,  when  the  rule  was  thus  recognized,  were  substantial. 
The  prisoner  in  this  class  of  cases  was  not  permitted  to  have 
the  assistance  of  counsel.  That  beautiful  feature  of  British 
criminal  jurisprudence  which  permitted  a  man  indicted  for 
the  lightest  misdemeanor  to  be  defended  by  trained  lawyers, 
and  yet  compelled  the  man  indicted  for  forgery  or  murder  to 
rely  upon  the  fiction  that  the  court  was  his  counsel,  continued 
until  1836.  So  that  the  objection  which  would  operate  to  ar« 
rest  the  entering  of  judgment  had  to  be  stated  by  the  defend- 
ant himself. 

The  privilege  extended  to  the  defendant  under  this  condi- 
tion of  aSairs  was  a  substantial  one,  and,  in  reason,  extended 
to  all  cases  of  felony. 

Under  the  condition  of  affairs  existing  in  this  state,  how- 
ever, the  reason  for  the  form  has  entirely  disappeared.  The 
defendant  is  represented  by  counsel,  who  needs  no  invitation 
to  interpose  any  legal  objection  at  any  stage  of  the  proceedings. 
Counsel  know  the  occasion  when  it  is  proper  to  assert  the  right 
of  the  defendant,  and  so  the  query  of  the  court,  whether  re* 
garded  as  an  instruction  to  the  defendant  as  to  his  rights,  or 
as  an  invitation  to  assert  them,  is  an  unmeaning  ceremony. 

In  the  present  case  it  would  have  been  ridiculously  idle, 
for  it  appears  that,  after  the  rendition  of  the  verdict,  a  rule 
to  show  cause  why  a  new  trial  should  not  be  granted  was 
moved  for  upon  grounds  submitted  to  the  court  by  defend- 
ant's counsel.  This  motion  was  overruled.  So,  after  this 
presentation  of  the  grounds  for  a  new  trial,  judgment  was 
pronounced.  Where  a  defendant  is  represented  by  counsel, 
there  exists  no  reason  whatever  for  the  inquiry,  and  the  law 
requiring  it  should  cease  with  the  reason. 

The  best  considered  cases  in  this  country  adopt  the  view 
that  where  the  defendant  is  represented  by  counsel,  and  espe- 
cially where  he  has  moved  for  a  new  trial,  the  interrogatory 
is  unnecessary:  21  Am.  &  Eng.  Ency.  of  Law,  1070. 

The  remaining  assignments  do  not  call  for  special  mention. 
*••  We  find  no  error  in  the  record,  and  the  judgment  of  the 
oyer  and  terminer  is  affirmed. 


HoMioiBi — ^Iinx>xioATiov  AS  Rbduoino  th«  Dkqrkb  of  THS  CUMt.— 
Dronkennest  on  the  part  of  the  accused  at  the  time  of  committing  a  honii- 
«ide  may  ha?e  the  effect  of  reducing  the  offense  from  murder  to  man* 
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•laughter,  if  shown  to  hare  been  ao  ezcesaive  as  to  render  him  incapable  of 
forming  the  design  to  take  life,  but  there  is  no  principle  of  law  which 
authorises  drunkenness  to  be  invoked  as  an  excuse  for  crime  or  as  a 
ground  for  enlarging  the  right  of  self-defense:  Spn^igfield  ▼.  SUUe^  96  Ala. 
61;  38  Am.  St.  Rep.  85,  and  note,  with  the  cases  collected. 

Crimikal  Trial— Inquiry  as  to  Whkthxb  Dbfkkdart  has  Ant 
Thing  to  Sat. — Omission  of  the  court  to  ask  the  defendant  before  judgment 
and  sentence  for  murder  if  he  had  any  thing  to  say  why  sentence  should 
not  be  pronounced  against  him  will  not  warrant  a  reversal  of  such  judg* 
ment:  Oannon  v.  People^  127  111.  607;  1 1  Am.  St.  Rep.  147.  To  the  same  effect^ 
•ee  StaU  ▼.  Hoyt,  4tl  Conn.  618;  36  Am.  Rep.  89,  and  extended  note.  Th» 
oontrary  doctrine  is  maintained  by  the  following  cases:  MdCSte  v.  OtmmuM- 
wealth,  78  Pa.  St.  185;  21  Am.  Rep.  7,  and  note;  MuUen  t.  8taU^  45  Ala. 
43;  5  Am.  Rep.  691;  Hamilton  v.  CommomoecUih,  16  Pa.  St  129;  55  Am. 
Dec.  485.  In  State  ▼.  TreuvatU,  20  S.  0.  363,  47  Am.  Rep.  840.  it  woe 
held  that  on  a  conviction  of  murder  it  is  error  not  to  ask  the  defendant  if 
he  has  any  thing  to  say  why  judgment  should  not  be  prononnoe<^  bat  it 
does  not  necessitate  a  new  trial,  bnt  only  a  resentenoai 
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[66  Kkw  Jbhset  Law,  700.] 

Xlbotrxo  Railwats—Kkgliobncs. — Mbasur*  of  Dutt  tor  Pbdestriahs 
who  cross  a  public  highway  traversed  by  surface  cars  propelled  by  elee* 
tricity  is  to  use  such  precaution  for  their  safety  as  a  reasonably  pnr 
dent  man  would  use  under  the  circumstances.  If  other  vehicles  threaten 
their  safety,  or  if  their  attention  is  distracted  by  apparent  imminence 
of  danger  from  other  sources,  they  must  act  with  ordinary  pmdenoe 
with  reference,  not  to  any  one  source  of  danger  as  paramount,  but  with 
reference  to  the  group  of  circumstances  making  up  the  situation  by 
which  they  are  confronted. 

KiOLiGBNOB— GoNTRiBUTOUT— When  QaBSTiON  roR  JuRT. — How  a  pm* 
dent  man  would  act  in  the  face  of  concurrent  and  distracting  dangers 
must,  in  the  nature  of  things,  be  a  question  of  fact  to  be  passed  upon  by 
the  jury,  and  not  a  question  of  law  upon  which  the  court  may  order  a 
nonsuit  or  direct  a  verdict.  If  the  evidence  is  competent  to  prove  that^ 
while  in  the  act  of  crossing  a  public  highway,  the  party  injured  enooun* 
tered  the  apparent  necessity  of  avoiding  danger  from  one  or  more 
sources,  other  than  the  electric  street-cars  by  which  he  is  injured,  th» 
question  whether,  under  all  the  circumstances,  he  acted  as  a  prudent 
person  should  act,  must  be  submitted  to  the  jury  to  determine  if  h» 
is  guilty  of  contributory  negligence. 

J.  H.  BackeSf  for  the  plaintiffs  in  error* 

J.  Buchanan^  for  the  defendants  in  error. 

'*^  Oarrison,  Jr.  This  is  a  suit  for  damages  for  personal 
injuries.  The  plaintiff  was  a  pedestrian  on  Clinton  street,  in 
the  city  of  Trenton.     While  in  the  act  of  crossing  the  track* 
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of  the  defendant  company  on  that  highway  she  was  struck 
by  one  of  its  cars  propelled  by  electricity.  After  the  plaintiff 
and  some  of  her  witnesses  had  testified,  the  question  was 
asked  by  the  trial  judge,  *^  Is  there  any  other  testimony  which 
will  vary  the  testimony  now  in  on  this  point? ''  which  being 
answered  in  the  negative,  the  court  proceeded  to  dispose  of 
the  question  of  contributory  negligence,  using  this  language: 
**  Then  I  will,  for  the  purpose  of  this  case,  put  on  record  that 
there  is  other  testimony  which  the  plaintiffs  are  prepared  to 
offer  in  corroboration  of  what  has  already  been  giyen  in  refer- 
ence to  the  accident,  and  also  testimony  in  reference  to  the 
damages,  and  then  I  will  hear  counsel  for  the  defendant  on  a 
motion  for  a  nonsuit  on  the  ground  of  contributory  negli« 
gence,  and  hear  what  both  sides  have  to  say." 

Counsel  for  the  plaintiffs  then  said:  '*I  omitted  to  prove 
the  approximate  loss  of  time  in  stops.  I  want  to  prove  fif- 
teen minutes  loss  of  time  in  order  to  bring  it  down  to  thirty- 
nine  minutes,  to  justify  the  forty-eight  seconds  on  the  map. 
Fifteen  minutes  is  used  up  in  taking  on  and  leaving  off 
passengers.'' 

^•»  To  which  the  court  replied:  "I  will  hear  the  motion  to 
nonsuit  on  the  ground  of  contributory  negligence." 

After  argument  the  case  was  disposed  of  in  these  words: 
^  I  order  a  nonsuit  on  the  ground  that  it  was  the  duty  of  the 
plaintiff,  in  the  position  she  was  on  that  track,  to  have  looked 
to  see  if  this  motor-car  was  coming.  Having  failed  to  do  it, 
she  is  guilty  of  contributory  negligence,  and  therefore  cannot 
recover." 

From  this  colloquy  between  court  and  counsel,  as  well  as 
from  the  circumstance  that  the  argument  on  the  nonsuit  was 
brought  on  before  the  plaintiff  had  closed  her  case,  the  only 
ground  upon  which  the  ruling  can  rest  is  that  of  the  plain- 
tiff^s  contributory  negligence.  Apart  from  the  circumstances 
detailed,  there  was  in  the  case  as  it  stood  competent  testimony 
from  which  the  negligence  of  the  defendant  might  have  been 
found  by  the  jury.  Thus,  there  was  evidence  that  the  car 
was  running  as  fast  as  it  could,  with  its  warning-gong  not  in 
working  order.  The  fact  that  the  motorman  ran  his  car  onto 
a  person  standing  on  the  track  in  the  situation  in  which  the 
plaintiff  testifies  that  she  was  is  also  competent  proof  upon 
the  question  of  ordinary  care  in  the  use  of  a  public  highway, 
I  shall  assume  that  the  only  question  in  the  case  is  whether 
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the  plaintiff  was,  upon  her  own  Bhowing,  guilty  of  contribu- 
tory negligence. 

The  facts  actually  or  inferentially  before  the  court  were 
these:  The  plaintiff,  a  middle-aged  woman,  carrying  a  num« 
ber  of  bundles,  started  to  cross  Clinton  street  in  the  daytime, 
at  a  public  crossing  nearly  opposite  to  the  point  at  which 
Jefferson  street  opens  into  it.  To  the  left  the  view  of  the 
street  was  open  to  her  as  far  as  Perry  street,  around  the  corner 
of  which  afterward  came  the  car  that  struck  her.  Before 
starting  to  cross  she  looked  in  both  directions,  and  could  see 
to  the  left  as  far  as  this  turn  in  the  railway.  No  car  was  in 
sight.  To  the  right  she  saw  a  heavy  wagon  coming  from  the 
bridge  a  hundred  feet  off.  She  started  to  cross  ahead  of  this 
team,  when  a  light  wagon  driven  from  the  opposite  direction 
crossed  Clinton  street  in  front  of  her,  coming  so  close  before 
^^'  she  realized  it,  that  she  was  stopped  by  it.  At  this  juncture 
the  progress  of  the  light  wagon  was  arrested  by  the  approach 
of  the  heavier  vehicle,  so  that  it  stopped  on  the  car  track 
directly  in  front  of  her.  The  heavy  wagon  did  not  stop, 
but  continued  on  toward  her,  making  a  racket  that  dis- 
tracted her  attention,  and  at  such  a  rate  of  speed  that  she  be* 
lieved  it  would  run  over  her.  The  light  wagon  then  passed 
on  toward  the  right,  from  which  direction  the  heavy  wagon 
was  coming.  The  plaintiff  now  attempted  to  cross  in  advance 
of  the  heavy  team,  whose  racket  was  engaging  her  attention, 
without  looking  again  to  the  left,  where,  had  she  looked,  she 
would  have  seen  the  trolley-car  approaching  which  had  come 
in  sight  since  she  first  looked.  This  car  was  coming  at  a 
considerable  rate  of  speed,  and  the  customary  signal  was  not 
given  because,  for  some  reason,  the  gong  would  not  work. 
Under  these  circumstances  the  plaintiff  was  nonsuited,  be- 
cause she  failed  to  look  to  the  left  before  attempting  to  cross 
the  tracks  of  the  defendant. 

This  disposition  of  the  case  placed  upon  the  plaintiff  a  duty 
nearly  if  not  exactly  like  that  imposed  on  persons  patssing  a 
highway  where  it  is  crossed  at  grade  by  a  railroad  operated 
by  steam-power.  The  recent  case  of  Newark  Passenger  Ry, 
Co.  v.  Blocks  55  N.  J.  L.  605,  decided  in  this  court,  negatives 
such  a  proposition,  and  gives  in  comprehensive  form  the  rea- 
sons for  the  distinction.  The  correct  rule  deducible  from  that 
case,  and  from  the  general  principles  of  law  involved,  is  that 
the  measure  of  duty  for  a  pedestrian  who  crosses  a  public 
highway  traversed  by  surface  cars  propelled  by  electricity  is 
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to  ruse  such  precautiou  and  care  for  his  safety  as  a  reasonahlj 
prudent  man  would  use  under  the  circumstances.  The  cir« 
cumstances  thus  adverted  to  include  the  presence  of  other 
vehicles,  the  direction  and  rate  of  speed  at  which  they  are 
being  driven,  their  nearness  to  the  foot  passenger,  and  the  ap- 
parent imminence  of  danger  from  them,  together  with  the 
distraction  of  attention  reasonably  attributable  to  their  pres- 
ence and  behavior.  To  say  that  under  all  circumstances  the 
legal  duty  of  the  traveler  is  to  exercise  the  ^®*  fullest  meas- 
ure of  care  to  look  out  for  and  avoid  one  species  of  vehicle 
alone  or  chiefly,  is  to  clothe  that  vehicle  and  others  of  its 
class  with  privileges  not  only  greater  in  degree,  but  different 
in  kind,  from  all  others  that  may  be  lawfully  using  the  sur- 
face of  the  public  highway.  Such  privileges  are,  by  virtue  of 
legislative  grant,  possessed  by  railroads  operated  by  steam, 
but  have  not  been,  so  far  as  has  been  made  to  appear,  ex- 
tended to  railways  of  the  class  to  which  the  defendant 
belongs.  Its  car  while  running  on  the  streets  of  a  city  is 
simply  one  vehicle  more  using  the  public  highway.  What- 
ever peculiarity  it  exhibits  by  virtue  of  its  inability  to  deviate 
from  its  tracks,  its  customary  rate  of  speed  and  the  like  are 
circumstiinces  that  a  prudent  man  would  take  into  consider^ 
ation  in  common  with  all  others  that  were  at  the  same  time 
forced  upon  his  attention.  If  other  vehicles  threaten  his 
safety,  or  if  his  attention  is  engrossed  or  distracted  by  the 
apparent  imminence  of  danger  from  other  sources,  he  must 
act  with  ordinary  prudence  with  reference  not  to  any  one 
source  of  danger  as  paramount,  but  with  reference  to  the 
group  of  circumstances  that  makes  up  the  situation  by  which 
he  is  confronted.  How  a  prudent  man  would  act  in  the  face 
of  concurrent  and  distracting  dangers  must,  in  the  nature  of 
things,  be  a  question  of  fact  to  be  passed  upon  by  the  jury, 
and  not  a  question  of  law  upon  which  the  court  may  order  a 
nonsuit  or  direct  a  verdict.  When,  therefore,  the  testimony 
is  competent  to  prove  that  while  in  the  act  of  crossing  a  public 
highway  the  plaintiff  encountered  the  apparent  necessity  of 
avoiding  danger  from  one  or  more  sources  other  than  those 
to  which  she  was  exposed  by  the  electric-cars  there  operated, 
the  question  whether,  under  all  the  circumstances,  she  acted 
as  a  prudent  person  would  act  must  be  submitted  to  the 

jury. 
In  the  case  before  us  we  think  that  the  plaintiff's  case  ex- 
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hibited  such  a  situation;  it  was  error,  therefore,  in  the  trial 
oourt  to  direct  a  nonsuit. 
There  must  be  a  venire  de  nova. 


StBKKT   RjLILWATB— CaBB  RlQinaiD  OF  PSBnTBIAHS  AT  OaOBBnTOS.— 

Tlie  oare  ezaoted  of  penona  erossing  ordinary  steam  railways  numing 
through  the  oonntry  at  comparatively  long  inter?ala  of  time  is  greater  than 
that  ezaoted  of  persons  crossing  the  streets  of  a  crowded  eity  over  which 
street  railways  are  operated:  DtImooII  t.  Marhd  Street  ete.  Rjf,  Co..  97  OiL 
653;  33  Aol  St  Hep.  203»  and  note.  A  person  about  to  eroas  a  street  rail* 
way  track  need  not  stop,  but  he  must  look  and  listen,  so  as  to  avoid  walk* 
ing  directly  in  front  of  a  moving  oar;  and,  if  he  fails  to  so  look  and  listen, 
he  is  guilty  of  oontribntory  negligence  and  cannot  recover  for  injoiies  rs> 
suiting  from  being  strack  by  the  car:  Oarmn  v.  Federal  Street  etc  Ry*  Ce,^ 
147  Pa.  8t  210;  SO  Am.  St  Rep.  727,  and  note. 

NiOLionroi— Oostributort—Whui  Qannoir  lox  Jurt.— When  ooo* 
tribntory  negligence  is  relied  on  as  a  defense,  nnless  evidenoe  thereof  is  so 
plain  and  convincing  as  to  leave  no  doubt  in  the  minds  of  reasonable  meui 
it  is  error  for  the  court  to  peremptorily  instruct  for  the  defendant:  Netbittr. 
City  o/CfrtefwUle,  69  Miss.  22;  80  Auk  St  Rep.  621,  and  note,  with  the  cases 
collected.  When  considerable  doubt  exists  as  to  whether  or  not  the  plain* 
tiff  is  guilty  of  contributory  nefl^ligence,  that  qaestion  should  be  sabmitfead 
to  the  jury  for  its  determination:  People*e  Batik  t.  MargUoUi,  70  Md. 
482|  82  Am.  St  Rep.  408^  aad  note. 
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[116  NOBTH  Caxolina«  88.] 

flvKBRsmp — SuBBOOATiov— Right  to.  How  Lost.  ^ A  rarety  who  paji  a 
judgment  againtt  hit  prinoipal  and  has  it  entered  "latiflfied,"  without 
having  it  assigned  to  a  trustee  for  his  benefit,  thereby  loses  his  remedy 
of  rabrogation  to  the  rights  of  the  creditor,  as  against  his  principal,  and 
a  oosnrety. 

flVBMrrsHiP— SuBBOOATiov. — A  surety  who  pays  the  debt  of  his  prinoipal 
Is  entitled  to  be  subrogated  to  the  rights  of  the  creditor,  as  against  his 
principal  and  a  cosurety,  and  he  is  also  entitled  to  hare  a  judgment 
against  the  principal  which  he  has  paid  assigned  to  a  trustee  for  his 
benefit^  in  order  to  compel  his  cosurety  to  contribute  his  pro  rata  liac 
bility. 

SmurrTBHip^-RiaaT  to  Sioubb  Cohtbibution  vrok  Cosusbtt. — A  surety 
who  has  paid  one-half  of  a  judgment  against  himself,  his  prinoipal  and 
his  cosurety^  and  has  had  satisfaction  entered  as  to  the  part  paid,  may 
procure  the  assignment  of  the  other  one-half  of  such  judgment  to  a 
trustee  for  his  benefit,  in  order  to  coznpel  his  cosurety  to  contribute  hia 
fro  rata  liability. 

Action  by  Peebles,  as  trustee,  against  Gay,  as  executor,  to 
determine  the  respective  rights  of  defendants  to  a  trust  fund. 
Judgment  disallowing  the  claim  of  J.  M.  Grant,  trustee,  and 
he  appealed.  On  the  trial,  a  jury  being  waived,  the  follow- 
ing issues  were  submitted  to  the  court:  **  1.  Is  the  defendant, 
J.  M.  Grant,  as  trustee  for  William  Grant,  entitled  to  the 
fond  in  controversy"?  2.  ''Is  the  defendant,  W.  C.  Hardy, 
entitled  to  the  fund  in  controversy"?  The  plaintiff  was 
trustee  in  two  trust  deeds,  made  to  him  by  A.  Capehart.  One 
to  secure  a  debt  of  eight  thousand  dollars,  due  M.  C.  Cam* 
•fon,  recorded  September  12, 1881,  and  the  other  to  secure  a 
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debt  of  eighteen  thousand  dollarSi  due  Hardy  Bros.,  recorded 
May  30,  1889.  Judgment  was  docketed  April  4,  1887,  in 
favor  of  W.  E.  Spivey,  trustee,  against  W.  Grant  and  A. 
Capehart  for  three  thousand  dollars,  to  be  discharged  upon 
payment  of  nine  hundred  and  forty  dollars  and  forty-one 
cents,  with  interest  and  costs.  These  judgment  debtors  were 
cosureties  on  a  bond  given  by  A.  Grant  and  J.  M.  Grant,  on 
account  of  which  the  judgment  was  rendered.  Alias  execu- 
tion issued  thereon,  and  the  following  return  was  attached 
thereto  by  the  sheriff:  "  Satisfied  in  full  January  24,  1888.'* 
The  judgment  docket  contained  the  following  entries: 

"  One-half  of  the  principal  costs  and  interest  of  this  execD- 
tion  has  been  paid  and  settled  by  William  Grant,  and  to  that 
extent  is  satisfied. 

^  W.  B.  Spivbt,  trustee,  by  B.  B.  Peebles,  his  attor- 
ney, this  January  23,  1888." 
*'This  January  24,  1888,  for  value  received  of  J.  H.  Grants 
I  hereby  sell,  transfer,  and  assign  to  said  J.  M.  Grant,  in 
trust  for  the  use  and  benefit  of  William  Grant,  his  father, 
the  balance  due  on  the  judgment  mentioned  within  (it  being 
one*half  thereof),  without  recourse  on  me. 

"  W.  E.  Spivby,  trustee,  by  R.  B.  Peebles,  attorney.*' 

J.  M.  Grant,  trustee  of  William  Grant,  claimed,  out  of  the 
fund  arising  from  the  sale  by  the  trustee,  a  certain  amount 
as  still  due  upon  the  Spivey  judgment.  Defendant  Hardy 
contended  that  this  judgment  had  been  fully  satisfied,  and 
that  he  was  entitled  to  all  of  the  balance  in  the  hands  of  the 
trustee  after  the  satisfaction  of  the  Cameron  debt  and  ex- 
penses.    Plaintiff  brought  this  action  to  settle  this  dispute. 

W.  W.  Peebles  &  Son,  for  B.  S.  Gay  and  W.  C.  Hardy. 

R.  B.  Peehlesy  W.  H.  Day,  and  T.  W.  Mason,  for  J.  M.  Grant 

and  William  Grant. 

*®  MacBae,  J.  On  objection  of  defendants'  counsel  that 
the  statement  of  the  case  on  appeal  was  not  properly  in  this 
court,  it  not  having  been  sent  up  with  the  transcript  of  the 
record,  aflBdavit  was  made  by  plaintiff's  counsel,  and  a  cer- 
tiorari issued,  and  the  same  treated  as  served,  and  return 
made  thereto,  it  being  admitted  that  the  case,  properly  certi- 
fied, was  now  on  file. 
'  There  is  no  merit  in  the  objection  of  defendant  that  the 
exception  to  instructions  given  by  the  court,  of  itself,  is  too 
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general,  and  therefore  ought  not  to  be  considered.  It  will  be 
seen  that  there  was  but  one  question  in  the  case,  and  that  is 
fully  presented  in  the  second  instruction  of  his  honor:  '^That 
if  the  jury  believed  that  William  Grant,  one  of  the  sureties, 
paid  with  his  own  money  to  Spivey,  the  plaintiff,  with  the 
understanding  and  agreement  that  Spivey  should  satisfy  the 
judgment  as  to  one-half,  and  transfer  it  as  to  the  balance  to 
J.  M.  Grant,  as  trustee,  for  the  use  and  benefit  of  William 
Grant,  with  a  view  to  keep  the  judgment  alive  as  to  one-half, 
and  that  Spivey  did  thus  transfer  it,  still  the  jury  should 
answer  the  first  issue,  no,  and  the  second  issue,  yes,  for  the 
reason  that,  in  the  opinion  of  the  court,  one  surety  could  not 
thus  keep  alive  half  of  a  judgment  as  to  his  cosurety." 

Upon  general  principles  of  equity  a  surety,  paying  the  debt 
of  his  principal,  was  entitled  to  be  substituted  to  all  the  rights 
of  the  creditor  in  the  premises  as  to  collaterals,  and  could 
enforce  the  same  in  a  court  of  equity.  This  is  the  doctrine 
of  subrogation,  and  in  it  is  included  the  right  of  the  surety, 
on  payment  of  the  judgment,  to  have  an  assignment  of  the 
same  to  a  trustee  for  his  benefit.  Indeed,  it  was  ^^  early 
laid  down  by  our  court  that  the  only  way  for  a  surety  to  pre- 
serve the  lien  of  the  judgment  against  his  principal  in  his 
own  favor  was,  upon  payment  by  him  of  the  same,  to  have 
ibe  judgment  assigned  to  a  trustee  for  his  use.  If  he  per- 
mitted the  judgment  to  be  satisfied  without  any  assignment, 
the  remedy  of  subrogation  was  lost:  Hodges  v.  Armstrongj  8 
Dev.  253;  Sherwood  v.  Collier,  3  Dev.  380;  24  Am.  Dec.  264; 
Tiddy  v.  Harris,  101  N.  C.  589;  Ules  v.  Rogers,  113  N.  C.  197, 
200;  37  Am.  St.  Rep.  627.  The  act  of  1777  (Code,  sec.  2093) 
provided  him  a  summary  method  at  law  of  obtaining  judg- 
ment against  his  principal  for  the  amount  paid  as  his  surety, 
but  his  equitable  remedy  still  subsisted:  Calvert  v.  Peebles,  82 
N.  G.  334.  In  some  jurisdictions  these  equitable  rights  are 
administered  without  an  actual  assignment:  2  Brandt  on 
Suretyship,  309.  Upon  the  same  principle  of  equity  and 
natural  justice  the  right  of  one  surety  to  compel  contribution 
of  another  exists,  and  might  have  been  enforced  in  a  court  of 
equity;  as  also  might  the  right  of  one  surety  to  the  benefit 
of  an  indemnity  given  by  his  principal  to  another  surety. 

The  act  of  1807  (Code,  sec.  2094)  provides  that  where  one  or 
more  sureties  have  been  compelled  to  satisfy  the  contract  of 
their  principal,  they  may  sue  their  cosureties  for  their  ratable 
part  of  the  debt  paid  for  the  principal.    And  it  was  held  that 
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a  cosurety  who  pays  the  bond  debt,  for  which  the  other 
surety  is  equally  bound,  shall  be  deemed  a  bond  creditor  in 
the  administration  of  the  estate  of  the  deceased  cosurety: 
HoweU  Y.  Reams,  78  N.  G.  891.  And  it  is  broadly  stated  in 
Brandt  on  Suretyship,  309,  that  ''a  surety  who  pays  his 
principal's  debt  is  entitled  to  be  subrogated  to  all  the  rights 
and  remedies  of  the  creditor  against  his  cosurety  in  the  same 
manner  as  against  the  principal."  This  is  founded  in  reason 
and  justice,  and  up  to  the  adoption  of  our  present  constitu- 
tion was  enforced  in  the  courts  of  equity.  Article  4,  section 
li  of  the  constitution  abolished  the  distinction  between 
actions  at  law  and  suits  in  equity,  ^*  leaving  such  rights 
and  remedies  to  be  enforced  in  the  one  court  which  thereto- 
fore had  administered  simply  legal  rights. 

In  State  ex  rel.  Rice  v.  Heam,  109  N.  C.  150,  where  a  co- 
surety, who  paid  the  amount  due  upon  a  judgment  against 
his  principal,  himself,  and  the  other  surety,  had  the  whole 
judgment  assigned  to  a  trustee  for  his  benefit,  in  order  the 
more  easily  to  obtain  contribution  from  his  cosurety,  this 
court,  through  Merrimon,  C.  J.,  pronounced  this  assignment 
a  legitimate  transaction;  and,  when  the  trustee  attempted  to 
assign  the  judgment  for  value  to  a  third  party,  it  was  held 
that  the  surety  for  whose  benefit  it  was  assigned  could 
compel  a  due  observance  of  his  equitable  rights,  and  have 
the  judgment  marked  satisfied. 

It  would  not  have  been  improper  for  the  defendant  William 
Grant,  in  this  case,  to  have  the  whole  judgment  assigned  to 
the  trustee  for  his  benefit,  as  the  same  could  only  have  been 
enforced  in  his  favor  as  against  his  cosurety  Capehart  for  his 
pro  rata  liability.  The  same  end  is  accomplished  by  the 
satisfaction  of  one-half  of  the  judgment  and  the  assignment 
to  a  trustee  of  the  other  half  for  his  benefit,  as  against  his 
cosurety.  This  court,  exercising  its  equitable  jurisdiction, 
will  see  that  he  retains  no  further  security  than  would  cover 
the  pro  rata  part,  for  which  he  is  entitled  to  contribution. 
Thus,  he  is  afibrded  now  just  the  same  relief  as  he  would 
have  had  under  the  former  system.  Principles  are  preserved 
without  the  necessity  of  resorting  to  different  courts. 

Any  question  as  to  the  effect  of  satisfaction  of  the  judg- 
ment being  entered  of  record  is  taken  away  by  the  action  of 
the  court  at  a  subsequent  term,  in  amending  the  record  by 
striking  out  the  entry  of  satisfaction.  This  order  has  been 
oertified  from  the  court  below,  and  made  part  of  the  record 
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here,  without  objection  being  made  theretOi  and,  we  presume, 
by  the  consent  of  all  parties. 
Error.    New  trial.  

SvBimHiP— ScTBROOATiON.— A  Buret  J,  on  paying  the  debt  of  the  prinel* 
ptl,  it  entitled  to  be  pnt  in  the  place  of  the  creditor,  and  to  arail  himielf  of 
ell  <v  any  of  the  collateral  secnritiea,  meana,  or  remediee  which  the  creditor 
haa  for  enforcing  payment  against  his  principal:  Bank  r,  />tsDOfi»  4  Vt.  687; 
24  Am.  Dec.  640;  Mitchell  ▼.  De  WiU,  26  Tex.  Snpp.  180;  78  Am.  Dec.  661, 
and  note;  Bdgerlff  ▼.  Bmeraon^  23  K.  H.  656;  66  Am.  Deo.  207,  and  notei 
Pratt  T.  TkomUn,  28  Me.  366;  48  Am.  Dec  492;  and  note;  C%Umm  t.  Bmam* 
ad;  1  Ala.  23;  34  Am.  Dea  767,  and  note;  MeOlung  r.  Betrne,  10  Leigh. 
394;  34  Am.  Dea  739.  See,  further,  the  notes  to  PoU  t.  NcUhan$^  87  Am. 
Deo.  468^  and  Hew  Btcfford  ImL  t.  Hathaway,  46  Am.  Rep.  296. 
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IznuDmoii— Fuoxnya  tbom  Juanoi.— Departure  from  a 

after  the  commission  of  an  act  in  furtherance  of  a  orime  subsequently 
ooDsnmmated  is  a  flight  from  justice,  and  renders  the  fngitire  liable  to 
extradition. 

■xTBADmoii— FnoinvB  vrom  Justics.— One  who  while  within  one  state 
makes  false  representations  to  procure  the  goods  of  another  to  be  shipped 
to  him  in  another  state,  and  tben  goes  in  the  latter  state  before  the 
goods  are  shipped  to  him  on  the  faith  of  such  representations,  is  a  fugi* 
tire  from  the  justice  of  the  former  state,  and  liable  to  extradition. 

SxTRADTnoK — DisoRsnoN  ov  GovsBNOR.*-In  regard  to  matters  of  extra- 
dition the  judiciary  may  review  and  control  the  action  of  the  governor 
in  regard  to  points  of  law,  but  cannot  interfere  in  regard  to  any  matten 
within  bis  discretion.  It  is  within  his  discretion  to  issue,  or  to  refuse 
to  issue,  a  warrant  of  arrest  in  extradition,  or  to  revoke  it  when  issiied» 
i^  in  his  opinion,  it  is  sought  for  ulterior  purposes. 

C.  R.  Thomas  and  P.  H.  PeUetier^  for  the  relator. 

W.  W.  Clarl  and  0.  H.  Ouiauj  for  the  respondent. 

*^  BuRWELLy  J.  The  record  shows  that  the  governor  of 
the  state  of  Pennsylvania  made  a  requisition  on  the  gov- 
ernor of  this  state  for  the  arrest  of  the  petitioner,  William 
Sultan,  who  had  been  indicted  in  the  former  state  for  obtain- 
ing goods  under  false  pretenses  from  the  firm  of  Morris  New- 
berger  &  Son,  of  the  city  of  Philadelphia.  His  excellency^ 
^  the  governor,  upon  an  examination  of  the  requisition  and 
the  accompanying  papers,  issued  his  warrant  in  due  form 
for  the  arrest  of  the  alleged  fugitive  and  his  delivery  to  th« 
agent  of  the  state  of  Pennsylvania. 
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Thereupon  a  writ  of  habeas  corpus  was  sued  out  in  his  be* 
half,  and  upon  hearing  the  matter  his  honor  discharged  the 
petitioner  from  custody,  assigning  two  causes  for  his  action: 
1.  His  finding  as  a  fact  that  the  petitioner  was  not  a  fugi* 
tiye  from  justice;  and  2.  That  the  process  was  instituted  and 
procured  for  the  purpose  of  enforcing  and  collecting  a  debt 
due  to  Morris  Newberger  &  Son. 

The  indictment  found  against  the  petitioner  in  the  oitj 
and  county  of  Philadelphia  charges  the  petitioner  with  hav- 
ing obtained  from  Morris  Newberger  &  Son,  on  the  seven- 
teenth  day  of  September,  1892,  certain  goods  by  certain 
false  and  fraudulent  pretenses.  It  is  in  proper  formi  and  it 
is  duly  certified  that  the  ofiense  therein  charged  is  a  crime 
under  the  laws  of  the  state  of  Pennsylvania. 

The  guilt  or  innocence  of  the  petitioner  cannot  be  inqnired 
of  in  this  proceeding.  It  is  not  pretended  that  the  peti* 
tioner  was  not  in  the  city  of  Philadelphia  on  the  seventeenth 
day  of  September,  1892,  the  date  when  it  is  charged  in  the 
indictment  that  he  made  the  false  pretense  and  thereby  ob- 
tained the  goods.  I^  therefore,  we  consider  only  the  allegap 
tion  of  the  indictment,  and  the  fact  that  the  person  therein 
charged  with  a  crime  against  the  laws  of  Pennsylvania  ia 
now  in  this  state,  we  must  conclude  that,  being  within  thie 
jurisdiction,  he  is  here  to  be  considered  a  fugitive  from  jue* 
tice.    This  seems  to  be  conceded. 

But  it  appears  from  the  afiidavit  of  Morris  Newberger, 
which  constitutes  a  part  of  the  document  upon  which  the 
governor  issued  his  warrant,  and  from  the  afiidavit  of  the 
petitioner,  that  the  goods,  which  in  the  indictment  are  said 
to  have  been  obtained  by  the  petitioner  on  the  seventeenth 
day  of  September,  1892,  the  date  of  the  alleged  false  repre- 
sentation, ^*  were  not  in  fact  delivered  to  him  on  that  day, 
but  were,  on  the  sixth  day  of  October,  1892,  delivered  by 
Morris  Newberger  &  Son  to  a  common  carrier  in  the  city  of 
Philadelphia,  consigned  to  the  petitioner  at  Newborn,  in  thie 
state,  where  the  petitioner  resided,  and  whither  he  had  gone 
after  making  a  contract  on  the  17th  of  September  for  the 
shipment  of  the  goods  to  him  at  his  home  in  this  state. 

Assuming,  therefore,  that  the  petitioner,  being  in  the  city 
of  Philadelphia  on  September  17,  1892,  made  then  and  there 
to  citizens  of  Pennsylvania  false  and  fraudulent  pretenses,, 
contriving  and  intending  by  means  thereof  to  induce  them 
to  deliver  on  October  6,  1892,  certain  goods  to  a  common 
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carrier  in  said  city  for  shipment  to  him  in  this  state;  and 
thereafter,  but  prior  to  October  Gth,  left  that  state  and  re* 
turned  to  his  home  here,  we  think  he  is  a  *^  fugitive  from 
justice."  As  we  have  said,  the  truth  or  falsity  of  the  charge- 
that  he  made  the  false  pretenses  cannot  be  inquired  into.. 
If  the  delivery  to  the  common  carrier  be  considered  a  deliv-^ 
erj  to  him  (and  we  see  no  reason  why  it  should  not  be  sa 
considered),  the  whole  crime,  if  there  was  one,  was  committed 
within  the  jurisdiction  of  the  court  where  the  indictment  haa 
been  found. 

But  it  does  not  seem  to  us  to  be  essential  that  we  should 
hold  the  delivery  to  the  carrier  equivalent  to  a  delivery  to 
the  petitioner  before  we  can  adjudge  that  the  crime  charged 
was  committed  within  the  jurisdiction  of  the  Pennsylvania 
court  For,  if  the  false  pretense  was  used  in  that  state  by 
the  petitioner,  there  present,  to  induce  a  citizen  of  that  state 
to  part  with  his  property,  by  sending  it  to  the  petitioner  in 
this  state,  and  the  petitioner  then  fraudulently  obtained  here 
the  possession  of  the  goods,  the  court  of  that  state  has  juris-> 
diction  of  the  offense,  and  the  court  of  this  state  has  jurisdic- 
tion also.  It  is  said:  '^Where  a  false  pretense  is  uttered  in 
A,  and  the  money  obtained  in  B,  the  venue  may  be  laid 
either  in  A  or  B.  This,  in  England,  is  finally  settled  by 
••  statute,  which,  however,  is  in  this  respect  affirmatory  of 
the  common  law.  In  several  instances  it  has  been  held  that 
the  forum  that  first  takes  cognizance  of  the  offense,  whether 
it  be  the  forum  of  the  uttering  of  the  pretense  or  that  of  the 
forwarding  of  the  goods,  attaches  to  itself  jurisdiction": 
Wharton's  Criminal  Law,  sec.  1206.  This  is  quoted  with 
approval  in  2  Moore  on  Extradition,  page  942,  and  that 
author  adds:  '^This  rule  does  not  apply  to  false  pretenses 
only,  but  obtains  in  regard  to  various  other  kinds  to  the  com- 
mission  of  which  several  facts,  which  may  occur  at  different 
times  and  places,  are  essential.  In  such  a  case  it  may  be 
held  that  a  man  may  be  regarded  as  a  fugitive  from  the  jus- 
tice of  the  state  where,  being  corporally  present,  he  commits 
any  of  the  criminal  acts  that  respectively  give  jurisdiction  to 

punish  the  offense As  the  law  does  not  separate  the 

elements  so  as  to  destroy  jurisdiction  of  the  offense,  we  should 
not  divide  them  so  as  to  defeat  the  recovery  of  jurisdiction 
over  the  oiTender." 

It  seems  that  if  a  person,  being  beyond  the  limits  of  the 
state,  by  means  of  a  false  pretense  communicated  in  some 
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way — ^as  by  letter — to  a  person  in  this  state,  obtains  goods 
from  that  person,  he  nJay  be  indicted  here,  though  he  has 
never  actually  come  within    the  state,   and,   if   afterward 
found  within  the  jurisdiction  of  our  courts,  may  be  arrested 
and  tried:  1  Bishop's  Criminal  Law,  7th  ed.,  sec.  109;  State 
y.  Hall,  114  N.  0.  909;  41  Am.  St.  Rep.  822.    It  may  be  that 
he  could  not  be  brought  by  extradition  proceedings  into  the 
state,  for,  in  such  case,  he  might  not  be  considered  '^  a  fugi- 
tive from  justice";  but  if  he  voluntarily  comes  within  the 
jurisdiction  he  may  be  punished.     As  is  said  in  People  v. 
AdamSf  8  Denio,  190,  45  Am.  Dec.  468:  ^'  Impotent,  indeed, 
must  our  laws  be  if  the  contriver  of  the  mischief,  by  whose 
efforts  alone  the  cheat  was  effected,  can  escape  punishment 
on  the  ground  that  he  was  out  of  the  state  when  his  fraudu- 
lent machinations  were  concocted,  and  when  they  took  effect 
within  it."     A  fortiori  should  he  be  *^  punishable  here,  if  he 
was  actually  present  in  the  state  when  he  concocted  his  fraud- 
ulent machinations,  and  only  retired  from  the  state  after  be 
had  put  them  in  operation. 

If,  therefore,  the  petitioner  did  go  to  the  city  of  Phila- 
delphia, and  there  make  to  Morris  Newberger  &  Son  false 
and  fraudulent  pretenses,  and  thereby  induced  them  to  sell 
him  goods  to  be  shipped  to  him  at  his  home  in  this  state, 
and  the  goods  were  so  sent,  he  is  amenable  to  the  laws  of  the 
Mate  of  Pennsylvania. 

He  was  actually  in  that  state  when  the  crime  charged 
against  him  was  begun.  Now,  when  he  is  sought  by  eztra- 
•dition  process,  the  crime  is  completed.  After  beginning  the 
perpetration  of  the  crime  he  left  that  state.  The  purpose  he 
had  in  view  in  leaving  the  state  is  immaterial:  Kingsbury^i 
case,  106  Mass.  223;  Roberts  v.  ReUly,  116  U.  S.  80.  He  is 
found  here,  and  must  be  deemed  a  fugitive  from  the  justice 
of  that  state  within  whose  borders  he,  being  actually  present, 
put  in  operation  an  offense  against  herlavv:  In  re  Cook,  49 
Fed.  Rep.  833. 

Upon  this  subject,  in  the  last  cited  case,  Jenkins,  J.,  said: 
**The  purpose  of  the  constitutional  provision  was  that  crim- 
inals should  find  no  asylum  within  any  state  of  the  union; 
that  •  the  law  might  every  where  and  in  all  cases  be  vindi- 
cated.' It  will  not  do  to  refine  too  curiously  upon  such  enact- 
ments, so  that  the  very  design  of  the  law  shall  prove  abortive, 
8o  that  that  shall  become  a  shield  and  a  protection  which 
was  designed  as  a  weapon  of  offense.    Can  it  be  that  one  may 
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not  be  regarded  as  a  fugitive  from  justice  who,  within  a  state, 
hires  another  to  kill  and  murder,  but  before  the  killing  de- 
parts the  jurisdiction  to  avoid  the  consequences  of  the  mur- 
der he  has  designed  ?  Can  it  be  that  if  one  that  is  within  a 
state  makes  false  representations  to  procure  the  goods  of 
another,  and  departs  that  state  before  the  other  actually 
parts  with  his  property  on  the  faith  of  these  representations, 
he  may  not  be  deemed  a  fugitive  from  justice?  •*  Or,  to  use 
the  forcible  illustration  of  counsel  at  the  argument,  if  one 
places  a  dynamite  bomb  with  clock  attachment  on  the  prem* 
ises  of  another  that  will  explode  only  after  the  lapse  of  a  cer- 
tain time,  and  death  results,  so  that  the  act  is  murder,  but 
departs  the  state  before  the  explosion  to  avoid  the  conse- 
quences of  his  act,  is  he  not  to  be  regarded  as  a  fugitive  from 
justice?  To  put  the  question  is  to  answer  it  The  subse- 
quent event  was  the  consequence  of  the  act,  naturally  result- 
ing from  it.  The  subsequent  event  was  designed  to  happen 
from  and  by  reason  of  the  act  done.  The  event,  when  it 
occurs  as  the  consequence  of  the  act,  gives  quality  to  the  act, 
rendering  it  criminal.  The  result  was  the  foreseen  and  de- 
signed consequence  of  the  act,  stamping  it  as  a  crime.  It  is 
immaterial  whether  the  agency  employed  be  an  inanimate 
object  or  a  sentient  being.  The  result  was  designed  by  and 
naturally  flowed  from  his  original  act,  which,  by  reason  of 
the  result  and  the  foreseen  and  intended  result,  is  criminaL 
Departure  from  the  jurisdiction  after  the  commission  of  the 
act,  in  furtherance  of  the  crime  subsequently  consummated, 
is  a  flight  from  justice  within  the  meaning  of  the  law." 

We  think  that  his  honor  also  erred  when  he  undertook  to 
inquire  into  the  motive  and  purpose  of  this  extradition  pro- 
ceeding. In  such  matters  the  judiciary  may  review  and  con- 
trol the  action  of  the  governor  in  regard  to  points  of  law, 
t)ut  cannot  interfere  with  such  action  in  regard  to  any  mat- 
ter within  the  discretion  of  the  governor:  Hughts^  caaSy 
PhiU.  (N.  C.)  57.  The  executive  and  judicial  are  co-ordi- 
nate departments  of  the  government.  The  judiciary  will 
control  and  correct  the  acts  of  the  executive  officers  only 
when  they  are  acting  contrary  to  law  or  without  its  sanction. 
In  this  matter,  as  we  have  said,  the  governor  was  authorized 
by  the  law,  upon  the  document  laid  before  him,  to  issue  his 
warrant  for  the  arrest  and  delivery  of  the  petitioner.  The 
law  which  clothes  him  with  the  power  to  issue  that  warrant 
*'  invests  him  with  a  discretion  not  to  issue  it,  or,  if  he  has 
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issued  it,  to  revoke  it,  if,  in  his  opinion,  his  warrant  is  soughti 
not  to  aid  in  bringing  the  alleged  criminal  to  trial  for  his 
offense,  but  for  some  other  ulterior  purpose.  It  has  been  well 
eaid:  *'In  our  polity  the  judiciary  have  a  power  and  are 
clothed  with  a  duty  unique  in  the  history  of  the  govern- 
ment, vis.,  the  power  and  duty  to  declare  legislative  enact- 
ments and  executive  acts  which  are  in  conliict  with  oar 
written  constitutions  to  be  for  that  reason  void  and  of  no 
effect  In  this  America  has  taught  the  world  the  greatest 
lesson  in  government  and  law  it  has  ever  learned,  namely, 
that  law  is  not  binding  alone  upon  the  subject,  and  that  the 
conception  of  law  never  reaches  the  full  development  until 
it  attains  complete  supremacy  in  the  form  of  written  consti- 
Cutions,  which  are  the  supreme  law  of  the  land,  since  their 
iprovisions  are  obligatory  both  upon  the  state  and  upon  those 
subjected  to  its  rule,  and  equally  enforceable  against  both, 
and,  therefore,  law  in  the  strictest  sense  of  the  term." 

As  in  the  performance  of  its  '*  unique  duty"  the  judiciary 
will  declare  no  enactment  of  the  legislative  department  void, 
because  unconstitutional,  unless  it  is  plainly  so;  likewise,  it 
will,  with  equal  solicitude,  abstain  from  encroachment  on 
the  province  of  the  executive  department,  and  will  never  de- 
clare the  acts  of  its  officers  illegal  unless  clearly  so,  and  not 
-within  the  scope  of  that  discretion  with  which  the  law  itself 
has  clothed  them.  The  judiciary  cannot  review  or  control 
the  executive  in  its  exercise  of  that  discretion. 

Reversed.  ^___ 

BxTBADinoN.^Bxecative  disoretion  in  oansing  arrMk  and  dellTary 
mod  the  jariadiotion  of  oonrti  to  inqaire  into  tho  canse  of  dateationi 
Bee  the  extended  note  to  Matter  qf  Fetter^  67  Am.  Deo.  S88.  The 
question  who  ia  a  fugitive  is  diaoaased  in  State  v.  Hall,  116  N.  01  Sll| 
^poetf  p.  t  with  special  reference  to  those  oaaeain  which  a  penon  ia  one 
4tata  firea  a  gnn  or  doea  soma  other  act  with  the  intent  to  kill  or  injora 
another  lyraon,  then  in  an  adjoining  atate,  and  whoaa  eztiaditioa  k  da- 
mandad  by  the  anthoritiaa  of  the  latter  atata^ 
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Gaskins  v.  Davis. 

[116  NOBTH  Cabouma,  85.] 

ComfTEROLATif  Bbhotiyblt  Statbd  is  cured  by  a  nply  eontalning  the 
allegations  omitted  from  the  counterclaim. 

TsBSFAsa — ^UNLAwraL  Rbmoyal  ow  Standing  Timbbr^-Daiiaois. — In  an 
actioa  of  trespass  for  an  unlawful  entry  upon  land  and  cutting,  carry* 
ing  away,  and  converting  timber  growing  thereon,  the  injured  party  is 
entitled  to  recover  the  value  of  the  timber  when  it  was  first  severed 
from  the  land,  together  with  adequate  damage  for  any  injury  done  to 
the  land  in  removing  it. 

TiMBBB— Unlawful  Rbmoval— Rigbt  of  Profbrtt  and  Rboaptubb. — 
So  long  as  timber  unlawfully  cut  and  removed  from  the  land  of  another 
ia  not  changed  into  a  different  species,  as  by  sawing  into  boards,  the 
owner  of  the  land  retains  the  right  of  property  in  the  specific  logs,  and 
may  regain  possession  of  them,  either  by  recapture  or  by  any  other 
remedy  provided  by  law,  although  additional  value  may  have  been 
imparted  to  them  by  transporting  them  to  a  better  market,  or  by 
improvements  in  their  condition  short  of  an  actual  alteration  of  species. 

TBBSFA3S— >CoNVBRSION  OF  PrOPBRTT  INTO  DiFFERBNT  SPBCIBR — DaMAOBS. 

If  a  trespasser  acting  in  good  faith,  and  under  an  honest  belief  that  title 
is  in  him,  has  converted  property  taken  into  a  different  species,  the 
property  in  its  altered  state  cannot  be  recoYored,  but  only  damages  for 
the  wrongful  taking  and  conversion. 
TiMBKR— Unlawfol  Rbmoval— Reoapturb. — A  trespasser  who,  acting  in 
good  faith  and  under  an  honest  belief  that  title  is  in  him,  removes 
timber  from  the  land  of  another,  cannot  upon  the  recapture  of  the 
timber  by  the  owner  claim  the  increase  in  value  by  reason  of  trans- 
portation by  him  to  a  better  market,  nor  can  he,  in  an  action  against 
him  to  recover  for  other  timber  unlawfully  remoYed  by  him,  recoup  by 
way  of  counterclaim  the  increase  in  Yalue  imparted  by  him  to  the  tim* 
ber  so  recaptured. 

W,  W.  Clark,  for  the  appellant 

F.  M.  Simmons  and  P.  M.  Pearsallj  for  the  appellee. 

0^  Avert,  J.  The  plaintiff's  complaint  is  in  the  nature 
of  a  declaration  for  trespass  in  the  entry  by  the  defendant 
upon  her  land  after  being  forbidden,  and  cutting,  carrying 
away,  and  converting  to  his  own  use,  valuable  timber  that 
^fraa  growing  thereon,  to  her  damage  five  hundred  dollars. 
The  logs  after  being  severed  were  transported  to  Newbern  in 
two  lots,  one  of  which  lots  were  seized  by  plaintiff  after  reach- 
ing that  city,  where  it  was  much  more  valuable  than  at  the 
atuinp,  and  was  sold  by  her  for  the  sum  of  one  hundred  and 
twelve  dollars.  The  other  lot  was  converted  into  boards  and 
«old  by  the  defendant.  The  defendant,  for  a  second  defense, 
sets  up,  by  way  of  counterclaim,  the  seizure  of  the  logs  by  the 
plaintiff^  and  though  the  counterclaim  may  be  a  defective 
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■tatement  of  the  defendant's  cause  of  action,  in  that  it  faila 
to  aver  an  unlawful  taking,  the  defect  is  cured,  if  the  counter- 
claim can  be  maintained  at  all,  by  the  reply,  which,  by  way 
of  aider,  raises  the  question  of  the  rightfulness  of  the  seizure. 

The  well-established  rule  is  that  in  such  cases  the  injured 
party  is  entitled  to  recover  of  the  trespasser  the  value  of  the 
timber  where  it  was  first  severed  from  the  land,  and  became 
a  chattel  {Bennett  v.  Tfiompson^  13  Ired.  146),  together  with 
adequate  damage  for  any  injury  done  to  the  land  in  remov- 
ing it  therefrom.  As  long  aa  the  timber  taken  was  not 
**  changed  into  a  different  species,  as  by  sawing  into  boards, 
the  owner  of  the  land  retained  her  right  of  property  in  the 
specific  logs  as  fully  as  when  by  severance  it  became  her 
chattel  instead  of  a  part  of  the  realty  belonging  to  her:  Potter 
y.  Madre^  74  N.  C.  36.  The  value  of  the  material  taken 
indicates  the  extent  of  the  loss,  where  there  are  no  circum* 
stances  of  aggravation  or  willfulness  shown,  and  is  the  usual 
measure  of  damages.  Where  the  trespasser  has  converted 
the  property  taken  into  a  different  species,  under  the  rule  of 
the  civil  law  which  we  have  adopted,  the  article  in  its  altered 
state  cannot  be  recovered,  but  only  damages  for  the  wrongful 
taking  and  conversion,  when  the  change  in  its  form  is  ''made 
by  one  who  is  acting  in  good  faith  and  under  an  honest  belief 
that  the  title  was  in  him." 

In  Potter  v.  Mardre^  74  N.  C.  36,  Rodman,  J.,  delivering  the 
opinion  of  the  court,  says:  ''The  principle  of  equity  (applied 
in  that  case)  is  supported  by  the  analogy  of  the  rule  estab- 
lished in  this  state  by  the  decisions  which  hold  that  a  vendee 
of  land  by  a  parol  contract  of  sale,  who  takes  possession  and 
makes  improvements,  and  is  afterward  ejected  by  the  vendor, 
may  recover  the  value  of  his  improvements:  Albea  v.  Oriffin^ 
2  Dev.  &  B.  Eq.  9.  So,  if  one  who  has  purchased  land  from 
another,  not  having  title,  enters  and  improves,  believing  his 
title  good,  and  is  ejected  by  the  rightful  owner,  he  is  entitled  to 
compensation.  In  both  cases  one  who  is  morally  innocent 
has  confused  his  property  with  that  of  another,  and  he  is  held 
entitled  to  separate  it  in  the  only  way  it  can  be  done,  vis.^ 
by  being  allowed  the  value  of  his  improvements  in  the  raw 
material."  The  judge  laid  down  correctly  the  rule  as  to  the 
damage  that  the  plaintiff  was  entitled  to  recover  of  the  defend- 
ant for  the  original  trespass  the  value  of  the  logs  when  sev- 
ered at  the  stump,  and  adequate  damage  for  injury  done  to 
the  land  in  removing  them:  Potter  v.  Mardre^  74  N.  C.  36;  & 
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Am.  &  Eng.  Encj.  of  Law,  36;  Ross  v.  ••  Scoff,  15  Lea,  479. 
The  character  of  the  logs  had  not  been  changed  by  cutting 
and  transporting  to  Newbern,  but  the  value  had  probably 
been  greatly  enhanced.    The  approved  rule,  where  the  plain- 
tiff is  asking  damage  for  trespass,  seems  to  be  that  the  owner 
is  entitled  to  recover  the  value  of  the  logs  when  and  where 
they  were  severed  and  without  abatement  for  the  cost  of 
severance:  Franklin  Coal  Co.  v.  McMillan^  49  Md.  649;  33 
Am.  Rep.  280.     But,  if  he  prefers  to  follow  and  claim  the 
timber  removed,  he  is  entitled  to  do  so  as  long  as  the  species 
remains  unchanged.    The  plaintiff  was  entitled  to  recover  in 
a  claim  and  delivery  proceeding  the  logs  that  she  seems  to 
have  acquired  peaceful  possession  of  without  action.    Was 
the  defendant  entitled  by  way  of  recoupment  to  the  benefit  of 
the  enhanced  value  imparted  to  the  property  by  transporting 
it  to  market?     Had  they  been  sawed  up  in  planks  and  us^d 
to  construct  a  boat  the  plaintiff  would  not  have  been  entitled 
to  recover  the  boat  or  the  material  used  in  its  construction* 
But  if  the  plaintiff  had  then  unlawfully  seized  and  lost  or 
destroyed  the  boat,  and  the  defendant   had  been  thereby 
driven  to  an  action  to  recover  compensation  for  his  loss,  he 
might  have  recovered  the  value  of  the  boat,  together  with  the 
damage,  if  any  done,  to  his  land  in  removing  it  therefrom, 
but  the  present  plaintiff  would  have  been  entitled  to  deduct, 
by  way  of  counterclaim,  the  value  of  the  timber  which  was 
manufactured  into  the  boat  just  after  it  was  felled  and  con- 
verted into  a  chattel":  Potter  v.  Mar.drCj  74  N.  C.  38.    It  seems 
to  have  been  conceded  that  the  defendant  cut  and  carried 
away  the  logs  under  the  honest,  but  mistaken,  belief  that  the 
land  upon  which  they  were  growing  was  his  own.    Where  a 
trespasser  acts  in  good  faith  under  a  claim  of  right  in  remov- 
ing timber,  though  he  may  not  be  allowed  compensation  for 
the  cost  of  converting  the  tree  into  a  chattel,  may  he  not 
recoup,  in  analogy  to  the  equitable  doctrine  of  betterments, 
for  additional  value  imparted  to  the  property  after  its  con- 
version into  a  chattel  and  before  it  is  changed  into  a  different 
•*  species?    The  judge  below  in  allowing  the  defendant,  by 
way  of  recoupment,  the  benefit  of  the  enhanced  value  im« 
parted  to  the  logs  by  removal  from  the  stump  to  the  Newborn 
market,  seems  to  have  acted  upon  the  idea  that  the  defend- 
ant, by  reason  of  his  good  faith,  was  entitled  to  the  benefit  of 
the  improvement  in  value  imparted  by  his  labor  and  expense. 
In  Robs  v.  Scott^  15  Lea,  479,  where  it  appeared  that  the 
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defendant  had  entered  upon  land  to  mine  for  ooal,  and  under 
the  honest,  but  erroneous^  belief  that  he  was  the  owner,  had* 
built  houses  thereon,  it  was  held  that  the  plaintiff  might 
recover  the  cost  of  the  coal  in  HtUj  subject  to  reduction  by  an 
allowance  for  permanent  improvements  put  upon  the  land: 
See,  also,  In  re  United  etc.  Co.^  L.  R.  16  Eq.  46;  Hilton  v. 
Woode,  L.  R.  4  Eq.  432;  Foreyth  v.  Welh,  41  Pa.  St  291;  80 
Am.  Dec.  617.  The  weight  of  authority,  it  must  be  conceded, 
sustains  the  rule  that,  where  the  action  is  brought  for  dam- 
ages for  logs  cut  and  removed  in  the  honest  belief  on  the  part 
of  the  trespasser  that  he  had  title  to  them,  the  measure  of 
damages  is  the  value  in  the  woods  from  which  they  were 
taken,  with  the  amount  of  injury  incident  to  removal,  not  at 
the  mill  where  they  were  carried  to  be  sawed:  Tilden  v.  Johnr 
ean^  52  Vt.  628;  36  Am.  Rep.  769,  and  note,  770;  Herdic  ▼. 
Young,  65  Pa.  St.  176;  93  Am.  Dec.  739;  HiU  v.  Oanfield,  56 
Pa.  St.  454;  Moody  v.  Whitney,  38  Me.  174;  61  Am.  Dec.  239; 
Gushing  v.  Longfellow,  26  Me.  306;  GoUer  v.  Fett,  30  Cal.  482; 
Foote  V.  Merrill^  54  N.  H.  490;  20  Am.  Rep.  151;  Railway  Co. 
V.  Hutchinsy  32  Ohio  St.  571;  30  Am.  Rep.  629.  In  the 
absence  of  any  evidence  that  would  justify  the  assessment  of 
vindictive  damages  there  is  only  one  exception  to  the  rule  as 
we  have  stated  it,  and  that  is  where  the  trees  destroyed  are 
not  the  ordinary  timber  of  the  forest,  but  are  peculiarly  valu- 
able for  ornament  or  as  shade  trees. 

It  being  settled  in  this  state  that  the  right  to  the  specific 
chattel,  which  vests  on  severance  from  the  land  in  the  owner 
of  the  soil,  remains  in  him  till  the  species  is  changed,  we  are 
constrained  to  go  further,  though  it  may  sometimes  subject 
**  a  mistaken  trespasser  to  hardship,  and  hold  that  the 
true  owner  is  entitled  to  regain  possession  of  a  log  cut  and 
removed  from  his  land  either  by  recapture  or  by  any  other 
remedy  provided  by  law,  whatever  additional  value  may 
have  been  imparted  to  it  by  transporting  it  to  a  better  mar- 
ket, or  by  any  improvements  in  its  condition  short  of  an 
actual  alteration  of  species.  In  Wymouth  v.  Chicago  etc.  Ry. 
Oo.y  17  Wis.  550,  84  Am.  Deo.  763,  the  court  say:  "In  deter- 
mining the  question  of  recaption  the  law  must  either  allow 
the  owner  to  retake  the  property,  or  it  must  hold  that  he  has 
lost  his  right  by  the  wrongful  act  of  another.  If  retaken  at 
all,  it  must  be  taken  as  it  is  found,  though  enhanced  in 
value  by  the  trespasser.  It  cannot  be  returned  to  its  origi* 
nal  condition.     The  law  therefore  being  obliged  to  say  either 


Sepi  1894.]  Gaskins  v.  Davis.  443 

tbat  the  wrongdoer  shall  loee  his  labor,  or  the  owner  shall 
lose  the  right  to  take  the  property  wherever  he  may  find  it, 
very  properly  decides  in  favor  of  the  latter.     But  where  the 
owner  voluntarily  waives  the  right  to  reclaim  the  property 
itself,  and  sues  for  damages,  the  difficulty  of  separating  the 
enhanced  value  from  the  original  value  no  longer  exists.    It 
is  then  entirely  practicable  to  give  the  owner  the  entire  value 
that  was  taken  from  him,  which  it  seems  that  natural  justice 
requires,  without  adding   to  it  such  value  as  the  property 
may  have  afterward  acquired  from  the  labor  of  the  defend- 
ant.   In  the  case  of  recaption  the  law  does  not  allow  it, 
because  it  is  absolute  justice  that  the  original  owner  should 
have  the  additional  value.     But  where  the  wrongdoer  has 
by  his  own  act  created  a  state  of  facts,  when  either  he  or  the 
owner  must  lose,  then  the  law  says  the  wrongdoer   shall 
lose'*:  hie  Royal  Min.  Co.  v.  Hertin,  87  Mich.  332;  26  Am. 
Rep.  529,    note.    When,  therefore,  the  plaintiff  recaptured 
the  one  lot  of  logs  that  had  been  enhanced  in  value  by  trans- 
portation from  the  stump  to  the  city  market,  she  but  exe> 
cised  the    right,   given   her   by    law,    to  peacefully   regain 
possession  of  her  own  chattels  wherever  found.     She  was 
guilty  of  no  infringement  of  the  rights  of  the  defendant  for 
which  an  action  would  lie.    *'  It  is  familiar  learning  that  a 
defendant   can  only  maintain   successfully   a  counterclaim 
when  it  is  of  such  a  nature  that  he  could  recover  upon  it  in 
a  separate  suit  brought  against  the  plaintiff.     The  defendant 
eould  not  recover,  therefore,  either  in  a  distinct  action  for 
the  taking  of  the  logs  or  by  way  of  counterclaim.     When  the 
plaintiff  recaptured  the  logs  she  was  guilty  of  no  wrong,  and 
the  question  of  title  to  the  property  so  rightfully  taken  was 
eliminated  from  all  possible  future  controversy.    Her  rem- 
edy by  act  of  the  law  remained  as  to  so  many  of  the  logs  as 
she  had  not  regained  possession  of  by  her  own  act.     After 
she  had  recaptured  one  lot  the  property  in  them  in  their 
altered  state  and  at  the  new  $itm  revested  in  her  with  the 
absolute  jus  disponendif  as  in  the  case  of  her  other  personal 
property.     Nothing  remained  to  be  adjusted  in  the  courts 
except  her  claim  for  damages  for  the  taking  of  the  other  lot 
and  the  injury  to  the  land,  if  any,  incident  to  the  removal  of 
both  lots.    It  was  error,  therefore,  to  instruct  the  jury  that 
the  enhanced  value  imparted  by  removal  to  the  one  lot  of 
logs  might  be  allowed  the  defendant  as  a  counterclaim,  so  as 
to  set  off  the  damages  assessed  for  injury  to  the  land  and  for 
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the  yalae  at  the  stump  of  the  other  lot,  and  the  plaintiff  is 
entitled  to  a  new  trial. 

New  trial.  ^_^^ 

Tmji  BT  Aoobsion^Pbiuiohal  Pbofsrtt  Taksh  bt  Onb  hot  vbm 
OwNBB,  Whkthbb  can  BiooKB  Pbofbrtt  ot  the  L^tibb. — ^A  willful 
trMpaaaer  or  consoioas  wrongdoer  does  not  aoquiro  title  to  an  article  made 
by  him  with  the  material  of  another,  although  it  may  be  of  a  new  epeciee 
aftd  of  greater  value  than  the  material,  provided  the  identity  of  the  original 
material  can  be  ascertained.  In  other  words,  a  trespasser  who  willfully 
takes  the  property  of  another  can  acquire  no  right  or  title  to  it  on  the  prin* 
ciple  of  acoebsion,  but  the  owner  may  reclaim  it^  whatever  alteration  of 
form  it  may  have  undergone,  unless  it  is  so  changed  into  an  entirely  differ- 
ent species  as  to  be  incapable  of  identification.  *'A  willful  trespasser 
cannot  acquire  title  to  propert}*,  merely  by  changing  it  from  one  article  into 
another,  as  by  working  trees  out  down  into  shingles  or  into  oordwood,  logs» 
or  rails.  And  that  the  law  has  been  so  from  time  immemorial  is  evident 
from  the  year-books,  where  it  is  said  that  whatever  alteration  of  form  any 
property  may  undergo,  the  owner  thereof  may  take  it  in  its  new  thape^ 
provided  he  can  prove  the  identity  of  the  original  materials;  as  if  leather  be 
made  into  shoes,  cloth  into  a  garment,  trees  squared  into  timber,  or  iron  made 
into  bars.  It  is  true  that  if  plaintiff  fail  to  prove  the  identity  of  the  property 
in  question,  or,  in  other  words,  to  show  that  the  original  materials  were  the 
same  which  belonged  to  him,  he  cannot  recover;  but  whether  the  same  or 
not^  is  an  inquiry  into  a  fact,  which  falls  within  the  province  of  the  jury* 
The  pernicious  consequences  of  a  different  rule  are  sufficiently  obvious. 
Should  a  willful  trespasser  be  able  to  proteot  himself  by  any  change  which 
he  might  communicate  to  the  shape  or  form  of  the  materials,  an  unbounded 
license  would  be  given  to  plunder,  and  the  security  of  personal  property 
would  be  exceedingly  diminished."  This  doctrine  is  of  universal  applica- 
tion: Snyder  v.  Vaux,  2  Rawle,  423-428;  21  Am.  Dec.  466;  Riddie  r.  Driver, 
12  Ala.  590;  NeabiU  ▼.  SL  Paul  Lumber  Co,,  21  Minn.  491;  BeU$  v.  Lee^  6 
Johns.  348;  4  Am.  Dec  368;  Peirce  v.  Ooddard,  22  Pick.  659;  83  Am.  Dea 
764;  Sh-ubbee  v.  Trustees  t^  Oindnnaa  Ry,,  78  Ky.  481;  89  Am.  Rep.  251; 
Curtis  V.  Croat,  6  Johns.  168;  5  Am.  Dec.  204;  Weymouth  v.  Chicago  etc  Up. 
Co,,  17  Wis.  550;  84  Am.  Dec.  763;  Murphy  v.  Sioux  City,  etc  R.  R  Co,,  55 
Iowa,  473;  39  Am.  Rep.  175;  Oatcs  v.  Ryie  Boom  Co,,  70  Mich.  309;  Busek 
T.  Fisher,  89  Mich.  19SL  Perhaps  the  leading,  and  certainly  a  remarkably 
strong,  case  on  this  topic  is  that  of  Silsbury  v,  McCoon,  8  N.  Y.  379;  53  Am. 
Dec.  307.  A  qnautity  of  corn  was  taken  from  the  owner  by  a  willful  tres- 
passer, and  by  him  converted  into  whiskey,  and  it  was  decided  that  the 
property  was  not  changed,  and  that  the  whiskey  belonged  to  the  owner  of 
the  original  material.  This  was  upon  the  principle  that  a  willful  trespasser 
can  acquire  no  property  in  the  goods  of  another  by  any  change  wrought  in 
them  by  his  labor  and  skill,  howerer  great  the  change  may 'be,  provided  it 
can  be  proved  that  the  improved  article  was  made  from  the  original  materiaL 
This  case  also  goes  to  great  length  in  holding  that  an  innocent  purchaser 
from  the  wrongdoer  obtains  no  title  to  the  chattel  as  against  the  original 
owner.  The  court  said  that  a  trespasser  who  takes  the  chattel  of  another 
acquires  no  title  by  the  wrongful  taking,  and  if  "  the  wrongdoer  enhanoee 
the  value  of  the  chattel  by  labor  and  skill  bestowed  upon  it,  as  by  sawing 
logs  into  board%  splitting  timber  into  rail%  making  leather  into  shoes^  or 
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iron  into  ban^  or  into  a  tool,  tho  manafactared  article  still  belonfl^i  to  tbo 
owner  of  tho  original  material,  and  ho  may  retake  it^  or  recover  ita  improved 
vahe  in  an  action  for  damages.  And,  if  the  wrongdoer  sell  the  chattel  to 
an  honest  pnxchaaer  having  no  notioe  of  the  fraud  by  which  it  was  acquired, 
the  purchaser  obtaina  no  title  from  the  trespasser,  becanse  the  trespasser 
had  none  to  give.  The  owner  of  the  original  material  may  still  retake  it  in 
its  improved  atate,  or  he  may  recover  its  improved  valno.  The  right  to 
the  improved  value  in  damages  is  a  oonsequenoo  of  the  continued  owner- 
ship. It  would  be  absurd  to  say  that  the  original  owner  may  retake  tho 
thing  by  action  of  replevin  in  its  improved  state,  and  yet  that  he  may  not^ 
if  pat  to  his  action  of  trespass  for  damages,  recover  its  improved  value.  •  •  .  • 
The  acknowledf^od  principle  of  the  civil  law  is  that  a  willful  wrongdoer  ac- 
quires no  property  in  the  gooda  of  another,  either  by  the  wrongful  taking 
or  by  any  change  wrought  in  them  by  his  labor  or  skill,  however  great  that 
change  may  be.  The  new  product  in  its  improved  atate  belongs  to  the 
owner  of  the  original  materials,  provided  it  be  proved  to  have  been  made 
from  them;  tho  trespasser  loses  his  labor,  and  that  change  which  ia  regarded 
as  a  destruction  of  the  good%  or  an  alternation  of  their  identity  in  favor  of 
in  honest  possessor,  is  not  so  regarded  as  between  the  original  owner  and 
a  willful  violator  of  his  right  of  property.  .  •  •  .  So  long  as  property  wrong* 
folly  taken  retains  its  original  form  and  aubstanoe,  or  may  be  reduced  to 
its  original  materials,  it  belongs,  according  to  the  admitted  principles  of  the 
common  law,  to  the  original  owner  without  reference  to  the  degree  of  im- 
provement^ or  the  additional  value  given  to  it  by  the  labor  of  the  wrong- 
doer. Nay,  more,  thia  rule  holds  good  against  an  innocent  purchaser  from 
the  wrongdoer,  although  its  value  be  increased  a  hundredfold  by  the  labor 
of  the  purchaser.  This  is  a  necessary  consequence  of  the  continuance  of  the 
original  ownership.  There  is  no  satisfactory  reason  why  the  wrongful  con- 
version of  the  original  materials  into  an  article  of  a  diiferent  name  or  a  dif • 
ferent  epeoiee  should  work  a  transfer  of  the  title  from  ^e  true  owner  to  the 
trsspasser,  provided  the  real  identity  of  the  thing  can  be  traced  by  the  evi- 
dence. The  difficulty  of  proving  the  identity  is  not  a  good  reason.  It  re- 
lates merely  to  the  convenience  of  the  remedy,  and  not  at  all  to  the  right. 
There  ia  no  more  difficulty  or  uncertainty  in  proving  that  the  whiskey  in 
question  waa  made  of  Woods'  com  than  there  would  have  been  in  proving 
that  the  plaintiff  had  made  a  cup  of  his  gold,  or  a  tool  of  hia  iron,  and  yet  in 
those  instances,  according  to  the  Bnglish  oases,  the  proof  would  have  been 
anobjectionable.  In  all  cases  where  the  new  product  cannot  be  identified 
by  mere  inspection  the  original  material  must  be  traced  by  the  testimony  of 
witnesses  from  hand  to  hand,  through  the  process  of  transformation":  8il»» 
httry  V.  MeCoon,  3  N.  Y.  391;  63  Am.  Deo.  307.  If  trees  are  cut  down  by  a 
trespasser  on  the  land  of  another,  and  by  such  trespasser  converted  into  rails 
and  posts,  this  is  not  such  an  alteration  of  the  property  as  to  vest  title  in  the 
wrondoer.  On  the  contrary,  the  owner  may  retake  his  property,  or  recover  it 
in  replevin:  Snyder  v.  Vatix,  2  Bawle,  423;  21  Am.  Dec.  466.  The  same  rale 
applies  if  trees  so  cut  are  transformed  into  shingles:  BeU»  v.  Lee,  5  Johna  348; 
.  4  Am.  Dec.  368.  Or  into  railroad  ties:  Sirubbee  v. Trustees  CindnnaU  By.,  78 
Ky.  481;  39  Am.  Rep.  251.  Or  if  trees  so  cut  down  are  converted  into  char- 
eoal:  Curtis  T.  Oroat,  6  Johns.  168;  5  Am.  Dec  204.  Or,  if  one  enters  upon 
land  as  a  trespasser,  outs  timber  and  splits  it  into  cordwood,  the  bestowid  of 
his  labor  in  aplitting  the  timber  into  cordwood  does  not  change  its  specifio 
character,  nor  give  him  any  title  by  accession:  Brock  r.  Smith,  14  Ark.  431. 
One  who  onto  and  atacka  hay  on  uninclosed  prairie,  owned  by  others^  with- 
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•Qt  anfhorlty,  aeqniret  no  property  in  snch  hay,  and  cannot  maintain  am 
action  for  its  deatmction:  Murphy  v.  Shtec  City  tic  R,  lt,Oo,t66  Iowa«  473; 
99  Am.  Rep.  175.  The  owner  of  aalta  ia  entitled  to  the  pearl  aahes  into  whioh 
they  hare  been  converted  by  a  trespasser:  Babcoek  t.  QUl^  10  Johns.  287. 
The  subject  of  titlo  by  accession  as  well  as  the  right  of  the  original  owner 
to  maintain  replevin  for  the  possession,  or  trover  to  recover  damages  sus- 
tained from  the  taking  of  his  property  by  a  wrongdoer,  and  the  changing  by 
the  latter  of  such  chattel  into  a  different  article^  is  treated  at. length  in 
notes  to  Ule  Royal  Min.  Co.  r,  Heriin^  26  Am.  Rep.  526;  Siitbmy  r.  MdOoam^ 
53  Am.  Dec.  315;  Puleifer  v.  Page,  54  Am.  Dec  583-597. 

Property  Taken  /nnoeen/^.*- Although  all  of  the  eases  recogntm  tbe  rtil« 
that  a  willful  trespasser  cannot,  by  taking  the  property  of  another,  and 
altering  it  in  substance  or  form,  thereby  scqnire  title  as  against  the  trae 
owner,  there  is  an  irreconcilable  conflict  in  the  authorities  as  to  whether,  if 
one,  though  a  trespasser,  takes  the  property  of  another  innocently,  and^ 
under  a  bona  fide  mistake  as  to  title,  he  can,  by  changing  the  species 
of  the  property  acquire  title  so  as  to  prevent  the  original  owner  from 
retaking  his  property  so  long  as  ha  can  identify  it,  and  put  him  to  his 
action  of  trover  to  recover  the  value  of  the  property  taken.    One  line  of 
oases  says  that  the  innocent  trespasser  can  thus  acquire  title,  while  the 
other  line  says  he  cannot.     The  rule  maintained   by  the  former  line  of 
oases  is  thus  stated  in  Baker  v.  Mn^  29  Neb.  227>236:  *' Where  the 
appropriation  of  the  property  of  another  is  by  mistake  of  fact,  or  aooi* 
dental,  and  labor  has  in  good  faith  been  expended  upon  it,  which  converts 
it  into  something  entirely  different,  and  very  greatly  increases  its  valne^ 
the  original  article  being  comparatively  of  but  little  value,  the  title  to  the 
property  is  held  to  pass  to  the  person  by  whose  labor  the  change  has  been 
wrought,  and  the  original  owner  may  recover  the  value  of  the  article  as  it 
was  before  the  conversion."    If  a  party  trespasses  upon  the  land  of  another, 
but  in  good  faith,  and  under  a  supposed  proper  authority,  and  takes  there- 
from property  upon  which,  by  his  own  labor,  he  bestows  a  value  very 
greatly  disproportiouate  to  the  value  of  the  raw  material,  it  has  been  de- 
cided that  he  acquires  title  by  accession  to  the  manufactured  article,  and 
that  the  original  owner  can  recover  only  the  value  of  the  material  taken. 
Thus,  in  Wtiktrhee  v.  Orotn,  22  Mich.  311,  7  Am.  Rep.  653,  where  timber 
of  the  value  of  twenty-five  dollars  had  been,  in  the  exercise  of  what  was 
supposed  to  be  proper  authority,  converted  into  hoops  of  the  value  of  sev* 
eral  hundred  dollars,  it  was  determined  that  the  title  to  the  property  in  its 
converted  form  passed  to  the  party  by  whose  labor,  in  good  faith,  the 
change  had  been  wrought.     This  rule  is  recognized  and  applied  in  Hyde  t. 
Cookaon,  21  Barb.  92;  Lampton  v.  Predion,  1  J.  J.  Marsh.  454;  19  Am.  Dec 
104.    It  is  doubtful  if  the  rule  as  laid  down  in  WeUterbee  r.  Oreen,  22  Mich. 
81 1,  7  Am.  Rep.  653,  is  now  the  law  in  Michigan.    It  must  be  acknowledged 
that  that  case  is  a  very  extreme  exception  to  the  general  doctrine  that  the  ae- 
oession  of  mere  value  by  the  application  of  skill  and  labor  alone  is  insufficient 
to  divest  the  owner  of  his  title.    It  was  decided  on  the  ground  that  as  the 
appropriation  of  the  timber  was  made  under  a  mistake  of  faot,  that,  as  the  , 
labor  expended  upon  it  had  caused  a  substantial  change  of  identity,  and 
that  as  the  original  value  of  the  timber  had  been  greatly  enhanced,  the  title 
must  be  deemed  to  have  passed  from  the  real  owner  to  the  appropriator* 
Without  stopping  to  discuss  whether  timber  out  into  hoops  thereby  en- 
tirely loses  its  identity,  the  following  rule  would  seem  to  be  founded  on 
the  better  reasoning.     *'  Neither  the  wanton  trespasser  nor  the  party  whe 
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coTniniis  an  anintentioTial  trespass  can  diy^t  the  owner  of  title  under  any 
soch  oircnmatances.  The  fandametital  principle  that  no  man  can  be  de« 
pfrived  of  his  property  withoat  his  conii«nt»  unless  by  operation  of  law,  can 
afford  bat  little  protection  if  the  owner  is  compelled  to  pay  for  the  labor 
upon  his  property  taken  and  performed  without  his  knowledge  or  consent, 
or  else  the  right  to  the  possession  of  his  property  denied  him,  and  the  title 
Tested  in  another.  The  doctrine  of  accession  is  not  properly  applicable  to 
a  case  like  this,  as  this  generally  means  accession  of  other  materials  as  well 
as  skill  and  laboi;  and,  when  the  value  is  increased  by  skill  and  labor  alons^ 
it  must  be  an  extreme  case  that  will  authorise  an  exception  to  the  general 
rule  under  which  the  owner  may  recover  his  property  so  long  as  he  can  iden* 
tify  itb*  Such  is  the  language  of  the  supreme  court  of  Kentucky,  wherein 
im  decided  that  the  owner  of  timber  out  from  his  laod  by  an  innocent  trespas- 
•er  cannot  be  divested  of  hi*  title  thereto,  although  the  trespasser  has  con- 
▼erted  them  into  railroad  ties:  StrMhbeer.  TruHees  Cindnnali  Ry,,  78  Ky.  481; 
SO  Am.  Rep.  251.  The  better  rule  is  that  the  fact  that  the  property  has 
been  increased  in  value  is  not  snflScient  to  divest  the  owner  of  title,  nor  is 
the  party  performing  the  labor,  though  mistaken  as  to  his  rights,  entitled  to 
oompensation  to  the  extent  of  the  benefit  received  by  the  owner.  In  the 
■abeeqnent  Michigan  case  of  hie  Royal  Min.  Co,  v.  Het-tin,  37  Mich.  332,  26 
Am.  Rep.  620,  it  was  decided  that  when  one,  by  mistake  as  to  the  boundary 
of  his  land,  entered  upon  the  land  adjoining,  cut  the  timber,  made  it  into 
eordwood,  and  hauled  it  a  considerable  distance,  where  he  piled  it  into  cords* 
he  thereby  acquired  no  title  to  it,  and  that  the  owner  was  entitled  to  seise 
and  hold  it  against  any  claim  by  the  unintentional  wrongdoer.  It  has  since 
been  twice  decided  in  the  same  state  that  a  trespasser,  however  innocent, 
acquires  no  property  in  logs  or  lumber  cut  from  timber  taken  from  the  land 
of  another,  nor  any  lien  thereon  for  the  value  of  the  labor  and  expense  of  cut- 
ting, nor  can  he  recover  such  value  from  the  true  owner.  The  owner  of 
timber  so  cut  has  the  right  to  reclaim  the  logs  or  the  lumber  if  he  can,  and 
if  he  does,  the  trespasser,  though  cutting  the  timber  in  good  faith,  has  no 
claim  upon  the  owner,  either  in  a  legal  or  equitable  sense,  and  there  is  no 
injustice  in  holding  that  such  trespasser  must  lose  his  labor  and  expense 
expended  in  cutting  the  timber  of  another  into  logs  or  lumber:  Oaltei  v. 
BiJU  Boom  Co,,  70  Mich.  309;  BuscKy.  Fisher,  89  Mich.  192.  One  cannot 
convert  to  his  own  use  the  material  of  another,  and  by  changing  its  form 
acquire  title  thereto  on  the  ground  that  he  is  liable  for  its  value.  He  can 
acquire  no  title  by  a  wrongful  act  unless  the  owner  deems  it  proper  to 
abandon  his  property,  or  accept  satisfaction  in  value,  and,  whatever  altera- 
tion of  form  his  property  has  undergone,  the  owner  may  seise  it  in  its  new 
shape,  if  he  can  prove  the  identity  of  the  original  materials:  Dunn  v.  O'Ntal, 
1  Sneed,  106;  60  Am.  Deo.  140. 

Innocent  Purehcutert. — There  is  some  difference  of  opinion  as  to  whether 
an  innocent  purchaser  from  a  trespasser  who  has  taken  the  property  of  an* 
other,  and  has  changed  its  character,  acquires  title  to  such  property  in  its 
improved  sUte.  In  8irvbbee  v.  Triuteet  CindnnaU  By,,  78  Ky.  481,  39  Am. 
Rep.  251,  it  was  decided  that  the  owner  of  timber  trees  cut  from  his  land  by 
a  trespasser  was  not  divested  of  his  title  thereto  by  the  fact  that  the  tres« 
passer  had  converted  them  into  railroad  ties,  and  sold  them  to  a  bona  fid^ 
purchaser;  that  so  long  as  the  identity  of  the  article  could  be  traced,  the  right 
of  property  continued  to  exist  in  the  original  owner,  no  matter  into  whose 
hands  the  article  had  gone.  In  another  case,  Bailway  Co.  v.  HtUehim,  32  Ohio 
fit  571,  80  Am.  Rep.  629,  involving  this  identical  point,  it  was  not  only 
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diitiaoUy  decided  that  the  original  owner  oould  not  retake  hie  timber  after 
il  had  been  conTerted  into  railroad  ties  by  a  treepaaser,  and  by  him  sold 
to  an  innocent  purchaser,  bnt  also  that  in  an  action  by  ench  owner  against 
the  purchaser  he  coald  recover  only  the  value  of  the  timber  at  the  time  it 
was  cut,  and  not  its  value  at  the  time  it  was  sold  by  the  trespasser.  An  excel- 
lent  criticiam  of  this  latter  doctrine  is  thus  stated  in  SCrubbee  v.  Trutteei  Gm» 
eknoH  By,,  78  Ky.  481. 488;  39  Am.  Uep.  251 :  "  If  the  wanton  trespasser  is 
permitted  to  dispose  of  the  property  in  a  case  like  this,  to  an  innocent 
porchaser,  for  three  times  the  value  of  the  timber  in  the  tree,  it  ia  ample  re- 
muneration to  the  wrongdoer  for  his  labor,  and  the  real  owner  ia  deprived  of 
his  property  without  his  knowledge  or  consent.  The  prospective  value  of  the 
timber  to  the  owner  is  denied  him.  Hie  wishes  are  not  oonsalted  as  to  the 
character  and  kind  of  timber  to  be  taken  from  his  woodland.  He  may  desire  it 
to  remain  in  its  primitive  state  or  as  an  ornament  to  hia  home;  stiU  ha  is  told 
that  the  timber  improved  by  the  trespasser  enables  the  latter,  by  a  sale  to 
an  innocent  purchaser,  to  pasa  the  title.  Such  trespasses  are  committed 
ordinarily  by  irresponsible  parties,  and  when  so  well  remunerated  a  second 
trespass  will  be  committed  with  a  view  to  similar  resnlts.  It  is  not  pre- 
tended that  any  labor  was  bestowed  by  the  purchaser  on  thio  timber,  or  any 
money  expended  by  changing  its  character  or  oondition;  and,  if  such  had 
been  the  case,  it  oould  not|  upon  the  facts  before  us  as  to  the  change  made 
in  the  property,  have  affected  the  owner's  right  of  recovery.  In  this  case^ 
if  the  company  had  been  the  original  treaposser  under  a  mistake  as  to  its 
right  to  take  the  timber,  the  owner  would  have  been  entitled  to  recover, 
and,  when  the  taking  was  a  willful  trespass,  the  6oMa jCtle  purohasor  acquired 
no  greater  right  than  the  party  under  whom  he  claims  could  have  assorted.** 
In  SiUhury  v.  McCoon,  8  N.  T.  879:  63  Am.  Dec.  307,  the  court  used  the 
following  language:  *'  And,  if  the  wrongdoer  sell  tho  chattel  to  an  honest 
purchaser,  having  no  notice  of  the  fraud  by  whieh  it  was  acquired,  the  pur^ 
ohaaer  x>btains  no  title  from  the  treepaaser,  because  the  trespasser  had  none 
to  give.  The  owner  of  the  original  material  may  atill  retake  it  in  its  im* 
proved  atate,  or  he  may  recover  ita  improved  valne.  The  right  to  the  im- 
proved  value  in  damagea  is  a  consequence  of  the  continued  ownership.  It 
would  be  absurd  to  say  that  the  original  owner  may  retake  tho  thing  by 
an  action  of  replevin  in  its  improved  state,  and  yet  that  he  may  not»  if 
put  to  his  action  of  trespass  or  trover  recover  its  improved  value  in  dam- 
ages." This  language  is  quoted  with  approval  and  applied  in  NeMU  v.  8L 
Paul  Lumber  Co.,  21  Minn.  491.  The  same  rule  is  laid  down  in  Woodfm 
Wart  Co,  V.  Umted  Slates,  106  U.  S.  432;  RockweU  v.  Softndere,  19  Barb.  474; 
Freeman  v.  Underwood,  66  Me.  229.  Some  cases  hold  that  if  a  chattel 
wrongfully  taken  comes  into  the  hands  of  an  innocent  holder,  who^  believing 
himself  to  be  the  owner,  converts  the  chattel  into  a  thing  of  different  spe- 
cies, thereby  enhancing  its  value,  and  destroying  its  identity,  the  original 
owner  canuot  reclaim  it.  Such  a  change  ia  said  to  be  wrought  when  wheat 
ia  made  into  bread,  olives  into  oil,  or  grapes  into  wine.  In  cases  of  this 
kind  the  change  in  the  species  of  the  property  is  not  an  intentional  wrong  to 
the  original  owner.  It  is  therefore  regarded  as  a  destruction  or  consumption 
of  the  original  materials,  and  the  true  owner  is  not  permitted  to  trace  the  iden- 
tity into  the  changed  article  for  the  purpose  of  appropriating  to  his  own  use 
the  labor  and  skill  of  the  innocent  purchaser  who  wrought  such  change;  but 
he  is  put  to  his  action  for  damages  as  for  a  thing  oonaumed,  and  may  re- 
cover its  value  as  it  was  when  the  conversion  took  place:  IVetherbee  v.  (Treea, 
22  Mich.  311;  7  Am.  Rep.  653;  SiUhury  v.  MeOo(m,  3  N.  Y.  379;  53  Am. 
Dec  307;  Baker  v.  Meiech,  29  Neb.  224. 
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ExuM  V.  Baeeb. 

[U5N0BTH  ClBOLIMA.  242.] 

Tax  Lnns  abb  Supsbiob  to  the  Rights  or  ErrHKB  Mobtoaoob  ob  Mobv- 
OAOIB  M  aj^ainst  a  person  without  notice,  and  it  is  the  duty  of  the 
mortgagee  or  his  assignee  on  failnre  of  the  mortgagor  to  diaoharge  snoh 
Hans  to  discharge  them  himself  as  they  fall  due. 

WwT  Of  AssiRTANCK  CAN  BB  IssuBD  Onlt  Against  PERSONS  in  privity 
with  parties  who  have  been  concluded  by  a  decree,  and  have  refused, 
after  notice,  to  let  purchasers  at  a  judicial  sale  under  such  decree  into 
possession. 

Writ  or  AssiSTANGK. — Purchaser  of  land  at  tax  sale,  not  claiming  title 
through  or  nnder  a  mortgagor,  mortgagee,  or  his  assignee,  and  not  a 
party  to  a  proceeding  to  foreclose  the  mortgage  to  which  they  are  par- 
ties, is  not  in  privity  with  them,  and  a  writ  of  assistance  cannot  issue 
against  him  at  the  instance  of  the  purchaser  at  the  foreclosure  sale. 

Weit  or  Aa^rsTANCB. — Quss'riONS  or  Titlb  cannot  be  tried  on  an  applica* 
tion  for  a  writ  of  aasistanoe  as  against  parties  in  possession  claiming 
adversely  and  not  bound  by  the  decree  under  which  the  writ  is  asked. 

/.  B.  Batchelor  and  S.  Galloway,  for  the  appellant. 
O.  Jf.  Lindsay^  for  the  appellee. 

• 

•**  Avery,  J.  It  is  found  as  a  fact  by  the  court  below, 
upon  petition  for  a  writ  of  assistance  and  the  answer  thereto 
with  exhibits,  that  the  defendant  Jasper  Baker  bought  the 
tract  of  land  in  controversy  on  the  5th  of  December,  1894, 
when  sold  for  taxes  due  for  the  year  1886  by  Sugg,  tax-col- 
lector, acting  under  the  law  of  1891,  chapter  391,  and  that,  on 
failure  of  the  owner  to  redeem,  he  took  title  for  said  land 
from  said  tax-collector  on  December  6,  1893,  *' entered  and 
acquired  possession  under  the  same,  and  has  lived  thereon 
ever  since."  The  question  of  the  surrender  of  possession  by 
the  defendant  Bryant  Baker,  or  his  eviction,  is  no  longer  an 
open  one.  It  appears  as  a  fact  that  there  was  a  change  of 
possession  from  Bryant  to  Jasper  Baker.  How  it  was  ef« 
fected  we  do  not  know,  and  therefore  the  fact  that  Brvant 
Baker  has  continued  to  live  with  the  new  occupant  is  not 
material,  nor  is  it  material  what  relation  the  two  sustain  to 
each  other. 

The  controversy  hinges  upon  the  question  whether  the  de- 
fendant Jasper  is  in  privity  with  the  original  mortgagees  of 
Bryant  Baker,  Dail  Bros.,  or  the  assignee,  the  plaintiff  Exum, 
or  holds  adversely  to  Exum. 

The  lien  of  the  tax  on  the  land,  if  it  be  a  lien  at  all,  as 
against  a  person  without  notice,  is  generally  superior  to  the 
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right  of  either  mortgagor  or  mortgagee:  WooUn  y.  Sugg^  114 
N.  C.  295.  Hence  it  is  ordinarily  the  duty  of  the  mortgagee, 
certainly  on  the  failure  of  the  mortgagor  to  discharge  sach 
lien,  to  avail  himself  of  the  privilege  given  him  by  statute 
(Code,  sec  3700),  and  save  his  security.  If  the  assigned  of 
mortgagees  negligently  suffered  another  to  acquire  a  superior 
right  by  purchasing  at  a  tax  sale,  he  cannot  complain  of 
consequences  which  naturally  followed.  If  the  lien  for  tax 
was  superior,  Jasper  Baker  acquired,  on  the  expiration  of 
the  time  allowed  for  redemption  and  the  execution  of  a  deed 
by  the  tax-collector,  a  better  title,  legal  and  equitable,  thaa 
that  of  mortgagor  or  mortgagee.  But  whether  Jasper  Baker^ 
under  the  circumstances,  acquired  a  better  or  a  worse  tiUey 
be,  at  all  *^*  events,  obtained  possession,  and  is  not  in  priv* 
ity  with  mortgagor,  mortgagee,  or  the  assignee  of  the  latter,, 
since  he  was  not  a  party  to  the  original  foreclosure  proceed* 
ing,  nor  does  ho  claim  through  or  under  any  such  party. 

A  writ  of  assistance  is  only  granted  (as  was  said  in  effect 
by  the  court  in  Knight  v.  Houghtalling,  94  N.  C.  408),  when 
land  has  been  sold  under  a  decree  and  the  terre  tenant,  or 
some  one  holding  in  privity  with  him,  refuses  to  surrender 
possession.  Jasper  Baker,  being  a  stranger  to  the  original 
foreclosure  proceeding,  at  least  claims,  if  he  does  not  hold,  by 
another  and  an  adverse  right.  It  does  not  appear  that  he 
acquired  the  possession  from  Bryant  in  such  manner  as  ta 
subject  him  to  the  estoppel  of  the  decree.  If,  therefore,  it  be 
conceded  that  the  tax  assessed  in  1886,  after  the  execution 
of  the  mortgage  deed  in  1875,  and  before  the  assignment  te 
the  plaintiff  Exum  as  trustee  for  them  and  their  creditors  in 
1888,  was  not,  without  direct  notice  to  said  trustee,  a  superior 
lien  under  the  act  of  1891,  chapter  891,  to  that  of  the  mort* 
gage  or  decree  of  foreclosure,  the  plaintiff  would  still  have 
failed  to  establish  clearly  his  right  to  a  writ  of  assistance 
against  a  person  who  has  acquired  the  possession  and  was  not  a 
party  or  in  privity  with  any  party  to  the  suit  for  foreclosure: 
Knight  v.  Houghtalling,  94  N.  C.  408;  Coar  v.  Smithy  107 
N.  C.  480. 

It  seems  to  be  established  by  the  weight  of  authority  in 
the  courts  of  this  country:  1.  That  the  writ  of  assistance  can 
be  issued  only  against  parties  or  persons  in  privity  with  par- 
ties who  have  been  concluded  by  a  decree,  and  yet  refused, 
after  notice,  to  let  purchnsers  at  a  judicial  sale  under  such 
decree  into  possession:  TerreU  v.  Allison^  21  WalL  291;  How^ 
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ard  ▼•  Bond,  42  Mich.  131;  Howard  y.  Railway  Co^  101  XT.  S. 
849;  and  2.  That  a  question  of  title  will  not  be  tried  on  an 
application  for  that  writ  {Barton  y.  Beatty,  28  N.  J.  Eq.  412) 
as  against  persons  in  possession,  claiming  adversely  and  not 
bound  by  the  decree  of  sale:  Wilson  ▼•  Polk^  61  Am,  Deo. 
162,  note. 

It  is  perhaps  sufficient  to  determine  that  the  writ  of  assist- 
ance *^*  was  erroneously  issued  in  this  case  against  a  stranger 
to  the  judgment  heretofore  rendered  in  the  cause  in  which 
it  is  issued.  But  looking  solely  to  the  construction  of  the 
act  of  1891,  under  which  the  sale  for  tax  was  made,  and  its 
effect  upon  the  right  of  the  parties,  we  must  note  a  marked 
discrepancy  in  the  facts  in  this  case,  and  in  that  of  Moore  y. 
Sugg,  114  N.  C.  292.  The  mortgage  was  executed  by  Bryant 
Baker  in  1876,  and  the  tax  which  became  due  in  1886  con- 
stituted a  lien  superior  to  that  of  the  mortgage:  Woolen  y. 
^^9^  114  N.  C.  295.  The  assignee  who  took  for  the  benefit 
of  the  assignors  and  creditors  was  in  no  better  condition  than 
Dail  Bros.,  who  were  affected  with  notice  of  the  tax  falling  due 
while  the  lien  of  the  mortgage  subsisted.  If  the  plaintiff  had 
notice,  he  did  not  rid  himself  of  the  effect  of  such  notice  or 
the  duty  of  removing  the  encumbrance  by  obtaining  a  decree 
of  foreclosure.  The  mortgagee  was  required  to  see  to  the 
discharge  of  the  tax  liens  as  they  fell  due,  if  the  mortgagor 
should  make  default  in  the  payment,  or  submit  to  the  conse«^ 
quences  of  his  neglect  to  do  so.  He  is  presumed  to  have 
known  that  the  tax  for  1886  was  not  paid  when  he  conveyed 
to  the  plaintiff,  as  trustee,  in  1888,  and  that  it  constituted  a 
lien  which  it  was  competent  for  the  legislature  to  revive  after 
it  should  become  dormant.  The  plaintiff,  as  trustee,  was  af* 
fected  with  the  same  notice,  because  it  was  his  duty  also  to 
see,  as  it  had  been  that  of  his  assignor,  that  taxes  due  on  the 
land  were  discharged,  and  he  might,  by  reasonable  inquiry, 
have  ascertained  that  the  mortgagor  had  failed  to  pay  tbem. 
He  not  only  failed,  we  must  suppose,  to  make  inquiry  before, 
but,  after  the  sale  for  taxes,  and  before  the  time  for  redemp* 
tion  had  expired.  As  the  controversy  as  to  title  is  still  to  be 
settled,  we  deem  it  best  for  the  parties  that  we  should  not 
only  declare  that  it  was  error  to  grant  the  writ  as  prayed,  but 
that  we  should  pass  upon  the  question  which  may  still  arise 
in  another  action. 

The  prayer  for  the  writ  of  assistance  should  have  been 
denied.    Error. 
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WRm  ov  A88I8TAVCI.— Whbn  Can  Issue:  Sm  the  extended  note  to  WU^ 
mm  T.  PoUb,  51  Am.  Deo.  161,  and  the  notes  to  Sehenck  ▼•  Canover,  78  Am. 
Dm.  169^  and  SianUg  ▼.  SmUivan,  6  Am.  St.  Rep.  250. 


Harris  v.  Fishbb. 

[UB  MOBTH  GASOLZNA,  SIS.] 

AHnLALB— Dogs— LiABiLiTT  por  Aois  of. — An  owner  of  premiae^  wbo^ 
haring  knowledge  of  the  vicious  and  dangerous  character  of  a  dog  owned 
by  his  agent,  permits  such  dog  to  run  at  large,  is  liable  for  any  damage 
•done  by  the  dog  to  a  passerby.  It  is  otherwise  if  the  agent  owning 
the  dog  knows  he  is  dangerous,  but  the  owner  of  the  premises  does  not, 
ttf  the  knowledge  of  the  agent  not  in  the  scope  of  the  agencj  is  not 
the  knowledge  of  the  principaL 

AonoN  to  recover  damages  done  by  dogs.  Defendants 
Tisher  and  Wainman  were  the  owners,  and  one  Bevins  the 
keeper  in  charge  of  the  *'  Randolph  kennels,"  kept  and  used 
for  the  purpose  of  keeping,  training,  and  raising  dogs. 
Among  the  dogs  kept  on  the  premises,  but  not  by  the  ken- 
nels, was  a  large  collie  dog,  the  property  of  Bevins'  wife, 
which,  with  other  dogs,  was  allowed  to  run  at  large.  Bevins 
resided  at  the  kennels,  and  kept  and  cared  for  the  dogs. 
The  defendants  resided  near  the  kennels,  and  were  well 
jicquainted  with  the  habits  of  the  dogs,  including  the  collie 
in  question.  This  dog,  in  company  with  several  others  from 
the  kennels,  was  allowed  to  run  at  large  about  the  prem* 
ises,  prior  to  the  accident  complained  of,  and  had  frequently 
4ittacked  persons  and  horses  while  passing  along  a  public 
road  about  seventy-five  feet  from  said  premises.  These  facts 
were  well  known  to  Bevins.  On  the  day  of  the  accident  in 
question  the  plaintiff  was  riding  a  mule  along  said  road,  and 
as  he  passed  the  kennels  the  collie  dog  and  three  other 
grown  dogs,  which  were  lying  by  the  side  of  the  road, 
sprang  up,  making  a  great  noise,  and  ran  after  and  bit  the 
heels  of  the  mule,  causing  the  latter  to  kick  up  and  throw 
the  plaintifif  with  great  violence  against  the  embankment  at 
the  side  of  the  road,  thereby  disabling  him  for  life.  It  was 
shown  that  the  collie  dog  was  the  one  which  made  the  attack 
on  the  mule.  On  the  trial  a  witness,  who  had  been  a  spec- 
tator of  the  accident,  testified  that  the  temper  and  disposi- 
tion of  the  dogs  at  the  time  **  seemed  a  little  ill."  This 
testimony  was  admitted  over  objection,  and  an  exception 
taken.  Verdict  and  judgment  for  the  plaintiff  and  the  de- 
fendants appealed. 
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/•  N.  Wilson^  for  the  appellants. 
X.  Jf.  Scott^  for  the  appellee. 

••*  Clabk,  J.  The  evidence  objected  to  was  properly  ad- 
mitted. It  was  corroborative  of  the  evidence  as  to  the  bad. 
character  of  the  dogs,  and  also  tended  to  confirm  plaintifiTa 
version  of  the  manner  of  the  accident.  Defendant,  however^ 
further  excepted  to  the  addition  by  the  court  to  the  fifth 
prayer  for  instruction.  By  that  addition  the  court,  in  effect^ 
charged  the  jury  that  the  defendants  were  liable,  if  the  injury^ 
was  caused  by  dogs  belonging  either  to  the  defendants  or 
their  agent  living  on  the  place,  if  said  dogs  were  ferocioua 
and  mischievous,  a'nd  so  known  to  be  by  the  defendants. 
The  defendants  placed  much  stress  on  the  fact  that  one  of  th» 
■••  dogs,  the  collie,  belonged  not  to  defendants,  but  to  their 
agent's  wife,  and  the  ownership  of  the  collie  being  not  within 
the  scope  of  his  agency,  his  knowledge  of  the  character  of  the- 
collie  owned  by  his  wife  was  not  the  knowledge  of  the  de^ 
fendants.  But  that  point  is  not  presented  by  the  addition 
to  the  charge,  which  is,  that  if  the  dogs  were  ferocious  and 
mischievous,  and  that  fact  was  known  to  the  defendants^ 
whether  the  dogs  were  owned  by  them  or  their  agent  living 
on  the  place,  the  defendants  would  be  liable.  This  must  be 
so.  If  the  defendants,  knowing  the  dog  was  vicious  and  dan« 
gerous,  permitted  their  agent  to  retain  him  in  company  with 
their  other  dogs,  at  a  place  on  the  side  of  the  road  where  he 
would  be  likely  to  commit  damage  to  passersby,  and  he  does 
so,  the  principal  is  liable:  1  Am.  &  Eng.  Ency.  of  Law,  684. 
It  would  be  otherwise  if  the  agent  owning  the  dog  knew  he 
was  dangerous,  but  the  owner  of  the  premises  did  not,  for 
the  knowledge  of  the  agent  not  in  the  scope  of  the  agency  is 
not  the  knowledge  of  the  principal.  The  ownership  of  the 
dog  in  such  case  is  not  within  the  agency.  Here,  how- 
ever, the  instruction  excepted  to  is  that  if  the  owner  of  the 
premises,  having  knowledge  of  the  vicious  and  dangerous 
character  of  a  dog  owned  by  his  agent,  permits  said  dog  to 
run  at  large  on  his  premises,  said  owner  of  the  premises  is 
liable.  As  to  the  third  exception,  the  court  charged  in  sob* 
stance  as  prayed  by  defendants. 

No  error.  

Andcals — ^Vioioira  Dogs—Ltabiutt  won  Ikjubus  Caused  bt. — If  one 
Uwfally  on  the  premises  of  another  is  there  bitten  by  a  Tioioas  and  danger- 
ous dog,  kept  by  tha  occnpier  of  the  premises,  with  knowledge  of  its  ehar* 
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aoter,  h«  b  Aotwenble  for  injoriec  instained,  though  he  had  posted  a  notioe, 
*'Rewan  of  the  Dogs":  Sylvuter  v.  Maag,  165  Pa.  St.  225;  35  Am.  St.  Rep. 
878^  and  note.  See,  eipecially,  the  note  te  Knowle»  ▼.  Mulder,  16  Am.  8L 
Rep.  63L 

Aqbnot^Principal  Whbm  Bound  bt  Knowlbdob  of  AoBirr. — ^Notice 
to  an  agent  ie  not  notice  to  his  principal,  unless  given  to  the  agent  acting 
in  the  coarse  of  his  employment,  or  unless,  if  not  so  given,  it  was  present  in 
his  mind  when  acting  as  such  agent,  and  is  of  snch  a  natare  as  he  might 
oommnnicate  to  his  principal:  WiUenhroek  y.  Pixrhar,  102  CaL  93;  41  Am. 
St.  Rep.  172,  and  note.  The  knowledge  of  an  agent  will  affeot  his  prinoi* 
pal  with  notice,  if  aoqaired  by  him  during  his  agency,  and  in  the  oourae  of 
the  business  from  which  the  principal's  rights  and  liabilities  arise:  Snjfder 
▼.  Partridge,  138  III  173;  82  Am.  St.  Rep.  130,  and  note.  See  the  note  to 
MerekanU'  NaL  Bamk  ▼.  LtmU,  35  Am.  St  Rep.  773^  where  the  oases  m 
•oUected. 


Benbow  v.  Cook. 

[lis  NOBTH  Cabouna,  824.] 

OOBPOBATioirfl—OROAiiiZATiON  OF.->If  corporate  powers  are  granted  by 
private  statnte  there  must  be  evidence  of  acceptance  by  the  corporators 
and  a  compliance  with  all  conditions  precedent  prescribed  by  law,  in 
order  to  show  affirmatively  that  the  corporation  is  lawfully  organised; 
but,  if  the  corporation  is  formed  under  a  general  law,  the  signing  and  re« 
oording  of  articles  of  agreement  by  the  corporators  constitute  them  a 
body  politic  for  the  purposes  set  forth  in  such  agreement. 

CoBPORATioHB— Formation  of.— Private  corporations  are  formed  when  the 
necessary  contractual  selations  are  created  between  the  persons  clothed 
by  law  with  the  powers  of  a  body  politic. 

CoRPORATioKS— Organization— Mbbtino  for — NoncB  of.— If  all  of  the 
stockholders  expressly  assent  to  a  call  for  a  meeting  of  stockholders  to 
organize  a  corporation,  participate  in  such  meeting,  and  acquiesce  in  its 
action,  it  is  a  valid  meeting,  although  express  notice  was  not  given  to 
each  stockholder  as  by  statute  provided. 

Corporations— Mkbtino  of— Waivbr  of  NoTica —  Strict  statutory  re- 
quirements as  to  notice  of  a  meeting  of  stockholders  of  a  corporation, 
being  intended  for  their  protection,  may  be  waived  by  them,  and«  it 
waived,  the  meeting  and  all  its  proceedings  are  as  valid  as  if  full  statu* 
tory  notice  had  been  given. 

Corporations — Mbetinos — Notiob— Prksuhption. — Minutes  of  the  pro* 
ceedings  of  a  meeting  of  the  stockholders  of  a  corporation  raise  n  pre* 
sumption  that  due  notice  thereof  was  given,  and  that  its  proceedings 
wore  regular  and  lawfuL 

Corporations— Mkbtinos—Ratifioation  of  Proobbdinos. —  Although  n 
meeting  of  the  stockholders  of  a  corporation  for  the  purpose  of  organ- 
ising the  corporation,  or  for  any  other  purpose,  is  not  called  in  the  man* 
ner  prescribed  by  law  or  the  by*laws  of  the  company,  the  action  of  the 
meeting  is  valid  if  every  stockholder  ^o  did  not  participate  in  the 
meeting  ratified  its  action  afterward. 

Corporations— Meetings — Validity  of  MoRTOAoa — When  all  ol  th« 
directors  and  stockholders  constituting  the  body  corporate  meet  with- 
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OQt  notice,  and  hold  a  corporation  meeting,  at  which  they  agrt«  to  create 
an  indebtedness,  and  authorize  the  execution  of  a  mortgage  to  aecure  it^ 
their  action  is  valid  and  binding,  and  a  failure  to  make  a  record  of  their 
proceedings  at  that  time  does  not  affect  the  validity  of  their  action, 
provided  a  record  of  such  proceedings  is  made  and  signed  by  them  at 
another  time. 

COBFORATIONS — Skal — Prssumftion. — A  deed  of  a  corporation  reciting  that 
it  is  sealed  with  the  corporation  seal  raises  the  presumption  that  what 
purports  to  l)e  such  seal  placed  after  the  names  of  the  corporate  officers 
executing  the  deed  is  the  seal  of  the  corporation. 

Ck>BPORATioN— Estoppel  to  Disavow  Act  of  Aobmt. — A  corporation  is 
estopped  to  disavow  the  act  and  authority  of  its  agent  in  executing  a 
mortgage  on  its  property  if,  with  notice  of  its  execution,  the  corpora- 
tion takes  no  steps  to  disaffirm  the  act  of  such  agent.  On  the  contrary, 
such  action  amounts  to  a  ratification  of  the  mortgage. 

CoRPOBATiOM^ — ^RiOHT  TTO  DISPOSE  OF  Pbopertt.  —  Private  corporation 
may  dispose  of  its  property  without  express  statutory  authority. 

C0BFORATI09&— MoRTOAOE  Deed  executed  by  a  corporation  on  its  property 
is  not  an  executory  contract. 

Action  by  Benbow  to  recover  possession  or  damages  for 
the  nondelivery  of  cotton-mill  machinery  claimed  under  a 
mortgage  given  by  the  Grown  Mills  Corporation,  and  which 
the  defendant  Cook,  as  sheriff,  seized  and  sold  under  execu- 
tions against  such  corporation.  Defendant  denied  the  valid- 
icy  of  the  mortgage  on  the  grounds:  1.  That  the  corporation 
was  not  legally  organized;  2.  That  the  mortgage  was  not 
authorized  by  the  statute  or  charter  or  by-laws  of  the  corpo- 
ration.   Plaintiff  suffered  a  nonsuit^  and  appealed. 

L»  M.  Scott,  for  the  appellant. 

Schenck  <b  Schenck  and  W,  W.  Fuller^  for  the  appellee. 

•••  Avery,  J.  If  the  corporation  never  had  any  lawful 
existence,  as  the  defendant  contends,  of  course  it  did  not  au* 
thorize  the  execution  of  a  mortgage  some  months  after  it  is 
claimed  that  it  was  duly  organized.  The  statute  (Code,  sec 
677)  provides  that "  Any  number  of  persons,  not  less  than 
three,  who  may  be  desirous  of  engaging  in  any  business  not 
unlawful,  except  building  railroads  or  banking  or  insurance, 
at  any  place  within  the  state,  may,  if  it  please  them,  become 
incorporated  in  the  manner  following,"  etc.  It  seems  ••• 
that  three  persons,  Amos  Ragan,  0.  S.  Causey,  and  R.  E. 
Causey,  as  the  sole  corporators  of  a  manufacturing  company, 
having  ten  shares  each,  signed  articles  of  agreement  before 
the  clerk  of  the  superior  court  of  Guilford  county,  which  were 
duly  recorded.  Having  complied  with  the  requirements  as 
to  the  form  of  the  articles  of  agreement,  and  caused  the 
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proper  record  to  be  made,  the  three  persons  named  as  sole 
corporators  became  a  body  politic  for  the  purposes  set  forth 
in  the  agreement:  Code,  sees.  678,  679.  When  corporate 
powers  are  granted  by  a  special,  instead  of  a  general,  act  of 
the  legislature,  there  must  be  evidence  of  acceptance  by  the 
corporators  and  compliance  with  all  conditions  precedent 
prescribed  by  law,  in  order  to  show  affirmatively  that  the 
corporation  is  lawfully  organized.  But  in  our  case  every 
corporator  affixed  his  band  and  seal  to  the  articles  of  agree* 
raent  recorded,  and  by  such  signature  and  the  recording  of 
the  instrument  became  invested  with  all  the  powers  which  it 
was  contemplated  by  law  to  confer  in  such  cases:  Code,  6eo» 
679.  Private  corporations  are  formed  when  the  necessary 
contractual  relations  are  created  between  the  persons  clothed 
by  law  with  the  powers  of  a  body  politic:  1  Moraweti  on 
Private  Corporations,  24.  The  existence  of  the  company  de» 
pends  upon  the  fact  of  the  acceptance  of  the  privilege  (1 
Morawetz  on  Private  Corporations,  26),  and  it  was  evidently 
the  intent  of  the  legislature  that  the  signature  to  the  articles 
should  be  deemed  an  acceptance,  leaving  no  other  condition 
precedent  to  be  performed,  except  the  recording,  this  being  a 
substantial  compliance  with  the  requirements  of  the  law:  1 
Morawetz  on  Private  Corporations,  27,  et  seq,  82,  83.  In 
such  cases  the  corporators  are  usually  constituted  only  a 
quaH  corporation,  *'  whose  sole  function  is  to  bring  into  exists 
ence  the  corporation  consisting  of  the  real  body  of  stock- 
holders.'' But  in  our  case  the  signers  of  the  certificate,  aa 
appears  from  the  recorded  articles  of  agreement,  were  not 
only  the  sole  corporators,  but  the  only  stockholders,  and,  as 
between  themselves,  constituted  a  corporate  body,  wanting 
only  formal  organization  in  order  to  transact  business  with 
the  public. 

•••  The  law,  intending  to  protect  the  rights  of  minori^ 
ties,  requires  that  notice  of  the  meetings  of  the  stockholders 
of  a  corporation  shall  be  given  to  every  person  who  holda 
a  share  of  the  stock,  and,  if  no  other  mode  of  notification 
be  provided  in  the  charter  or  by-laws  of  a  company,  or  by 
statute,  express  notice  must  be  given.  The  owner  of  every 
unit  of  interest  constituting  a  part  of  the  aggregate  body 
of  stock  is  entitled  to  the  opportunity  which  due  notice 
affords  him  of  protecting  it,  by  being  present  and  partici* 
pating  in  meetings:  1  Cook  on  Stocks  and  Stockholders^ 
■ec.  574.    The  reason  for  this  rule  is  plainly  niet|  so  £ar  aa 
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the  organization  of  the  company  is  concerned,  when  it  ap- 
pears that  all  of  the  etockholders  assented  to  the  call  of  the 
meeting,  participated  in  it,  and  acquiesced  in  its  conse- 
quences afterward.  The  state  has  not  complained  or  taken 
any  steps  to  question  its  rights  or  annul  its  powers  as  a  body 
politic.  If  we  concede  that  section  665  of  the  code  was  in* 
tended  to  apply  in  such  a  case  as  this,  the  only  purpose  of 
the  legislature  in  enacting  it  was  to  provide  that  every  cor- 
porator should  have  notice  of  the  time  and  place  of  a  meeting 
for  organization.  There  was  no  necessity  for  proving  a  com- 
pliance with  the  statute,  when  every  person  interested  had 
express  notice  and  participated  in  the  meeting:  Angell  A 
Ames  on  Corporations,  sec.  492.  The  strict  requirements  as 
to  notice,  being  intended  to  protect  stockholders,  may  be 
waived  by  them,  and,  when  they  do  waive  it,  'Uhe  meeting 
and  all  proceedings  are  as  valid  as  they  would  be  had  the  full 
statutory  notice  been  given":  1  Cook  on  Stocks  and  Stock- 
holders, sec.  599. 

It  is  always  presumed  that  notice  is  given,  aud  that  any 
meeting  of  which  a  minute  is  found  in  the  proceedings  of  the 
stockholders  of  a  corporation  was  regularly  and  lawfully 
held:  Cook  on  Stocks  and  Stockholders,  sec.  600.  When  a 
party  assumes  the  burden  of  showing  irregularity,  and  actu- 
ally shows  that  the  meeting  for  organization,  or  any  subse* 
queut  one,  was  not  called  in  the  manner  prescribed  by  law 
or  the  by-laws  of  the  company,  the  action  of  the  meeting  will 
nevertheless  be  declared  valid  ''^  when  it  appears  that 
every  stockholder  who  did  not  participate  in  the  meeting 
ratified  its  action  afterward:  Stutz  v.  Handley,  41  Fed.  Rep. 
531;  Nelson  v.  Hubbard^  96  Ala.  238;  Campbell  v.  Argenta 
etc.  Jkfin.  Co.,,  51  Fed.  Rep.  1. 

If  the  three  directors,  Amos  Ragan,  0.  S.  Causey,  and  R.  E. 
Causey,  met  at  High  Point  without  notice,  they  being  also 
the  holders  of  all  the  stock,  it  was  a  waiver  of  the  require- 
ment of  the  by-laws  that  such  meetings  should  be  called  by 
the  president  or  a  majority  of  the  directors:  Nelson  v.  Hub- 
hard^  96  Ala.  238;  Jones  v.  Milton  etc.  Turnpike  Co.y  7  Ind. 
547.  Whether  the  directors  met  at  Greensboro  or  High 
Point,  and  whether  in  pursuance  of  previous  notice  or  not,  ii 
immaterial,  if  in  fact  they  met  together  and  agreed  to  create 
the  indebtedness  and  authorize  the  execution  of  the  mortgage 
to  secure  it,  they,  as  stockholders  and  directors  oonstitutingi 
as  they  did^  the  whole  of  each  body,  waived  objection  to  the 
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want  of  tbe  notice  prescribed  by  tbe  by-laws,  and  tbe  failure 
to  make  a  record  of  their  proceedings  at  that  time  does  not 
affect  the  validity  of  their  action:  Handley  y.  Siutz^  139  U.  S. 
417.  The  signing  of  the  minutes  at  another  time  would  not 
affect  the  validity  of  the  action  of  the  board,  if  in  fact  all 
three  met,  discussed  the  question  of  executing  the  mortgage, 
and  agreed  to  what  was  afterward  entered  on  the  minutes 
and  signed  by  them.  It  is  true  that  the  assent  of  each  of 
the  three,  obtained  at  different  times  or  places,  to  a  certain 
course  of  proceeding,  would  not  bind  them,  because  it  would 
not  be  the  action  of  the  directors  as  a  collective  body;  but  if 
as  a  body  they  assembled  together  and  conferred  in  taking 
certain  action,  they  waived  all  objection  to  irregularities, 
though  the  meeting  may  have  been  informal  and  the  minutes 
may  not  have  been  then  recorded.  The  case  of  Duke  v. 
Markham,  106  N.  C.  131,  18  Am.  St  Rep.  889,  is  clearly 
distinguishable  in  that  there  the  stockholders  at  no  time 
assembled  as  a  body,  but  the  assent  of  each  individual  was 
asked  and  obtained  separately.  It  is  not  contended  that  the 
consent  of  each  individual  has  the  "*  same  force  as  the 
concurrence  of  all  assembled  together,  given  after  an  oppor- 
tunity to  discuss  their  proceedings,  interchange  views,  and 
to  acquire  benefit  of  such  consultation. 

A  corporation  must  at  least  affix  its  seal  to  such  instru- 
ments as  would  be  invalid  if  executed  by  a  natural  person 
without  a  seal:  1  Morawetz  on  Private  Corporations,  sec.  338. 
It  was  therefore  essential  that  the  seal  should  be  affixed  to 
the  mortgage.  If  B.  S.  Causey,  the  secretary  and  treasurer, 
was  authorized  to  sign  the  instrument,  as  agent,  it  will  be 
presumed  that  what  purported  to  be  a  seal,  and  would  have 
been  declared  sufficient  if  attached  to  his  signature  as  an 
individual,  was  the  seal  of  the  corporation  affixed  in  accord- 
ance with  the  recital  in  the  attestation  clause:  2  Cook  on 
Stocks  and  Stockholders,  sec.  722.  That  clause  is  as  follows: 
**In  testimony  whereof,  the  said  party  of  the  first  part  has 
caused  this  deed  to  be  signed  by  its  secretary  and  treasurer 
and  two  stockholders,  and  sealed  with  its  corporate  seal. 
[sioiied]  ''  R.  E.  Causby,  Sec.  and  Treas.  [sbal] 
"O.S.  Causby,  [seal] 

"  R.  E.  Causey."  [seal] 

The  deed  was  made  in  the  name  of  the  corporation 
(Crown  Mills)  inserted  in  the  body  of  it  as  the  grantor,  and 
if  it  can  be  shown  that  R.  E.  Causey,  the  secretary  and 
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ireasurery  was  the  agent  of  the  company,  clothed  with  au- 
thority from  the  corporation  to  execute  a  mortgage  of  its 
property,  the  form  of  attestation  adopted  would  be  practically 
that  approved  by  Cook  on  Stocks  and  Stockholders,  section 
723,  note.  But  it  is  contended  that  the  secretary  and  treas^ 
urer  was  empowered  only  '*  to  execute  the  company's  obliga- 
tion to  the  amount  of  twelve  thousand  dollars,  and  to  secure 
the  same  by  executing  a  mortgage  on  machinery  now  owned 
by  the  company,"  whereas  the  mortgage  was,  in  fact,  given 
to  secure  a  debt  incurred  previously  by  0.  S.  Causey  for 
money  loaned  by  the  plaintiff  to  buy  the  machinery,  after- 
ward turned  over  to  the  corporation  to  be  •••  used  in  the 
mills,  the  seizure  of  which  on  several  executions  by  the  de- 
fendant as  sheriff  giving  rise  to  this  controversy.  The 
authority  given  was  to  execute  the  company's  obligationi 
without  specifying  for  what  purpose  or  for  what  considera- 
tion. The  property  was,  in  fact,  conveyed  to  secure  the 
payment  of  the  money  with  which  the  property  in  contro- 
versy was  bought.  0.  S.  Causey  had  obtained  the  money 
from  the  plaintiff  to  buy  the  machinery  for  a  company  to  be 
thereafter  organized,  and  had  attempted  to  transfer  the  title 
to  the  machinery,  as  purchased,  to  the  plaintiff. 

After  the  formation  of  the  corporation  this  property  was 
turned  over  to  it,  and  the  purpose  in  executing  the  mortgage 
was  to  secure  the  money  advanced  to  buy  it.  If  we  admit 
that  it  is  questionable  whether  there  was  any  obligation  on 
the  part  of  the  corporation  to  pay  the  debt,  it  must  neverthe- 
less be  conceded  that  every  director  and  stockholder  had 
notice  of  the  execution  of  the  instrument  by  the  secretary 
and  treasurer  claiming  to  be  acting  as  agent  of  the  company. 
It  might  have  been  suiiicient  to  estop  them  to  show  that  with 
notice  of  the  execution  they  took  no  steps  to  disaffirm  the 
mortgage  deed  (2  Morawetz  on  Private  Corpora  tions,  sec.  631 ), 
hut  it  seems  clear  that  they  cannot  disavow  the  act  of  the 
agent.  This  is  not  a  question  as  to  the  validity  of  a  mort- 
gage deed.  It  is  conceded  that  the  subsequent  ratification  by 
the  directors  or  stockholders  of  an  invalid  deed,  or  one  not 
in  form  a  mortgage,  would  not  validate  it  so  as  to  create  a  lien 
•operior  to  any  other  lien  attaching  in  the  interval  between 
the  execution  or  registration  and  the  ratification.  But  in 
our  case  the  ratification  is  accomplished  by  signing  before 
the  delivery  or  registration  of  the  deed,  and  it  is  registered  in 
such  shape  that  its  validity  as  a  lieu  can  only  be  questioned 
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by  showing,  in  rebuttal  of  the  preBumption  of  authority,  that 
the  agent  purporting  to  act  was  not  in  fact  empowered  to  do 
BO.  There  was  no  seal  attached  to  the  paper  offered  in  Duh 
V.  Markfiam,  105  N.  C.  181,  18  Am.  St.  Rep.  889,  and  pur- 
porting to  be  a  deed,  and  ratification  "^  would  not  have 
made  it  a  mortgage  deed,  while  no  act  of  the  company  by 
amendment  or  otherwise  could  have  made  it  relate  back  so  as 
to  give  it  the  force  of  a  lien  from  registration  superior  to  such 
liens  as  attached  when  it  stood  upon  the  record  in  its  original 
form.  A  private  corporation,  not  charged  with  any  duty  to 
the  public,  and  not  quasi  public  in  its  character,  may  dispose 
of  its  property  (as  certainly  distinguished  from  its  franchise) 
without  express  authority  from  the  legislature  by  virtue  of 
the  general  right  of  alienation  that  is  an  incident  of  owner- 
ship by  natural  or  artificial  persons:  4  Am.  &  Eng.  Ency.  of 
Law,  238;  Aniietam  Paper  Co,  v.  Chronicle  Pub,  Co,^  115  N.  C. 
143.  We  do  not  think  that  this  is  a  case  in  which  the  statute 
limiting  the  liability  that  may  be  incurred  by  executing  con* 
tracts  of  corporations  (Code,  sec.  688),  applies,  if  that  statute 
be  still  in  force,  as  to  existing  suits:  Laws  1893,  cs.  84,  388. 
There  was  no  executory  contract  in  this  case.  The  corpora* 
tion  executed,  if  any  thing,  a  mortgage  deed  conveying  its 
property. 

For  the  reasons  given  we  think  that  the  judge  below  erred 
in  ruling  that  the  plaintiffs  are  not  entitled  to  recover  in  any 
aspect  of  the  evidence,  and  we  must  therefore  grant  a  new 
trial.  

Corporations — Organization.— The  formation  of  a  corporation  cannot 
be  accoinpliahed  except  by  a  substantial  compliance  with  the  statute:  MarUm 
r,  Deetat,  102  Gal.  65;  41  Am.  St.  Rep.  151,  and  note.  See  %  thorough  dia- 
cnssion  of  this  subject  in  the  monographic  note  to  People  ▼•  MonteeUo  Water 
Co.,  33  Am.  St  Rep.  176. 

Corporations — Mbbtinos— Notiob  ov. — ^NBCuasmr  fob:  See  Thompeon 
y.  Williume,  76  CaL  153;  9  Am.  St.  Rep.  187;  Chase  ▼.  TuUle,  55  Conn. 
455;  3  Am.  St.  Rep.  64,  and  note;  Edgedy  ▼.  Emerson,  23  N.  H.  555;  55; 
Am.  Dec  207,  and  note;  ^a^iib  r.  McCarthy,  65  Ark.  473;  29  Am.  St.  Rep. 
60,  and  note;  also  the  extended  note  to  Stow  ▼.  Wyse,  18  Am.  Dea  102. 

Corporations— Meetings — Pbesumption  op  Notiob. — A  qnomm  of  tha 
directors  of  a  corporation  having  attended  a  special  meeting;  it  will  be  pre* 
smmed  prima  fade  that  all  the  directors  were  duly  notified  to  attendi  OftoiK 
teau  Ine.  Co,  r.  Hotmes,  68  Ma  601;  30  Am.  Rep.  807. 

Corporations^Sbal—Pbbsumption.— A  seal  affixed  toao  Inatntment 
which  purports  to  be  the  corporate  seal  of  a  corporation  musti  in  theabsenoa 
of  objection,  be  presumed  to  be  genuine,  as  well  as  affixed  by  proper  author- 
ity:  BurneU  v.  Luford,  93  Cal.  114;  CrumliA  r.  Raibroad  Oo.^  32  W.  Ya. 
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t44;  MM8ser  r.  Joknwn,  42  Mo.  74;  97  Am.  Deo.  316,  and  note;  8u9quehanna 
Bridge  etc,  Co.  ▼•  Oeneral  Itu.  Co.,  8  Md.  305;  66  Am.  Deo.  740,  and  noto| 
FkUlipsY.  Ckffee,  17  la  154;  63  Am.  Deo.  357,  and  note. 

COBPORATIONS— ESTOPPJCL  TO  DcNT  AOT  OB   AUTHOBITT  OV  AOENT. — A 

eorporation  is  estopped  to  deny  that  the  penon  ezecntiug  a  negotiable  in- 
stniment  ai  its  treaanrer  waa  such  treasurer,  and  that  his  acts  within  the  irn* 
plied  power  of 'his  office  are  binding  upon  it^  when  he  took  possession  of  the 
effio0  under  a  pretended  election,  and  was  permitted,  without  objection  on  the 
part  of  the  corporation  or  its  stockholders,  to  continue  in  the  discharge  of 
the  duties  of  the  office,  and  his  election  waa  ratified  subsequently  to  the  ezeou* 
tion  of  the  note:  JierehanU*  NaL  Bank  ▼.  CUkena'  Oaa  ete.  C^,  169  Mass. 
605;  38  Am.  St  Rep.  453,  aud  note.  To  the  same  effect  see  Duggan  r.  Pacific 
Boom  Cbi,  0  Wash.  693;  86  Am.  St.  Bep.  182;  and  nots^  with  the  cases  ooU 
Isotsd. 
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(116  NOBTH  OABOLDU,  U4.] 

Scanm  ov  Limitations— Plbadino.— If  a  complaint  alleges  the  render* 
ing  of  services,  frequent  promises  to  pay  therefor,  and  the  reasonable 
▼alue  thereof,  an  answer  alleging  that  if  defendant  promised  "any 
compensation  it  was  in  parol,  and  more  than  three  years  has  elapsed 
lince  the  making  of  such  promise,"  and  defendant  specially  pleads  the 
Statute  of  limitations  upon  such  promise,  sufficiently  pleads  the  statute^ 
whether  the  action  is  upon  an  express  or  implied  promise. 

SrATum  OF  Limitations— Lunatics.— After  the  statute  of  limitations  hat 
commenced  to  run  in  favor  of  one  who  subsequently  becomes  insane 
it  is  not  suspended  in  its  operation  by  the  supervening  insanity. 

8rATUTB  OF  Limitations — As  ArFicnNO  Lunatio. — If  a  debt  against  an 
insane  person  oould  have  been  established  by  judgment  against  his 
guardian  before  the  debt  was  barred  by  limitation,  the  fact  that  the 
debt  oould  not  have  been  enforced  until  after  the  death  of  the  insane 
ward,  because  his  income  was  required  to  support  him,  does  not  sns* 
pend  the  operation  of  the  statute  of  limitations. 

8rAT0TB  OF  Limitations— Nkw  Pbomisb. — A  reply  by  a  debtor's  adminis* 
trator  to  a  demand  for  payment  of  the  debt  that  he  would  "  see  the 
Judge  and  do  whatever  he  said,"  is  not  such  new  promise  as  to  oon« 
stitnte  a  waiver  of  the  statute  of  limitations. 

Action  against  the  administrator  of  a  deceased  lunatio  to 
recover  compensation  for  services  rendered  such  lunatia 
Judgment  for  plain  tiff,  and  defendant  appealed* 

Bailie  &  Mordeeai^  for  the  appellant. 

L  21  Avery  and  8.  J.  Ervin^  for  the  appellee. 

'^^  Clark,  J.  The  allegation  of  the  complaint  is  that  the 
plaintifiTs  intestate  rendered  services  during  the  years  1881, 
1882, 1888,  and  1884  as  a  servant  for  defendant's  intestate, 
who  promised  time  and  again  to  pay  for  them.    The  com- 
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plaint  farther  alleges  the  reasonable  value  of  said  services, 
so  as  recover  upon  a  quantum  meruit.  The  answer  alleges 
full  payment  of  said  services,  and  says  that  if  defendant's 
intestate  promised  any  additional  compensation,  or  any  com- 
pensation, it  ^  was  in  parol,  and  more  than  three  years  had 
elapsed  since  the  making  of  such  promise,  and  the  defendant 
specially  pleads  the  statute  of  limitations  upon  such  prom- 
ise/'  The  statute  was  sufficiently  pleaded,  whether  the 
action  is  on  the  express  promise  or  the  implied  promise: 
Stokei  V.  Taylor,  104  N-  C.  394;  Fulps  v.  Mock,  108  N.  C. 
601;  Stubb8  v.  Motz,  113  N.  G.  458.  This  is  not  a  case  where 
the  alleged  promise  is  to  pay  out  of  the  estate  after  death. 
Here  the  statute  began  to  run  for  each  year's  services  at  the 
end  of  the  year.  The  statute  began  to  run  for  the  last  year's 
services  on  January  1,  1885,  and  three  years  had  elapsed  be- 
fore the  death  of  either  plaintiff's  intestate  or  of  defendant's 
intestate.  The  code,  section  164,  has  therefore  no  application. 
The  claim  as  to  1881  and  1882  was  already  barred  upon  the 
defendant's  intestate  becoming  insane  in  1886.  As  to  the 
claim  for  1883  and  1884,  the  statute  having  begun  to  run  was 
not  suspended  by  the  supervening  insanity:  Chaneey  v.  Pour* 
«U,  103  N.  C.  159.  Action  should  have  been  brought  within 
*^  three  years  against  the  employer,  or,  after  the  insanity, 
against  his  guardian.  The  debt  could  have  been  established 
by  judgment  even  if  the  allegation  was  correct  that  it  could 
not  have  been  collected  till  after  the  ward's  death  on  account 
of  the  income  being  required  for  his  support.  The  claim 
being  barred  before  the  death  of  defendant's  intestate,  and 
there  being  neither  proof  nor  allegation  of  a  new  promise  in 
writing  (Code,  sec.  172)  by  the  defendant,  it  is  not  necessary 
to  consider  the  question  which  that  would  have  raised:  Ffem- 
ming  v.  Flemming,  85  N.  C.  127.  The  reply  of  the  admin- 
istrator to  the  plaintiff  that  it  was  not  necessary  to  get  a 
lawyer  and  that  he  "  would  see  the  judge  and  do  whatever 
he  said,"  was  not  conduct  which  waived  the  statute  and  jus- 
tified the  plaintiff  in  not  bringing  action:  Hill  v.  Hilliard^ 
103  N.  C.  34;  Joyner  v.  Massey,  97  N.  C.  14&  Besides,  the 
claim  was  already  barred,  and  the  plaintiff  was  not  preju- 
diced by  the  delay« 

Error.  

LnoTATioirs  of  AonoNs— Insani  PERSOwa— When  Hm  itatate  oooa  be* 

gins  to  mo,  neither  insanity  nor  any  other  supervening  disability  arresti 
its  progress:  Adammm  T.  SmU\  2  MiU  269;  12  Am.  Deo.  665.  end  Bote. 
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The  atatnte  onoe  set  In  motion  eontiniiM  to  ran  not  witlittand!ng  nndne 
influence  exerciaed  by  the  defendant  over  the  plaintiff  the  latter  being  weak 
minded,  bat  neither  an  idiot  or  Innatio:  Fiper  t.  Hoards  107  N.  Y.  67;  1 
Am.  St.  Rep.  785,  and  note.  See  on  tbia  eabjeot  the  extended  note  to 
Moore  ▼.  ArmUrong,  36  Am.  Deo.  at  pages  71,  72. 

Ldotatigns  ov  AonoNS— Niw  Pbomisb. — Aa  to  what  acknowledgment 
or  new  promiae  will  remove  the  bar  of  the  atatute,  aee  the  notoa  to  State  ▼• 
Fnm,  14  Am.  St.  Rep.  660;  Spongier  v.  Spangier^  9  Am.  St.  Rep.  116}  ifoii- 
eheeter  w.  Brmdner,  I  Am.  8k  Repw  881,  and  Hatrdrw^e  BtM^  U  Am.  S«l 
Rep.  720. 


Baskbt  t;.  Moss. 

pjft  NonH  Cabouva.  4«> 

OiiiiiBiin  Tnflmn  ni  Publio  Offiobs. — Agreementa  for  oompenaatlon  lo 
proonre  appointment  to  a  poblio  office,  or  to  reaign  aaoh  offioe  in 
another'a  &Tor  for  a  oonaideration,  are  void,  beoanae  againat  pnblio 
policy. 

OF7IOBB»— MOBTOAOB    TO    SxOUBX   CONTBACT  TO    PBOOgBB   APrOIlfTMBBT 

TO  QfnoB— Ibjunotion. — ^A  mortgage  given  to  aecare  an  agreement  for 
eompensation  for  aeonriog  an  appointment  to  pnblio  office  ia  void,  b«» 
cause  againat  pablio  polioy,  and  an  attempted  aale  under  a  power  oon* 
tained  in  such  mortgage  may  be  reatrained  by  injunction. 

Application  for  an  injunction  to  reetrain  a  sale  of  land 
tinder  a  power  contained  in  a  trust  deed.  On  September  1, 
1893y  J.  R.  Moss  was  postmaster  at  Henderson,  North  Caro- 
lina, and  his  term  of  office  expired  on  March  1,  1894.  On 
September  1,  1893,  said  Moss  represented  to  the  plaintiff, 
A.  M.  Basket,  who  was  an  old  man  and  easily  influenced, 
that  he,  the  said  Moss,  could  procure  for  said  Basket  the  ap- 
pointment of  postmaster  at  Henderson,  North  Carolina,  as 
his  successor;  and  further  represented  to  said  Basket  that 
if  he  would  secure  to  him,  the  said  Moss,  the  sum  of  nine 
handred  and  seventy-two  dollars  and  fifty  cents  by  deed  in 
trust  on  his,  the  said  Basket's,  real  estate,  that  he,  the  said 
Moss,  would  sell  and  deliver  to  him,  the  said  Basket,  his 
unexpired  term  as  postmaster,  and  go  to  Washington  city, 
D.  0.«  see  the  President  of  the  United  States  and  other 
proper  authorities,  resign  his  office  to  him,  the  said  Basket, 
secure  the  appointment  of  the  latter,  and  that,  if  he  should 
be  appointed  and  hold  office  at  the  expiration  of  the  term  of 
said  Mobs,  the  president  would  reappoint  him,  the  said  Bas- 
ket, to  the  office  of  postmaster.  Basket  relying  on  such 
representations  executed  his  bond  to  J.  R.  Moss,  for  nine 
hundred  and  seventy-two  dollars  and  fifty  cents,  on  Septem- 
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ber  1,  1893,  and  on  the  same  day  executed  to  B.  W.  Moss, 
as  trastee,  a  deed  of  trust  on  a  certain  tract  of  land.  The 
sale  of  this  land  under  such  deed  of  trust  is  now  sought  to  be 
restrained.  On  the  hearing  in  the  court  below  a  temporary 
injunction  was  granted,  and  the  defendants  appealed* 

T.  T.  Hicksj  for  the  appellants. 

H.  O,  ZoUxcoffer^  for  the  appellees. 

^'  Clark,  J.    The  public  has  a  right  to  some  better  test 
of  the  capacity  of  their  servants  than  the  fact  that  they 
possess  the  means  of  purchasing  their  offices.    The  code, 
section  1871|  provides:  *'A11  bargains,  bonds,  and  assurances 
made  or  given  for  the  purchase  or  sale  of  any  office  whatso- 
ever, the  sale  of  which  is  contrary  to  law,  shall  be  void." 
Notwithstanding  the  office  is  an  office   under  the  United 
States  government,  if  an  action  were  brought  in  our  courts 
to  recover  upon  a  bond  or  mortgage  given  for  such  consider- 
ation, our  courts  would  hold  it  void.    Such  agreements  are 
void  at  common  law,  as  well  as  by  statute.    So  also  contracts 
to  procure  appointments  to  office  are  void  (Mechem  on  Pub* 
lie  Offices,  sec.  351);  or  to  resign  office  in  another's  favor: 
Mechem  on  Public  Offices,  sec.  357;  Meacham  v.  Dow,  82  Vt. 
721;  Oracone  v.  Wroughton,  11  Ex.  146.     Public  offices  are 
public  trusts,  and  should  be  conferred  solely  upon  consider- 
ations of  ability,  integrity,  fidelity,  itnd  fitness  for  the  posi- 
tion.    Agreements  for  compensation  to  procure  these  tend 
directly  and  necessarily  to  lower  the  character  of  the  ap- 
pointments to  the  great  detriment  of  the  public.     Hence, 
such  agreements,  of  whatever  nature,  have  always  been  held 
void  as  being  against  public  policy:  Meguire  v.  Corvnne,  101 
U.  S.  108;  Tool  Co.  v.  Norris,  2  Wall  45;  Gray  v.  Hook,  4 
N.  Y.  449;  Oaston  v.  Drake,  14  Nev.  175;  83  Am.  Rep.  548; 
FiUon  V.  Himes,  5  Pa.  St.  452;  47  Am.  Dec.  422;  Faurie  v. 
Morin,  4  Mart.  *»«  (La.)  39;  6  Am.  Dec.  701;   Lijiess  ▼. 
Hesing,  44  111.  113;  92  Am.  Deo.  153.     Says  Ames,  0.  J.,  in 
Eddy  V.  Capron,  4  R.  I.  394,  67  Am.  Dec.  541:  **By  the  the- 
ory of  our  government,  appointments  to  office  are  presumed 
to  be  made  solely  upon  the  principle  detur  digniori,  and  any 
practice  whereby  the  bare  consideration  of  money  is  brought 
to  bear  in  any  form  upon  such  appointments  to  or  resignation 
of  office,  conflicts  with  and  degrades  this  great  principle.    The 
services  performed  under  such  appointments  are  paid  for  by 
salary  or  fees,  presumed  to  be  adjusted  at  the  point  of  ade- 
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quale  remaneration  only.  Any  premium  paid  to  obtain  oflSce 
interferes  with  this  adjustment,  and  tempts  to  peculation,  over- 
chargeSy  and  frauds  in  the  effort  to  restore  the  balance  thus 
disturbed."  Besides,  the  moral  sense  revolts  at  traffic  to  any 
extent  in  the  bestowal  of  public  office.  It  is  against  good 
morals  as  well  as  against  the  soundest  principles  of  public 
policy.  If  public  offices  can  be  sold  or  procured  for  money, 
the  purchasers  will  be  sure  to  reimburse  themselves  by  dis- 
pensing the  functions  of  their  offices  for  pecuniary  consider- 
ation. The  law  wisely  guards  against  the  first  step  in  that 
direction.  For  that  reason,  not  only  the  sum  agreed  to  be 
paid  directly  to  the  holder  of  this  office  to  resign,  but  the 
amounts  advanced  for  expenses  and  compensation  of  persons 
to  go  to  Washington  to  procure  the  authorities  there  to  accept 
the  resignation  of  one  party  and  the  appointment  of  the  otheri 
are  not  recoverable.  For  the  same  reason  that  agreements 
to  pay  for  lobbying  the  passage  of  bills  before  a  legislative 
body  are  void  (Lawton  on  Contracts,  sec.  809;  Mechem  on 
OfiBces,  sec.  360,  and  cases  cited),  all  agreements  for  expenses 
and  compensation  of  persons  seeking  to  influence  or  procure 
appointments  to  office  are  void:  Lawton. on  Contracts,  sec. 
810.  **'  The  courts  condemn  the  very  appearance  of  evil,  and 
it  matters  not  that  in  a  particular  case  nothing  improper 
was  done  or  expected  to  be  done.  It  is  enough  that  the  em* 
ployment  tends  directly  to  such  results":  Clippinger  ▼.  Hep* 
baugh,  6  Watts  &  S.  815;  40  Am.  Dec.  519;  Wood  v. 
MeCann,  *»•  6  Dana,  366;  Mills  v.  Milh,  40  N.  Y.  548;  100 
Am.  Dec.  535,  and  numerous  other  cases  cited  in  notes  to 
Mechem  on  Offices,  sec.  860;  Lawton  on  Contracts,  sec.  Sll, 
and  cases  cited. 

If  an  action  had  been  brought  to  recover  these  sums,  or  to 
foreclose  a  mortgage  given  to  secure  payment  thereof,  the 
court  would  dismiss  the  action.  The  defendant  contendSi 
however,  that  as  he  was  careful  to  take  a  mortgage  with  a 
power  of  sale,  the  courts  will  not  interfere  by  injunction,  but 
will  let  him  proceed  to  collect  his  ill-gotten  gains.  This 
would  simply  legalize  the  practice  which  is  denounced  both 
by  statute  and  common  law.  Reasons  of  public  policy  for- 
bidding  this  species  of  corruption  are  too  profound  and  too 
important  to  the  public  welfare  to  be  evaded  and  nullified  by 
mo  simple  a  device.  A  mortgage  given  to  secure  a  sum  of 
money  upon  an  agreement  against  public  policy  is  void: 
Code,  sec.  1871;   Teal  v.  Walker,  111  U.  S.  252;  WUdey  v. 

Alf.8r.RBP.,  VOL.XLIV.-80  ^ 
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Collier^  7  Md.  275;  61  Am.  Dec.  346;  Crowder  v.  Reed,  80 
lad.  1.  The  sale  ander  a  void  mortgage  would  be  a  cloud 
on  the  title,  and  an  injunction  lies,  especially  when  the  in» 
yalidity  does  not  appear  upou  the  face  of  the  mortgage,  bni 
requires  extrinsic  evidence  to  prove  it:  1  High  on  Injunc- 
tions, sec.  469;  Yager  v.  MerUe,  26  Minn.  429.  In  casea 
where  the  consideration  is  immoral  the  deed  will  be  set 
aside:  2  Addison  on  Contracts,  716. 

Pomeroy's  Equity  Jurisprudence,  sections  939  to  942,  calls 
attention  to  the  fact  that  the  rule  in  pari  delicto  is  often 
misunderstood,  and  its  application  is  properly  and  correctly 
that  in  such  cases  ^* potior  est  conditio  possidentie^^ — that  is^ 
that  the  court  will  permit  nothing  to  be  done  which  will 
enable  a  party  to  collect  from  the  other  the  fruits  of  hi» 
wrong.  When  he  sues  to  recover,  the  law  will  not  give  him 
judgment.  When  he  has  shrewdly  attempted  to  evade  thia 
by  taking  a  mortgage  with  a  power  of  sale,  the  court  will  by 
injunction  prevent  his  collecting  on  a  mortgage  denounced 
as  void  by  reasons  of  public  policy.  In  section  941  he  saya: 
*' Whenever  public  policy  is  considered  as  advanced  by  allow* 
ing  ^^  either  party  to  sue  for  relief  against  the  transaction^ 
then  relief  is  given  to  him.  In  pursuance  of  this  high  pria* 
ciple,  and  in  compliance  with  the  demands  of  a  high  public 
policy,  equity  may  aid  a  party  equally  guilty  with  his  opp<K 
nent,  not  only  by  canceling  and  ordering  the  surrender  of  an 
executory  agreement,  but  even  by  setting  aside  an  executed 
contract,  conveyance,  or  transfer,  and  decree  the  recovery 
back  of  money  paid  or  property  delivered  in  performance  of 
the  agreement."  Also,  in  section  940,  he  says  that  whenever 
the  defensive  remedy  at  law  will  not  be  equally  certain,  per- 
fect, and  adequate,  the  equitable  remedy  will  be  granted  by 
injunction  and  the  like.  '*  The  equitable  relief  so  conferred 
does  not  violate  the  general  maxim  concerning  parties  in 
pari  delicto;  on  the  contrary,  it  carries  that  maxim  into 
effect.'*  So  in  the  present  case  the  injunction  against  sale 
under  the  void  mortgage  taken  against  public  policy  enforces 
that  maxim  by  prosecuting  either  party  recovering  any  thin|i^ 
from  the  other.  This  is  also  the  well-settled  rule  in  BnglancL 
In  Uoyd  y.-Ourdon^  2  Swanst  181.  Lord  Bldon  granted  aa 
injunction  to  restrain  the  negotiation  of  bills  of  exchange 
which  were  made  void  by  statute  9  Anne,  c.  14,  which  is,  in 
the  very  tenor  of  section  1871  of  the  code,  applicable  to  the 
present  transaction.     Lord  Hardwicke  granted  the  injuno* 
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live  relief  in  a  similar  case:  Smith  ▼•  AylweU^  8  Atk.  666; 
and  the  vice-chancellor  in  Earl  of  MiUtown  ▼.  Stewart^  8  Sim. 
871,  which  was  affirmed  by  Lord  Cottenham:  8  Mylne  & 
C.  18. 

In  snch  case,  before  the  master  of  the  rolls,  Sir  John  Rom^ 
illy,  where  part  of  the  consideration  was  for  money  loaned*^ 
and  part  was  for  an  immoral  consideration,  the  whole  mort- 
gage was  ordered  to  be  canceled,  the  court  declining  to  pass 
upon  the  question  whether  the  mortgagee  could  recover  at 
law  for  the  valid  part  of  the  consideration — ^i.  e.,  the  money 
loaned:  WUlyams  v.  BvilTnore^  83  L.  J.,  N.  S.,  461.  In 
the  present  case,  upon  the  defendant's  own  showing,  thirty* 
seven  dollars  and  fif^  cents  is  the  only  valid  part  of  the. 
sum  attempted  to  be  ^^^  secured.  Whether  the  mortgage 
can  be  upheld  to  that  extent  is  not  before  us,  as  the  plaintifiT 
in  his  reply  expresses  his  willingness  to  pay  said  sum.  The 
plaintiff  recovering  judgment  for  the  cancellation  of  the 
mortgage,  the  defendant  should  be  taxed  with  the  cost8» 
The  injunction  was  properly  continued  to  the  hearing. 

Affirmed. 

Shepherd,  C.  J.,  concurring:  I  concur  in  the  oonclusioa 
of  the  court  that  the  agreement  which  the  mortgage  is  given 
to  secure  is  contrary  to  public  policy,  and  therefore  illegal^ 
and  I  am  also  of  the  opinion  that  the  injunction  should  be 
continued  until  the  final  hearing.  It  is  alleged  that  the 
plaintiff  Joseph  Basket  has  a  resulting  trust  in  the  land  in- 
eluded  in  the  mortgage,  and  as  it  does  not  appear  that  he  had 
any  connection  with  the  illegal  transaction  between  A.  M. 
Basket,  the  mortgagor  (the  holder  of  the  legal  title),  and  the 
mortgagee,  I  see  no  reason  wliy  the  equitable  aid  of  the  court 
should  not  be  extended  to  him. 

I  cannot  agree,  however,  in  that  part  of  the  opinion  which 
declares  that  A.  M.  Basket  is  entitled  to  equitable  relict 
*•  Whenever  a  contract  or  other  transaction  is  illegal,  and 
the  parties  thereto  are,  in  contemplation  of  law,  in  pari  delicto^ 
it  is  a  well-settled  rule,  subject  only  to  a  few  special  excep- 
tions, depending  upon  other  considerations  of  policy,  that  a 
court  of  equity  will  not  aid  a  particeps  criminis^  either  by  en* 
forcing  the  contract  while  it  is  yet  executory,  or  by  relieving 
him  against  it  by  setting  it  aside,  or  by  enabling  him  to  recover 
the  title  to  property  which  he  has  parted  with  by  its  means. 
The  principle  is  thus  applied  in  the  same  manner  when  the 
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tUegality  is  merely  malum  prohibitum^  being  in  contravention 
of  some  positive  statute,  and  when  it  is  malum  in  Be^  as  being 
contrary  to  public  policy  or  to  good  morals.  Among  the  lat- 
ter class  are  agreements  and  transfers,  the  consideration  for 
which  was  violative  of  chastity,  compounding  of  a  felony, 
gambling,  false  swearing,  the  commission  of  any  crime,  or 
breach  of  good  morals":  1  Pomeroy's  Equity  Jurispru* 
dence,  402. 

4e9  ^«  Where  the  party  seeking  relief  is  the  sole  guilty 
party,  or  where  he  has  participated  equally  and  deliberately 
in  the  fraud,  or  where  the  agreement  which  he  seeks  to  set 
aside  is  founded  in  illegality,  immorality,  or  is  base  and  un- 
conscionable on  his  part — in  such  cases  courts  of  equity  will 
leave  him  to  the  consequences  of  his  own  iniquity,  and  will 
decline  to  assist  him  to  escape  from  the  toils  which  he  baa 
studiously  prepared  to  entangle  others,  or  whereby  he  baa 
flought  to  violate  with  impunity  the  best  interests  and  morala 

of  social  life Courts  of  eijuity  could   not,  without 

staining  the  administration  of  justice,  interfere  to  save  the 
party  from  the  just  results  of  his  own  misconduct,  when  the 
failure  of  success  in  the  scheme  would  manifestly  be  the  sole 
cause  of  his  praying  relief :  2  Story's  Equity  Jurispru- 
dence, 696;  Adams'  Equity,  418. 

These  principles  are  so  well  established  that  it  is  hardly 
necessary  to  produce  authority  to  their  support,  and  that 
they  have  been  recognized  by  this  court  is  plainly  evident 
by  a  reference  to  the  cases  of  York  v.  Merritt^  77  N.  C,  213; 
Sparks  v.  Sparks^  94  N.  C.  627,  and  authorities  cited. 

There  are,  it  is  true,  limitations  to  the  rule,  as  where 
parties  are  not  equally  in  fault,  or  as  in  the  case  of  usury, 
where  the  borrower  is  considered  as  in  mnculo,  or  where  the 
security  is  for  past  cohabitation;  and  there  are  cases  where, 
under  peculiar  circumstances,  considerations  of  public  policy 
will  be  best  subserved  by  granting  relief.  These  and  other 
instances  will  be  found  in  the  text-books  and  notes  to  which 
I  have  referred,  and  there  seems  to  be  some  confusion  in  the 
decided  cases  upon  the  subject.  No  satisfactory  authority, 
however,  can,  in  my  opinion,  be  found  to  take  the  present  case 
out  of  the  general  rule.  If,  as  we  have  seen,  the  court  will 
not  interfere  where  the  consideration  is  the  compounding  of 
a  felony  for  the  commission  of  a  crime,  itisdiflBcult  to  under- 
stand why  it  should  extend  its  relief  where  the  consideration 
is  for  the  commission  of  the  offense  alleged  in  the  complaint. 
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Certainly,  considerations  of  public  policy  are  as  grave  in  the 
^**  former  cases  as  in  the  latter.  Again,  it  will  hardly  be 
contended  that  the  plaintiff  A.  M.  Basket  is  not  equally  in 
fault.  Indeed,  it  appears  from  the  written  agreement  exe- 
cuted contemporaneously  with  the  mortgage  that  he  was  the 
moving  party  in  the  transaction.  The  proposition  was  made 
by  him,  and  it  is  perfectly  clear  that  his  guilt  is  equal  if  not 
greater  than  that  of  the  defendant.  Again,  if  it  be  con- 
ceded that  he  is  entitled  to  the  relief  on  the  ground  that  part 
of  the  contract — the  note — is  executory,  the  court  would  only 
grant  it  upon  terms,  and  as  the  mortgagee  has,  under  the 
agreement,  so  credited  the  note  that  every  thing  is  elimi« 
Dated  except  certain  expenses  and  counsel  fees,  and  a  pre- 
existing debt  (leaving  only  a  balance  of  about  two  hundred 
dollars),  it  would  seem  very  clear  that  the  court,  even  if  it 
interfered,  would  not  place  him  in  any  better  condition. 
The  expenses  and  counsel  fees  were  actually  expended  in 
furtherance  of  his  own  proposition,  and  it  would  seem  a  com- 
plete reversal  of  the  maxim  In  pari  delicto  melior  est  conditio 
defendentisy  to  so  use  the  equitable  power  of  the  court  as  to 
extricate  the  plaintiff  from  the  position  in  which  he  has 
placed  himself,  and  put  the  entire  expense  of  carrying  out 
his  own  proposition  upon  the  shoulders  of  the  defendant. 
No  clearer  case  can,  in  my  opinion,  be  conceived  for  the  ap- 
plication of  the  rule  than  the  present. 

Furthermore,  it  is  a  fundamental  principle  that  a  court  of 
equity  never  interferes  where  there  is  a  complete  defense  at 
law:  High  on  Injunctions,  473.  In  the  present  case  it  is  said, 
that  the  mortgage  is  utterly  void.  If  this  be  so,  there  is  no 
occasion  for  equitable  relief,  not  even  on  the  ground  that  it 
18  necessary  to  discover  and  preserve  the  evidence  of  its  ille- 
gality, as  the  contemporaneous  agreement  executed  by  all  of 
the  parties  is  plenary  proof  of  the  vitiating  element:  2  Story's 
Equity  Jurisprudence,  700. 

This  consideration,  as  well  as  the  firmly  established  rule 
in  pari  ddictOy  etc.,  is  also  a  complete  bar  to  the  prayer  that 
^^^  the  deed  be  canceled  on  the  ground  that  it  is  a  cloud  upon 
plaintiff's  title:  2  Story's  Equity  Jurisprudence,  700.  Pub- 
lic policy  will  be  far  better  subserved  by  leaving  the  plaintiff 
where  his  illegal  conduct  has  placed  him,  than  by  encour- 
aging him  in  another  attempt  to  violate  the  law  by  the  assur- 
ance that  a  court  of  equity  will  always  stand  ready  to  relieve 
him  against  the  consequences  of  his  unsuccessful  experimenta. 


470  Basket  v.  Moss.  [N.  Carolinai 

^  The  BuppresBion  of  illegal  contracts  is  far  more  likely  in 
general  to  be  accomplished  by  leaving  the  parties  withoat 
remedy  against  each  other,  and  by  thus  introducing  a  pre- 
ventive check  naturally  connected  with  a  want  of  confidence, 
and  a  sole  reliance  upon  personal  honor.  And  so  accordingly 
the  modern  practice  is  established '':  1  Story's  Equity  Juris- 
prudence, 298. 

The  case  of  Patterson  v.  Donner^  48  Cal.  369,  cited  in  the 
opinion  to  the  effect  that  a  mortgage  given  to  secure  money 
upon  an  agreement  against  public  policy  does  not  divest  the 
title,  does  not  aid  the  plaintifiP,  for,  if  the  title  is  not  divested, 
there  is  certainly  no  occasion  for  resorting  to  a  court  of 
equity  where  the  illegality  is  evidenced,  as  in  this  case,  by 
the  contemporaneous  agreement  referred  to.  The  case,  how- 
*ever,  decides  the  other  way.  It  holds  that  the  title  passes, 
but  that  the  performance  of  the  illegal  condition  will  not  di« 
vest  the  title  of  the  grantee.  The  case  cited  from  Indiana  is 
equally  inapplicable,  as  it  was  an  action  at  law  to  enforce  an 
illegal  executory  agreement,  and  it  was  of  course  held  that 
the  defendant  could  plead  the  illegality  of  the  consideration. 
The  case  from  Maryland  is  also  inapplicable,  as  it  was  an 
action  to  foreclose  a  mortgage  given  upon  an  illegal  consider- 
ation, and  the  court  refused  relief.  It  is  no  authority  that  the 
court  would  have  aided  the  mortgagor  had  he  been  seeking  a 
decree  for  cancellation.  The  case  of  WiUyama  v.  BuHmore^  33 
L.  J.  461,  cites  no  authority.  It  seems,  however,  that  the 
mortgagee  was  seeking  foreclosure,  and  that  this  action  was 
•consolidated  with  one  brought  by  the  mortgagor  for  cancella- 
tion. Under  these  circumstances  ^*'  there  was  a  decree  for 
cancellation.  It  is  doubtful  whether  the  court  would  have 
made  such  a  decree  had  not  the  mortgagee  been  seeking 
foreclosure.  However  this  may  be,  it  cannot  be  regarded  as 
aufScient  authority  to  overturn  the  well-established  rule  em- 
bodied in  the  maxim  which  I  have  quoted.  There  is  nothing 
in  the  reference  to  Pomeroy's  Equity  Jurisprudence  which  at 
all  countenances  relief  under  the  circumstances  of  this  case. 
The  defendant  has  already  agreed  to  terms  as  favorable  as 
would  be  imposed  by  a  court  of  equity. 

I  think  that  A.  M.  Basket  has  no  standing  in  a  court  of 
equity,  and  that,  under  the  circumstances,  he  is  entitled  to  no 
relief.  To  interfere  in  his  behalf  would  be  giving  aid  and 
comfort  to  the  moving  party  in  this  illegal  transaction. 
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Contracts  RjcLATnra  to  Public  Opfige,  When  Against  PfXBLic  Pol- 
tOT  AWD  Void. — All  contracts  foanded  on  the  sale  of  offices  relating  to  tb« 
«dministration  of  justice  are  void:  Outon  v,  Rodes,  8  A.  K.  Marsh.  432;  18 
Am.  Dec.  193.  A  note  gi?en  in  consideration  that  the  payee  will  give  the 
maker  his  interest  in  an  eosning  election  for  sheriff  is  void:  Swayze  v.  HtUlf 
Z  Hoist.  54;  14  Am.  Dec.  399,  and  Dote.  The  sale  of  the  office  of  constable 
hy  a  town  is  illegal:  Oralon  v.  InhabUarUs,  11  Me.  306;  26  Am.  De&  630.  A 
promise  to  secure  the  removal  of  a  postoffice,  and  the  appointment  of  one  as 
postmaster,  is  illegal,  and  a  contract  foanded  on  such  promise  is  void:  FiUom 
V.  Bimes^  5  Fa.  St.  452;  47  Am.  Dec.  422,  and  note.  An  action  will  not  lie 
io  recover  back  money  sent  by  one  person  to  another,  with  the  object  of 
indocing  the  latter  to  nse  his  influence  to  obtain  the  nomination  to  a  public 
office  of  the  former  without  reference  to  his  fitness  for  the  position  or  the 
public  good:  Linen  v.  Besing,  44  111.  113;  92  Am.  Dec  153,  and  note.  An 
agreement  before  election  to  share  the  salary  and  fees  of  an  office  in  consid- 
eration of  the  plaintiff's  using  his  influence  to  elect  the  defendant  to  such 
office  is  void:  OaUcn  t.  Thraht^  14Nev.  175;  33  Am.  Rep.  648.  To  the  same 
«ffect^  see  RoberUon  ▼.  JRobinsoTi,  65  Ala.  610;  39  Am.  Rep.  17. 
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[115  NOBTH  CABOUVA,  667.] 

Marbiaoi  and  Divorce — Validity  of  Divorce  OsTAnniD  nr  Another 
Statb— Effect  on  Cdstodt  of  Child. — A  decree  of  divorce  obtained 
by  a  wife  while  residing  in  one  state  sgainst  her  husband,  domiciled  in 
another  state,  without  personal  service  upon  him,  is  a  nullity  in  the 
latter  state,  both  as  to  the  relation  of  the  parties,  and  the  custody  of 
their  child  domiciled  with  its  father  at  the  time  the  divorce  was 
granted. 

Marriags  and  Diyorob^Divorce  Obtained  in  Another  State— Cits- 
TODT  OF  Child. — ^If,  uoder  a  decree  of  divorce  obtained  by  the  wife  in 
one  state  upon  constructive  service,  against  the  husband  domiciled  in 
another  state,  the  custody  of  their  child  domiciled  with  its  father  is 
awarded  to  the  wife,  and  it  is  sought  by  habeas  corpus,  on  behalf  of  the 
mother,  to  obtain  the  custody  of  the  child  in  the  latter  state,  the  pro« 
eeeding  must  be  regarded  as  one  between  husband  and  wife  living  in 
separation  without  divorce,  and  the  right  to  the  custody  of  the  child 
rests  in  the  soand  discretion  of  the  court,  subject  to  review  on  appeal 
upon  the  facts  found. 

Parent  and  Child — Custody  of  Child  as  Bbtwekn  Resident  and  Non* 
bxsident  Parents. — A  father,  who  with  his  child  is  domiciled  within 
the  state,  is  entitled  to  its  custody  as  against  the  nonresident  mother, 
especially  when  it  does  not  appear  that  the  child  desires  to  go  to  its 
mother,  or  that  its  welfare  will  be  promoted  by  a  change  of  custody,  or 
that  the  father  is  not  a  proper  person  to  have  it. 

Pboceeding  by  habeas  corpus  to  obtain  the  custody  of  a  boy 
nine  and  one-half  years  of  age,  under  a  decree  of  divorce 
granted  the  mother  in  another  state  awarding  the  custody  of 
the  child  to  her.    The  husband  and  child  were  domiciled  in 
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the  state  wbere  this  proceeding  by  habeas  corpus  was  brought^ 
and  the  decree  of  divorce  was  obtained  against  him  by  con* 
structive  service  of  process.  The  court  below  awarded  the 
custody  of  the  child  to  its  mother,  and  the  father  appealed. 

W.  W.  Jones  and  J.  J.  Hooker^  for  the  appellant 

/•  H.  Merrimony  for  the  appellee. 

^^^^  Clark,  J.  The  decree  of  divorce  obtained  by  the  wife^ 
resident  in  Colorado,  against  the  husband,  domiciled  in  this 
state,  without  personal  service  upon  him,  is  a  nullity  in  this 
state:  Irby  v.  Wilson,  1  Dev.  &  B.  Eq.  568.  At  the  most,  it 
could  only  be  valid  in  the  state  where  it  was  granted.  It 
can  have  no  extraterritorial  validity:  Davidson  v.  Sharpe,  6 
Ired.  L.  14;  Schonwald  v.  Schonwald.  2  Jones  Eq.  867;  Ar^ 
rington  v.  Arringtony  102  N.  C.  491,  reaffirming  Irby  v.  Wilson^ 
1  Dev.  &  B.  Eq.  668,  though  the  divorce  in  the  Arrington 
case  was  upheld  because  of  the  appearance  of  the  defendant 
to  the  action.  State  v.  Schlachter^  Phill.  (N.  C.)  520,  merely 
holds  that  where  a  person  divorced  by  a  decree,  valid  in  the 
state  where  granted,  marries  another  by  a  marriage  recog* 
nized  as  valid  in  such  state,  the  validity  of  the  latter 
marriage  cannot  be  questioned  by  an  indictment  for  fornicar 
tion  and  adultery  in  this  state  on  their  removal  here. 

The  decree  obtained  in  Colorado  upon  constructive  service 
by  publication,  and  by  sending  summons  through  the  mail 
to  the  defendant  in  this  state,  has  no  validity  here:  Longy^ 
Home  Ins.  Co.,  114  N.  C.  465,  and  Wilson  v.  Seligman^  144 
U.  8.  41;  either  as  to  the  relation  of  the  parties  or  as  to  the 
custody  of  the  child,  which  at  the  time  of  the  proceeding 
was  domiciled  with  its  father  in  North  Carolina.  This  is, 
therefore,  to  be  treated  simply  as  a  contest  upon  habeas  cor^ 
pus  between  husband  and  wife,  living  in  separation,  without 
being  divorced,  as  to  the  custody  of  the  child  under  the  code» 
section  ^^*  1661.  This  rests  in  the  sound  discretion  of  the 
judge,  subject,  however,  to  review  on  appeal  upon  facts  found 
as  provided  by  the  code,  section  1662.  According  to  the 
findings  of  fact,  the  father  is  a  suitable  person  to  have  the 
custody  of  the  boy  nine  and  a  half  years  old.  It  does  not  ap- 
pear that  the  mother  (who  already  has  the  only  other  child) 
is  in  any  wise  more  suitable  than  the  father.  The  father  is 
domiciled  in  this  state;  the  mother  is  a  nonresident  Under 
these  circumstances,  unless  more  shall  appear,  the  custodr 
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should  remain  with  the  father.  The  court  certainly  would 
not,  upon  these  facts,  award  the  custody  to  a  person  out  of 
the  state.  To  award  the  custody  alternately  to  the  father 
and  the  nonresident  mother  would  be  to  place  the  child  out 
of  the  jurisdiction  of  the  court,  so  that  it  would  be  impossible 
to  enforce  so  much  of  the  decree  as  directs  the  return  of  the 
child  to  the  father  after  the  specified  time.  The  bond  might 
possibly  secure  the  payment  of  damages,  but  not  the  return 
of  the  child.  The  court,  under  special  circumstances,  may 
allow  an  infant  ward  to  go  out  of  its  jurisdiction,  but  it  will 
not  abdicate  its  functions,  and  upon  the  state  of  facts  here 
appearing  take  the  child  from  a  father  of  good  character, 
who  is  taking  every  proper  care  of  it,  and  place  it  out  of  the 
reach  of  its  process  and  beyond  its  control:  Dawson  v.  Jay,  8 
De  Gex,  M.  &  G.  764.  Indeed,  if  both  parties  resided  here, 
the  law  would  not  take  the  child  by  the  process  of  the  court 
from  the  custody  of  the  father  and  award  it  to  the  mother, 
unless  it  appeared  that  the  interest  of  the  child  required  it: 
Symington  v.  Symington^  L.  R,  2  8c.  App.  415;  People  v. 
Humphreys,  24  Barb.  526.  What  the  preferences  of  the  child 
were  is  not  found  as  a  fact)  though  this  has  weight  always 
with  a  court  in  such  cases  according  to  the  age  and  intelli- 
gence of  the  child.  It  does  not  appear  in  this  case  that  the 
child  desired  to  go  to  the  mother,  nor  that  its  welfare  would 
be  promoted  by  such  change  of  custody.  The  prayer  of  the 
petitioner  should  have  been  denied. 
Error. 

Marriags  and  Divorok — ^Validity  or  Dkcrbi  OBTAiirKD  nr  Anothsb 
Statb. — A  deorea  of  divorce,  regularly  obtained  in  one  state  by  a  citison 
thereof  against  a  nonresident  constructively  served  with  process  in  tb« 
aotion.  and  without  other  notice,  and  which  is  valid  in  the  state  where  ren- 
dered, is  equally  valid  in  a  sister  state:  In  re  James,  99  Cal.  374;  37  Am. 
St.  Rep.  60,  and  note.  A  judgment  of  divorce  granted  in  another  stata 
against  a  wife  over  whom  the  courts  did  not  have  jurisdiction,  while  it  may 
dissolve  the  marriage  relation  existing  between  the  parties,  cannot  affect 
her  rights  in  the  property  of  her  husband  situate  in  this  state;  Doerr  v. 
Forsyihe,  50  Ohio  St.  726;  40  Am.  St  Rep.  703,  and  note.  See»  also,  the 
extended  note  to  Tolen  v.  ToUn,  21  Am.  Dec  751. 

Mabriaoi  and  Divorce — CasTODT  ow  Child  After  Diyorob — EmoK 
ov  NoNRKSiDiNOB. — A  decroo  of  divorce  rendered  in  Wisconsin  on  servioe 
by  publication  is  ineffectual  to  award  the  custody  of  minor  children  resi- 
dent in  Iowa:  Kline  v.  KUnt,  57  Iowa,  386;  42  Am.  Rep.  47.  An  action  for 
divorce  is  a  proceeding  in  rem  so  far  as  it  affects  the  status  of  the  parties  and 
the  custody  of  their  minor  children,  and  a  service  ot  summons  by  publica- 
tion on  a  nonresident  is  good:  Estate  qf  Ne^oman^  76  Cal.  213;  7  Am.  St. 
Rep.  146.     See^  also,  In  tiie  MaOer  of  Bort,  25  Kan.  308;  37  Am.  Rep.  265. 
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Hanslby  V.  Jamesyillb  and  Washington  Bail* 

ROAD  Company. 

(116  NOKH  Cabouna,  M2.1 

Caebum  ov  PA8BmosRa» — Contraot  of  Oarbiaqb  by  a  oommon  otrrier 
b^in*  when  the  pMsenger  oomes  upon  the  oarrier'e  premiaesy  or  upon 
Iti  meaiiB  of  eonveyanoe,  with  a  purpose  of  purohasing  a  ticket  within 
a  reaaoaable  time,  or  after  having  pnrchaaed  a  ticketi  and  the  relation 
oaoe  eonatitnted  oontinaea  until  the  jonrneyy  expressly  or  impliedly 
•ontraoted  for,  has  been  conclnded*  and  the  passenger  has  left  the  oar- 
lier's  premises,  or  has  been  allowed  a  reasonable  time  to  leave  each 
premises. 

Qabriibs  ov  PAflSBNona— BasAOH  ov  CoHTaAOT— ICxasukb  ov  Dam agbb. 
In  an  action  by  a  passenger  against  a  carrier  for  a  breach  of  oontraot  of 
earriage^  the  amount  recoverable  is  limited  to  the  damage  supposed  to 
have  been  in  contemplation  of  the  parties  and  actually  caused  by  such 
breach,  and  the  measure  of  damage  is  ordinarily  not  materially  differ- 
ent whether  the  defendant  fails  to  comply  with  his  contracti  throngh 
inability,  or  willfully  disregards  it. 

HaaLiQBNca— MsAauBa  ov  DAiiAais. — ^If  a  tort  is  committed  through  mis- 
take, ignorance,  or  mere  negligence,  the  damages  are  limited  to  tho 
actual  injury  received;  but  if  there  is  an  element  of  fraud,  malice,  in- 
sult, or  other  cause  of  aggravation,  showing  such  a  degree  of  negligence 
as  indicates  a  reckless  indifference  to  consequences  in  the  aot  causing 
the  injury,  punitive  damages  are  allowable. 

CUaaiBBa  ow  Passbnokbs— Damaois  roa  Dblat.— If  a  passenger  is  de- 
layed or  carried  contrary  to  agreement,  so  as  to  lead  to  a  failure  to 
accomplish  the  object  of  the  trip,  such  person  is  entitled  to  recover  at 
least  the  sum  paid  for  his  ticket,  with  interest  thereon,  together  with 
compensation  for  the  whole  of  the  time  lost  in  the  trip,  and,  in  some 
instances,  the  reasonable  cost  of  reaching  the  objective  point  by  means 
of  some  other  conveyance.  This  rule  obtains  whether  the  action  is 
brought  for  breach  of  contract  or  in  tort,  unless  it  appears  that  the  paa- 
Mnger  has  suffered,  in  addition  to  the  expense,  loss  of  time,  and  incon- 
venience, some  personal  injury,  of  which  the  willful  failure  to  transport 
him  according  to  the  schedule  time  is  a  proximate  oause. 

Oabriibs  of  Passinoers— Expulsion  from  TaAiv — ExsMFLAar  Dam- 
aois.— ^It  is  an  essential  prerequisite  to  the  right  to  recover  exemplary 
damages  for  wrongful  expulsion  of  a  passenger  from  a  train  that  there 
should  be  evidence  of  undue  force,  unnecessary  rudeness  in  the  appli- 
oation  of  the  force,  or  insult,  malice,  or  some  willful  wrong  accompa- 
nying the  act  of  ejecting  him  or  causing  him  to  leave  the  train. 

Gabrheb  of  Passbnobrs— Brbaoh  of  Comtraot—Damaobs.— Tha  failure 
of  a  railway  company  to  carry  a  passenger  according  to  contract,  if 
caused  by  defective  equipments  merely,  does  not  entitle  the  passen- 
ger to  exemplary  damages,  when  the  only  injury  oomplaiued  of  is  delay 
and  inconvenieuccb  and  no  bad  motive  on  the  part  of  the  railroad  com* 
pany  is  shown* 

/•  H.  Small  and  W.  B.  Rodman^  for  the  appellmni 
O*  F.  Warren^  for  the  appellee. 
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Avery,  J.  As  this  controversy  grows  out  of  an  ad* 
mitted  failure  on  the  part  of  the  railway  company  to  perform 
its  agreement  with  a  passenger  to  carry  him  to  and  from  a 
particular  place  within  a  given  time,  and  involves  especially 
the  question  whether  the  testimony  warranted  the  court  in 
inatructing  the  jury  that  they  were  at  liberty  to  add  ezem« 
plary  damages  to  the  estimated  loss  actually  sustained  by 
reason  of  the  delay,  it  is  not  improper  to  state  in  the  outset 
several  leading  principles  of  the  law  governing  the  relative 
righto  and  duties  of  carriers  and  passengers,  and  the  rules 
generally  applicable  in  the  assessment  of  damages  in  such 
cases. 

The  contract  of  carriage  begins  when  the  passenger  comes 
^**  upon  the  carrier's  premises,  or  upon  its  means  of  con- 
veyance, with  a  purpose  of  purchasing  a  ticket  within  a  rea- 
sonable time,  or  after  having  purchased  a  ticket.  The  relation 
once  constituted  continues  until  the  journey,  expressly  or  im* 
pliedly  contracted  for,  has  been  concluded,  and  the  passen« 
ger  has  left  the  carrier's  premises,  or  has  been  allowed  a 
reasonable  time  to  leave  such  premises:  2  Am.  &  Eng.  Ency. 
of  Law,  742-745.  There  is  always  on  the  creation  of  a  rela* 
tion  an  agreement,  express  or  implied,  and  a  legal  obligation 
to  perform  the  stipulation  of  the  contract  by  transporting 
the  passenger  in  accordance  with  the  published  schedule,  or 
within  a  reasonable  time:  Hutchinson  on  Carriers,  sec.  603, 
et  seq. 

If  an  action  be  brought  for  a  breach  of  this  contract  the 
amount  recovered  is  limited  (with  the  single  exception  of  a 
breach  of  marriage  contract,  say  many  law-writers)  to  dam- 
age supposed  to  have  been  in  contemplation  of  the  parties 
and  actually  caused  by  such  breach.  The  measure  of  dam- 
age is,  ordinarily,  not  materially  different  whether  the  de- 
fendant fails  to  comply  with  his  contract  through  inability 
or  willfully  disregards  it.  We  shall  have  occasion  presently 
to  advert  to  the  distinction  between  actions  of  tort  founded 
upon  a  willful  omission  of  a  common-law  duty,  but  involv* 
ing  at  the  same  time  a  breach  of  contract,  and  such  as  are 
brought  to  obtain  redress  for  the  intentional  failure  or  abso- 
lute refusal  to  comply  with  the  terms  of  an  agreement. 

Actionable  negligence  must  be  the  proximate  cause  of  a 
legal  injury  and  damage.  It  may  be — 1«  A  pure  tort;  2.  An 
inadvertent  breach  of  contract,  which  cannot  be  regarded  as 
independent  of  the  contract,  and  tortious;  3.  A  breach  of  con- 
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tract  in  the  nature  of  tort,  and  which  mny  be  treated  as  such, 
independent  of  the  contract:  6  Am.  &  Eng.  Bncy.  of  Law, 
742-745. 

Treating  of  torts  of  this  third  class,  Bishop  on  Noncontract 
Law,  section  74,  says:  '*  Because  a  common  carrier,  whether 
of  •••  goods  or  passengers,  is  a  sort  of  public  servant,  the 
law  imposes  its  duties  upon  him,  a  breach  whereof  is  a  tort, 
although  there  is  a  contract  which  is  violated  by  the  same 
act.**  Whenever  there  is  a  public  employment  from  which 
arises  a  common-law  duty,  an  action  for  a  breach  of  such 
duty  may  be  brought  in  tort:  Southern  Express  Co.  ▼.  McVeigh^ 
20  Gratt.  264;  Clark  y.  St  Louis  etc.  Ry.  Co.^  64  Mo.  440; 
Shearman  and  Red  field  on  Negligence,  sec.  22. 

In  actions  ex  delicto  the  motive  of  the  defendant  becomes 
material:  1  Sutherland  on  Damages,  sec.  873.  If  a  tort  is 
committed  through  mistake,  ignorance,  or  mere  negligence, 
the  damages  are  limited  to  the  actual  injury  received:  5  Am. 
A  Eng.  Ency.  of  Law,  21,  and  note  3.  But  where  there  is 
an  element  of  fraud,  malice,  gross  negligence,  insult,  or  other 
cause  of  aggravation,  in  the  act  causing  the  injury,  punitive 
damages  are  allowed,  said  the  court  in  Holmes  v.  Carolina 
Cent.  R.  R.  Co.,  94  N.  C.  318.  But  the  statement  of  the  rule 
was  modified  by  omission  of  the  terms  ^  gross  negligence"  in 
the  subsequent  cases  of  Rose  v.  Wilmington  etc.  R.  iZ.  Oo^  106 
N.  C.  168,  and  Tomlinson  v.  Wilmington  eU.  R.  R.  Co.,  107 
N.  C.  327. 

The  modification  mentioned  was  due  to  the  fact  that  this 
court  meantime  had  said  in  McAdoo  ▼.  Richmond  etc.  R.  R. 
Co.y  105  N.  C.  140,  that  ^  the  most  learned  and  discriminat- 
ing text-writers  concur  in  the  opinion  that  in  actions  arising 
§»  delicto  there  can  be  no  degree  of  negligence  that  can  be 
described  by  the  word  'gross'  alone.  But  where  an  injury 
is  due  and  can  be  traced  directly  to  the  willful  act  of  another, 
he  is  not  absolved  from  liability  to  the  injured  party.  •  •  •  • 
Hence,  we  often  find  in  opinions  which  have  emanated  from 
this  and  other  courts  the  expression  *  gross  and  wanton  neg- 
ligence,' but  the  former  word  is  never  used  to  describe  a 
degree  of  carelessness  that  will  excuse  the  fault  of  the  plain- 
tiff  in  exposing  himself  to  danger,  except  when  it  is  improp- 
erly held  synonymous  with  willful,  malicious,  or  fraudnlent." 

Thompson,  in  his  work  on  Carriers  and  Passengers,  •••  sec- 
tion 27,  page  673,  says:  ''Such  damages  ace  termed  exem- 
plary, punitive,  or  vindictive,  sometimes  called  smart  money. 
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and  are  only  awarded  in  cases  where  there  is  an  element  of 
either  fraud,  malice,  sach  a  degree  of  negligence  as  indicates 
a  reckless  indifference  to  consequences,  oppression,  insult, 
rudeness,  caprice,  willfulness,  or  other  causes  of  aggravation, 

in  the  act  of  omission  causing  the  injury Some  of 

the  authorities  include  *  gross  negligence '  as  one  of  the  ele« 
mente  which  entitles  the  plaintiff  to  exemplary  damages. 
But  the  better  view  is  given  in  an  opinion  delivered  in  a 
recent  case  in  the  supreme  court  of  the  United  States.  In 
reviewing  that  case  Mr.  Justice  Davis,  who  delivered  the 
opinion,  said:  '*  Some  of  the  highest  English  courts  have  come 
to  the  conclusion  that  there  is  no  intelligible  distinction  be- 
tween ordinary  and  gross  negligence":  Milwaukee  etc.  Ry.  Co. 
T.  Arme,  91  U.  S.  489. 

The  general  rule,  therefore,  is  that,  where  the  violation  of 
duty  makes  the  defendant  a  wrongdoer,  only  compensatory 
damages  are  allowed,  while  proof  of  a  wrongful  purpose  may 
take  a  case  out  of  it,  as  an  exceptional  one.    Fraud,  malice, 
or  insult  imply  from  their  very  definitions  the  existence  of 
an  intent  on  the  part  of  the  wrongdoer  to  cheat,  to  injure 
through  hatred,  or  to  oppress.    Where  even  the  rightful  ejec- 
tion of  a  passenger  is  accompanied  with  undue  force,  '*  rude- 
DOSS,  recklessness,  or  other  willful  wrong  {Rose  v.  Wilmington 
€te.  R.  R.  Co.j  106  N.  C.  168),  the  law  assumes  the  existence 
of  the  bad  motive,  on  the  principle  applicable  in  ordinary 
cases  of  assault,  that  every  person  is  presumed  to  intend  the 
natural  consequences  of  his  own  act:  Tomiinaonv.  Wilmington 
€te.  R.  R.  Co.,  107  N.  C.  327.    It  must  be  noted  that  Mr. 
Thompson  carefully  excludes  '*  gross  negligence"  as  an  ele- 
ment warranting  allowance  of  such  damages,  and  substitutes 
the  expression  '*  such  a  degree  of  negligence  as  indicates  a 
reckless  indifference  to  consequences,"  which  is  equivalent 
to  wanton  carelessness.    Yet  the  learned  justice  who  wrote 
the  opinion  in   Holmes'  case  inadvertently  •^^  cited   that 
author  {ffolmea  v.  Carolina  Cent.  R.  R.  Co.,  94  N.  C.  323)  in 
support  of  his  statement  of  the  doctrine.     In  the  considera- 
tion of  the  case  at  bar,  therefore,  it  is  proper  to  dismiss  from 
our  minds  the  idea  that  the  weight  of  authority  in  our  own 
court,  or  elsewhere,  leaves  us  at  liberty  to  hold  that  punitive 
damages  may  be  awarded  in  every  instance  where  a  court 
can,  by  giving  a  very  comprehensive  meaning  to  that  unde- 
fined and  improper  term  (gross  negligence),  as  descriptive  of 
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the  degree  of  carelessness,  classify  a  case  as  an  exceptional 
one,  taken  out  of  the  general  rule  by  the  evidence  of  intent. 

Counsel  for  the  defendant  asked  the  court  on  the  trial  of 
the  case  at  bar  to  charge  as  follows: 

*'  1.  That  upon  the  complaint,  and  the  facts  as  stated  in 
the  complaint,  in  the  absence  of  any  allegations  of  willful  or 
gross  negligence,  the  plaintiff  is  not  entitled  to  recover  puni- 
tive damages. 

^'  2.  Taking  the  entire  evidence  in  view,  the  plaintiff  is  not 
entitled  to  punitive  damages. 

**4.  That  if  the  plaintiff  knew,  when  he  contracted  for 
transportation  to  Jamesville  and  return,  of  the  general  char* 
acter,  quality,  and  condition  of  the  defendant's  equipment^ 
and  the  general  condition  of  its  road,  plaintiff  would  be  en- 
titled to  recover  no  damages,  except  the  cost  of  transporta- 
tion back  to  Washington. 

"  5.  That  the  cause  of  action  being  laid  in  tort,  the  plaintiff 
cannot  recover  damages  for  a  breach  of  contract  of  carriage 
in  this  action. 

"6.  That,  upon  the  entire  evidence,  the  jury  should  re- 
spond to  the  several  issues  in  favor  of  the  defendant. 

^*7.  That  if  the  defendant  was  expending  the  entire  in- 
come from  its  road  in  the  maintenance  of  its  roadway  and 
the  equipment  of  snid  road,  it  is  not  guilty  of  such  willful 
negligence  as  will  subject  it  to  punitive  damages,  but  the 
plaintiff  can  only  recover  such  actual  damages  as  may  have 
been  proved." 

•^^  The  court  refused  to  give  the  instructions  asked,  but 
charged  the  jury,  among  other  matters,  as  follows: 

**2.  The  plaintiff  claims  that  he  bought  a  ticket  from 
Washington  to  Jamesville  and  back  to  Washington;  that  the 
defendant  negligently  failed  to  have  a  train  to  bring  him 
back,  and  also  punitive  damages  for  the  wrongful  act  of  the 
defendant  in  failing  to  bring  him  back.  He  alleges  that 
the  defendant  has  willfully  failed  and  neglected  its  duty  to 
the  public  in  not  properly  keeping  its  roadbed,  tracks,  engines, 
and  cars  in  such  condition  as  to  do  the  business  which  it 
naturally  gets,  and  if  you  are  satisfied  that  the  defendant 
has  willfully  neglected  to  do  this,  and  in  consequence  of  this 
willful  negligence  they  failed  to  run  the  engines  and  cars  to 
return  the  plaintiff  to  Washington,  then  he  would  be  entitled 
to  punitive  damages;  otherwise  he  will  only  be  entitled  to 
compensatory  damages.'' 
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The  court  also  charged  the  jury  that  it  was  the  duty  of 
defendant  to  have  known  the  condition  of  its  road  and  cars. 
And  if  they  found  that  the  roadbed,  track,  and  engines  of 
defendant  were,  at  the  time  alleged,  in  such  condition  as  not 
to  render  it  reasonably  certain,  in  the  ordinary  running  of 
its  trains,  that  the  engine  would  be  able  to  carry  the  trains 
through,  etc.,  it  would  be  willful  negligence,  for  which  they 
might  allow  punitive  damages. 

It  appeared  from  the  testimony  that  the  road  was  origi* 
Dally  constructed  for  the  purpose  of  hauling  lumber,  but 
ultimately  engaged  in  the  business  of  transporting  passen- 
gers across  the  intervening  swamp  from  its  northern  termi- 
nus at  Jamesville  to  its  southern  terminus  at  Washington. 
The  roadbed  had  been  made  by  driving  down  piles  of  vari* 
0U8  kinds  to  make  a  foundation  for  the  cross-ties.  In  the 
earlier  years  of  its  operations  as  a  carrier  of  passengers  the 
company  had  owned  two  engines,  one  regular  narrow-gauge 
passenger-car,  and  one  passenger  car  constructed  out  of  a 
streetcar,  but  the  latter  car  had  become  unserviceable  some- 
time •••  before  the  injury  complained  of,  and  on  extraordi- 
nary occasions  a  flat  or  box  car  had  to  be  used  to  accommodate 
passengers.  The  engines  had  become  worn,  and  had  been 
jolted  and  injured  on  account  of  the  bad  condition  of  the 
roadbed,  and  the  consequent  jarring  in  passing  over  it.  The 
earnings  of  the  road  had  been  applied  exclusively  to  its 
improvement  during  the  whole  period  of  its  use,  as  a  road 
for  transporting  passengers,  but  latterly  the  income  had  been 
greatly  diminished,  and  was  insuflBcient  to  keep  the  roadbed 
in  repair,  much  less  to  provide  additional  cars  or  engines. 
These  are  some  of  the  facts  testified  to  by  the  witnesses. 

The  gravamen  of  the  complaint  is  that  the  defendant  com- 
pany carried  the  plaintiff  from  Washington  to  Jamesville 
November  7,  1892,  but  failed  to  furnish  means  of  transporta- 
tion, at  the  stipulated  time,  November  9th,  to  bring  him  back 
to  Washington  on  his  return  ticket. 

In  applying  the  abstract  principles,  which  we  have  stated 
more  specifically,  to  the  case  before  us,  we  find  it  to  be  a  well- 
settled  rule  that  where  a  passenger  is  delayed  or  carried  con- 
trary to  the  agreement,  so  as  to  lead  to  a  failure  to  accomplish 
the  object  of  the  trip,  such  person  is  entitled  to  recover  in  all 
cases  at  least  the  sum  paid  for  the  ticket,  with  interest  thereon, 
together  with  compensation  for  the  whole  of  the  time  lost  in 
the  trip,  and  in  some  instances  the  reasonable  cost  of  reach- 
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ing  the  objective  point  by  means  of  some  other  conveyance: 
Yonge  v.  Pacifie  Mail  8.  S.  Co.^  1  Cal.  358;  Hamlin  v,  Oreat 
Northern  Ry.  Co,^  1  Hurl.  &  N.  408;  Savannah  etc.  R»  R.  Co. 
T.  Bonaud^  58  6a.  180;  Hawcroft  v.  Railroad^  8  Eng.  L.  &  Eq. 
362;  Sears  v.  Eastern  R.  R.  Co.,  14  Allen,  433;  92  Am.  Dec. 
780;  Eddy  v.  Harris,  78  Tex.  661 ;  22  Am.  St.  Rep.  88;  Walsh 
y.  Chicago  etc.  Ry.  Co.,  42  Wis.  23;  24  Am.  Rep.  376. 

The  rule  of  damage  just  stated  is  to  be  adopted  not  only 
when  the  suit  against  the  railway  company  is  brought  for,  or 
the  proof  confined  to,  the  breach  of  contract  of  carriage,  but, 
as  well,  where  the  plaintiff  elects  to  sue  in  tort  and  rely  upon 
the  disregard  of  duty  on  the  part  of  the  carrier  as  a  *^* 
cause  of  action,  unless  it  appear  that  the  plaintiff  has  suf- 
fered, in  addition  to  the  expense,  loss  of  time  and  inconven- 
ience incident  to  every  failure  to  comply  with  such  a  contract, 
some  personal  injury,  of  which  the  willful  failure  to  transport 
him  according  to  the  schedule  time  is  a  proximate  cause: 
5  Am.  &  Eng.  Ency.  of  Law,  40;  Milwaukee  etc.  Ry.  Co.  v. 
Amis,  91  U.  S.  489;  Alabama  etc.  R.  R.  Co.  y.  Sellers,  93  Ala. 
9;  30  Am.  St  Rep.  17;  8  Sutherland  on  Damagesi  sees.  984- 
988;  MaHin  v.  Columbia  etc.  R.  R.  Co.,  82  S.  C.  592;  Wilkinson 
y.  Searcy,  76  Ala.  176;  Shearman  and  Redfield  on  Negligence, 
sec  28. 

In  Alabama  eU.  R.  R.  Co.  v.  Sellers,  93  Ala.  9,  80  Am.  St 
Rep.  17,  where  the  conductor  carried  a  female  passenger 
beyond  the  station  to  which  the  company  had  contracted  to 
carry  her,  and  ordered  her  off  the  train  in  a  driving  rain,  with 
an  infant  in  her  arms,  and  so  encumbered  with  baggage  that 
she  could  not  protect  herself  by  using  an  umbrella,  thereby 
subjecting  her  to  exposure  from  which  she  contracted  sick* 
ness  that  lasted  for  three  weeks,  the  court  carefully,  and  in 
express  terms,  rested  the  decision  that  the  jury  might  allow 
exemplary  damages  upon  the  ground,  not  of  the  '^omission  of 
duty"  on  the  part  of  the  conductor  of  stopping  at  the  station, 
but  of  his  willful  disregard  of  her  comfort  and  health  in  forc- 
ing her  to  expose  herself  and  her  infant,  instead  of  letting  her 
off  at  a  house  or  backing  the  train  to  the  station.  In  discuss- 
ing this  doctrine,  3  Sutherland  on  Damages,  section  938,  says: 
^*  Where  a  person  has  bought  a  ticket  and  is  carried  beyond 
the  station  for  which  he  is  ticketed,  without  any  fault  on  his 
part,  he  has  a  right  of  action  for  at  least  nominal  damages, 
though  he  suffers  no  actual  injury,  and  for  such  actual  injury 
as  he  may  in  fact  suffer."    After  laying  down  the  foregoing 
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as  the  ordinary  rule,  when  the  conductor,  with  a  full  knowl- 
edge of  the  destination  of  a  passenger,  merely  takes  him 
beyond  that  point  and  lets  him  off  without  circumstances  of 
aggravation,  proceeds  to  refer  with  approval  to  the  ruling  of 
the  court  of  Alabama,  already  cited,  that  there  was  evidence 
in  addition  that  a  female  passenger  was  ordered  off  the  train 
***  with  her  infant,  the  circumstances  attending  her  expul- 
sion were  evidence  to  be  considered  by  the~jury  of  willful 
wrong  on  the  part  of  the  conductor,  and  consequent  liability 
on  the  part  of  the  company  to  punitive  damages.  It  is 
an  error  that  will  lead  to  endless  confusion  to  bold  that 
'^ smart  money,"  which  is  allowed  as  a  punishment  to  the 
wrongdoer,  may  be  recovered  in  every  case  where  under  the 
common-law  practice  an  action  ex  delicto  would  lie:  IFana- 
maker  v.  Bowe%  36  Md.  42;  Wilkinson  v.  Searcy,  76  Ala.  176; 
Phelps  V.  OwertSf  11  Cal.  22.  All  of  the  actions  brought 
against  railway  companies  for  breach  of  duty  arise  out  of 
tort,  but  it  is  only  in  those  where  the  elements  already  men- 
tioned as  indicative  of  bad  motive  exist,  and  where,  in  addi- 
tion, some  personal  injury  or  indignity  is  sustained,  that  the 
plaintiff  is  allowed  to  recover  more  than  compensatory  dam- 
ages: Morse  v.  Duncan,  14  Fed.  Rep.  396.  In  Tomlinson  v. 
Wilmington  etc.  R.  R.  Co.,  107  N.  C.  327,  the  court  said: 
*' The  fact  that  the  plaintiff  was  wrongfully  expelled  places 
him  in  no  more  favorable  attitude,  as  a  claimant  of  punitive 
damages,  than  if  he  had  been  rightfully  ejected,  but  in  an 
unlawful  or  unwarrantable  manner.  It  is  an  essential  pre- 
requisite to  the  acquisition  of  the  right  to  recover  exemplary 
damages  for  wrongful  expulsion  of  a  passenger  from  a  train 
that  there  should  be  evidence  of  undue  force,  unnecessary 
rudeness  in  the  application  of  the  force  or  insult,  malice,  or 
4Bome  willful  wrong  accompanying  the  act  of  ejecting  him, 
or  causing  him  to  leave  the  train":  Rose  v.  Wilmington  etc. 
R.  R,  Co.y  106  N.  C.  168,  and  authorities  there  cited. 

Justice  Clark  for  the  court,  in  Wallace  Y*  Western  etc.  R.  R, 
Co.,  104  N.  C.  452,  approving  the  rule  laid  down  in  3  Suther- 
land on  Damages,  first  edition,  261,  said:  **  Plaintiff  is  to 
have  a  reasonable  satisfaction  for  loss  of  both  bodily  and 
mental  powers,  or  for  actual  suffering,  both  of  body  and 
mind,  which  are  the  immediate  and  necessary  consequences 
of  the  injury." 

"  In  the  absence  of  any  sufficient  testimony  to  make  the 
company  liable  for  willful  disregard  of  the  intestate's  dan- 
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ger,"  •*•  said  the  court  in  Ro8eman  v.  Carolina  etc.  /J.  R, 
Co,,  112  N.  C.  709,  34  Am.  Si.  Rep.  524,  "we  think  the 
oourt  helow  erred  in  submitting  the  case  to  the  jury.'' 

It  is  true  that  smart  money  may  be  awarded  by  the  jury 
when  no  actual,  but  only  nominal,  damage  is  shown,  as  when 
a  conductor  rightfully  expels  a  person  from  a  car,  or  the 
owner  puts  a  trespasser  off  his  premises,  and  either  of  them 
uses  excessive  force,  or  subjects  such  person  to  useless  indig* 
nity:  Tondtnson  v.  Wilmington  etc.  R.  R.  Co.,  107  N.  C.  827; 
White  V.  Bamea,  112  N.  C.  323,  The  allowance  is  made  in 
these  instances  on  account  of  the  assault  or  rudeness.  But, 
where  a  trespass  is  committed  by  mistake,  the  case  is  not 
governed  by  the  same  principle  as  when  a  willful  assault  ia 
committed:  Beveridge  v.  Welch,  7  Wis.  465.  It  is  not  suffi* 
cient  ground  for  allowing  punitive  damages  that  the  defend- 
ants, when  they  committed  a  trespass,  had  reason  to  believe, 
but  did  not  know,  that  their  acts  were  wrongful  and  might 
result  in  injury  to  plaintiff:  Inman  v.  Ball^  65  Iowa,  543.  On 
the  other  hand,  a  trespasser  is  always  responsible  for  such 
actual  damages  as  legitimately  follow  from  his  act,  whether 
he  contemplated  the  result  or  not  {AUison  v.  Chandler,  11 
Mich.  542),  while  one  who  assaults  another  is  presumed  to 
have  intended  the  personal  injury;  that  is,  the  consequence 
of  committing  the  assault,  it  being  a  wrongful  act,  done 
purposely  and  without  cause:  Ooetz  v.  Amba,  27  Mo.  88; 
United  States  v.  Taylor,  2  Sum.  586;  Causee  v.  Anders,  4  Dev» 
&  B.  246.  We  think  that  the  case  at  bar  is  one  of  those 
where  the  plaintiff,  under  the  common-law  practice,  might 
have  elected  to  bring  his  suit  either  for  the  breach  of  con- 
tract  in  failing  to  bring  the  plaintiff  back  on  schedule  time, 
or  for  the  disregard  of  his  duty  to  the  public  as  a  carrier, 
either  an  action  of  assumpsit  or  of  trespass.  But,  because 
he  chose  then  to  sue  for  the  tort  and  now  to  allege  such 
facts  as  show  an  omission  of  duty,  it  does  not  follow  that 
upon  proof  of  such  allegations  exemplary  damages  will  be 
allowed.  There  has  been  a  failure  to  show  ^^*  the  sort 
of  willfulness  that  manifests  its  presence  in  malice,  rude- 
ness, violence,  indignity,  and  reckless  disregard  of  conse- 
quences, and  there  is  no  evidence  that  the  plaintiff  suffered 
from  sickness  contracted  by  exposure  incident  to  the  delay, 
or  was  subjected,  in  consequence  of  the  defendant's  failure 
to  furnish  transportation,  to  any  other  personal  injury,  or 
to  indignity.    If  neither  the  intentional  and  wrongful  ex«> 
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pulsion  of  a  passenger,  not  accompanied  with  nndue  force 
{TonUiriMon  v.  Wilmington  etc.  R.  R.  Co,  107  N.  C.  827),  nor 
the  negligent  carrying  him  beyond  his  destination  (3  Suther- 
land on  Damages,  sec.  938),  after  having  inspected  his  ticket 
or  received  it,  is  sufficient  evidence  of  the  willful  infliction  of 
personal  injury  to  warrant  the  allowance  of  punitive  dam- 
ageSy  we  fail  to  see  upon  what  principle  we  can  hold  a  railroad 
company  liable  to  be  so  punished,  because,  with  a  full  knowl- 
edge on  the  part  of  its  manager  that  the  company  had  but 
two  engines,  one  of  which  was  in  the  shop  at  Norfolk  for 
repairs,  it  undertook  to  haul  to  Jamesville  and  back  with  the 
other,  not  then  in  good  condition,  the  train  on  which  the 
plaintiff  and  others,  who  had  return  tickets,  were  to  be  car» 
ried  as  passengers,  because  only  of  the  delay  and  inconven* 
ience  incident  to  such  detention.  If  the  same  engine,  in 
consequence  of  the  bad  condition  of  the  track,  or  the  engine 
itselfy  had,  with  the  cars,  been  derailed,  only  those  passengers 
who  received  bodily  injury  could  have  maintained  actions 
against  the  company  and  have  recovered,  as  a  part  of  the 
compensation  for  the  consequences  of  the  accident,  exem* 
plary  damages.  It  is  not  necessary  to  cite  authority  in  sup- 
port of  the  soundness  of  so  plain  a  proposition,  and  yet  if  we 
sustain  the  court  below  the  logical  result  would  be  that  a 
passenger  who  is  delayed,  without  suffering  bodily  injury,  bjr 
a  defective  engine,  is  entitled  to  smart  money,  though  he 
could  not  have  subjected  the  company  to  such  punishment 
had  he  escaped  unharmed  when  it  was  derailed  and  upset. 
''Neither  negligence  without  damage,  nor  damage  without 
negligence,  will  constitute  any  cause  of  •**  action":  Shear- 
man and  Red  field  on  Negligence,  sees.  23-25.  The  case  of 
PureeU  v.  Richmond  etc.  R.  R.  Co.,  108  N.  C.  414,  seems  to 
have  been  confidently  relied  on  to  sustain  the  contention  of 
the  plaintiff.  The  facts  in  that  case  were  that  the  plaintiff 
had  purchased  a  ticket  and  was  waiting,  at  the  time  at 
which  it  was  advertised  that  the  train  would  stop,  at  the 
station  where  he  was  to  embark,  but  the  cars  being  overloaded 
because  a  circus  was  to  give  an  exhibition  at  the  station  to 
which  the  passenger  was  destined,  the  conductor  did  not  stop 
at  the  station,  but  left  him  standing.  It  was  held  that  the 
failure  to  provide  sufficient  means  of  transportation,  when  by 
reasonable  diligence  it  could  have  been  ascertained  that 
they  would  be  needed,  was  such  evidence  of  willfulness  and 
gross  negligence  as  to  warrant  the  court  in  instructing  the 
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jury  that  they  might  allow  punitive  damages.  In  the  opin- 
ion Heim  v.  MeCaughan^  82  Miss.  17,  66  Am.  Dec.  588,  was 
cited  as '^exactly  in  point"  to  sustain  the  ruling,  though 
even  that  extreme  case  was  distinguishable  from  Purcell's 
case,  as  well  as  that  at  bar,  in  that  the  jury  must  have 
found  preliminary  to  the  assessment  of  exemplary  damages: 

1.  That,  after  advertising  that  the  boat  would  stop  for 
passengers  at  the  landing  where  the  feme  plaintiff  was  wait- 
ing, the  owners  or  their  agent  willfully  or  capriciously  passed 
by  when  they  could  have  effected  a  landing  there,  and  had 
room  to  accommodate  the  plaintiff. 

2.  That  the  instruction  excepted  and  sustained  was  that 
the  plaintiffs  were  entitled,  ''from  the  exposure  and  discomfort 
they  suffered  "  in  waiting  for  the  boat,  to  exemplary  damages 
^page  24),  it  appearing  on  the  trial  that  the  feme  plaintiff 
i¥as  pregnant,  and  that  the  weather  being  unusually  cold  she 
suffered  great  pain  and  anguish,  whereby  her  health  and  life 
were  in  peril. 

In  addition  to  the  authorities  already  cited  upon  this  point, 
ive  find  a  summary  of  the  doctrine  (compiled  from  leading 
cases  in  Ray  on  Negligence  of  Imposed  Duties,  ^^'  section 
^8,  page  228),  which  is  as  follows:  "Where,  according  to  the 
schedule  of  trains,  a  passenger  arrives  at  a  station,  intending 
to  take  passage,  and  he  finds  no  train  ready,  and  is  com- 
pelled to  remain  over  the  night,  and  in  consequence  of  the 
•delay  he  fails  to  keep  an  appointment  and  complete  business 
arrangements,  while  he  will  be  entitled  to  recover  the  actual 
expense  incurred  in  his  hotel,  he  cannot  recover  beyond 
more  than  nominal  damages,"  citing  Memphis  etc.  R.  IL 
KjO.  v.  Oreen^  52  Miss.  779,  to  sustain  the  proposition;  and 
the  court  say,  in  that  case,  on  page  229,  that  "  punitive  dam* 
ages  will  not  be  allowed  in  the  absence  of  any  circumstances 
of  malice,  oppression,  insult,  personal  injury,  mental  and 
physical  suffering,  although  sometimes  more  than  actual 
damages  may  be  awarded  against  common  carriers  by  way 
of  punishment  for  their  neglect  of  duty  and  as  a  protection 
to  the  public."  In  the  application  of  the  proposition  which 
is  taken  from  that  case  the  court  held  that  where  a  passen- 
ger  train  ran  sixty  yards  beyond  the  platform,  and  failed  to 
etop  there  long  enough  for  a  passenger,  who  had  bought  a 
ticket  and  was  waiting  to  embark,  to  reach  it,  the  allowance 
of  fifteen  hundred  dollars'  damages  was  excessive,  because 
^'no  damages  were  proved,  except  disappointment,  delay,  and 
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inconvenience."  The  reasonable  rule  adopted  in  Mississippi 
will  not  therefore  apply  either  to  Purcell's  case  or  to  that  at 
bar,  since  no  personal  injary  was  sustained  by  the  complain-^ 
ant  in  either  case,  nor  was  there  any  ground  for  conapensa- 
tory  or  punitive  damages  shown,  except  the  disappointment,, 
delay,  and  inconvenience  resulting  from  the  failure  to  fur* 
nish  means  of  transportation. 

We  conclude,  therefore,  that  the  plaintiff  was  not  entitled^ 
upon  any  phase  of  the  evidence,  to  recover  punitive  damages 
for  the  reasons: 

1.  That  he  has  not  proved  that  he  sustained  any  personal 
injury  or  shown  any  grounds  for  asking  damages  except  in-* 
convenience,  delay,  and  disappointment. 

•!•  2.  That  in  no  aspect  of  the  testimony  is  there  evidence 
of  bad  motive  sufficient  to  entitle  the  plaintiff  to  more  than 
compensatory  damages. 

In  passing  upon  this  question  we  roust  invoke  the  aid  of 
common  sense  and  common  observation,  since  the  question 
whether  a  given  act  amounts  to  negligence  at  all,  and,  if  it 
does,  what  degree  of  culpability  attaches  to  it,  depends  not 
only  upon  surrounding  circumstances,  such  as  the  conditioa 
of  the  parties,  but  the  condition  of  the  country  and  the  prog* 
resR  of  improvement  in  science  and  the  arts. 

We  cannot  shut  our  eyes  to  the  history  of  railways  in 
North  Carolina,  and  the  daily  developments  of  the  country 
by  new  branch  lines  built  first  for  the  transportation  of  lum- 
ber, and  gradually  extending  their  business  as  carriers  to 
other  freight,  until  at  last,  though  the  corporation  has  been 
able  to  purchase  not  more  than  two  or  three  engines  and  a 
single  passenger-car  with  few  appointments,  its  patrons  induce 
it  to  transport  passengers  in  order  that  they  may  have  the 
advantage  of  saving  time  and  expense  by  substituting  such 
a  conveyance  as  an  improvement  on  a  road-wagon  or  other 
vehicle.  We  are  not  disposed  to  check  the  process  of  evo- 
lution which  we  see  around  us  from  a  lumber  road  into  a 
comfortable  line  for  passengers  as  the  development  of  busi- 
ness justifies  the  change.  Even  where  a  road  appears  to  be 
retrograding  we  see  no  reason  why  we  should  interpose  with 
a  harsh  rule,  such  as  would  have  stopped  the  operation  of 
the  Raleigh  and  Gaston  road  nearly  fifty  years  ago,  with  the 
best  efforts  of  our  distinguished  Ggvernor  Graham,  repre- 
senting the  state  as  a  principal  stockholder,  and  running  it 
with  poor  equipments  and  constant  danger  of  injury  to  pas- 
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cengers  by  derailments  and  snake-heads,  and  frequent  delays 
of  many  days  to  purchasers  of  tickets.  History  has  repeated 
itself  in  the  gradual  improvement  of  the  roadbed  and  equip- 
ment of  the  Western  North  Carolina  Railroad.  If  the  axe 
is  to  be  brought  to  the  root  of  the  tree  by  stopping  these  ^^^ 
roads  from  transporting  persons  at  all  unless  the  conditions 
be  improved,  the  legislature  has  wisely  attempted  to  vest 
the  necessary  power  in  the  railroad  commission  to  accom- 
plish this  end,  either  by  ordering  a  cessation  of  operations 
or  the  improvement  of  the  roadbed,  and  the  purchase  of  new 
equipments.  Meantime,  neither  the  law,  fairly  interpreted, 
nor  considerations  of  public  policy,  warrant  the  adoption  of 
so  harsh  a  rule  as  that  proposed. 

It  necessarily  follows  that  Purcell's  case  is  overruled  as  in- 
consistent with  the  principles  we  have  laid  down.  We  are 
less  adverse  to  taking  this  course,  because  the  doctrine  there 
enunciated  can  never  become  a  rule  upon  which  the  title  to 
property  depends,  and,  as  we  have  intimated  already,  because 
it  may  operate  in  its  enforcement  to  check  the  improvement 
and  development  of  sections  now  too  remote  from  market  to 
justify  the  most  costly  roadbeds  and  the  best  equipments. 

For  the  reasons  given  we  deem  It  unnecessary  to  discuss 
the  other  exceptions,  which  we  may  state  in  a  general  way 
are  untenable,  and  we  feel  constrained  to  grant  a  new  trial. 

Judgment  was  entered  at  last  term. 


Mr.  Jnsncx  Clark  dissented,  and  maintained  that  the  plaintiff^  having 
brought  his  action  in  tort,  was  npon  the  evidence  entitled  to  recover  exeot* 
plary  damages  under  the  doctrine  laid  down  in  PwceUv.  Richmond  etc  B.  B, 
O0.9  108  N.  C.  414,  cited,  commented  npon,  and  overruled  in  the  opinion, 
9Upra^  but  which  Clark,  J.,  maintained  stated  correct  principles  of  law,  and 
should  have  governed  the  principal  case.     He  said: 

'*  In  the  present  case  there  was  evidence  of  great  dilapidation  of  cars, 
rolling-stock,  engines,  roadbed,  and  trestles,  and  of  continued  neglect  to  re- 
pair the  same.  So  gross  was  it  that  for  defendant  to  continne  to  offer 
to  transport  and  to  receive  for  transportation  passengers,  with  such  defect- 
ive machinery  and  roadway,  was  such  a  disregard  of  its  duties  and  the 
rights  of  the  public,  that,  in  case  of  death  resulting  to  a  passenger  while 
tn  route,  there  are  authorities  which  would  have  sustained  an  indictment  for 
manslaughter  against  the  president,  directors,  and  other  chief  officers.  It 
is  very  certain  that,  with  such  machinery  and  roadbed,  to  contract  to  take 
the  plainti£f  and  others  on  a  round  trip,  and,  having  gotten  them  to  the 
other  end  of  the  line,  to  leave  them  there  to  get  back  as  they  could,  was 
•uch  '  gross  and  willful  disregard  of  plaintiff's  rights  as  wonld  entitle  him  to 
recover  punitive  damages.'  l!^s  was  said  in  Purcdl  ▼•  BMnmond  eic  S,  R.  Co,, 
108  N.  C.  414,  'should  an  excessive  verdict  have  been  found  by  the  Jury  the 
discretion  rested  with  the  trial  judge  to  correct  it;  but  it  would  be  a  denial  of 
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jnsiioe  to  permit  a  common  carrier  to  exhibit  each  arbitrary  and  willfnl 
neglect  of  the  duties  it  has  aasnmed,  and  snch  disregard  of  the  rights  of 
others.     Tet  auoh  is  the  effect  if,  without  adequate  excuse,  it  should  be 
allowed  thus  to  act  with  no  other  penalty  than  refunding  the  price  of  the 
ticket^  and  the  price  paid  for  another  conveyance,  since  the  latter  would  be 
demanded  in  very  few  oases,  and  only  when  the  destination  is  at  a  short 
distance.  •  •  •  •  The  refunding  of  the  price  of  the  ticket  would,  in  most 
cases,  amount  to  nothing,  as  the  passenger  would  nsnally  buy  a  ticket  by 
the  next  train.     Yet  the  inconvenience,  annoyance,  and  injustice  to  the 
traveling  public  by  such  detention  would  be  great  and  difficult  to  estimate.' 
In  that  case  the  plaintiff  sued  for  damages  because  the  train  ran  by  its 
regular  station  without  stopping  to  take  him  on.     Here,  the  condition  of 
the  machinery  and  roadbed  was  snch  that  it  was  dangerous  to  travel  over 
the  road.     The  defendant  company  showed  a  criminal  indifference  to  the 
rights  of  the  public  in  offering  to  transport  passengers  when  it  knew  the 
uncertainty  alike  of  safe  transportation  and  of  schedule  time,  both  of 
which  are  implied  in  its  offer.     The  company  owed  it  to  the  public  to  keep 
its  appliances  and  roadway  in  proper  condition  to  transport  safeJy  and  ao* 
cording  to  schedule.    If  it  had  not  money  in  the  treasury  it  shonld  have 
tx>rrowed  it^  and,  if  nnable  to  do  that,  it  should  have  suspended  operations^ 
as  we  learn  it  has  since  done."    It  is  found  by  reference  to  the  evidence  that 
the  roadbed,  the  engines,  and  the  rolling-stock  were  all  unfit  and  dangerous 
to  be  used;  that  the  manager  of  the  company  reported  the  condition  of  the 
same  to  the  owners  in  Philadelphia,  but  that  in  willfnl  disregard  of  their 
public  duties  they  neither  put  the  roaid,  engines,  and  rolling-stock  into  fit 
eondition,  nor  discontinued  holding  themselves  out  to  tho  public  for  the  safe 
and  regular  carriage  of  passengers.     If  such  conduct  as  the  evidence  de- 
scribed was  not  such  willful  disregard  of  the  defendant's  duties  to  the  pub- 
lie  as  will  entitle   the  plaintiff  to  recover  punitive  damages  it  will   be 
absolutely  impossible  for  a  railroad  company  in  this  state  to  show  that 
**  willful  disregard  of  its  duties  and  indifference  to  the  rights  of  the  publio  ** 
as  will,  under  all  the  authorities,  make  it  liable  for  punitive  damages.     The 
damages  recovered  were  fifty  dollars.     Upon  the  evidence  the  defendant  has 
cause  to  congratulate  itself  that  it  is  not  defendant  in  an  action  for  damages 
for  death  or  personal  injuries  caused  by  its  gross  and  willful  negligence,  or 
that  its  officers  are  not  under  indictment  for  manslaughter. 

"This  is  not  a  breach  of  contract  for  carriage  by  a  private  party.  But  it 
is  the  direct  result  of  a  long  continued  disregard  of  duties  assumed  in  regard 
to  the  publio  by  a  corporation  which  sought  and  obtained  the  exercise  of  the 
right  of  eminent  domain  to  furnish  it  a  right  of  way  and  other  special  priv- 
ileges. These  were  granted  solely  in  consideration  of  the  services  which  the 
defendant  undertook  to  render  to  the  public,  but  which  it  has  willfully  and 
grossly  neglected  to  properly  render.  The  defendant's  own  evidence  was 
that  its  manager  had  repeatedly,  time  and  again,  notified  the  president  and 
directors  of  the  dilapidated  and  dangerous  condition  of  the  machinery  and 
roadbed,  but  that  adequate  relief  had  always  been  denied. 

'•In  RaUroad  v.  Hurst,  36  Miss.  660,  74  Am.  Deo.  786,  it  is  sidd:  *It  is 
the  right  of  the  jury  in  snch  cases  to  protect  the  public  by  punitive  damages 
against  the  negligence,  folly,  or  wickedness  which  might  otherwise  eonvert 
these  great  publio  blessings  into  the  most  dangerous  nuisances."* 

In  TUleU  r.  Lynehhurg  etc  R.  R.  Co,,  116  N.  C.  662,  plaintiff  brought  aa 
aetion  for  damages,  alleging  that  while  he  was  attempting  to  board  a  pas- 
eenger-car  cf  a  mixed  train  of  the  Norfolk  etc.  &  R.  Co.,  at  Rozboro^  Nortk 
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Girolioft,  freight-can  were  violently  backed  against  each  passenger-car^ 
"whereby  he  was  severely  injured  about  his  head,  and  thereby  lost  his  ey^ 
sight.  The  action  was  brought  against  the  Norfolk  eto.  R.  R.  Co.,  and  also 
against  the  Lynchburg  etc.  R  R.  Co.,  and  plaintiff  sought  to  hold  the  Ut- 
ter liable,  on  the  ground  that  it  had  leased  its  roadbed  and  franchises  to 
the  former  company,  and  thereby  remained  liable  for  the  negligence  of 
the  lessee.  On  the  part  of  the  defendant  companies,  that  the  conductor  of  tha 
train  on  which  plaintiff  was  about  to  take  passage  told  him  to  wait  at  the 
platform  of  the  station  and  he  would  have  the  passenger-car  pulled  up  m 
front  of  the  station  for  him  to  get  on,  and  that  plaintiff  disregarded  what 
the  ooaductor  said  to  him,  and  went  aboard  the  passenger-oar  before  it  waa 
pulled  up  in  front  of  the  station  or  coupled  to  the  remainder  of  the 
train.  That  the  plaintiff  took  upon  hinuelf  all  the  risk  incident  to  so  doings 
thereby  contributing  to  hit  own  injury,  and  that  he  could  not  recover.  The 
supreme  ooart  affirmed  this  view  of  the  case  in  the  following  langna^^: 

*'  Where  a  person  comes  upon  the  premises  of  a  railroad  company  at  the 
station,  with  a  ticket,  or  with  the  purpose  of  purchasing  one,  he  becomes  % 
passenger,  and  may  nsaally  enter  an  open  passenger^car  standing  on  the 
track,  and  provided  for  passengers  going  on  the  train  on  which  he  propose* 
to  take  passage.  But  while  the  conductor  may,  on  the  one  hand,  excuse  a 
debarking  passenger  from  contributory  negligence  by  advising  him  to  get  off 
a  car  before  it  has  ceased  to  move,  he  may,  on  the  other  hand,  make  the 
passenger's  conduct  culpable  when  he  gives  him  an  unheeded  warning  not 
to  enter  such  open  car  till  it  can  be  removed  to  another  point. 

"There  seems  to  have  been  some  evidence  tending  to  show  that  tbo 
conductor  told  the  plaintiff  to  step  off  the  sidetrack  and  wait  for  the  passan* 
ger-car  to  be  drawn  up  to  the  station,  though  as  to  this  the  testimony  waa 
conflicting. 

*'The  defendant  was  entitled  to  the  unqualified  instrnction  that  if  the 
designed  for  the  train  on  which  the  plaintiff  embarked  was  open  so  as  to 
oeive  passengers,  whether  at  the  usual  or  an  unusual  point  on  the  traok, 
the  plaintiff  would  have  been  negligent  in  entering  it,  after  being  warned 
not  to  do  so.*' 

Carriers  or  PAaaKNOKRS. — ^Whbm  thb  Gontbaot  Bkgins:  See  the  noto 
to  Wairen  v.  FUcfiburg  R,  R,  Oo,,  85  Am.  Dec.  707. 

Garrirrs  or  PAssKNaBRs^DAMAOBS  FOR  Brbaoh  OF  CoMTRAor. — ^Tho 

measure  of  damages  in  an  action  for  the  breach  of  contract  for  the  carriage- 
of  passengers  is  not  only  the  direct  pecuniary  loss  resulting  from  the  breach 
of  contract,  but  damages  may  be  recovered  for  any  fraudulent  or  oppressive 
conduct  on  the  part  of  the  defendants  producing  great  bodily  or  mental 
suffering:  Joiiea  v.  SUamahip  Cortes,  17  CaL  487;  79  Am.  Dec.  142. 

Carribrs  or  Passbngbrs^Daiiagbs  roR  Dklat. — Where  the  failure  of 
the  carrier  to  transport  a  passenger  according  to  the  terms  of  the  contraot. 
as  shown  by  the  ticket,  only  results  in  the  loss  of  one  day's  time,  the  pas- 
senger can  only  recover  for  such  loss  of  time  together  with  the  amount  paid 
for  the  ticket  and  interest  thereon:  Eddy  v.  Harris,  78  Tex.  661;  22  Anu 
St  Rep.  88.  Damages  in  an  action  against  a  carrier  for  failure  to  carry  a. 
passenger  to  his  destination  according  to  oontracc  may  include  the  value  of 
the  time  lost  thereby,  expenses  incurred  by  reason  of  the  delay,  and  the 
value  of  the  time  lost  so  far  as  occasioned  by  the  defendant's  negleot  or 
breach  of  duty  under  the  contraott  WiUiam  v.  VanderbiU,  28  N.  T.  217f  04 
Am.  Dm.  883,  and  note. 
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OARRiBita  ov  Passsnqbrs — ^Damagrs  vor  Wronotul  Expttlston.  — Er- 
emplary  damages  may  be  allowed  by  a  jury  ia  an  action  for  the  wron((fal 
axpnlaion  of  a  passenger  from  a  railway  car,  if  in  snch  expulsion  defendant 
was  guilty  of  oppression,  fraud,  or  riolence,  actual  or  presumed;  but  if  done 
without  needless  riolence  or  insult,  and  no  bodily  injury  results,  the  dam- 
ages allowed  shoald  be  the  cost  of  the  ticket  from  the  point  of  expulsion  to 
the  passenger's  destination,  together  with  an  allowanoe  for  sneh  damages  as 
actually  result  from  loss  of  time:  Oorman  ▼•  Southern  Pac  Co.,  97  Gal.  1; 
83  Am.  St.  Rep.  157,  and  note.  The  question  of  the  allowance  of  exemplary 
damages  for  wrongfully  ejecting  passengers  from  railway  oars  is  thoroughly 
discussed  in  SpeUman  ▼.  Rtehmond  etc  B.  B.  Co.,  85  S.  a  475;  28  Am.  SI. 
lUpw  868^  aod  extended  nott. 


White  v.  Norfolk  and  Southern  Railroad  Co. 

[115  North  Cabouna,  681.] 

Cabbubrs  of  PASsxirasRa— LiMTTATiON  OF  LiABiLnr.—A  oommon  oarHer 
has  no  power  to  relieve  itself  of  liability  to  passengers  simply  by  dele- 
gating its  privilege  to  carry  to  others,  unless  by  express  statutory  au- 
thority it  has  power  to  lease  its  line  and  pririleges. 

CABRISBa  OF  PASSBirOBRS^DBLiaATIOIf   OF  POWBRS  ^  LlABILITr  TO  Ex* 

017R3ro]ffi3TS.^The  fact  that  a  carrier  of  passengers  hires  its  train  or 
steamboat,  manned  by  its  own  crew  under  its  pay,  to  the  managers  of 
an  excursion  for  the  purposes  of  an  excursion,  does  not  relieve  it  from 
liability  for  injuries  to  an  excursionist  caused  by  the  negligence  or 
wrongful  act  of  its  servants,  unless  it  has  delegated  to  snch  managers 
the  exdnsive  right  to  discharge  its  servants  and  hire  others,  although 
the  contract  of  carriage  is  between  the  managers  and  the  excursionists, 
and  the  liability  of  the  carrier  is  not  affected  by  the  fact  that  the  train 
or  boat  is  chartered  to  run  between  points  not  upon  the  carrier's  regu* 
lar  lines. 
Oarbjebb  of  Pabsbnqbbs  mcjst  not  OifLT  Garrt  Thbir  Passbmobbb 
Safblt,  but  must  also  protect  them  from  ill-treatment  from  their 
servants,  other  passengers,  or  intruders,  and  they  are  liable  to  a  pas* 
senger  for  injury  or  ill-treatment,  inflicted  upon  him  by  their  servants, 
whether  in  the  line  of  their  employment  or  not. 

Action  to  recover  for  personal  injury.  The  plaintiff  was 
an  excarsionist  on  an  excursion  trip  made  by  the  steamboat 
Mary  E,  Roberts^  under  the  circumstances  detailed  in  the 
opinion.  On  the  return  trip  the  plaintiff  was  struck  and 
violently  cursed  by  one  Elliott,  the  engineer  of  the  boat,  who 
bad  been  in  the  service  of  the  railroad  company  for  a  num- 
ber of  years.    Plaintiff  suffered  a  nonsuit  and  appealed. 

W.  M.  Bond  and  /.  H.  Blount^  for  the  appellant 

Pruden  Jc  Vann^  for  the  appellee. 
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^**  MagRab,  J.  The  first  contention  of  defendant  is,  that 
It  is  in  no  event  liable  because  the  boat  had  been  chartered 
by  Morris  &  Ferebee  for  the  occasion,  and  the  contract  of 
carriage  was  between  the  last-named  parties  and  plaintiff. 
And  it  is  found  in  the  case  '*  that  defendant  had  no  control 
or  direction  of  said  excursion  or  of  said  boat,  except  that  it 
employed  the  crew  as  aforesaid."  But  the  defendant  is  a 
corporation  duly  chartered  under  the  laws  of  North  Carolina, 
and  doing  business  as  a  common  carrier  of  passengers,  for 
the  purpose  of  using  not  only  its  trains,  but  one  or  more 
steamboats.  One  of  these  steamboats  was  chartered  to  Mor- 
ris &  Ferebee.  The  word  ''chartered,"  as  here  used,  means 
hired.  The  defendant,  however,  by  virtue  of  its  franchise, 
was  the  common  carrier,  and  would  have  no  power  to  relieve 
itself  of  liability  to  passengers  simply  by  delegating  its  priir- 
ilege  to  others. 

It  is  upon  the  same  principle  that  it  has  been  so  often  held 
that  unless  there  be  express  authority  by  statute  to  a  rail- 
road company  to  lease  its  line,  the  company  is  liable  for  the 
negligent  acts  of  its  lessee*  See  2  Am.  &  Eng.  Ency.  of  Law, 
756,  where  many  authorities  are  cited.  It  will  be  seen,  also, 
that  this  boat  was  hired  fully  manned  by  officers  and  crew 
in  the  pay  of  the  defendant. 

It  cannot  differ  materially  from  the  hiring  of  a  train  for 
the  carrying  of  an  excursion,  where  the  contract  of  carriage 
^^  is  made  between  the  passengers  and  the  hirers  under 
whose  direction  the  excursion  is  made.  In  the  present  case 
the  boat  was  hired  to  run  from  Edenton  to  Nag's  Head,  and 
return,  between  certain  hours.  The  defendant  had  no  con- 
trol or  direction  of  the  excursion  or  of  the  boat,  except  that 
it  owned  the  boat  and  employed  the  crew.  The  crew,  how* 
ever,  constituted  the  agency  by  which  the  boat  was  run. 
There  might  have  been  a  distinction  if  the  naked  boat  had 
been  let  to  parties  without  further  stipulation;  but  here  the 
specific  object  of  the  excursion  is  stated  in  the  contract,  and 
the  servants  of  defendant  directed  to  carry  it  out. 

^'Hiring  a  train  for  an  excursion  does  not  excuse  the  com- 
pany from  liability  to  the  passengers  for  injury  caused  by 
their  servants":  2  Redfield  on  Railways,  212.  The  case  of 
Skinner  v.  London  etc.  Ry.  Co.^  6  Ex.  786,  is  cited,  where 
the  declaration  alleged  that  the  plaintiff,  at  the  request  of 
the  defendants,  became  a  passenger  in  one  of  their  trains 
to  be  carried,  etc.,  for  reward  to  them,  etc.;  that,  through  the 
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carelessness,  negligence,  and  improper  conduct  of  the  defend- 
ants,  the  train  in  which  the  plaintiff  was  such  passenger 
struck  against  another  train,  wherehj  the  plaintifif  was  in- 
jured* At  the  trial  it  appeared  that  the  train  in  question 
had  been  hired  of  the  company  by  a  benefit  society  for  an 
excursion,  the  tickets  for  which  were  sold  and  distributed  by 
the  treasurer  of  the  society  from  whom  the  plaintiff  pur- 
chased one,  and  that  the  accident  was  occasioned  by  the 
train,  in  which  the  plaintiff  was,  running  against  a  train 
standing  at  the  station,  it  being  then  dark.  One  of  the 
points  made  by  defendants  was,  that  there  was  no  evidence 
that  plaintiff  was  a  passenger  to  be  carried  by  defendants 
for  hire.  Upon  this  point  Alderson,  B.,  said:  ^'  The  company, 
by  giving  their  tickets  to  the  treasurer  of  the  society  to  dis« 
tribute,  constitute  him  their  agent  to  contract  with  those  who 

take  the  tickets;  at  all  events,  that  was  a  question  for  the 

*        ft 
jury/' 

The  test  in  such  a  case  as  the  present  is  whether  the  de- 
fendant **'  abandoned  the  entire  control  of  its  servants,  the 
master  and  crew  of  the  boat,  to  the  hirers.  ^'  If  the  hirer  is 
vested  for  the  time  with  the  exclusive  right  to  discharge  the 
servants  and  employ  others,  he  alone  is  responsible  for  their 
default":  Shearman  and  Bedfield  on  Negligence,  sea  74, 
note  !•  The  defendants  hired  to  H.  for  a  day  a  steamer  and 
crew.  The  crew  were  hired  and  paid  and  entirely  controlled 
by  the  defendant,  who  also  had  power  to  substitute  others  in 
their  place.  By  the  negligence  of  the  crew  an  injury  was 
occasioned  to  the  plaintiff:  held,  that  the  defendant  was  lia- 
ble, as  the  crew  were  its  servants  and  not  those  of  H:  Daiyell 
V.  Tyrer,  El.  B.  &  B.  889. 

In  this  instance,  would  the  hirers  have  had  the  right  to 
discharge  the  crew,  and  employ  others  in  their  stead?  Or 
did  the  defendant  retain  the  authority  to  employ  and  dis- 
charge them?  This  contract  of  hiring  is  something  like  a 
charter  party,  in  which  the  owner  may  either  let  the  capacity 
or  burden  of  the  ship,  continuing  the  master  and  crew  in 
the  employment,  or  he  may  surrender  the  entire  ship  to  the 
charterer,  who  then  assumes  possession  and  control,  and  pro- 
vides himself  with  master  and  crew.  The  first  is  a  mere 
covenant  for  the  performance  of  a  stipulated  service,  and  the 
owner  is  responsible,  cinder  such  circumstances,  for  the  con- 
duct of  the  master  and  crew:  3  Am.  A  Eng.  Ency.  of  Law, 
144,  note  8. 
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It  18  contended  that,  as  the  boat  was  chartered  to  run  to 
points  not  upon  defendant's  regular  lines,  the  defendant 
would  not  be  liable  under  the  facts  of  this  case.  We  have 
held  in  Washington  v.  Raleigh  etc.  R.  R.  Co.,  101  N.  C.  239, 
that  a  common  carrier,  who  entered  into  a  special  contract 
to  transport  passengers  or  freight  to  a  point  beyond  its  own 
line,  which  can  only  be  reached  by  another  line,  thereby 
constitutes  the  latter  its  agent  in  the  performance  of  the  con- 
tract, and  will  be  held  liable  for  any  damage  resulting  from 
the  negligence  of  the  agent.  So  we  conceive  that  the  liabil* 
ity  of  the  defendant  would  not  be  affected  by  the  fact  that 
the  boat  *'*  was  chartered  to  run  between  points  not  upon 
defendant's  regular  lines. 

It  is  contended,  also,  that  there  is  a  distinction  between 
the  liability  of  the  master  for  negligence,  and  that  for  a  will- 
ful wrong  committed  by  the  servant.  Upon  this  point  we 
have  held  in  Hvssey  v.  Norfolk  eU.  R.  R.  Co.,  98  N.  C.  84,  2 
Am.  St.  Rep.  312,  that  ''the  rights,  the  powers,  and  the 
duties  of  corporate  bodies  have  been  so  enlarged  in  modern 
timeS)  and  these  artificial  persons  have  become  so  numerous, 
and  entered  so  largely  into  the  every-day  transactions  of  life, 
that  it  has  become  the  policy  of  the  law  to  subject  them,  as 
far  as  practicable,  to  the  same  civil  liability  for  wrongful  acts 
as  attach  to  natural  persons,  and  this  liability  is  not  re* 
stricted  to  acts  committed  within  the  scope  of  granted 
powers,  but  a  corporation  may  be  liable  in  an  action  for  false 
imprison iiient,  malicious  prosecution,  and  libel":  Pearce  on 
Railroads,  273. 

We  have  endeavored  to  show,  however,  further  on,  that 
the  liability  of  defendant  arises  here,  not  for  the  negligence 
or  wrongful  acts  of  its  servants,  within  the  scope  of  their 
employment,  but  upon  the  distinct  principle  of  its  obligation 
to  protect  its  passengers  from  insult  or  harm.  This  being 
the  case,  is  defendant  liable  for  the  assault  made  by  its  en- 
gineer upon  the  plaintiff,  a  passenger?  Whether  this  wrong- 
ful act  was  done  by  the  engineer,  while  acting  within  the 
scope  of  his  employment,  is  of  no  moment.  The  doctrine  of 
respondeat  superior  is  not  involved.  Its  general  principle  is, 
that  a  master  is  liable  for  the  act  of  his  servant,  done  in  the 
course  of  his  employment  about  his  master's  business.  But 
he  is  not  liable  for  an  act  done  outside  of  his  employment, 
nor  for  the  wanton  violation  of  the  law  by  him:  Wood  on 
Master  and  Servant,  552-559. 
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The  liability  of  defendant  here  rests  upon  the  obligation 
on  the  carrier  not  only  to  carry  its  passengers  safely,  but  to 
protect  them  from  ill  treatment  from  other  passengers,  in- 
truders, or  employees.  '*  Kindness  and  decency  of  demeanor 
^*^  is  a  duty  not  limited  to  the  oflScers,  but  extends  to  the 
crew":  Judge  Story  in  Chamberlain  y.  Chandler^  8  Mason, 
242. 

^Passengers  do  not  contract  merely  for  shiproora  and 
transportation  from  one  point  to  another;  they  also  contract 
for  good  treatment,  and  against  personal  rudeness,  and  every 
wanton  interference  with  their  persons,  either  by  the  carrier 
or  bis  agents  employed  in  the  management  of  the  ship  or 
other  conveyance.  In  respect  to  such  treatment  of  passen- 
gers, not  merely  officers,  but  the  crew,  are  agents  of  the  car- 
riers": See,  also,  2  Woods  on  Railway  Law,  sec.  315. 

**  It  is  among  the  implied  provisions  of  the  contract  be- 
tween a  passenger  and  a  railway  company  that  the  latter 
has  employed  suitable  servants  to  run  its  trains,  and  that 
passengers  will  receive  proper  treatment  from  them;  and  a 
violation  of  this  implied  duty  or  contract  is  actionable  in 
favor  of  the  passenger  injured  by  its  breach,  although  the 
act  of  the  servant  was  willful  and  malicious,  as  for  a  mali- 
cious assault  upon  a  passenger  committed  by  any  of  the  train 
hands,  whether  within  the  line  of  his  employment  or  not. 
The  duty  of  the  carrier  toward  a  passenger  is  contractual, 
and,  among  other  implied  obligations,  is  that  of  protecting  a 
passenger  from  insults  or  assaults  by  other  passengers,  or  by 
their  own  servants."  Many  authorities  are  cited  to  sustain 
this  doctrine. 

A  very  apt  illustration  of  the  distinction  between  the  con* 
sequence  to  the  master  of  the  wrongful  act  of  the  servant 
done  to  one  not  a  passenger,  and  to  whom  the  master  owed 
no  duty,  and  an  injury  of  a  passenger  by  a  servant,  whether 
done  within  the  scope  of  his  employment  or  not,  may  be 
fonnd  in  Williams  v.  Ptdlman  Palace  Oar  Co.y  40  La.  Ann.  87; 
8  Am.  St.  Bep.  612. 

We  think  there  was  error  in  the  intimation  of  bis  honor, 
and  that  the  case  should  have  gone  to  the  jury. 

New  triaL  

Railboads— LiAsnjTT  fOB  NsouoBHOS  OF  LissKS.— A  railroad  company 
•annot  escape  the  obligationa  whioh  it  assumed  in  aooepting  iti  oharter  by 
leasing  its  road  to  another,  whether  the  injury  complained  of  arises  from  a 
defective  track  or  from  carelessness  in  running  trainst  Ifamioii  v*  CoUumJMa 
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etc  R.  R.  06.,  28  a  C.  401;  IS  Am.  St.  Bcp.  686^  and  note,  with  the 
collected. 

Railboadb— Duty  to  Protbot  Fasbbnoxiu.— It  b  the  duty  of  oamen 
of  pMeengen  by  railway  to  protect  them,  in  lo  far  aa  poesibleb  by  the  ex- 
ercise of  a  high  degree  of  care,  from  the  Tiolenoe  and  inanlta  of  other  pai- 
•engera,  straugersy  or  the  carrier*!  own  ier^anta:  DUUngham  t.  RvMett^  73 
Tex.  47;  15  Am.  St.  Rep.  753,  and  note;  Richmond  ete,R.R.Co.  t.  Jtferwon^ 
89  Oa.  554;  82  Am.  St.  Rep.  87,  and  extended  note.  Thie  principle  ia  farther 
diecnased  in  the  late  cases  of  Builer  ▼.  ManhaUam  Rif.  On.,  148  N.  Y.  417| 
42  Am.  St  Rep.  738,  and  note;  and  Ora^  r.  PhOadelfhia  etc  &  A^  161 
Fa.  St  230;  41  Am.  St.  Rep.  885,  and  noto« 
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[115  KOBTH  CABOUirA,  721.] 

lamflTATB  OonaatOB— RiOHT  to  Tax  Tradu.— A  itafte  maj  tax  tradai^ 

professions,  and  aTocations  carried  on  within  its  borders,  although  tho 
goods  dealt  in  are  manufaotared  in  another  state. 
IvTSRSTATX  CoMMKBCB— LiCKiisx  Tax.— One  acting  as  agent  for  tho  salo 
and  delivery  in  one  state  of  the  mannfactarers  of  lightning-rods  made 
in  another,  who,  after  receiving  the  rods  in  balk,  breaks  the  original 
package  for  distribntion  to  his  customers,  and  pnts  np  tho  rods  withoaft 
extra  charge  whenever  a  purchaser  requests  it,  is  an  itinerant  patting 
up  lightning-rods  within  the  meaning  of  a  statute  of  the  former  state, 
providing  for  a  license  tax  on  such  itinerant^  and  the  imposition  of  such 
license  tax  on  saoh  agent  is  not  tho  Imposition  ol  a  bordea  on  intoratafto 
oommeroe. 

Attorney  Oeneral  and  W.  J.  Peele^  for  the  appellant, 
P.  Busbee  and  H,  G.  Connor^  for  the  appellee. 

v*<^  MagRab,  J.  Section  27  of  chapter  294  of  the  acts  of 
1893,  being  a  part  of  schedule  B,  the  taxes  in  which  are 
imposed  as  license  taxes  for  the  privilege  of  carrying  on 
business  or  doing  the  act  named,  is  as  follows:  *'0n  every 
itinerant  who  puts  up  lightning-rods,  fifty  dollars  annu- 
ally, for  each  county  in  which  he  carries  on  business." 
There  is  nothing  in  the  words  of  the  statute  to  indicate  a 
purpose  to  levy  a  tax  in  any  form  upon,  or  to  impose  a  restric- 
tion in  any  manner  upon,  citizens  or  inhabitants  of  other 
states  from  engaging  in  business  connected  with  the  com- 
merce between  the  states,  which  is  protected  from  state  legis- 
lation by  the  constitution  ef  the  United  States.  The  right  of 
a  state  legislature  to  tax  trades,  professions,  and  avocations 
within  the  borders  of  the  state  has  never  been  disputed. 

It  is  earnestly  contended,  however,  by  the  learned  counsel, 
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that  the  defendant  was  not  an  itinerant  engaged  in  pntting 
up  lightning-rods,  but  that  his  business  was  that  of  selling, 
^^  in  which,  of  course,  is  included  the  deliverj,  an  article 
manufactured  in  another  state.  That  it  appears  by  the 
special  verdict  that  such  sale  and  delivery  included  the  put- 
ting up  of  said  rods,  whenever  the  purchaser  so  requested, 
and  for  which  service  no  extra  charge  was  to  be  made;  and, 
therefore,  that  the  imposition  of  a  license  tax  upon  defendant 
for  putting  up  the  rods  sold  by  him  *'  is  an  attempt  to  impose 
a  tax  on  the  business  of  carrying  on  interstate  commerce." 
We  are  not  disposed  to  question  the  principle  so  often  laid 
down  by  the  supreme  court  of  the  United  States  from  Broion 
V.  Maryland^  12  Wheat  419,  to  Brennan  v.  TitusvUlej  158 
U.  S.  289,  that  no  state  has  a  right  to  lay  a  tax  on  interstate 
commerce  in  any  form;  neither  have  we  any  disposition  to 
extend  the  application  of  this  doctrine  any  further  than  we 
find  it. 

Unless  there  is  something  in  this  special  verdict  which  so 
connects  the  act  of  defendant  in  putting  up  the  lightning- 
rods  sold  by  him  with  the  business  of  interstate  commerce 
it  will  be  our  duty  to  uphold  the  law  of  this  state,  and  apply 
it  to  the  case  before  us. 

The  whole  matter  is  in  a  nutshell.  After  finding  the  fact 
that  Cole  Bros,  were  manufacturers  in  another  state,  and 
defendant  was  their  agent  in  this  state  for  the  sale  of  their 
wares,  it  further  finds  *'that  such  sale  and  delivery  included 
the  putting  up  of  said  rods,  whenever  the  purchaser  so 
requested,  for  which  no  extra  charge  was  to  be  made." 
Under  these  circumstanceSi  is  the  defendant  liable  for  the 
license  tax? 

It  will  be  seen  that  quantities  of  the  goods  were  shipped 
to  the  agent,  at  some  convenient  point  in  this  state,  in  orig- 
inal packages,  and  were,  after  bulk  broken,  distributed  and 
delivered  by  him  to  the  different  purchasers.  That  the  sale 
was  not  completed  by  delivery  until  after  such  breaking  of 
bulk  in  this  state,  and  that  the  quantity  of  the  article  was 
not  determined  in  the  order,  as  will  appear  by  reference  to 
'*  Exhibit  A,'' and  was  to  be  determined  after  the  importa- 
tion of  the  original  package.  The  consideration  of  these 
fiicts  ''^^  leads  us  to  the  conclusion  that  the  present  case 
may  easily  be  distinguished  from  any  of  the  numerous  adju- 
dications on  the  subject.  In  Brennan  v.  TittisvUUf  153  U.  S. 
289,  the  pictures  were  delivered,  framed,  direct  to  the  pur- 


496  State  v.  Gobham.  [N.  Carolina^ 

chaser.  Of  necessity  the  goods,  if  many  of  them  had  been 
shipped  to  the  agent  for  delivery,  were  separate  and  distinct 
from  all  other  goods  of  the  same  character. 

It  was  not  obnoxious  to  the  interstate  commerce  clause  of 
the  constitution  when  a  license  tax  was  laid  '*  on  all  peddlers 
of  sewing-machines  without  regard  to  the  place  of  growth  or 
produce  of  material  or  of  manufacture,"  because  the  test  is 
^whether  there  is  any  discrimination  in  favor  of  the  state 
which  enacted  the  law":  Machine  Co.  v.  Oage^  100  U.  S.  676. 
*'  When  goods  are  sent  from  one  state  to  another  for  sale,  or, 
in  consequence  of  a  sale,  they  become  part  of  its  general  prop- 
erty, and  amenable  to  its  laws,  provided  that  no  discrimina- 
tion be  made  against  them  as  goods  from  another  state,  and 
that  they  be  not  taxed  by  reason  of  being  brought  from  an* 
other  state,  but  only  taxed  in  the  usual  way  as  other  goods 
are":  Bobbins  v.  SMby  County  Tax.  Dist.^  120  U.  S.  489,  cit^ 
ing  Machine  Co.  v.  Oage^  100  U.  8.  676,  and  Brown  v.  Houston, 
114  D.  a  622. 

If  this  license  tax  upon  itinerants  putting  up  lightning- 
rods  could  in  the  slightest  degree  affect  the  sale  and  delivery 
of  the  article,  its  effect  upon  the  interstate  commerce  would 
be  so  incidental  and  remote  as  not  to  amount  to  a  regulation 
of  such  commerce,  as  in  Fickler  v.  Shelby  County  Tax,  Dist.^ 
145  U.  S.  1.  Again,  as  said  in  McOall  v.  CoZi/omta,  136 
XT.  S.  104,  where  an  agent  of  a  railroad  running  from  another 
state  was  soliciting  business,  but  not  selling  tickets  in  Califor- 
nia, ^'  The  test  is,  was  the  business  a  part  of  the  commerce 
of  the  road?  Did  it  assist,  or  was  it  carried  on  with  the  pur- 
pose to  assist  in  increasing  the  amount  of  passenger  traffic  on 
the  road  ?*• 

In  our  case  the  business  which  could  not  be  taxed  was  the 
sale  of,  or  the  solicitation  of  persons  to  purchase,  the  light- 
ning-rods manufactured  in  another  state.  The  avocation  ^*^ 
requiring  a  license  is  that  of  an  itinerant  putting  up  light- 
ning-rods. The  sale  and  delivery  of  the  article  is  not  in- 
separable from  the  erection  of  it,  any  more  than  the  shoeing 
of  horses  is  from  their  importation  into  the  state,  or  the  ship- 
ping here  of  wheat  is  from  its  sowing  in  the  fields.  Indeed, 
it  appears  by  the  contract  that  the  agent  was  only  to  put  up 
the  rods  when  requested  so  to  do  by  the  purchaser;  the  infer- 
ence  is  that  the  purchaser  might  choose  to  employ  some  one 
else  to  put  them  up,  and  that  a  sufficient  margin  is  allowed 
upon  the  price  to  fully  pay  the  expenses  of  erection,  and  make 
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it  to  the  interest  of  the  purchaser  to  require  the  seller  to  put 
it  up.  One  who  goes  through  the  country  putting  up  rods  iB 
none  the  less  liable  to  be  taxed  for  the  privilege  of  exercising 
his  avocation  because  he  adds  to  this  business  that  of  so- 
liciting the  purchase  of  the  articles  to  be  so  put  up  by  him. 
If  such  is  the  law  it  will  not  be  difficult  for  persons  whose 
avocations  are  taxed  to  ingraft  upon  their  business  a  branch 
for  the  sale  of  some  article  of  foreign  manufacture  which  is 
a  necessary  part  of  the  business  in  which  they  are  engaged. 
We  may  distinguish  the  manner  of  delivery  of  the  articles 
named  in  Spains  ease^  47  Fed.  Rep.  208,  if  we  were  bound 
by  the  opinion  delivered  in  that  case.  Certain  specified 
articles,  lamps,  lampshades,  etc.,  manufactured  in  West  Vir* 
ginia,  were  sold  by  the  agent  traveling  in  North  Carolina 
for  his  principal.  Many  of  the  articles  ordered  were  shipped 
in  the  same  box  to  the  agent,who  took  out  the  separate  articles, 
and  completed  the  sale  by  delivery  of  the  same  to  the  pur- 
chasers. But  here  a  sufficient  quantity  of  the  lightning-rod 
material  is  shipped  to  the  agent,  from  which  to  fill  orders 
theretofore  taken;  he  selects  from  the  bulk  enough  to  fill  the 
order  of  his  customer  and  delivers  it.  The  bulk  was  broken, 
and  the  same  became  a  part  of  the  general  property  in  the 
state  before  delivery  when  the  package  was  opened,  and  a 
part  thereof,  nntil  then  undistinguishable  from  the  balance, 
was  set  apart,  to  be  delivered  to  a  particular  purchaser. 

TM  7hQ  latest,  as  far  as  we  have  been  able  to  ascertain,  of 
the  very  numerous  deliverances  of  the  highest  court  of  this 
country  upon  the  subject  we  have  under  consideration,  is 
that  of  Brennan  v.  Titusvillej  153  U.  S.  289.  The  defendant 
was  the  agent  of  the  manufacturer  of  picture-frames  and 
maker  of  portraits,  residing  in  Illinois.  The  defendant's 
business  was  to  travel  in  Pennsylvania,  and  to  solicit  orders 
for  said  pictures  and  frames;  the  orders  were  forwarded  by 
the  defendant  to  his  principal  in  Chicago,  who  shipped  the 
goods  direct,  by  express  or  freight,  to  the  purchaser;  the  price 
of  the  goods  was  sometimes  paid  to  the  express  company  and 
flometimes  to  the  agent  An  ordinance  of  the  city  of  Titus- 
ville  had  attempted  to  lay  a  license  tax  upon  ''all  persons 
canvassing  or  soliciting  within  said  city  orders  for  goods, 
books,  paintings,  wares,  or  merchandise  of  any  kind,  or  per- 
sons delivering  such  articles  under  orders  so  obtained  or 
solicited." 

This  was  so  clearly  within  the  rulings  in  the  cases  of  Rob- 
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bins  and  Asher,  that  it  scarcely  required  an  elaborate  opinion; 
its  simple  statement  will  show  the  particulars  in  which  it 
differs  from  ours. 

We  conclude,  then,  that  his  honor  was  in  error  in  holding 
that  the  defendant  was  not  guilty  upon  the  special  verdict, 
because:  1.  The  defendant  was  an  itinerant  putting  up  light- 
ning-rods; 2.  The  connection  between  the  pursuit  of  this 
avocation  and  the  sale  of  articles  manufactured  in  another 
state  was  so  remote  in  its  effect  as  to  impose  no  burden  apon 
the  business  of  interstate  commerce;  8.  The  manner  of  sale 
and  delivery  of  the  lightning-rods  was  such  as  to  divest  it  of 
any  feature  of  interstate  commerce,  the  original  packages 
being  necessarily  broken  before  the  sale  was  completed  by 
delivery. 

There  is  error,  and  the  judgment  is  reversed. 


Irtbbstatb  CoMifBROB— Taxatioh  OF  OoouFATioNa.— A  state  Mnnol 
tax  nor  ngulate  interstate  oommeroe,  nor  make  the  payment  of  a  tax  or  the 
taking  oat  of  a  lioento  a  eondition  precedent  to  carrying  on  intentate  oom* 
meroe:  OsbomB  ▼.  SUUe^  83  Fla.  162;  89  Am.  St.  Rep.  99,  and  note,  -with 
the  caaes  coUeoted.  For  a  thorongh  diacnuion  of  this  snbjeot,  aee  the  mono- 
fraphie  note  to  People  t.  WempU,  27  Am.  St  Rep.  547.  And  aee,  alao^  the 
late  case  of  PotUd  Teiegnph  etc  Co.  w.  Adamtt  71  Misa.  655;  4S  Am.  BL 
Rep.  474 
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PU  NOBTB  Cabouna,  789.] 

OumKAL  Law— Dbadlt  Weapon,  What  n.— The  question  whether  m 
instrument  with  which  a  personal  injury  is  inflicted  is  a  deadly  weapon 
depends  upon  the  manner  of  its  use,  rather  than  upon  the  intrinsie 
eharaoter  of  the  instrument  itself. 

HoMioiDS — Prbsumption  or  M  alios. — An  intentional  killing  with  a  deadly 
weapon,  when  proved  or  admitted,  raises  a  presumption  of  maliee^  and 
is  prima  /ade  eyidcDoe  of  murder  in  the  second  degreeb  without  proof 
d  deliberation  or  premeditation. 

HoMiciDX — Killing  with  Dbadlt  Wiapok. — A  deliberate  determination 
to  take  a  child's  life  by  putting  a  hairpin  down  its  throat,  if  carried 
into  ezecutiouy  thereby  causing  its  death,  is  a  killing  with  a  deadly 
weapon,  and  constitutes  murder  in  the  first  degree. 

IiriAHA  Pabsors — PiutacicPTiON  or  Sakitt. — Matters  of  extenuation  and 
ezouse  or  discharge  from  liability  by  reason  of  insanity  mutt  be  shown 
by  him  who  sets  it  up,  and,  in  the  absence  of  such  proo^  the  praanmp» 
tion  in  favor  of  sanity  prsTails. 

Indictmknt,  trial,  and  conviction  of  murder  in  the  first  de» 
gree.    The  evidence  showed  that  Ella  Norwood,  the  accuaed^ 
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pushed  two  pids,  one  a  hairpin,  the  other  a  dresspini  down 
the  throat  of  her  bastard  child,  thus  causing  its  death.  The 
accused  confessed  that  she  put  the  pins  down  the  childV 
throat,  for  the  reason  that  **  she  wanted  to  get  the  boy  out 
of  the  way  because  it  would  be  such  a  bother  to  her  in  the^ 
spring,  when  she  wanted  to  run  around  and  have  some  fun/^ 

C.  F.  Turner  and  F.  A.  Oreen^  for  the  appellant. 
Attorney  General^  for- the  state. 

^**  AvEBT,  J.  If  the  prisoner  did  not  put  the  pins  !n  the 
child's  mouth,  or  if,  though  she  placed  them  there,  they  were 
not  the  instrumental  cause  of  its  death,  she  was  not  guilty^ 
and  so  the  court  told  the  jury.  If  the  jury  found,  as  the^ 
must  have  done  under  the  instructions  of  the  court,  that  she 
brought  about  its  death,  it  was  a  killing  with  a  deadly  weapon. 
The  question  whether  an  instrument,  with  which  a  personal 
injury  has  been  inflicted,  is  a  deadly  weapon  depends  not 
infrequently  more  upon  the  manner  of  its  use  than  upon  the 
intrinsic  character  of  the  instrument  itself:  Slate  v.  Huntley^ 
91  N.  C.  617.  We  may  expect  death  to  ensue  from  pushing 
such  a  pin  down  the  throat  of  an  infant,  just  as  we  may  look 
for  death  or  serious  bodily  harm  as  a  consequence  of  firing  a 
pistol  into  a  cron^d  of  human  beings,  or  at  a  particular  per* 
son;  The  intentional  killing  with  a  deadly  weapon,  when 
proved  or  admitted,  raises  a  presumption  of  malice,  and  such 
evidence  would,  before  the  enactment  of  the  recent  statute  es* 
tablishing  and  defining  the  two  grades  of  that  crime,  have 
amounted  to  j^nma/acie  proof  of  murder.  But  now,  though 
the  fact  of  such  killing  still  gives  rise  to  the  presumption  of 
malice,  and  is  prima  facte  evidence  of  murder  in  the  second 
degree,  it  does  not  show  that  the  act  was  done  deliberately  or 
ifier  premeditation:  State  v.  Fuller,  114  N.  C.  885;  2  Bishop's 
Oriminal  Law,  sec.  703;  Commonwealth  v.  Drum,  58  Pa.  St  9; 
People  V.  Cox,  76  Gal*.  285.  In  order  to  conviction  of  murder 
in  the  first  degree,  as  the  judge  below  properly  instructed  the 
jury,  it  was  necessary  ^^'  that  the  state  should  show  that  the 
prisoner  deliberately  determined  to  take  the  child's  life  by 
putting  the  pin  or  pins  into  its  mouth,  and  thereupon,  it  be* 
ing  immaterial  how  soon  after  resolving  to  do  so,  carried  her 
purpose  into  execution  and  thereby  caused  its  death.  As  to 
the  quantum  of  proof  necessary  to  conviction  of  murder  in 
the  first  degree,  the  court  adopted  the  language  of  the  prayer 
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submitted  for  the  prisoner,  and  of  coarse  left  no  ground  for 
objection. 

We  cannot  oonceive  how  the  jury  were  misled  by  the  fail* 
are  of  the  court  to  state,  in  terms,  that  the  pins  used  in  the 
manner  described  by  the  witnesses  would  be  deadly  weapons, 
or  by  the  general  instruction  that  the  unlawful  killing,  if 
done,  would,  in  this  case,  have  raised  a  presumption  of 
malice,  since  the  jury  were  explicitly  made  to  understand  that 
the  prisoner  was  not  guilty  of  any  offense,  unless  the  death  of 
the  infant  was  caused  by  her  pushing  the  pins  into  its  mouth. 
So  it  was  impossible,  under  the  instructions  given  and  upon 
the  evidence,  to  find  that  there  was  an  unlawful  killing,  unless 
it  was  effected  by  such  use  by  her  of  the  pin  or  pins. 

^*  By  our  decisions,''  said  the  court  in  State  v.  Vann^  83 
N.  C.  631,  **  matters  of  extenuation  and  excuse,  or  discharge 
by  reason  of  insanity,  must  be  shown  by  him  who  sets  H  up." 
The  prisoner  offered  no  testimony  tending  to  show  insanity, 
and  the  presumption  in  favor  of  sanity  was  therefore  an* 
rebutted. 

We  concur  with  the  judge  below  in  the  view  that  there  was 
no  aspect  of  the  evidence  in  which  the  offense  of  killing,  if 
done  by  the  prisoner  in  the  manner  described  by  the  wit- 
nesses (and  so  it  must  have  been  done  if  a4  all)  could  be 
mitigated  to  manslaughter.  It  is  possible  that  in  such  a 
case  there  might  have  been  testimony  tending  to  show  that 
the  killing  was  done  by  putting  pins  into  the  mouth  of  an 
infant  carelessly,  not  purposely,  and,  if  any  such  evidence 
had  been  offered,  it  would  have  been  proper  to  have  sub- 
mitted to  the  jury,  with  suitable  instructions,  the  question 
whether  the  mitigating  circumstances  relied  on  were  proved. 

^*^  After  considering  the  carefully  prepared  arguments  of 
counsel  upon  the  assignments  of  error,  we  feel  oonstrained 
to  hold  that  the  judgment  should  be  affirmed. 

Affirmed.  

Dbadlt  Weapon —What  n. — A  "deadly  weapon**  ia  not  exoloslTely 
oae  designed  to  take  life  or  inflict  bodily  injary,  and  when  not  of  thia  ohar- 
aoter  the  qnestion  ie  one  of  faot:  BUge  t.  State,  20  Fla.  742;  61  Am.  Rep. 
628,  and  note.  A  dangerona  weapon  ie  one  capable  of  prodaoinff  death  or 
great  bodily  harm:  8taU  t.  Qodfre^,  17  Or.  300;  11  Am.  St.  fiep,  830^  and 
note. 

HOMIOIDB— PRKSUMFnOK  OT  MaUOS  IBOM  Uu  OF  DXADLT  WkAPON.— 

The  eziatenoe  of  the  formed  design  necessary  to  constitute  the  crime  of 
murder  is  presumed  from  the  intentional  nee  of  a  deadly  weapon  with  n 
fatal  results  Handley  ▼.  State,  96  Ala.  48;  88  Am.  St.  Rep.  81.    The  infli^ 
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tion  of  a  mortal  wound  with  a  deadly  weapon  or  an  inalrtiment  likelj  to 
cause  death  raises  a  presumption  of  malice  which  must  be  rebutted  by  the 
accused  in  order  to  rednoe  the  killing  to  a  grade  of  homicide  lower  than  that 
of  murder:  Note  to  LeuM  ▼•  StaU^  38  Am.  St.  Rep.  81. 

Insakitt— PBiSDMFnoH  AS  xa— The  presumption  that  a  person  aconsed 
of  crime  is  sane  prerails  until  the  contrary  b  showns  OamnumweaUh  r* 
Oerade,  145  Pa.  St.  289;  27  Aoi.  St  Rep.  689,  and  note. 


Statb  t;.  Hall. 

(116  NOBTH  Caboijua,  811.] 

FuaxnTB  vbov  Justiob— Who  is  not.—A  person  cannot^  in  any  senscb 
be  deemed  to  hare  fled  from  the  justice  of  a  state  in  the  domain  of 
whose  terminal  jurisdiction  he  has  never  been  corporally  present  since 
the  commission  of  a  crime  therein.  One  who  has  never  fled  cannot  be 
a  fugitire  from  the  justice  of  a  state  in  which  he  is  only  oonstructiTely 
present  at  the  time  he  commits  a  crime. 

FuoiTiYB  FROM  JusTics  IB  Onb  Who  having  committed  a  crime  in  one 
jurisdiction  goes,  into  another  to  evade  the  law  and  escape  punish* 
ment. 

BzTRADrnoN — FaoinvB  rnoM  Justiob. — Onb  Who  is  Only  CoNSTBucnYB- 
LT  Prbsbmt  in  one  state  at  the  time  he  stands  in  another  state  and 
fires  a  gun^  the  bullet  from  which  kills  a  person  in  the  former  state,  into 
whose  limits  he  has  never  gone  since  the  commission  of  the  crime,  is 
not  in  the  absence  of  express  statute,  a  fugitive  from  the  justice  of 
that  state,  and  is  not  liable  to  extradition,  and,  if  arrested  under  a 
warrant  of  extradition  in  another  state,  he  is  entitled  to  be  discharged 
upon  habeas  corpus. 

OoBmraTioNAL  Law— Extradition. — The  state  may,  in  the  exercise  of 
its  reserved  sovereign  powers,  and  as  an  act  of  comity  to  a  sister  state, 
provide  by  statute  for  the  surrender,  upon  requisition,  of  persons  who 
are  indictable  for  a  crime  committed  through  their  constructive  pres- 
enoe  in  snch  sister  state,  though  they  have  never  been  oorporally 
within  such  state  and  have  never  fled  therefrom  to  escape  arrest  and 
punishment.  But  i&  the  absence  of  such  statute,  such  persona  are  not 
subject  to  extradition  by  the  latter  state. 

The  defendants  Hall  and  Dockery,  while  in  the  state  of 
North  Carolina,  killed  one  Bryson,  who  was  then  over  the 
state  line  in  Tennessee.  The  defendants  were  indicted  in 
North  Carolina  for  the  murder,  and  finally  discharged  for 
want  of  jurisdiction,  as  the  offense  was  deemed  to  have  been 
committed  in  Tennessee,  They  were  citizens  of  North  Caro- 
lina and  remained  in  that  state,  and  it  was  afterward 
sought  by  extradition  proceedings  to  take  them  to  Tennessee 
for  the  purpose  of  prosecuting  for  the  said  offense.  Thej 
were  arrested  and  placed  in  jail  awaiting  the  warrant  of 
extradition,  and  sought  to  be  dischaged  from  custody  under 
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a  writ  of  habeas  corpus  sued  oat  in  their  behalf.  On  the  \'^ 
hearing  before  the  court  below  the  judge  thereof  refused  to  ^ 
discharge  them,  and  they  appealed.  H 

O.  &  Fergu9on^  for  the  petitioners.  \^ 

Attorney  Oeneral^  for  the  state. 

^^'  AvBBT,  J.  The  defendants  were  arrested,  and  ate  now 
held  under  the  statute  (Code,  sec.  1165),  which  provides  that  L 
any  one  of  certain  judicial  officers  therein  named,  ^*on  sat*  L 
isfactory  information  laid  before  him  that  any  fugitive  in  the  L 
«tate  has  committed,  out  of  the  state  and  within  the  United  j^ 
States,  any  offense  which  by  the  law  of  the  state  in  which 
the  offense  was  committed  is  punishable,  either  capitally  or 
hj  imprisonment  for  one  year  or  upwards  in  any  state  prison, 
«hall  have  full  power  and  authority,  and  is  hereby  required, 
to  issue  a  warrant  for  said  fugitive,  and  commit  him  to  jail 
within  the  state  for  the  space  of  six  months,  unless  sooner 
<iemanded  by  the  authorities  of  the  state  wherein  the  offense 
may  have  been  committed,  pursuant  to  the  act  of  Congress 
in  that  case  made  and  provided,"  etc.  It  is  manifest  that 
the  prisoners  cannot  be  lawfully  detained,  under  the  unmis- 
takable language  of  the  law,  unless  it  has  been  made  to 
appear  that  they  are  liable  to  extradition  under  the  act  of 
Congress,  passed  in  pursuance  of  article  4,  section  2,  clause 
12,  of  the  constitution  of  the  United  States,  in  order  to  pro- 
vide for  the  surrender  of  persons  ®**  charged  with  criminal 
•offenses  ^^  who  shall  flee  from  justice  and  be  found  in  another 
«tate." 

The  prisoners  were  tried  for  murder  in  Cherokee  county, 
and,  upon  appeal,  it  was  held  {State  v.  Hall^  114  N.  C.  909, 
41  Am.  St.  Rep.  822),  that  if  the  deceased,  at  the  time  of 
receiving  the  fatal  injury,  was  in  the  state  of  Tennessee,  and 
the  prisoners  were  in  the  state  of  North  Carolina,  the  courts 
of  the  former  commonwealth  alone  had  jurisdiction  of  the 
offense.  The  prisoners,  if  such  were  the  facts,  were  deemed 
by  the  law  to  have  accompanied  the  deadly  missile  sent  by 
them  across  the  border,  and  to  have  been  constructively 
present  when  the  fatal  wound  was  actually  inflicted.  As  our 
statute  confers  no  power  to  detain  in  custody,  or  to  surrender 
at  the  demand  of  the  executive  of  another  state  any  person 
who  does  not  fall  within  the  definition  of  a  fugitive  from  jus- 
tice according  to  the  interpretation  given  by  the  courts  of  the 
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United  States  to  the  clause  of  the  federal  constitution  pro- 
viding for  interstate  extradition,  and  the  act  of  Congress 
passed  in  pursuance  of  it,  the  only  question  before  us  is, 
whether  a  person  can,  in  contemplation  of  law,  "  flee  from 
justice"  in  the  state  of  Tennessee  when  he  has  never  been 
actually,  but  only  constructively,  within  its  territorial  limits. 
Upon  this  question  there  is  abundant  authority,  emanating 
not  only   from  the  foremost  text-writers  and  some  of  the 
ablest  jurists  of  the  most  respectable  state  courts,  but  from 
the  supreiue  court   of    the  United   States,  whose  peculiar 
province  it  is  to  declare  what  interpretation  shall  be  given 
to  the  federal  constitution  and  the  statutes  enacted  by  Con- 
gress in  pursuance  of  its  provisions,  which  are  declared  by 
that  instrument  to  be  the  supreme  law  of  the  land.     If  we 
can  surrender  under  our  statute  only  fugitives  within  the 
meaning  of  the  act  of  Congress  it  would  seem  sufficient  to 
cite  Ex  parte  Reggel,  114  U.  S.  642,  where  it  is  held  that  a 
person  arrested  as  a  fugitive  has  a  right  ^'  to  insist  upon 
proof  that  he  was  within  the  demanding  state  at  the  time  he 
is  alleged  to  have  committed  the  ^**  crime  charged,  and  con- 
sequently withdrew  from  her  jurisdiction  so  that  he  could 
not  be  reached  by  her  criminal  process.'*    It  is  admitted  that 
the  prisoners  have  never  withdrawn  from  the  jurisdiction  of 
the  courts  of  Tennessee,  and  have  never  been,  either  at  the 
time  when  the  homicide  was  committed,  or  since,  exposed  to 
arrest  under  process  issuing  from  them. 

But  in  a  case  involving  so  important  a  principle,  and  cal- 
culated to  excite  general  interest  on  the  part,  especially,  of 
the  legal  profession,  we  feel  warranted  in  not  only  citing  but 
quoting  from  other  authorities.     Where  a  person  is  charged 
with  cheating  by  false  pretenses,  by  means  of  a  misrepre- 
sentation in  writing,  sent  to  another  state,  whereby  he  pro- 
cures something  of  value  in  the  state  to  which  such  writing 
goes,  he  is  deemed  to  be  constructively  present  where  the 
false  pretense  is  successfully  used,  and  where  the  money  or 
property  is  obtained,  and  is  consequently  liable  to  be  indicted 
&nd  punished  there,  if  he  comes  within  the   reach  of  the 
process  of  its  courts:  People  v.  AdamSy  3  Denio,  190;  45  Am. 
^ec.  468.     But  the  supreme  court  of   Alabama,  in  a  case 
exactly  in  point  {In  re  Mohr,  73  Ala.  503,  49  Am.  Rep.  63), 
Btate  the  principle  applicable  here  with  great  clearness  and 
force.    Tho  defendant  was  charged  with  cheating,  by  false 
pteteasea,  a  prosecutor  in  the  state  of  Pennsylvania,  though 
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it  was  admitted  that  he  had  never  actually  gone  within  the 
limits  of  that  state.  The  court  said:  ''It  is  clear  to  our 
minds  that  crimes  which  are  not  actually,  but  are  only  ooa* 
Btructively  committed  within  the  jurisdiction  of  the  demand* 
ing  state,  do  not  fall  within  the  class  of  cases  intended  to  be 
embraced  by  the  constitution  or  act  of  Congress.  Such,  at 
least,  is  the  rule,  unless  the  criminal  afterward  goes  into  such 
state  and  departs  from  it,  thus  subjecting  himself  to  the 
sovereignty  of  its  jurisdiction.  The  reason  is,  not  that  the 
jurisdiction  to  try  the  crime  is  lacking,  but  that  no  one  oan^ 
in  any  sense,  be  alleged  to  have  fled  the  state  in  the  domain 
of  whose  territorial  **•  jurisdiction  he  has  never  been  cor» 
porally  present  since  the  commission  of  the  crime.'*  That 
court  cited,  to  sustain  this  view,  among  other  authoritioBt 
Wharton's  Criminal  Pleading,  8th  ed.,  231;  Kingsbury's  ease^ 
106  Mass.  223;  Ex  parU  Smith,  3  McLean,  121,  and  WUcox 
V.  Nolzcj  34  Ohio  St.  520.  Bouvier's  Law  Dictionary,  651» 
defines  a  fugitive  from  justice  as  ''one,  who  having  commit* 
ted  a  crime  within  one  jurisdiction,  goes  into  another  in  order 
to  evade  the  law  and  avoid  punishment."  The  same  writer 
says  also  that  the  executive  of  a  state  cannot  be  called  upon 
to  deliver  up  a  person  charged  with  a  criminal  offense  in 
another  state,  unless  it  appear  that  such  person  "  is  a  fugitive 
from  justice."  Rapalje's  Law  Dictionaryi  655,  defines  a  fugi- 
tive from  justice  as  '*one,  who  having  committed  a  crime  in 
one  jurisdiction,  flees  therefrom  into  another  jurisdiction  in 
order  to  escape  punishment":  See,  also,  1  Abbott's  Law  Die* 
tionary,  508,  for  definition  of  **  fleeing." 

To  hold  that  a  person,  who  is  liable  to  indictment  only  by 
reason  of  his  constructive  presence,  is  a  fugitive  from  the 
justice  of  a  state  within  whose  limits  he  has  never  gone  since 
the  commission  of  the  offense,  involves  as  great  an  error  as 
to  maintain  that  one  who  has  stood  still  and  never  ventured 
within  the  reach  of  another,  has  fled  from  him  to  avoid 
injury.  One  who  has  never  fled  cannot  be  a  fugitive:  Jone^ 
V.  Leonard,  50  Iowa,  106;  32  Am.  Rep.  116;  7  Am.  &  Eng. 
Ency.  of  Law,  646,  and  note  1,  647.  Moore  in  his  work  on 
Extradition,  volume  2,  section  582  et  seq.,  after  quoting  the 
extract  already  given  from  Reggel's  case,  cites  a  number  of 
other  cases  wherein  governors  of  states,  under  well-con- 
sidered opinions  of  their  legal  advisers,  have  recognized  and 
acted  upon  the  principle  that  a  person  cannot  be  said  to  flee 
from  a  place  where  he  has  never  actually  beeui  but  to  which,. 
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by  a  legal  fiction,  be  is  deemed  to  have  followed  an  agencj 
or  instruinentality,  put  in  motion  by  him,  to  accomplisb  a 
criminal  purpose.  Spear's  Law  of  Extradition,  pages  39^ 
400,  cites  and  discusses  the  authorities  bearing  upon  the 
question  whether  a  person  can  *^^  be  a  fugitive  from  a  state 
into  which  he  has  never  entered,  and  not  only  reaches  the 
same  conclusion  at  which  we  have  arrived,  but  maintains 
arguendo  that  a  person  who  has  been  extradited  as  a  fugitive 
cannot  be  sent  back  from  the  demanding  state  on  requisition 
of  the  executive  who  surrendered  him,  to  answer  a  crime 
committed  while  he  was  a  fugitive,  because  one  who  is  forci* 
biy  taken  away  does  not,  in  contemplation  of  law  or  in  fact, 
flee  from  justice.  The  author  says  that  to  assume  that  an 
abduction  by  force,  though  under  legal  process,  is  fleeing  ^*  is 
a  gross  absurdity,  quite  as  bad  as  the  theory  of  fugitives  by 
construction/' 

Had  it  not  been  provided  by  the  constitution  of  the  United 
States  (art.  4«  sec.  2,  cl.  2)  that  *'A  person  charged  in  any 
state  with  treason,  felony,  or  other  crime,  who  shall  flee  from 
justice  and  be  found  in  another  state,  shall,  on  demand  of 
the  executive  authority  of  the  state  from  which  he  has  fled, 
be  delivered  up,''  etc.,  the  states,  as  to  the  right  to  demand 
and  the  power  to  surrender  fugitives  from  justice,  would  have 
sustained  relations  to  each  other  analogous  to  those  existing 
between  independent  nations:  State  v.  Cutshall^  110  N.  C. 
638.  If  no  stipulation  by  treaty  were  now  in  force  requiring 
the  government  of  the  United  States  to  surrender,  on  requisi* 
tion  of  the  authorities  of  Canada,  persons  charged  with  mur- 
der in  that  dominion,  those  guilty  of  such  crimes  would  find 
this  country  a  safe  asylum.  In  the  absence  of  any  provision 
of  law  imposing  upon  the  executive  of  the  state  of  North 
Carolina  the  duty  of  surrendering,  on  requisition  of  the  gov- 
ernors of  other  states,  any  person  charged  with  a  criminal 
offense  in  the  demanding  states,  except  such  as  shall  be 
shown  to  have  fled  from  justice  within  the  meaning  of  the 
federal  constitution,  the  governor  must  search  in  vain  for 
aathority  to  issue  a  warrant  of  extradition  in  a  case  like  this 
before  us,  as  was  in  efl'ect  conceded  in  In  re  Sultan^  116  N.  C. 
67;  antSj  p.  433,  decided  at  this  term. 

While  a  statute  passed  now,  and  making  it  murder  to  will- 
fully •*•  put  in  motion  within  the  state  of  North  Carolina 
any  force  which  should  kill  a  human  being  in  a  neighboring 
Btate,  might  not  be  amenable  to  such  constitutional  objec- 
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tion  as  that  discusBed  in  State  ▼.  Knight,  Tayl.  65  (44),  it 
would,  as  to  this  case,  be  an  fx  post  facto  law.  But  in  the 
exercise  of  its  reserved  sovereign  powers  the  state  may,  as  an 
act  of  comity  to  a  sister  state,  provide  by  statute  for  the  sur^ 
render,  upon  requisition,  of  persons  who,  like  the  prisoners, 
are  indictable  for  murder  in  another  state,  though  they  have 
never  fled  from  justice.  If  it  shall  be  proved  that  the  pris- 
oners were  in  fact  in  North  Carolina  and  the  deceased  in 
Tennessee  when  the  fatal  wound  was  inflicted,  a  law  may 
still  be  enacted  giving  the  governor  the  authority  to  issue  his 
warrant  and  deliver  them  on  requisition.  Mean  time,  it  may 
be  asked,  what  can  be  done  to  provide  for  this  casus  omis9usf 
We  may  answer,  in  the  language  of  Spear's  Law  of  Extradi- 
tion, page  400:  **  Nothing,  by  any  extradition  process,  until 

there  is  some  authority  of  law  for  it State  statutes 

may  be  enacted  to  furnish  a  remedy  not  now  supplied  by 
either  federal  or  state  law.''  Were  the  courts,  without  any 
semblance  of  right,  to  supply  the  legislative  omission,  it 
would  be  a  criminal  usurpation  of  authority,  more  pernicious 
to  the  public  interests  than  the  escape  of,  not  two,  but  scores 
of  criminals.  Appellate  courts  cannot  deliberately  legislate 
for  the  punishment  of  crime  without  incurring  a  moral  ac- 
countability as  grave  as  that  of  the  criminal  who  suffers  by 
the  usurpation. 

The  attorney  general,  with  commendable  frankness,  ad* 
mitted  that  he  could  find  no  authority  to  sustitin  his  conten* 
tion.  It  is  not  pretended  that  a  single  appellate  court,  federal 
or  state,  or  a  respectable  law-writer,  has  given  any  other 
interpretation  to  the  law  than  that  adopted  by  us.  Courts 
cannot  amend  or  override  constitutions  and  statutes,  and, 
upon  the  higher  law  idea,  anticipate  dilatory  legislatures  by 
providing  for  the  safety  of  the  public  in  the  event  ®^*  that 
anarchists  should  project  deadly  missiles  across  a  state 
border.  Mobs  can  be  suppressed  under  the  common  law 
wherever  they  may  assemble  for  an  unlawful  purpose,  and 
attempt  to  put  such  purpose  into  execution.  But,  if  they 
could  not,  it  would  be  the  duty  of  the  legislature,  not  of 
the  courts,  to  provide  for  their  suppression.  If  there  is  any 
foundation  for  apprehending  ttiat  the  disorderly  elements  of 
society  are  watching  for  opportunity  to  take  life  and  de- 
stroy property,  provided  they  can  see  a  way  of  escape  through 
the  loopholes  of  defective  laws,  the  representatives  of  the  peo- 
ple must  be  trusted  to  meet,  if  not  anticipate,  emergencies  as 
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they  arise.  Neither  actual  nor  possible  consequences  should 
deter  jadges  from  executing  the  law  as  it  is  plainly  written. 
The  argumentum  db  inamvenUnti^  when  used  to  bring  about 
a  modification  of  a  well-established  principle  of  law,  should 
be  addressed  to  the  lawmaker,  whose  province  it  is  to  provide 
a  remedy  for  any  evils  growing  out  of  its  enforcement  Ad- 
dressed to  judges  under  such  circumstances,  it  is  an  invita* 
tion  or  a  temptation  offered  to  violate  their  sacred  obligations 
in  order  to  appease  the  public. 

In  Spier^s  case^  1  Dev.  491,  the  supreme  court  declared 
the  prisoner  entitled  to  his  discharge  upon  a  writ  of  habeas 
corpus,  where  the  term  of  the  court  expired  pending  his  trial 
for  murder,  because  he  could  not  be  again  put  in  jeopardy 
for  that  offense.  The  defect  in  the  law  was  subsequently 
remedied  by  statute,  allowing  the  court  to  continue  into  the 
next  week  if  a  felony  were  being  tried  when  the  week  ex- 
pired. But  the  court,  composed  of  Taylor,  Hall,  and  Hen- 
derson, did  not  hesitate  for  a  moment,  because  a  guilty  man 
might  escape.  On  the  contrary,  Judge  Hall  said:  ''The 
guilt  or  innocence  of  the  prisoner  is  as  little  the  subject  of  in- 
quiry as  the  merits  of  any  case  can  be,  when  it  is  brought 
before  this  court  on  a  collateral  question  of  law."  Courts 
enforce  laws  not  simply  to  punish  the  guilty,  but  as  well  to 
protect  the  innocent.  The  law,  which  fails  to  provide  ^'^  for 
the  extradition  of  a  guilty  man,  must  be  understood  and  ad- 
hered to,  because  it  may  be  invoked  as  a  protection  to  the 
innocentf  who  are  prosecuted  without  cause,  against  the  an- 
noyance, expense,  and  invasion  of  personal  liberty  involved 
in  being  extradited.  There  was  error.  The  prisoners  should 
have  been  discharged. 

Error. 

Hb.  Jvmcm  Olabx  mad  Mb.  Jubtiob  MaoRas  dimented,  and  Olabx, 
J.,  in  ezpreaung  their  opinion,  said:  '*  It  ia  a  faot  agreed  in  this  petition 
that  the  def  endanti,  being  in  this  state,  slew  the  deoeased,  who  was  over  tho 
Ihie  in  Tennessee.  The  defendants  were  indicted  for  the  murder  in  this  state 
ud  oonvicted.  On  appeal  tho  oooTiotion  was  reversed,  this  court  holding 
(8taU  ▼.  ffaii,  114  H.  O.  909;  41  Am.  St.  Rep.  822)  that  there  was  a  defect 
of  juriBdiction  because  the  offense  was  oommitted  in  Tennessee,  and  that 
^  Isgal  eontemplaiioii  the  parties  committing  tho  crime  were  in  Tennesseo. 
If  they  were  in  Tennessee  when  they  committed  the  crime  they  are  now 
^  Korth  Oarolina^  and  in  legfd  contemplation  are  necessarily  fugitives  from 
inatioe.  If  they  were  not  in  Tennessee,  but  in  Korth  Oarolina^  when  they 
tommitted  the  crime,  then  it  was  error  to  hold  that  the  defendants  could 
>ot  be  oouTioted  la  North  Carolina.    Thoy  should  be  tried  in  tho  jnrisdio* 
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tion  in  wliioTi  thej  were  wlien  the  offeDie  was  perpetrated.  That  ha*  been 
held  to  be  in  Tennessee.  If  that  is  soand  law,  and  the  defendants  wers 
then,  in  law,  in  Tennessee,  and  now,  in  fact,  are  in  North  Oarolina,  th^ 
are,  in  legal  contemplation  and  within  the  language  and  purport  of  the 
extradition  law,  'fugitives  from  justice.* 

''This  term  is  intended  to  embrace  those  who^  having  committed  a  erime 
in  one  states  endearor  to  evade  Justice  by  being  in  another  state  whither 
the  ordinary  process  of  the  state  where  the  orime  was  committed  will  not 
reach  them.  That  is  the  situation  of  these  defendants.  They  are  shelter- 
ing themselves  from  process  by  being  in  another  state.  They  are  charged 
with  murder  in  Tennessee,  and  are  now  where  the  ordinary  prooess  of  the 
courts  of  that  state  cannot  reach  them.  They  can  only  be  had  for  trial  in 
the  state  of  the  oommission  of  the  crime,  by  application  to  the  governor  of 
the  state  where  they  are  to  be  found.  They  are  proper  subjects  of  extra- 
dition. 

•  '*If  a  mob,  occupying  the  Jersey  side  of  the  Hudson,  should  shell  the 
city  of  Kew  York,  or  from  the  opposite  shore  of  the  Delaware  should  can- 
nonade the  city  of  Philadelphia,  its  members  would  be  liable  to  no  pun* 
ishment  in  Kew  Jersey  under  the  decisions  of  the  courts^  because^  'in 
contemplation  of  law,'  the  mobs  are  in  New  York  and  Pennsylvania.  Bat 
if  it  is  true,  as  is  contended  by  the  defendants,  that  the  members  of  the 
mob  cannot  be  extradited  because  the  mob  never  was  in  those  cities,  it 
would  be  a  singular  state  of  things.  This  ruling  would  also  place  Savan- 
nah, Memphis,  Bt.  Louis,  Cincinnati,  Louisville,  and  hundreds  of  other 
cities  and  towns  at  the  mercy  of  any  mob  which  might  assemble^  with 
weapons  of  long  range,  across  the  state  line. 

'*The  preamble  to  the  constitution  of  these  states  redtee  that  it  wss 
ordained  *  to  form  a  more  perfect  union  and  insure  domestic  tranquillity.' 
Article  4,  section  2,  clause  2,  providest  *That  any  person  charged  in  any 
state  with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice  and 
be  found  in  another  state,  shall,  on  demand  of  the  executive  authority  of 
the  state  from  which  he  fled,  be  delivered  up,  to  be  removed  to  the  state 
having  jurisdiction  of  the  crime. '  It  would  be  a  restricted  oonstmction, 
and  little  calculated  to  *form  a  more  perfect  union  and  establish  domestic 
tranquillity,'  to  hold  that  a  *  fugitive  from  justice,'  in  the  purview  of  this 
provision,  applies  only  to  persons  who^  being  actually  as  well  as  poten- 
tially, in  the  state  where  the  crime  was  committed,  afterward  departed  the 
same.  A  person  who  places  himself  outside  the  limits  of  the  stat«  from 
thenoe  to  commit  the  crime  within  said  state,  and  ever  afterward  avoids 
going  into  said  state  to  avoid  arrest,  as  truly  'flees  from  justioe ' as  he  wh(V 
having  committed  a  crime,  flees  from  the  state  subsequently. 

"If  an  infernal  machine  sent  by  mail  or  express  from  a  distant  state  ex- 
plodes and  kills  the  receiver  it  is  murder  committed  in  the  latter  state, 
The  sender,  skulking  in  another  state  to  avoid  arrest^  is  as  truly  a  fugitive 
from  justioe  as  if  he  had  accompanied  the  machine  to  its  destination  and 
then  fled.  The  constitutional  provision  for  extradition,  and  the  laws 
passed  in  parsuauce  thereof,  it  should  be  remembered,  are  not  criminal,  bat 
remedial,  provisions.  They  should  therefore  be  liberally  construed  to  effect 
the  purpose  intended  to  be  served,  which  is  to  extend  into  another  states 
through  the  medium  of  its  executive,  the  process  of  the  state  whoso  laws 
have  been  violated.  This  process,  having  no  validity  beyond  its  bor- 
ders, can  only  be  made  available  to  arrest  the  person  charged  with  crime 
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by  Tiztne  of  the  goremor  of  the  state,  where  each  penon  la  to  be  foundf 
aoting  under  the  extraditioa  just  tm  a  magiatrate  of  one  oonnty  may  ia* 
done  a  sammona  iasned  by  a  jostioe  of  the  peace  in  another  oonnty,  under 
the  code. 

**  Civilised  mas  must  recoil  from  the  practical  rnling  that  the  territory 
adjacent  to  state  boandaries  ia  a  *no  man's  land,'  and  that  mnrder  is 
pririleged  if  committed  across  a  state  line.  It  may  be  safely  said  that  the 
jadge  who  first  laid  down  a  rnling,  from  which  snoh  result  practically  fol- 
lows, did  not  foresee  the  purport  and  effect  of  his  decision.  We  are 
eslled  upon  to  correct,  not  to  perpetnatci  his  errors,  though  others  have 
•inoe  followed  him.  It  is  true  that  this  restricted  conjttruction  has  been 
placed  on  this  clause  by  seyeral  courts  and  text- writers.  But  their  opin- 
ions are  merely  of  *  persuasive  authority,'  as  we  have  often  held,  and  en- 
titled only  to  the  weight  due  to  the  reasons  they  give. 

**  Years  ago  Chancellor  Kent  (1  Kent's  Commentaries,  477)  said  that  it 
would  not  do  '  to  press  too  strongly  the  rule  of  sCai-e  deeim,  when  it  is  recol* 
lected  that  over  one  'thousand  oases  in  the  English  and  Amerioan  books 
have  been  overruled.  Even  a  series  of  decisions  are  not  always  oonclusivsp 
and  the  revision  of  a  decisioa  often  resolves  itself  into  a  mere  question  of 
expediency.'  His  remark  has  received  added  force  since  by  the  fact  that 
overraled  cases  now  number  several  thousand.  Especially  a  constitutional 
provision  caunot  be  nullified  or  rendered  of  no  effect  by  the  erroneous 
roling  d  a  judge.  When  the  choice  is  presented  us  it  is  his  error,  and 
not  the  constitution,  which  must  be  disregarded.  This  is  clearly  so  if  the 
constitution  is  superior  to  the  power  of  a  court  to  amend  it  by  erroneona 
interpretation. 

"Coarts  do  not  yet  claim  infallibility,  and  are  not  above  correcting 
errors,  especially  in  a  matter  so  clearly  against  the  very  intent  and  meaning 
ef  the  federal  constitution,  as  a  ruling  that,  though  a  murder  has  been 
eommitted  in  the  United  States,  yet  a  state  may  be  powerless  either  to 
try  the  murderer  when  found  in  its  borders,  or  to  surrender  him  to  an- 
cther  state,  where  he  may  be  tried. 

"There  is  no  authority  or  precedent  in  this  state,  and  this  being  with 
vs  a  case  'of  novel  impression,'  we  are  not  hampered  from  giving  such 
eonstraction  to  the  clause  as  is  most  consonant  to  our  views  of  its  true 
intent  and  purport.  It  is  true  the  several  states  might  pass  statutes 
broader  than  the  clause  qnoted  from  the  federal  constitution,  but  it  is 
also  true  that  some  of  them  might  fail  to  do  so.  The  federal  constitu- 
tion does  not  contemplate  leaving  the  security  of  so  many  cities  and  towns, 
lying  near  state  boundaries,  dependent  upon  the  inadvertence  or  unwill- 
ingness of  the  legislature  of  a  neighboring  state  to  pass  an  extraditioa 
law  more  liberal  than  the  federal  constitution.  Besides,  our  statute  (Code, 
MO.  1165)  is  broader,  and  authorizes  the  arrest  of  'any  fugitive'  who  has 
committed  the  crime  therein  specified  'out  of  the  state,  and  within  the 
United  States.'  A  fugitive  from  justice  is  simply  cue  who,  having  com- 
mitted a  crime  within  a  state,  keeps  himself  beyond  the  ordinary  process 
ef  the  courts  of  such  state.  The  t«eo  cases  cited  from  the  supreme  court  of 
the  United  States— iSb;  parte  Reggtl,  114  U.  8.  642,  and  RoberU  v.  R^ly,  116 
U.  8.  80— read  according  to  the  spirit  instead  of  the  letter,  sustain  rather 
than  militate  against  this  view.  In  which  case  he  can  be  demanded  of  tho 
«zecntive  of  any  state  in  which  he  may  be  found. 

"Even  if  there  had  been  no  constitutional  provision  and  no  statute,  the 
comity  existing   between   states  in  a  federal  union  would  anthcrijee  and 
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require  the  rarrender  to  another  state  of  a  person  who  has  oommittei 
murder  in  that  state  while  standing  in  this  state.  Should  a  man  on  FreiMh 
soil  fire  and  kill  a  man  across  the  Rhine  on  Ckrman  territory,  and  the 
French  goTerument^  while  declaring  its  own  oonrts  inoompetent  to  tiy 
the  slayer,  should  at  the  same  time  refuse,  as  is  here  done,  to  delirer  him 
to  (Germany  to  be  tried,  would  not  war  promptly  follow  7  Yet^  oertainlji 
the  protection  to  the  eriminal  shonld  be  less,  and  the  comity  greater,  be- 
tween states  in  the  same  union.  This  oomity  between  states  reoognisM 
oorporations  ehartored  in  other  states.  It  shonld  oertainly  reoogniie  that 
murder  is  a  high  offense  at  common  law  against  a  sister  states  and  we  should 
refuse  to  shelter  the  perpetrator  when  demanded  for  triaL 

**  In  refusing  to  discharge  the  prisoner  I  think  there  was  no  error." 

VuamrmB  vbom  Justiob— Who  ars  ahb  Who  abs  hot.^A  eitinn  sad 
resident  of  one  state  charged  in  a  requisition  with  the  oonstnictiye  commis* 
sion  of  erime  in  another  state,  from  which  he  has  never  fled,  is  not  a  fugitive 
from  Jostioes  Jone$  r,  L&mardt  60  Iowa«  100;  32  Am.  Rep.  116b  See  the 
extended  note  to  Matter  i^  FtUar^  67  Am.  Dec  898. 

CRimirAL  Law— Plaoi  Whibi  CBnci  n  Oomumzk^This  question  is 
treated  al  length  in  Sbupmrn  ▼.  StaH,  92  Ga.  91|  mite^  p^  76^  aad  extended 
note. 
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Qoiinira  TiTLSy  Goumtbrclaim  in  Surra  FoiL^If,  in  an  aotlon  to  qnlet 
title,  the  defeodant  alleges  title  in  himself  by  virtae  of  certaia  convey* 
anoe%  and  demands  that  his  title  be  quieted  as  against  the  plaintiff  his 
plea  constitutes  a  ooauterclaim  because  it  is  couuected  with  the  tnbjecl 
of  the  action,  and  a  reply  should  be  interposed  by  the  plaintiff,  where 
the  statute  requires  a  reply  to  be  made  to  a  counterclaim. 

Praotics — Waivbk. — Thi  Failurb  of  thb  Plaintiff  to  Reply  to  a 
OouNTBRCSLAiM  18  Waitbd  by  the  defendant  proceeding  to  trial,  treat- 
ing the  matters  alleged  in  his  coanterclaim  as  being  traversed  and  al 
inue. 

Suit  to  Dvtbrminb  CoNFLicriNO  Claims  of  Titlb. — A  Libn  claimed  by 
the  defendant  may  be  adjudicated  in  an  action  to  determine  conflicting 
claims  of  title  if  he  sets  out  the  facts  of  his  case  and  asks  judgment 
thereon,  suid  a  part  of  the  claim  pleaded  by  him  is  that  he  has  a  lien  on 
the  land  by  Tirtne  of  sales  thereof  made  for  delinquent  taxes. 

Judicial  Noticb. — Thb  Courts  will  Takb  Judicial  Moticb  of  thb 
Vbrnaculab  Langcagb  of  thb  Pboplb  and  Its  Mutations,  and 
henoo  will  take  notice  whether  given  words,  letters,  and  figures  are 
or  are  not  couchad  in  ordinary  language  in  use  by  the  court  and  people. 

Judicial  Kotiob  will  bb  Takbn  bt  tub  Courts  of  a  Usaqb  Which 
HAS  Beoomb  Qbnbral,  but  if  a  usage  is  special,  that  is,  limited  to  a 
particular  locality,  or  business,  or  class  of  people,  this  rule  is  often  in- 
applicable, and  eyidenoe  may  be  received  to  show  the  existenoe  of  the 
alleged  usage. 

JUI^CIAL  KonCB    WILL  BB  TaKBN  OF  SuCH  ORDINARY  AbBRBVLATIONS  AB 

ARB  IH  Common  Usb. 

Obnbral  Usaqb,  Whbn  hot  a  Profbr  Subjbot  of  Plbadino  and  Pboov^ 

Bridenoe  as  to  the  existence  of  a  general  usage  will  not  be  reoeired  for 

the  pttrpoee  of  giring  meaning  to  language  and  abbreviatioiu  emplojeA 

in  an  assesement«rolL 

(0U> 
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AflSISSMENT-ROLLS,    BsftCRIFTIOH    Of    PrOPBRTT,   EVIDINCB    TO    EXFLAIK. 

If  a  subdiviaion  of  land  U  described  in  an  assessment-roll  as  E*  KW, 
title  based  on  a  sale  thereunder  cannot  be  supported  by  arerment  and 
proof  that  these  abbreTiations  and  combinations  of  letters  and  figures 
were  in  general  nse  in  the  state,  and  were  generally  understood  by  the 
people  thereof,  and  that  such  figure  *,  when  placed  as  above,  was  under- 
stood to  signify  one*half,  and  such  figure  *  to  mean  one-fourth. 

Ajsbssmknts.— A  DssciuPTiov  AS  Follows:  "Part  of  section  25,  in  town- 
ship 141,  of  range  59,  containing  eighty  acres,  owned  by  James  K 
Power,"  is  not  sufficient  to  support  a  tax  sale  and  deed* 

Tax  Sales.— a  DxscBirnoH  in  a  tax  proceeding  that  is  inherently  defect* 
ive  oannot  be  aided  by  eztrinsio  evidence. 

Tax  Sals  Suppobtko  bt  a  Disoriptiov  ni  an  Assbssxkht-iiou.  Bbbbi- 
TIALLT  DnuoTiYB  Cannot  be  held  valid  on  the  ground  that  it  was  the 
duty  of  the  owner  to  furnish  a  correct  description,  and  that  he  hs% 
therefore,  estopped  himself  from  questioning  tha  snffioionoy  of  the  ds- 
soription  used. 

/.  E.  Robinson  and  0.  A.  Polloek^  for  the  appellant. 
Newman  Jt  Reuer^  for  the  respondent 

^'^  Walltn,  J.  Plaintiff  was  the  owner  of  lands  described 
in  the  complaint,  and  situated  in  Barnes  county.  Said  lands 
were  sold  at  tax  sale  in  the  years  1887,  1888,  and  1889,  for 
the  alleged  taxes  of  1886,  1887,  and  1888.  Defendant  was 
the  purchaser  of  the  lands  at  each  and  all  of  said  sales,  and 
tax  certificates  evidencing  the  sales,  respectively,  were  deliv* 
ered  to  him  in  due  form.  No  redemption  from  either  of  the 
sales  was  ever  made.  The  time  for  redemption  from  the  first 
sale  (1887)  having  expired,  the  county  treasurer  of  said 
oounty  made  out  in  due  form,  and  delivered  to  defendant, 
tax  deeds  of  said  lands,  based  on  said  tax  sale  of  1887.  This 
action  is  brought  to  quiet  title  under  section  5449  of  the 
Compiled  Laws.  Defendant,  by  his  amended  answer,  denies 
plaintiff's  ownership  of  the  land,  and  by  way  of  counterclaim 
alleges  title  in  himself  by  virtue  of  said  tax  deeds,  and  also 
sets  up  the  sales  to  him  of  said  lands  for  the  taxes  of  1887 
and  1888,  as  already  stated.  Defendant  demanded  as  his 
relief  that  the  title  of  the  lands  be  quieted  and  confirmed  in 
himself,  and  further  demanded  that,  in  the  event  of  the  |ale 
being  declared  void,  plaintiff  be  required  to  pay  all  of  said 
taxes  with  interest,  as  a  condition  of  plaintiff's  relief. 

In  view  of  the  conclusion  at  which  we  have  arrived,  it  will 
be  unnecessary  to  consider  all  of  the  many  points  arising  upon 
the  record.  We  will,  however,  consider  certain  points  of 
practice  which  are  incidentally  involved,  and  which  effect  the 
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judgment  **•  that  must  be  entered  below.  No  reply  to  the 
answer  was  served,  nor  did  defendant  move  for  judgment  as 
for  want  of  a  reply.  The  trial  was  manifestly  conducted 
upon  the  theory  that  all  the  allegations  ^f  the  answer  which 
were  pleaded  as  a  counterclaim  were  at  issue.  Testimony 
was  offered,  without  objection,  to  prove  and  disprove  the 
averments  of  the  answer,  and  the  court,  without  objection; 
or  protest,  made  its  findings  of  facts  and  conclusions  of  law 
upon  the  subject  matter  of  the  counterclaim.  In  this  court 
the  claim  is  made  by  defendant's  counsel  that,  inasmuch 
as  plaintiff  did  not  reply  to  the  counterclaim,  he  admitted 
all  the  facts  stated  therein:  Citing  Comp.  Laws,  sees.  4919, 
4933.  Counsel  say:  ^'The  question  to  be  determined  on  the 
appeal  then  is,  Do  the  facts  stated  in  the  defendant's  coun- 
terclaim entitle  him  to  the  relief  demanded?"  We  think 
the  new  matter  pleaded  in  the  answer  constitutes  a  coun- 
terclaim, within  the  meaning  of  subdivision  1  of  section 
4915  of  the  Compiled  Laws.  The  new  matter  constitutes  a 
cause  of  action  in  defendant's  favor  and  against  the  plaintiff, 
and  such  new  matter  is  ^'  connected  with  the  subject  of  the 
action":  Bliss  on  Code  Pleading,  sec.  374;  Jarvis  v.  Peck^  19 
Wis.  74;  Eastman  v.  Linn^  20  Minn.  433,  and  cases  cited. 
A  reply  was  requisite  under  the  statute,  but  a  reply  may  be 
waived,  and  we  are  of  the  opinion  defendant  waived  a  reply 
by  proceeding  at  the  trial  to  treat  the  new  matter  in  the 
answer  as  being  traversed  and  at  issue  without  a  reply:  Bliss 
on  Code  Pleading,  sec.  397;  Netcott  v.  Porter^  19  Kan.  131; 
Matlhewa  y.  Torinus^  22  Minn.  132. 

Another  point  raised  in  this  court,  but  which  does  not 
appear  to  have  been  suggested  below,  is  this:  Counsel  for 
defendant  claim  that  '^  all  considerations  as  to  the  1887  and 
1888  taxes  are  eliminated."  The  position  taken  is,  that  the 
action  being  brought  under  section  6449  of  the  Compiled 
Laws,  the  court  can  determine  only  adverse  '^estates  and 
interests,"  and  that  a  mere  *'  lien,"  such  as  is  evidenced  by 
the  tax  certificates,  cannot  be  litigated.  Defendant  cites 
Bidwell  V.  Webby  10  Minn.  59,  88  Am.  Dec.  56,  which  sustains 
the  point,  and  holds,  under  a  statute  which,  when  the  case 
was  decided,  was  similar  to  ours,  that  ^'  liens  cannot  be  deter- 
mined in  such  an  ***  action."  But  in  later  cases  it  has  been 
held,  in  Minnesota,  that  where  a  defendi^nt  elects  to  have  his 
own  case  determined  in  such  action,  and  sets  out  the  facts  of 
his  case,  and  asks  judgment  upon  such  facts,  and  the  court, 
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without  objection,  pronounces  judgment  thereon  upon  the 
merits,  it  will  then  be  too  late  for  the  defendant  to  raise  any 
technical  objection  based  upon  the  form  of  the  action:  Hooper 
V.  Henry,  81  Minn.  264;  Mitchell  y.  McFarland,  47  Minn.  535. 
The  reasoning  of  these  later  cases  is,  in  our  judgment,  anas* 
Bailable,  and  we  therefore  rule  that  all  questions  arising  out  of 
the  tax  sales  and  certificates  of  1888  and  1889  were  properly 
before  the  trial  court,  and  are  therefore  before  this  court  for 
review. 

After  a  trial  before  the  court  numerous  findings  of  law  and 
fact  were  filed.  It  was  admitted  at  the  trial,  and  the  court 
found,  that  the  assessment-roll  of  Barnes  county,  as  returned 
in  each  of  the  years,  was  in  the  *'  words,  letter^,  figures,  and 
form"  as  follows:  [See  opposite  page] 

*^^  Against  the  objection  of  plaintiflTs  counsel,  who  ex* 
cepted  to  the  ruling  and  assigns  error  upon  it  in  this  court, 
the  defendant  served  an  amended  answer,  which,  among 
other  allegations,  contained  the  following:  ^'That  said  ab* 
breviations  and  combination  of  letters  and  figures  were  in 
general  use  in  Barnes  county,  North  Dakota,  and  through- 
out the  state  of  North  Dakota,  and  throughout  those  parts 
of  the  United  States  where  the  government  system  of  sur- 
vey is  used,  for  the  description  of  parts  of  sections  of  land, 
and  were  generally  understood  by  the  people  and  taxpay- 
ers of  said  Barnes  county,  and  the  state  of  North  Dakota^ 
and  in  those  portions  of  the  United  States  where  the  gov- 
ernment system  of  survey  of  lands  is  used,  and  wherci 
when  applied  to  descriptions  of  lands,  abbreviations  of  said 
descriptions  of  halves  and  quarters  of  sections  and  smaller 
subdivisions.  That  the  said  figure  *  placed  at  the  right,  and 
opposite  the  upper  portion  of  the  proper  letter  indication, 
east,  west,  north,  or  south,  is  generally  used  and  generally 
understood  throughout  the  state  of  North  Dakota,  and 
throughout  those  portions  of  the  United  States  in  which  said 
government  system  of  survey  is  used,  as  meaning  'one-half  ^ 
when  applied  to  descriptions  of  land;  and  the  said  figure^ 
placed  at  the  right,  and  opposite  the  upper  right-hand  por- 
tions of  the  abbreviations  NB,  SE,  SW,  or  NW,  when 
applied  to  descriptions  of  land,  is  generally  used  and  under- 
stood throughout  the  state  of  North  Dakota,  and  those  por- 
tions of  the  United  States  where  the  said  government  system 
of  survey  is  used,  as  meaning  '  one-quarter/  and  the  said 
figure '  and  the  said  figure  *  are  so  as  aforesaid  used  and 
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understood  In  plaoe  of  the  fractions  one-half  and  one-fourth. 
That  said  abbreviations  and  combinations  of  letters  and 
figures  are  uniforoQly  used  by  this  plaintiff  in  describing 
parts  of  sections  of  land,  and  were  at  the  time  of  said  assess* 
ment  well  understood  by  him.  That  said  abbreviations  and 
combinations  of  letters  and  figures  are  in  general  use  in  the 
general  land-offices  of  the  United  States,  and  in  the  land- 
office  in  the  district  in  which  said  Barnes  county  is  situated, 
and  in  the  offices  of  the  various  auditors,  treasurers,  and 
*^*  registers  of  deeds  throughout  the  state  of  North  Dakota, 
and  have  been  so  used  since  the  organization  of  said  local 
land-offices  and  since  the  organization  of  said  county,  and 
liave  been  so  used  by  the  occupants  of  said  lands  in  corre- 
cpondenoe  with  reference  to  the  same,  and  are  more  fre- 
•quently  used  than  any  other  abbreviations  or  combinations 
of  letters  and  figures  to  indicate  parts  of  sections  of  land." 

The  case  was  tried  by  the  court,  and  at  the  trial  defend- 
ant's witnesses  upon  the  question  of  usage  were  not  cross- 
examined,  and  plaintiff  offered  no  rebutting  evidence  on  that 
branch  of  the  case.  The  court  found  for  the  defendant  upon 
the  question  of  usage,  and  made  its  findings  of  facts  sub- 
stantially in  the  language  of  the  amended  answer,  as  above 
•et  out.  Plaintiff  excepted  to  such  findings  as  follows:  The 
evidence  does  not  show  a  uniform  usage;  it, only  tends  to 
«how  that  such  characters  are  known  and  used  for  private 
convenience  by  a  class  of  experts.  The  evidence  upon  the 
-question  of  usage  is  in  the  record.  The  trial  court  held  that 
«aid  descriptions  of  the  several  tracts  of  land  were  sufficient, 
and  that  the  taxes  based  thereon  were  regular  and  valid 
taxes;  but  also  found  that  certain  irregularities  occurred  as 
to  the  sales  which  rendered  the  sales  illegal,  and  adjudged 
that  all  of  the  sales  were  illegal,  and  that  the  tax  deeds  and 
certificates  fell  with  the  sales  upon  which  they  were  made. 
Judgment  was  entered  accordingly.  Both  parties  appeal 
from  the  judgment. 

The  pivotal  question  presented  is  this:  Was  it  proper  and 
allowable,  under  established  principles  of  law,  for  the  defend- 
ant to  allege  and  attempt  to  show,  by  testimony  offered  in 
the  trial  court,  that  the  symbol  writing  as  used  in  the  assess- 
ment-drolls was  and  is  *' generally  understood  by  the  people  and 
taxpayers  of  said  Barnes  county  and  the  state  of  North  Da- 
kota, and  in  those  portions  of  the  United  States  where  the  gov- 
ernment system  of  survey  of  land  is  used."   We  remark,  first| 
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that  in  a  case  recently  decided  (Powers  ▼•  Larahee^  2  N.  Dak* 
141)  this  coart,  after  a  very  careful  consideration,  held  thai 
descriptions  essentially  the  same  as  those  appearing  hero^ 
were  insuflScient  In  that  ^^*  case  we  said:  "  We  hold  that 
the  alleged  description  is  wholly  insufficient  as  a  description, 
of  the  lands  in  question,  or  of  any  lands,  and  that  it  cannot 
be  sustained  as  a  means  of  identifying  the  lands  for  purposes 
of  assessment  for  taxation,  or  for  the  ulterior  purpose  of 
transferring  the  title  of  the  realty  from  the  general  owner  ta 
the  tax-title  holder  and  his  successors  in  interest.  The  al- 
leged description  is  neither  written  out  in  words,  nor  is  the* 
same  expressed  by  charters  or  abbreviations  commonly  used 
by  conveyances,  or  generally  understood  and  used  by  th» 
people  at  large  in  describing  land.  The  description  of  realty^ 
placed  in  the  assessment-roll  is  the  means  of  identifying  or 
describing  the  land  for  all  the  subsequent  steps  in  the  pro- 
cess of  taxation  and  sale,  if  a  sale  is  made.  The  official  wha 
makes  the  tax-list  and  duplicate  and  the  official  who  collects 
the  tax,  or  sells  and  conveys  the  land,  or  certifies  to  its  re* 
demption  from  sale,  are  governed  by  the  original  description 
in  the  roll,  and  are  not  authorized  by  law  to  change  the 
same";  citing  Keith  v.  Hayden^2&  Minn.  212.  There  has  no 
case  been  cited,  and  we  know  of  none,  which  directly  passes 
upon  the  sufficiency  of  the  particular  descriptions  in  question 
aside  from  those  we  have  mentioned.  No  authority  can  be 
shown,  we  think,  which  sustains  such  descriptions,  and  it 
is  significant  (in  view  of  the  claim  made  by  defendant's 
counsel  that  such  descriptions  are  in  general  and  common  use, 
not  only  in  this  state  but  in  all  states  where  the  government 
system  of  land  surveys  exists)  that  the  validity  of  such 
descriptions  has  never  been  drawn  into  review  in  the  courts 
of  last  resort  except  in  the  two  cases  cited,  and  then  only  to 
be  condemned  as  unauthorized  by  general  usage.  In  the 
cases  cited  no  evidence  was  introduced  tending  to  prove  or 
disprove  the  existence  of  the  alleged  general  usage  in  ques- 
tion, and  yet  both  courts  declared  and  held,  distinctly  and 
emphatically,  that  no  such  general  usage  did  exist.  In  Keith 
V.  Haydefty  26  Minn.  212,  the  court  says:  **  There  is  no  gen- 
eral usage  of  this  kind;  neither  is  this  the  import  of  the  letters 
and  figures  employed,  according  to  the  common  and  ordinary 
^sage  of  the  English  language,  as  the  same  is  spoken  or  written 
^^^  in  this  state,  or  in  general,  nor  as  it  is  used  in  the  judg- 
ments of  courts."    In  Powers  v.  Larabee^  2  N.  Dak.  141,  this 


618  Power  v.  Bowdlx.  [N.  Dakotii 

oourt  used  the  following  language:  **The  description  ia  not 
expressed  in  common  language;  nor  are  the  characters  and 
abbreviations  employed  such  as  are  used  by  conveyancers  in 
describing  real  estate;  nor  do  the  people  generally  use  such 
a  combination  of  words,  letters,  and  figures  in  referring  to 
or  describing  land."  It  is  elementary  that  courts  will  take 
judicial  notice  of  the  vernacular  language  of  the  people  and 
of  its  mutations^  and  hence  will  take  notice  whether  given 
words,  letters,  and  figures  which  are  brought  to  the  notice 
of  the  court  are  or  are  not  couched  in  the  ordinary  lan- 
guage in  use  by  the  court  and  people.  In  the  cases  cited  the 
holding  was  in  efifect  that  the  arbitrary  combinations  of  let- 
ters and  figures,  as  used  in  the  respective  assessment-rolls, 
is  not  the  language  of  the  court  or  country,  i.  e.,  is  not  the 
English  language  as  commonly  used.  An  inspection  of  the 
symbol  writing  will  at  once  show  the  correctness  of  this  view. 
The  figure  2,  according  to  its  established  meaning,  represents 
two  units  or  whole  numbers,  and  the  figure  4  represents  four 
units  or  whole  numbers.  As  employed  in  the  assessment-rolls, 
'  is  made  to  signify  one-half  of  one  whole  number,  and  *  one- 
fourth  of  a  whole  number.  Thus  it  appears  that  the  symbols  in 
question  consistof  a  combination  of  letters  and  figures  whereby 
snoh  letters  and  figures  are  perverted  from  their  established 
signification  and  use  among  the  people,  and  made  to  signify 
something  radically  difierent  when  used  to  describe  land.  It 
is  a  matter  of  which  this  court  will  take  notice,  because  a  mat- 
ter of  common  knowledge,  that  the  government  system  of  sur- 
veying land  has  been  quite  generally  adopted  in  the  western 
states,  and  that  the  system  prevails  in  the  states  of  North 
Dakota  and  Minnesota;  and  yet,  as  has  been  shown,  the  courts 
of  last  resort  in  the  two  states  mentioned  have  taken  judicial 
cognizance  of  the  fact,  and  so  held  that  the  symbol  writing 
in  question,  as  a  mode  of  describing  hind,  has  not  the  sanction 
of  general  usage  in  either  of  the  said  states.  In  view  of 
these  adjudications — that  of  Powers  v.  Larab&e^  2  N.  Dak. 
141,  being  very  recent  and  made  after  ^^^  mature  delibera- 
tion— we  think  it  would  be  unwise  to  hold  that  evidence  is 
admissible  to  prove  only  such  facts  as  the  court  would  be 
bound  to  judicially  note  without  proof,  if  such  facts  really  ex- 
ist. If  it  be  true  that  the  symbol  writing  is,  as  alleged  by  the 
answer,  used  in  describing  land,  and  *'  generally  understood  ^ 
by  the  taxpayers  and  the  people  of  North  Dakota  and  through- 
out the  western  states,  the  judges  and  courts  of  such  states 
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are  bound  to  jadiciallj  note  tbe  existence  of  such  usage.  To 
borrow  the  words  of  Chief  Justice  Caton,  **  courts  will  not 
pretend  to  be  more  ignorant  than  the  rest  of  mankind."  If 
evidence  became  necessary  in  this  case  to  prove  that  the 
usage  in  question  was  generally  understood  and  in  common 
use  by  the  taxpayers  and  people  of  this  state  and  of  the 
western  states  generally,  then,  and  for  the  same  reason,  evi* 
dence  would  be  needed  to  certify  the  same  facts  to  any  other 
trial  court  in  the  state  in  which  the  question  might  arise: 
Vanada  ▼•  HopHns^  1  J.  J.  Marsh.  285;  19  Am.  Dec.  92; 
Bailey  y.  Kalamazoo  PMishing  Co.^  40  Mich.  251. 

The  judges  of  the  supreme  courts  of  Minnesota  and  North 
Dakota  alike  rest  under  an  official  obligation  to  notice  with- 
out proof  such  usages  and  customs  as  have  become  general 
among  all  classes  of  people  in  these  states;  yet  in  both  states 
the  courts  have  held  squarely  that  the  symbol  writing,  such 
as  is  found  in  the  tax-rolls  in  this  case,  has  not  the  sanction 
of  general  usage  in  such  states,  respectively.    When  a  usage 
becomes  general  the  courts  will  notice  the  same:  Bishop  on 
Contracts,  sec.  445.    It  is  true  that  many  usages  are  not 
judicially  noticed  in  the  courts.    Such  usages  are  often  shown 
to  exist  by  testimony.     **  The  leading  distinction   between 
customs,  considered  as  usage,  and  law  is,  that  the  former  is 
restricted  to  a  particular  locality  or  class  of  persons,  or  busi- 
ness, while  the  latter  is  universal  throughout  the  state":  Sec. 
446.     When  a  usage  is  special,  i.  e.,  limited  to  a  particular 
locality  or  business  or  class  of  persons,  the  judges  are  not 
always  supposed  to  be  aware  of  its  existence,  and  hence 
proof  is  sometimes  resorted  to,  when  the  fact  is  disputed,  to 
establish  or  disprove  the  existence  of  the  usage:  Sec.  450. 
When  it  is  shown  that  ^^*  a  particular  usage  existed  and 
was  known   to  the  parties  to  the  contract,  such  usage  may, 
and  often  does,  modify  the  contract:  Sees.  449,  456.     Black- 
stone   makes    the  same   distinction,   and   defines  the   two 
classes  of  customs  as  follows:  ''  General  customs,  which  are 
the  universal  rule  of  the  whole  kingdom,  and  form  the  com- 
mon law  in  its  strict  and  more  usual  signification;  particular 
customs,  which  for  the  most  part  affect  only  the  inhabitants 
of  particular  districts":  1  Blackstone's   Commentaries,  67. 
The  books  are  replete  with  decisions  illustrating  and  apply- 
ing the  general  doctrine  that  special  customs  and  the  usages 
of  trade  may  be  shown  by   testimony  produced  in   court 
lor  the  purpose  of  modifying  contracts:  Barnard  y.  KeUoggp 
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10  Wall.  883;  WdOa  ▼.  BaUey,  49  N.  Y.  464;  10  Am.  Rep. 
407;  Collender  v.  Dimmore,  55  N.  Y.  200;  14  Am.  Rep. 
224.  But,  as  we  have  seen,  such  customs  as  have  ceased 
to  be  special,  i.  e.,  local  as  to. territory  or  limited  as  to  classes^ 
and  have  become  generally  known,  used,  and  understood 
by  the  people  and  taxpayers  of  the  whole  state,  and  of 
many  other  states,  no  longer  need  to  be  proved,  because 
all  courts  and  judges  are  bound  to  know  such  matters  of 
fact,  and  such  usages  and  customs  as  are  so  notorious  a» 
to  be  commonly  known.  This  general  proposition  is  ele* 
mentary:  Stephens'  Digest  of  Evidence,  124,  and  notes. 
The  matters  judicially  noticed  are  very  numerous,  and  need 
not  be  enumerated  here.  It  will  suffice  to  say  that  all  author!* 
ties  agree  that  the  vernacular  language,  and  such  ordinary- 
abbreviations  as  are  in  common  use,  are  noticed  without 
proof:  Reynolds  on  Evidence,  68.  To  prove  facts  commonly 
known  is  regarded  by  the  courts  as  a  waste  of  time,  and  for 
that  reason  is  not  permitted:  Reynolds  on  Evidence,  66. 
While  authority  abounds  showing  that  special  customs  may 
be  established  by  testimony,  we  have  searched  laboriously, 
but  in  vain,  for  a  precedent  which  authorizes  the  introduc- 
tion of  evidence  to  establish  the  existence  of  a  custom  of 
language  which  is  alleged  to  be  generally  known  and  under* 
stood  by  the  taxpayers  and  people  throughout  an  entire  state 
or  nation.  It  is,  in  our  view,  obviously  unsound  to  argue  that 
the  courts  or  judges  of  a  state  or  nation  may  be  considered  aa 
unaware  of  the  existence  of  a  custom  of  language  which 
^^^  is  claimed  to  be  so  notorious  that  it  is  known  and  used 
generally  by  the  taxpayers  and  people  throughout  the  entire 
state  or  nation.  At  all  events  it  is  fundamental  in  the  law 
that  courts  are  bound  to  know  such  notorious  facts,  matters, 
and  usages  of  language  as  are  generally  known  to  other 
people.  We  are  not  regardless  of  the  fact  that  the  English 
language  has  reached  its  present  state  by  processes  of  growth 
and  development,  and  that  new  words,  phrases,  and  abbrevi- 
ations are  from  time  to  time  ingrafted  upon  the  body  of  the 
language.  The  process  of  growth  and  accretion  will  continue,, 
and  it  is  possible,  though  we  do  not  expect  the  event,  that 
the  shorthand  or  symbol  writing  in  question  will  cease  to  be 
what  we  now  consider  it,  viz.,  a  special  clerical  usage  limited 
in  its  use,  for  the  most  part,  to  certain  officials  (United 
States  land  office  officials  and  certain  county  officials)  and 
their  clerks  and  deputies,  and  emerge  into  oommon   use. 
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Should  ibis  transpire,  courts  and  judges,  under  their  oaths 
of  office,  will  take  judicial  cognizance  of  the  eTenty  and  will 
then  uphold  the  yalidity  of  the  symbol  writing  in  assess* 
ment-roUs  as  a  basis  of  taxation,  and  of  building  up  and 
transferring  title  to  real  estate.  Should  the  symbol  writing 
become  general  as  a  means  of  describing  land,  there  would 
then  be  no  more  occasion  to  offer  proof  of  the  usage  than 
there  now  is  to  establish  any  other  common  usage  of  the  ver- 
nacular language.  In  the  event  supposed,  the  symbol  writ- 
ing, as  a  DQeans  of  describing  realty,  would  be  quite  as 
familiar  to  all  who  speak  and  write  the  language,  including 
all  well-informed  women  and  advanced  pupils  in  the  public 
Bchools,  as  the  older  methods  are  now  familiar  to  them,  i.  e*. 
descriptions  by  the  use  of  English  words  or  common  frac- 
tions. 

It  is  manifestly  true  that  if  the  symbol  writing  can  be  es- 
tablished as  a  common  custom,  by  a  finding  of  fact  based 
upon  testimony,  it  must  follow  that  its  nonexistence  as 
a  common  custom  can  be  certified  in  the  same  manner. 
To  illustrate  our  meaning,  let  us  suppose  that,  instead  of 
standing  upon  his  objection  to  filing  the  amended  answer, 
plaintiff's  counsel  has  seen  fit  to  appear  and  cross-examine 
defendant's  witnesses,  and  then  had  ^'^  offered  rebutting 
testimony  sufficiently  strong  to  have  overcome  defendant's 
testimony,  as  we  think  would  not  have  been  at  all  diffi- 
cult to  do.  Then  in  the  hypothetical  case  the  finding  of 
the  trial  court  as  to  the  usage  must  have  been  the  exact 
opposite  of  that  which  is  before  us.  But  shall  so  impor- 
tant a  matter  as  the  existence  or  nonexistence  of  a  general 
usage  of  language  or  symbol  writing  in  describing  land,  turn 
upon  the  varying  financial  abilities  of  suitors,  or  the  uncer- 
tain vigilance  and  skill  of  counsel  in  arraying  testimony, 
where  the  amount  of  testimony,  from  the  nature  of  the  case, 
is  practically  inexhaustible?  There  is,  we  think,  practically 
no  limit  to  the  number  of  witnesses  pro  and  eon  who  will 
honestly  testify  to  the  result  of  their  personal  experiences 
and  observations  as  to  the  prevalence  and  extent  of  the  cus- 
tom. In  one  case  the  affirmative  side  will  preponderate,  and 
in  the  other  the  negative.  But  to  place  the  public  revenues 
and  titles  to  land  upon  such  a  shifting  basis  would  be  to  rest 
them  upon  a  foundation  of  quicksand.  This  argument  has 
l>een  anticipated,  and  to  meet  it  counsel  cite  2  Greenleaf  on 
Kvidence,  249.    We  quote  from  the  author  a    paragraph 
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which  counsel  have  italicized  in  their  brief:  ^  And  after  hay- 
ing been  frequently  proved  in  the  course  of  successive  legal 
investigations,  .  .  •  .  will  take  notice  of  it  without  further 
proof."  According  to  this,  the  courts  are  not  to  take  cogni* 
zance  of  a  usage  until  it  has  been  *  frequently  proved." 
When  not  proved  at  all,  or  when  disproved,  the  holdings 
wouldy  according  to  this,  be  different.  But  the  learned  com- 
mentator is  here  confining  his  observations  to  a  particular 
class  of  special  customs,  L  e.,  "  usages  of  trade."  It  would 
have  been  nearer  the  mark,  we  think,  from  the  standpoint  of 
defendant's  counsel,  to  have  cited  the  previous  section,  248. 
There  the  author  is  treating  of  a  still  wider  class  of  ^  special 
customs,"  viz.,  **  local  customs,"  "  established  by  common  con- 
sent and  uniform  practice  from  time  immemorial."  But  in 
both  sections  of  the  treatise  the  learned  commentator  is  con- 
fining his  remarks  to  ^*  special  customs."  As  has  been  shown 
such  customs  and  usages  are  very  frequently  proven  in  court 
as  a  means  of  interpreting  contracts,  and  sometimes  to  annex 
terms  ^**  to  contracts.  But  reference  to  the  averments  of 
the  amended  answer  shows  that  the  idea  of  a  special  custom 
is  distinctly  negatived  by  the  answer;  nor  would  counsel 
contend  that  a  mere  special  custom  should  receive  judicial 
sanction  as  a  means  of  building  up  title  to  land.  A  descrip- 
tion in  the  tax-roll,  adjudged  to  be  valid,  in  one  county  or 
locality  in  the  state,  must  be  held  good  in  all  parts  of  the 
state;  otherwise,  chaos  in  tax  proceedings  and  in  land  titles 
would  supervene. 

The  considerations  already  advanced  have  satisfied  a  ma* 
jority  of  this  court  that  the  averments  as  to  a  general  usage 
of  language  pleaded  in  the  amended  answer  present  a  state 
of  things  which  ought  not  to  be  left  to  the  chances  of  niri 
priu8  trials,  and  be  permitted  to  be  proved  or  disproved,  as  it 
might  turn  out  Hence  we  shall  sustain  plaintiff's  assign- 
ment of  error  predicated  upon  the  order  of  allowing  the 
amended  answer  to  be  served  and  filed.  The  chief  justice 
(Judge  Bartholomew),  while  fully  agreeing  with  the  majority 
of  the  court  in  holding  that  the  descriptions  in  question  are 
without  the  sanctions  of  any  general  custom  or  law,  and 
hence  are  insufiicient  as  a  basis  of  taxation,  prefers  to  rest 
his  concurrence  on  this  branch  of  the  case  upon  a  somewhat 
different  line  of  reasoning.  I  quote  his  language:  **A  de- 
scription of  realty  in  an  assessment-roll,  to  be  suflScient,  must 
be  such  a  one  as  the  law  recognizes.    It  is  not  enough  that  it 
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be  such  as  may  be,  in  fact,  understood,  or  often  or  generally 
used.  It  must  be  such  as  must  be  understood  in  the  sense 
that  the  law  will  not  listen  to  the  declaration  that  it  is  not 
understood.  A  defective  or  ambiguous  description  in  a  deed 
or  contract  may  be  cured  by  ascertaining  the  intention  of 
the  parties  to  the  instrument*  and  giving  effect  to  such  in- 
tention. But  this  cannot  apply  to  an  assessment.  Tax  pro- 
ceedings are  in  invitum,  and  there  are  no  contracting  parties. 
Primarily,  the  description  must  be  such  that  it  must  be 
understood  by,  and  will  not  mislead,  the  owner.  It  must 
also  go  further,  and  be  such  as  must  be  understood  by  all 
persons  desiring  to  purchase  at  tax  sale.  Theoretically, 
this  includes  all  persons  capable  of  contracting.  ^"  A  de- 
scription that  must  be  thus  generally  understood  should 
have  a  more  certain  basis  than  a  mere  fact,  because  igno- 
rance of  fact  can  always  be  used  as  an  excuse  or  defense. 
It  must  be  based  upon  the  law,  and  this  may  be  upon  an  ex- 
press statute  authorizing  the  description,  or  it  may  be  upon 
common  law,  or,  what  is  the  same  thing,  custom.  Sir  Will- 
iam Blackstone  said,  in  substance,  that  was  the  pride  of  the 
English  common  law  that  it  was  but  the  customs  of  the  peo- 
ple, adopted  by  themselves,  and  resting  upon  immemorial 
Qsage:  1  Blackstone's  Commentaries,  73,  74.  There  is  a 
clear  distinction  between  usage,  however  general,  and  custom. 
Usage  is  local  practice,  and  must  be  proved.  Custom  is 
general  practice,  judicially  noticed  without  proof.  Usage  is 
the  fact  Custom  is  the  law.  There  may  be  usage  without 
custom,  but  there  can  be  no  custom  without  usage  to  accom- 
pany or  precede  it.  Usage  consists  of  a  repetition  of  acts. 
Custom  arises  out  of  this  repetition.  Usage  is  the  evidence 
of  custom.  Usage  is  inductive,  based  on  consent  of  persons 
in  a  locality.  Custom  is  deductive,  making  established  local 
usage  a  law:  Wharton  on  Evidence,  sec.  965;  Anderson's 
Law  Dictionary,  *  Custom '  and  '  Usage.'  From  these  defini- 
tions it  would  seem  to  follow  that  there  may  exist  a  usage 
that  would  affect  or  control  a  contract,  and  yet  not  reach  the 
dignity  of  a  custom  or  law;  and  it  has  been  so  ruled:  Carter 
V.  Philadelphia  Coal  Co.y  77  Pa.  St.  290;  Morningstar  v.  Cuw 
ninghanif  110  Ind.  333;  59  Am.  Rep.  211.  These  distinctions 
between  usage  and  custom  have  not  always  been  observed. 
The  words  are  often  used  interchangeably,  and  not  a  little 
confusion  has  followed  this  inadvertence.  But  if  we  give 
proper  prominence  to  the  thought  that  one  is  fact,  and  the 
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other  laWy  the  intricate  qnestion  in  this  case,  arising  upon  an   ^^ 
attempt  to  plead  and  prove  usage,  is,  to  my  mind,  resolved   -@ 
without  difficulty.    Law,  speaking  without  reference  to  the   ^) 
exceptions,  is  not  a  subject  of  proof.    In  no  branch  of  the    ^fi 
law  is  certainty  and  uniformity  more  imperatively  demanded    ^^ 
than  in  that  branch  that  deals  with  the  transfer  of  title  to    'i^ 
real  property.    A  description  which  is  not  good  in  every  por-    f^ 
tion  of  the  state  can  be  good  in  no  portion.    From  the  very    '^^ 
definition  of  usage  it  is  ^'^  not  within  its  province  to  fix  this    ^^ 
uniformity.    That  can  only  be  done  by  law.    I  do  not  care     ^ 
to  go  as  far  aa  to  hold  that  the  nature  and  extent  of  a  usage     ti; 
may  not  be  shown  in  any  case  in  order  that  the  court  may     -^ 
deduce  therefrom  a  custom,  although  this  would  generally 
be  unnecessary,  as  courts  would  recognize  a  usage  that  was 
BO  universal,  ancient,  and  certain  that  it  would  support  a  cus-     ^ 
torn  without  evidence.     But,  from  the  nature  of  our  circum-      N 
stances,  no  usage  can  exist  in  this  state  that  would  support      h 
the  custom  that  must  obtain  before  descriptions  such  as  were       ^ 
used  in   this  case  can   be  upheld.     Vast   portions  of  our 
area  yet  belong  to  the  general  government.     Home  of  it  is 
yet  unsurveyed;  some  counties  but  recently  organized;  others 
yet  unorganized.    It  is  not  possible  that  in  such  localities 
any  ^  usage '  as  to  real  estate  descriptions,  in  the  proper  sense 
of  the  word,  can  have  an  existence.     It  cannot  be  that  persons 
who  seek  to  occupy  tiiese  lands  are  required  to  take  notice  of 
a  usage  of  which  they  have  no  knowledge  in  fact,  and  which 
never  obtained  in  their  locality.    If  once  w&  hold   such  de- 
scriptions good,  we  establish  the  custom,  and  make  it  the 
law  of  the  state  forever  afterward,  unless  annulled  by  the 
legislature.     This  we  ought  not  to  do  until  our  conditions 
change.    The  trial  court  erred  in  holding  the  description 
good." 

But  counsel  claim  that  the  description  of  the  tracts  in- 
volved here  is  sufficient  if  the  symbol  writing  be  ignored  and 
rejected.  They  say  in  their  brief:  "  Part  of  section  26,  io 
township  141,  of  range  59,  containing  eighty  acres,  owned  by 
James  B.  Power,"  is  sufficient,  because,  as  they  say,  it  would 
not  mislead  the  owner.  We  think  that  whether  such  a  de- 
scription would  mislead  the  owner  or  not  might  depend 
largely  upon  the  number  of  eighty-acre  tracts  belonging  to 
him  in  the  section;  also  upon  the  situation  of  the  various 
tracts  which  he  might  own  with  reference  to  the  quarter  sec- 
tions.    Whetlier  the  eighty  acres  was  or  was  not  in  a  solid 
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body  would  also  be  an  important  factor,  we  think.    It  it, 
in  oor  judgment,  important  to  keep  in  view  the  fact  that 
others  besides  owners  of  land  have  a  vital  interest  in  descrip- 
tions of  lands  in  ^**  tax-rolls.     Delinquent  lands  are  sold 
for  taxes,  and  titles  are  to  be  built  up  and  perpetuated 
on  such  sales.    When  lands  are  offered  at  tax  sales  it  is 
important  to  the  public  revenue,  as  well  as  to  purchasers, 
that  some  definitely  ascertained  tract  or  tracts  should  be  put 
op  for  sale.     There  would  be  little  inducement  to  buy  if  the 
parcels  offered  are  not  pointed  out  by  some  apt  and  suitable 
description  familiar  to  the  public,  which  would  enable  a  pur- 
chaser to  identify,  not  merely  a  tract,  but  the  particular  par 
eel  purchased:  Bidwell  v.  Webb^  10  Minn.  69;  88  Am.  Dec* 
M;  Blackwell  on  Tax  Titles,  sec.  88;  1  Desty  on  Taxation, 
564.     To  us  the  proposition  that  fractious  of  whole  sections 
Deed  not  be  designated  in  a  tax-roll  further  than  by  giving 
the  section,  town,  range,  and  number  of  acres,  in  connection 
with  the  owner's  name,  is  novel,  and  somewhat  startling. 
Our  observation  and  study  have  led  us  to  believe  that  the 
practice  of  describing  parts  of  sections  in  tax-rolls,  as  well 
ftB  in  deeds  of  conveyance,  is  universal  at  the  west.    We  are 
oertain  that  the  statute  in   force  when   these  lands  were 
assessed  required  such  descriptions  in  addition  to  the  other 
<lata  mentioned:  Gomp.  Laws,  sees.  1544, 1582.    Section  1582 
provides  that  the  assessment-roll,  among  other  things,  shall 
contain  a  list  of  lands,  ''with  the  number  of  acres  in  each 
tract  set  opposite  the  same.^'    To  set  the  number  of  acres 
down  in  the  roll  opposite  the  tract  necessitates  a  description 
of  the  tract  in  connection  with  the  number  of  acres.    We 
think  this  statute  is  not  only  plain,  but  is  likewise  manda* 
^ry.    It  is  well  settled  that  a  description  in  a  tax  proceed* 
ing— which  is  a  proceeding  in  invitum — that  is,  inherently 
And  fatally  defective,  cannot  be  helped  out  and  validated  by 
extrinsic  evidence.    It  is  also  true  that  where  premises  have 
Quired  a  name  or  description  by  repute,  though  not  tech- 
nically correct,  the  same  will  suffice  for  purposes  of  taxation, 
and  parol  evidence  is  competent  to  show  the  name  acquired 
by  repute  coincides  with  the  proper  description  of  such  land: 
^fiUan  V.  Hobart,  84  Minn.  67.    This  line  of  authority  is 
clearly  not  in  point  in  the  case  at  bar.    There  is  neither  alle- 
S^UoQ  in  the  answer  nor  claim  that  the  lands  of  the  ^'^ 
plaintiff  have  acquired  any  name  or  designation  by  repute 
^hioh  is  peculiar  and  different  from  other  lands  situated 
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within  government  surveys  in  the  state.  On  the  contrary, 
the  assertion  is  emphasized  in  the  answer  that  the  descrip* 
tions  of  the  lands  in  suit  are  tecbnicallj  accurate,  and  con* 
form  precisely  to  a  usage  of  language  which  is  general  in 
describing  lands  in  this  state:  See  extract  from  amended 
answer,  iupra;  aiso^  Knight  v.  Alexander^  88  Minn.  884;  8 
Am.  St  Rep.  675. 

Counsel  make  the  further  point  that  inasmuch  as  section 
1654  of  the  Compiled  Laws  required  taxpayers  to  **'  list  all 
property  subject  to  taxation,"  and  because  it  does  not  appear 
from  **  annotations  on  the  roll  '*  that  plaintiff's  property  was 
in  fact  listed  by  the  assessor,  that  the  court  must  conclusively 
presume  that  plaintiff  not  only  made  a  statement  of  his  prop- 
erty, as  required  by  section  1647,  but  the  plaintiff  furnished 
the  assessor  a  list  in  which  the  lands  in  question  were  de- 
scribed by  precisely  similar  symbols  to  those  now  appearing 
on  the  roll.  In  support  of  this  point  counsel  cite  sections 
1549  and  1650  of  the  Compiled  Laws,  to  show  that,  where  the 
taxpayer  fails  or  refuses  to  list  his  property,  it  then  becomes 
the  duty  of  the  assessor  to  ^  note  the  fact  on  the  roll,'*  and 
return  it  to  the  auditor.  We  did  not  so  read  the  two  sections 
last  cited.  Said  sections,  we  think,  have  reference  to  docu- 
ments of  a  different  character  from  the  *'  return"  and  roll, 
viz.,  to  lists  such  as  the  county  commissioners  are  required, 
under  section  1544,  to  furnish  all  assessors.  We  have  found 
a  section — one  not  cited — which  we  think  is  the  only  one 
which  requires  an  assessor  in  a  case  of  failure  or  refusal  to 
list  to  note  the  fact  on  the  roll  or  *'  return."  But  this  is  con- 
fined to  *' personal  property,"  and  the  omission  to  include 
real  estate  is,  we  think,  significant,  and  implies,  at  least,  that 
no  such  annotation  on  the  roll  is  to  be  made  as  to  real  estate: 
Comp.  Laws,  sec.  1583.  This  view  is  strengthened  by  a  re- 
quirement of  law  that  the  county  commissioners  shall  furnish 
assessors  in  each  year  blank  forms  for  listing,  containing  **  a 
list  of  all  the  entered  lands  in  his  county  subject  to  taxation,'' 
which  list  shall  contain  *^  lands  by  township,  range,  and  see- 
tion,  and  any  division  or  part  of  a  section."  Where  the  owner 
^'^  is  neither  absent  nor  unknown,  it  becomes  the  duty  of  the 
assessor  both  to  *' ascertain  and  value"  the  property:  Seo. 
1548.  In  the  total  absence  of  proof  we  cannot  assume  in 
any  case  that  the  owner  was  not  absent  and  not  unknown, 
and  that  the  assessor  did  not  ascertain  and  value  his  prop- 
erty for  one  or  the  other  reason.    In  this  case,  for  a  special 
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reason,  that  theory  cannot  be  indulged.  The  answer  ex- 
pressly avers  that  said  land  "^  was  by  the  assessor  of  said 
Barnes  county  duly  assessed  for  taxation  at  its  true  valae,** 
It  is  true,  and  the  fact  has  been  a  source  of  embarrassment 
to  this  court,  that  the  statutes  governing  the  listing  and 
assessing  of  these  lands  were  conflicting,  and  far  from  being 
clear  in  meaning.  Yet  one  thing  stands  out  with  clearness 
and  certainty,  and  that  is  the  factr  that  the  entire  responsi* 
bility  for  describing  property  in  the  "  roll "  is  devolved  by 
statute  upon  the  assessor.  It  is  that  official  who  is  required 
to  make  out  and  deliver  to  the  county  clerk  a  "  return'*  or 
**roir':  Comp.  Laws,  sees.  1550,  1582.  It  is  with  the  de- 
scriptions of  land  in  the  return  or  roll  that  we  are  dealing 
in  this  case.  Such  description  must  govern  in  all  subsequent 
steps  in  the  process  of  taxation,  and  in  transferring  the  title 
of  land  sold  for  taxes  and  not  redeemed.  It  certainly  would 
be  the  duty  of  the  assessor,  in  making  out  hid  roll,  to  have 
recourse  to  any  lists  of  property  furnished  him,  either  by 
his  official  superiors,  the  county  commissioners,  or  by  tax- 
payers individually;  but  as  between  lists  differing  as  to 
description  the  arbiter  must  be  the  assessor  himself,  whose 
official  duty  it  is  to  make  out  and  deliver  a  roll  containing 
sufficient  descriptions.  We  cannot  see,  in  view  of  all  the 
provisions  of  the  statute,  that  an  assessor  can  avoid  full 
responsibility  for  all  descriptions  and  other  data  in  the  rolL 
Moreover,  as  has  been  seen,  we  are  of  the  opinion  that  a 
description  of  realty  essentially  insufficient  cannot  be  upheld 
as  a  basis  of  taxation,  or  for  building  up  title  under  the 
revenue  laws,  even  when  such  description  is  furnished  by  the 
owner.  The  public  and  purchasers  at  tax  sales,  and  their 
successors,  have  an  interest  in  descriptions  of  land  as  well  as 
owners.  We  think  the  weight  of  authority  supports  our  view 
^'^  upon  this  point,  but  we  are  aware  that  some  cases  hold 
that,  where  the  owner  furnishes  the  exact  description  in« 
volved,  he  is  estopped  from  questioning  its  sufficiency. 

In  conclusion,  we  feel  like  saying  that  every  member  of 
this  court  has  given  to  this  case  his  very  best  and  most  faith- 
ful oonsideration.  We  appreciate  the  importance  of  the 
questions  involved,  relating,  as  they  do,  to  the  public  reve« 
nues,  and  bearing  vitally,  also,  upon  the  stabiHty  of  land 
titles  in  this  state.  We  readily  concede  that  views  differing 
from  ours  may  be  and  are  honestly  entertained;  but  we  have 
concluded  that  stability  in  a  rule  of  property,  when  once 
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deliberately  adjudged,  is  of  prime  importance^  and  henoe 
have  adhered  to  the  views  laid  down  in  the  previous  de- 
cisions. Moreover,  we  believe  that  comparatively  a  small 
number  of  the  whole  population  have  any  degree  of  famil- 
iarity with  the  symbol  writing  in  question.  Those  who  have 
close  relations  with  the  local  land^offices,  and  with  such  of 
the  county  officers  as  have  copied  and  adopted  the  symbol 
writing  from  the  land  officers,  are  indeed  strongly  impressed 
with  the  idea  that  all  of  the  people  understand  and  use  this 
mode  of  describing  land.  We  cannot  come  to  the  same  con- 
clusion. We  think  symbol  writing  in  tax  records  has  already 
disappeared,  and  is  no  longer  employed  in  county  offices  in 
this  state,  and  our  belief  is  strong  that  when  the  public  land 
has  been  disposed  of,  and  the  local  land-offices  have  per- 
formed their  limited  and  temporary  functions,  and  have  been 
removed  further  west,  it  will  be  found  that  symbol  writing, 
in  describing  realty,  will  have  failed  to  become  ingrafted  upon, 
the  vernacular  language.  We  feel  justified  in  this  concia* 
sion  from  our  observations  and  experience  in  the  older  states 
of  the  west.  If  we  are  mistaken,  the  remedy  can  be  readily 
found  in  the  legislativo  branch  of  the  government,  where 
a  statute  can  be  passed  to  govern  future  assessments:  See 
Holland's  Jurisprudence,  64. 

The  judgment  entered  below  must  be  reversed,  and  a  new 
judgment  entered,  quieting  title  in  the  plaintiff,  and  also  set- 
ting aside  the  taxes  on  the  land  in  question  for  the  years 
1886,  1887,  and  ^**  1888,  and  vacating  all  tax  deeds  and 
certificates  described  in  or  referred  to  in  the  amended  an- 
swer. Neither  party  will  recover  costs  or  disbursements  in 
this  court  The  district  court  will  enter  judgment  accord- 
ingly.   

Judicial  Konos— Msawino  ov  Word  in  GsirBaAL  n8B.»-Ooarti  will 
understand  words  in  general  nse  in  the  same  tense  in  which  they  are  nin* 
ally  understood  by  the  masses  of  men:  Bdwarda  ▼.  San  Joae  PritUing  SoCt 
99  Oil.  431;  97  Am.  St.  Rep.  70,  and  note.  Courts  will  take  judicial  notice 
of  the  fluctuations  and  mutations  of  language:  Vanada  t.  Hopkim,  1  J.  J« 
Marsh.  285;  19  Am.  Dec.  92. 

Judicial  Notiob  ov  Gemkral  Ottstoics  akd  UflAon:  Rxtendad  note  te 
Lar^ear  ▼•  Me$tier,  89  Am.  Dec  664. 

Judioial  NoTioi  ov  Abbrktiatiohss  Extended  note  to  Lm^ecar  t. 
MuUer,  89  Am.  Deo.  664. 

Tax  Saul— SuvficiBKCT  ov  Dcsobiftiovs  Boo  Somhtp  t.  Wnkm  Inved' 
muU  O0.9  84  Iowa»  448;  85  Am.  Sk  Rep.  817»  and  notei  Knight  t.  Alexanim' 
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38  Minn.  884;  8  Am.  St  Rep.  675,  and  the  note  to  Beber  t.  Dowttnff,  7  Am. 
fiiRep.  662. 

Tax  Dbio — Airnto  Disobtptioh  xh  bt  Bxtrimsio  Btidbnos. — A  tax 
4eed  is  void  for  anoertainty  where  the  deseription  ia  so  incomplete  ae  to 
feqaize  the  aid  of  eztrio«io  oTidence:  Wqffbrd  t.  McKitma^  23  Tex.  86;  76 
Am.  Deo.  63.  The  description  of  property  in  a  tax  deed  mast  be  oertain 
in  itielf,  and  not  snoh  as  to  reqaire  evidence  aliunde  to  render  it  oerUiat 
leoMT.  CammoMm,  81  CU.  291;  82  Am.  Deo.  738. 


Wbssbl  V.  Johnston  Land  and  Mortgagb   Ga 

(t  NOBTH  Dakota,  160.] 

A  PATMnrr  n  VoLUKTAaT  if  made  with  a  fall  knowledge  of  the  faeti»  upon 
a  demand  unjustly  preferred,  and  to  which  the  payer  has  a  valid  do* 
fense,  where  no  special  damage  or  irreparable  loss  would  be  incorred 
by  making  snch  defense,  and  there  is  no  claim  of  fraud  upon  the  part 
of  the  person  making  the  payment,  and  payment  is  not  necessary  to 
obtain  the  possession  of  property  wrongfully  withheld  or  to  the  release 
of  the  person  of  the  payer.  Nor  will  the  fact  that  snch  payment  was 
aocompanied  by  a  protest  make  that  involuntary  which  otherwise  would 
be  voluntary. 

PATMXirr,  Whkn  Voluktabt.— The  payment  of  money  to  redeem  property 
from  a  sale  thereof  made  under  a  mortgage  by  one  in  possession  of  ths 
property*  when  be  knows  that  the  mortgage  has  been  satisfied  by  the 
payment  or  tender  of  the  whole  mortgage  debt^  though  made  nnder 
protest^  must  be  regarded  in  law  as  a  voluntary  paymenti  and,  there- 
fore^ cannot  be  recovered  by  action. 

MeOuniber  A  Bogart^  for  the  appellant. 

IF.  E.  PureM  and  L.  B.  Everdell,  for  the  respondent, 

^^  Bartholomew,  C.  J.  Action  by  Helene  Wessel,  the 
respondent,  to  recover  certain  money  paid  by  her  to  redeem 
certain  real  estate  owned  by  her  from  foreclosure  sale^  nnder 
a  power  of  sale  ^*^  contained  in  a  mortgage  executed  by 
her  to  the  D.  8.  6.  Johnston  Land  and  Mortgage  Company, 
the  defendant  and  appellant.  Trial  to  a  jury.  Verdict  for 
plaintiff.  Motion  for  a  new  trial  denied,  and  defendant  ap- 
peals. 

When  the  case  was  called  for  trial,  the  appellant,  by  mo- 
tion, asked  to  have  the  case  dismissed  because  the  com* 
plaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  because  the  action  was  improperly  brought,  and 
also  moved  by  judgment  on  the  pleadings.  An  exception 
was  taken  to  an  adverse  ruling  on  these  motions.  The  cen- 
tral idea  upon  which  thene  motions  were  based  was  that  the 
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money  sought  to  be  recovered  was  voluntarily  paid  by  re» 
spondeni.  The  complaint  showed  that  on  November  IS, 
1886,  respondent  executed  to  appellant  her  promissory  note 
for  fifty*four  dollars,  payable  in  six  equal  semiannual  pay* 
ments  of  nine  dollars  each,  and  secured  the  same  by  mort-^ 
gage  on  real  estate.  It  avers  payment  of  the  first  five 
payments  as  they  became  due,  and  tender  of  nine  dollars  on 
the  last  payment  at  appellant's  office,  in  St.  Paul,  Minnesota^ 
where  the  note  was,  by  its  terms,  payable;  that  such  tender 
was  refused,  and  the  amount  deposited,  subject  to  the  order 
of  appellant,  in  the  First  National  Bank  of  St  Paul,  where  it 
has  sinoe  remained.  Avers  the  subsequent  foreclosure  of 
said  mortgage  by  advertisement,  nnder  the  claim  of  twenty* 
three  dollars  and  ninety-eight  cents  due  thereon,  and  the 
sale  of  the  real  estate  by  the  sheriff  to  appellant  for  said 
amount,  with  interest  and  costs  of  foreclosure;  that  respond- 
ent had  no  actual  knowledge  of  such  foreclosure  proceed* 
ings  and  sale  until  about  three  months  before  tbe  expiration 
of  the  term  for  redemption,  and  that  prior  to  the  expiration 
of  said  time,  and  to  prevent  the  execution  of  a  sheriff's  deed 
to  said  realty,  respondent  paid  to  the  sheriff  the  amount 
necessary  to  redeem  from  such  sale.  The  payment  was  ac» 
eompanied  by  a  written  protest. 

Under. these  circumstances,  was  the  payment  voluntary, 
or  was  it  under  legal  duress?  We  think  the  answer  must  be 
that  it  was  voluntary.  There  is  no  claim  that  such  payment 
was  made  under  any  mistake  of  facts.  The  facts  were  all 
known  and  understood,  ^**  and  under  the  allegations  the  lien 
of  the  mortgage  was  entirely  destroyed  when  tender  of  the  last 
payment  was  made.  Immediately  upon  the  refusal  thereof, 
which  was  well  known  to  respondent,  she  might  have  brought 
her  action  in  equity  against  appellant,  and  compelled  a  sat- 
isfaction of  the  mortgage  of  record.  This  right  she  failed 
to  exercise.  The  subsequent  sale  under  the  foreclosure  waa 
made  to  the  mortgagee,  who^  if  such  were  the  fact,  had  full 
knowledge  that  the  lien  of  the  mortgage  had  been  extin* 
guished  by  tender  of  the  full  amount  due  thereon,  and  that 
the  power  of  sale  contained  therein  was  no  longer  operative. 
Under  these  circumstances  nothing  passed  to  the  mortgagee 
by  virtue  of  such  sale.  A  sherifiTs  deed  to  appellant,  based 
upon  such  sale,  would  be  of  no  effect  to  divest  respondent's 
title.  She  was  in  possession,  and  no  action  by  appellant 
could   disturb  that  possession.      Further,  she  had  actual 
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knowledge  of  the  foreclosure  proceedings  three  months  befbr» 
the  time  for  redemption  expired.    The  appellant  oontinaed  to 
hold  the  certificate  until  the  expiration  of  the  redemption 
period,  and  was,  according  to  the  complaint,  **  about  to  applj^ 
for  a  sheriff's  deed  of  said  premises,  by  virtue  of  said  pre- 
tended foreclosure  and  sale/'    At  any  time  during  the  three 
months  that  she  had  knowledge  of  the  sale,  and  prior  to  the 
expiration  of  the  time  for  redemption,  an  application  to  the 
proper  court  would  have  resulted  in  a  perpetual  injunction 
against  the  execution  of  the  deed.    After  the  execution  of  the 
deed  she  might  have  maintained  an  action  to  remove  the  ap» 
parent  cloud  created  thereby.    There  is  no  allegation  that 
appellant  was  threatening  or  intending  to  transfer  the  certifi* 
cate  or  convey  the  land  after  receiving  the  deed.    Without  in*^ 
timating  whether  or  not  it  would  have  been  in  the  power  of 
appellant  to  prejudice  respondent's  rights  by  any  such  trans- 
fer to  a  bona  fide  purchaser,  it  is  sufficient  to  say  that  in 
either  case  the  filing  of  a  lis  pendens  would  have  afforded 
her  complete  protection.     The  same  testimony  that  would 
establish,  in  the  case  at  bar,  that  the  money  sought  to  be 
recovered  was  paid  upon  an  unjust  claim  would  have  en» 
abled  respondent  to  succeed  in  either  of  the  actions  above 
^*'  indicated.    No  case  can  be  found  wherein  the  party  had 
10  ample  opportunity  to  litigate,  and  yet  elected  to  pay,  ia 
which  the  payment  was  held  to  be  involuntary.     There  is  no 
allegation  or  suggestion  of  any  immediate  or  special  damage 
to  her  by  reason  of  the  cloud  upon  her  title  that  would  have 
been  created  by  the  deed.    The  only  circumstance  relied 
apon  to  constitute  legal  duress  is  the  fact  that,  had  respond- 
ent suflered  the  deed  to  issue,  the  whole  value  of  the  land , 
would  have  been  risked  upon  the  successful  termination  of 
the  litigation,  instead  of  the  small  amount  required  to  re* 
deem.    We  are   sure  no  case  can  be  found  wherein  that 
circumstance,  alone,  has  been  held  to  render  a  payment  in- 
voluntary.   With  the  reasoning  of  the  well-considered  case  of 
Jbanntn  V.  OgUvie,  49  Minn.  564, 82  Am.  St.  Rep.  681,  chiefly 
relied  upon  by  counsel  for  respondent,  we  fully  agree.    It 
may  be  that  the  application  of  the  reasoning  to  the  facts  in 
that  case  carried  the  court  as  far  as  any  decided  case  has 
gone,  but  a  mere  statement  of  the  facts  will  show  their  radi- 
cal difference  from  the  facts  in  the  case  at  bar.    There  a 
party  had  placed  an  unfolded  mechanic's  lien  .upon  certain 
XBalty.    There  was  a  prior    mortgage    upon   the  property. 
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which  was.  due,  and  foreclosure  proceedings  were  threat- 
«ned.  The  only  resource  of  the  owner  for  raising  money  to 
meet  such  mortgage  was  by  placing  another  mortgage  upon 
the  land.  This  he  could  not  do  while  the  mechanic's 
lien  remained  of  record.  He  paid  the  unfounded  claim 
under  protest,  and  was  allowed  to  recover  the  money. 
There  was  an  immediate,  special,  and  irreparable  injury, 
by  reason  of  the  cloud,  that  could  not  tolerate  the  delay 
incident  to  its  removal  by  an  action  in  equity.  The  case 
of  Panton  v.  Diduth  Qaa  etc.  Co.^  50  Minn.  175,  36  Am. 
St.  Rep.  635,  was  decided  upon  the  same  principle.  In 
Shane  v.  City  of  St.  Patd^  26  Minn.  543,  the  defendant 
was  about  to  issue  a  tax  deed  to  certain  land  belonging  to 
plaintiff,  upon  a  tax  sale  certificate.  The  sale  had  been 
made  in  pursuance  of  a  judgment  void  upon  its  face.  The 
deed,  when  issued,  would  be  prima  facie  evidence  of  title, 
and  would  constitute  a  cloud  upon  plaintiffs  title.  He  re- 
deemed from  the  tax  sale,  under  protest,  and  sought  to  '^ 
recover  back  the  money  so  paid.  A  recovery  was  denied. 
The  plaintiff  was  in  possession,  and  the  court  said:  ^^The 
execution  and  delivery  of  the  tax  deed  in  accordance  with 
the  alleged  threat  could  work  no  disturbance  to  that  posses- 
sion, for,  being  founded  upon  a  judgment  void  upon  its  face 
its  invalidity  oould  always  be  shown,  to  defeat  any  claims 
that  might  be  at  any  time  asserted  under  it.  There  was 
therefore  no  necessity  for  plaintiff  to  make  any  redemption 
in  order  to  protect  his  possession  of  the  property.  Neither 
was  he  required  to  do  so  to  avoid  any  injurious  consequences 
which  might  arise  by  reason  of  the  apparent  cloud  which 
anight  be  cast  upon  his  title,  for  upon  tlie  facts  stated  he  had 
a  perfect  and  adequate  remedy  by  action  for  the  removal 
of  such  apparent  cloud,  whenever  created." 

We  deem  it  a  well-settled  rule  of  law  that  where  a  party, 
with  full  knowledge  of  the  facts,  pays  a  demand  that  is  un- 
justly made  against  him,  and  to  which  he  has  a  valid  defense, 
and  where  no  special  damage  or  irreparable  loss  would  be 
incurred  by  making  such  defense,  and  where  there  is  no 
claim  of  fraud  upon  the  part  of  the  party  making  such  claim, 
and  the  payment  is  not  necessary  to  obtain  the  possession  of 
the  property  wrongfully  withheld,  or  the  release  of  his  per- 
son, such  payment  is  voluntary,  and  oannot  be  recovered. 
Nor  will  the  fact  that  such  payment  was  accompanied  by  a 
protest  make  that  involuntary   which  otherwise  would  be 
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volnntarj.  A  protest  is  of  do  avail  unless  there  be  duress  or 
coercion  of  some  character,  and  then  its  only  ofiSce  is  to  show 
that  the  payment  is  the  consequence  of  such  duress  or  coer- 
cion: Benso^i  y.  Monroe^  7  Cush.  125;  64  Am.  Rep.  716;  Covhf 
mi88ioner9  ▼•  Walker^  8  Kan.  481;  Emmons  v.  Scudder^  116 
Mass.  367;  Lester  v.  Mayor  etc,  29  Md.  415;  96  Am.  Dec.  642; 
Potomac  Coal  Co.  v.  Cumberland  etc.  R*  R.  Co,^  38  Md.  226; 
Qereeke  v.  Campbell,  24  Neb.  306;  Mariposa  County  v.  Bowman^ 
Deady,  228;  Ijambom  v.  Commissioners,  97  U.  S.  181;  Powell 
Y.  Board  of  Supervisors,  46  Wis.  210.  The  district  court  is 
directed  to  reverse  the  judgment  in  this  case,  and  enter  judg- 
ment for  the  defendant  on  the  pleadings. 
All  concur.  

Patmbnt — Whsv  VoLUiiTART.— When  a  person,  withont  mistake  of  faol 
or  fraud,  daress,  coercion,  or  extortion,  pays  money  on  demand  which  is 
not  enforceable  against  him,  the  payment  is  deemed  voluntary,  and  cannot 
be  recalled:  City  of  Camden  ▼.  Oreen,  64  N.  J.  L.  591;  33  Am.  St.  Rep.  636^ 
and  note,  with  the  cases  collected.  See  further  the  note  to  Cook  v.  Chicago 
etc  By.  Co.^  25  Am.  St.  Rep.  620,  and  the  extended  notes  to  DelroU  t. 
Marditf  22  Am.  Rep.  619,  and  Mayor  ▼.  Leferman,  46  Am.  Dec.  168L 
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[8  NoKTH  Dakota,  198.] 

Chattk.  Mortoags. — ^A  DisoRipnoir  in  a  chattel  mortgage  designating 
property  at  being  a  specified  amount  of  wheat,  hay,  and  oats,  and  a 
specified  number  of  horses  and  cattle,  and  agricultural  instruments  all 
being  on  section  19,  in  a  township  described  by  its  number  and  range, 
is  sufficient,  though  neither  the  county  nor  the  state  is  named,  if  the 
mortgage  ia  filed  in  the  county  in  which  the  property  is  situate,  and 
there  is  but  one  section  of  land  in  that  county  corresponding  to  the  de- 
scription given,  but,  as  to  any  part  of  such  property  not  then  on  the 
realty  named,  the  description  is  insufficient  and  the  mortgage  ineffect- 
ire. 

AGhattbl  Mortqaob,  THOiraH  Unrboordkd,  takes  precedence  over  a  sub- 
sequent attachment  based  upon  a  debt  existing  prior  to  the  execution 
of  the  mortgage  under  a  statute  declaring  that  a  mortgage  of  personal 
property  is  Toid  as  against  creditors  of  the  mortgagor  and  subsequent 
purchasers  in  good  faith  and  for  value,  unless  the  original  or  an*authen« 
ticated  copy  thereof  be  filed  in  the  office  of  the  registrar  of  deeds.  A 
creditor,  within  the  meaning  of  this  statute,  is  one  who  becomes  snoh 
after  the  mortgage  was  executed. 

Crattsl  Mortoaos. — ^A  Orbditor  Who  mat  Assail  a  chattel  mortgage 
as  void  for  want  of  recordation  is  not  a  mere  general  creditor  of  the 
mortgagor,  but  one  who,  by  attachment  or  otherwise,  secures  a 
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He  must  also  be  a  creditor  who  dealt  with  the  mortgagor  mbaeqiientlj 
to  the  execution  of  the  mortgage  and  withoat  notioe  thereof. 

PvBOBASEB  m  QooD  Fatth— Aktxosdskt  iNDBBTBDvns. — Oho  who  pur* 
chaaea  property  or  takea  a  aecnrity  for  an  antecedent  debt  ia  not  onti* 
tied  to  the  protection  of  *  statute  pnrporting  to  protect  purchasera  and 
•ncnmbrancers  in  good  faith  for  vidne. 

Chattel  MoRTOAon. — 0ns  hatimo  Notiob  of  the  ezistenoe  of  »  chattel 
mortgage  cannot  treat  it  as  void  becanse  it  haa  not  been  filed  for  record. 

CaxDiTOBa^  Who  amm  Feoteotmd  Ag.— If  a  atatnte  declares  a  mortgag* 
void,  as  to  the  creditors  of  the  mortgagor,  nnless  filed  in  the  office  of  tho 
registrar  of  deeds,  the  word  "creditors'*  does  not  include  those  persons 
whose  debts  were  contracted  before  the  execution  of  the  mortgage  and 
while  there  was  no  default  in  not  filing  it,  and  who  have  in  no  manner 
altered  their  position  to  their  detriment  before  such  filing. 

Chattel  Moktoaqis — Renewal  bt  REriUKO.^A  Statute  Reqitibiko 
Chattel  Mobtgaoes  to  be  Rkfiled  at  a  specified  time  after  they  »re 
vecorded,  with  a  statement  of  the  amount  remaining  due,  must  be  coiu 
«trued  with  a  riew  to  the  object  of  the  law  requiring  such  mortgages  t» 
be  filed  for  recordi  Therefore,  if  the  mortgagee  takes  possession  of  tho 
l^perty,  and  thereby  gives  notice  of  his  relation  to  it»  the  failure  to 
renew  by  the  filing  thereof  is  immaterial. 

Chattbl  MoBTaAGEs. — Aiteb  the  Taking  Possesriov  of  personal  prop> 
erty  by  the  mortgagee  he  need  not  renew  such  mortgage  by  filing  a 
copy  thereof  with  the  registrar  of  deeds  under  a  statute  declaring  th»t^ 
in  order  to  preserve  priority  of  lien,  every  chattel  mortgage  must,  every 
three  yean,  be  renewed  by  filing  a  copy  thereof  with  such  registrar. 

A  Chattel  Mobtoagb  Taken  to  Sbcubb  ah  Antbobdbnt  Debt  ia  enti* 
tied  to  the  same  protection  against  subsequent  attaching  creditors  am 
any  other  mortgage. 

Chattel  Mobtgagb.— A  Cbeditob  Who  has  not  Chanobd  His  Po8i> 
nov  after  the  making  and  before  the  filing  of  a  chattel  mortgage 
•xecuted  by  his  debtor  in  favor  of  another  creditor,  but  haa  merely 
remained  inactive,  does  not  become  entitled,  upon  subsequently  levying 
an  attachment,  to  precedence  over  a  mortgagee  because  the  latter  haa 
not  filed  his  mortgage  for  record. 

Ball  &  Watson  and  Rourke  &  AUen^  for  the  appellant 

Qoodmn  &  Van  Pelt  and  George  D.  Emery,  for  the  respond* 
€nt. 

^^^  Corliss,  C.  J.  This  litigation  presents  a  strife  for 
supremacy  between  a  chattel  mortgagee,  the  plain tifiT,  and 
appellant,  and  an  attaching  creditor  of  the  mortgagor,  one  of 
the  defendants  and  respondents.  The  sheriff  who  made  the 
attachment  and  the  creditor  in  whose  behalf  it  was  made  are 
both  parties  defendant.  The  nature  of  the  action  is  replevin. 
To  sustain  it,  the  plaintiff  must  show  a  valid  chattel  mort- 
gage, and  that  its  lien  is  superior  to  that  of  the  attachment. 
The  mortgage  has  been  assailed  as  invalid  for  want  of  a  snfiS* 
cient  description  of  the  mortgaged  property.    It  was  executed 
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at  Oshkosbi  id  the  state  of  WiBConsin,  on  property  In  the 
then  territory  of  Dakota.  The  portion  of  the  mortgage  mate* 
rial  to  a  proper  consideration  of  this  point  reads  ^*®  as  fol- 
lows: *'  The  following  described  goods,  chattels,  and  property, 
viz:  4,000  bashels  of  wheat,  in  granary  on  section  19,  town, 
ship  134,  range  56;  38  horses,  being  all  the  horses  on  said 
section  19;  26  head  of  cattle,  cows,  bulls,  steers,  heifers,  etc., 
being  all  the  cattle  on  said  section;  6  self-binders;  7  sulky 
16  in.  plows  (make,  Flying  Dutchman);  2  Flying  Dutchman 
gangplows;  4  Van  Brunt  3  horse  seeders;  1  broadcast  Stow- 
bridge  seeder;  6  4  horse  drags;  16  set  double  harness;  2  top 
buggies;  1  platform  wagon;  7  double-heavy  lumber-wagons 
and  racks;  80  tons  hay;  2,000  bushels  oats;  and  all  other 
personal  property  on  said  section — all  said  property  being 
on  said  section;  also  1  threshing-machine,  together  with  all 
the  appurtenances,"  etc.  We  think  that  the  description  is 
suflBcient,  within  the  rule  which  merely  requires  that  it  should 
suggest  such  inquiries  as  will  enable  a  third  person  by  the 
aid  thereof  to  identify  the  property.  The  property,  with  an 
exception  which  will  be  referred  to  hereafter,  was  described 
as  being  situated  on  section  19,  township  134,  range  56.  The 
mortgage  was  filed  in  Ransom  county,  territory  of  Dakotai 
and  there  was  found  within  that  county  a  description  of  land 
corresponding  with  the  description  in  the  chattel  mortgage. 
We  think  that  the  fact  that  neither  the  county  nor  the  state 
io  which  this  real  estate  was  located  was  stated  in  the  mort- 
gage is  unimportant,  because,  under  the  law  requiring  the 
mortgage  to  be  filed  in  the  county  where  the  property  is  sit- 
uated, the  mortgagee  filed  it  in  Ransom  county,  in  the  then 
territory  of  Dakota,  and  within  that  county  it  was  shown  that 
A  piece  of  land  known,  according  to  the  government  survey, 
AS  *^  section  19,  of  township  134,  in  range  56,"  is  situated, 
and  that  upon  it  was  property  answering  to  the  description 
contained  in  the  mortgage,  owned  by  the  mortgagor.  There 
is  no  evidence  that  as  to  any  of  the  classes  or  kinds  of  prop> 
^rty  described  in  the  mortgage  there  was  any  greater  num- 
ber belonging  to  that  class  than  the  number  mentioned  in 
the  mortgage.  Without  further  discussion  of  this  point  or  a 
feview  of  the  authorities,  we  refer  to  the  extended  note  to  the 
case  of  Barrett  v.  Fischy  76  Iowa,  552;  14  Am.  *••  St.  Rep. 
238,  239,  et  seq.,  as  containing  a  collation  of  the  decisions, 
and  we  are  satisfied  that  they  fully  sustain  our  view  in  this 
respect 
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It  was  urged  that  the  only  means  of  identifying  the  prop- 
erty intended  to  be  mortgaged  was  by  its  location  at  the  time 
of  the  execution  of  the  mortgage,  and  that  there  is  no  evi* 
dence  which  fixes  its  situs  at  the  precise  moment  of  the  gir- 
ing  of  the  security.  But  it  appears  to  be  undisputed  th'it  all 
of  the  property,  except  an  engine,  separator,  and  some  plows^ 
were  on  this  section  19  the  day  the  property  was  attached^ 
which  was  only  three  days  after  the  execution  of  the  mort* 
gage.  Having  in  view  the  character  of  the  property,  and  the 
fact  that  the  owner  thereof,  Mr.  Morrison,  also  owned  this 
tract  of  landy  that  the  property  seems  to  have  been  kept  there 
constantly,  and  there  being  no  proof  that  it  was  placed  upon 
this  farm  after  the  execution  of  the  mortgage,  we  are  clear 
that  there  is  nothing  in  this  contention;  but,  as  to  the  engine^ 
separator,  and  some  of  the  plows,  we  must  hold  that  the  de* 
ecription  in  the  mortgage  was  insufficient.  It  appeared  that 
they  were  not  upon  section  19,  and  there  was  no  other  de* 
scription  of  them,  aside  from  the  incorrect  statement  as  to 
their  location,  sufficient  to  point  out  the  property  to  a  third 
person  within  the  rule  governing  such  cases. 

The  attachment,  it  is  claimed,  was  made  after  the  execu* 
tion  but  before  the  filing  of  the  mortgage.  Assuming  this 
to  be  so,  still  the  question  remains  whether  the  attachment 
lien  is  superior  to  that  of  the  mortgage.  That  the  lien  of 
the  mortgage  was  good  as  between  the  parties  to  it  without 
the  filing  thereof  cannot  be  questioned.  The  attaching  cred-^ 
iter  can  be  in  no  better  position,  unless  by  virtue  of  the 
statute.  It  provides  as  follows:  *^A  mortgage  of  personal 
property  is  void  as  against  creditors  of  the  mortgagor  and 
subsequent  purchasers  and  encumbrancers  of  the  property 
in  good  faith  for  value,  unless  the  original,  or  an  authenti- 
cated copy  thereof,  be  filed  by  depositing  the  same  in  the  office 
of  the  register  of  deeds  of  the  county  where  the  property 
mortgaged,  or  any  part  thereof,  is  at  such  time  situated.** 
The  invalidity  of  the  mortgage  is  claimed,  not  by  a  subse- 
quent purchaser  '^^  or  encumbrancer,  but  by  an  attaching 
creditor,  who  attached  for  a  debt  contracted  before  the  giving 
of  the  mortgage.  It  is  therefore  necessary  to  determine  the 
meaning  of  the  word  **  creditors"  in  this  statute.  It  is  im- 
portant that  there  should  be  kept  in  mind  a  distinction 
between  the  right  of  a  general  creditor  to  insist  that  an 
unfiled  chattel  mortgage  is  void  and  the  ability  to  enforce 
this  right.      While  an  unfiled   chattel    mortgage   may   be 
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▼oid  as  to  a  general  creditor,  he  cannot  avail  himself  of 
the  statute  until  he  has  armed  himself  with  attachment  or 
execution  and  levied  on  the  property,  or  has  in  some  other 
way  secured  a  lien  thereon.  Before  he  has  seized  the  prop- 
erty covered  by  the  chattel  mortgage,  or  secured  some  lien 
thereon,  he  is  in  no  position  to  raise  the  question  that  the 
mortgage  is  void  as  to  him:  People^s  Sav.  Bank  v.  Bates,  120 
U.  8.  556;  Kitchen  v.  Lowery^  127  N.  Y.  53;  Thompson  v. 
Van  Vechten,  27  N.  Y.  568;  Dempsey  v.  PJorzheimer,  86  Mich. 
652.  The  statute  does  not,  however,  require  that  he  should 
be  armed  with  process  or  have  a  lien  on  the  property  to 
entitle  him  to  come  within  the  category  of  *^  creditors/'  as 
to  whom  the  unfiled  instrument  is  a  nullity.  The  mortgage 
is  not  void  as  to  creditors  who  have  seized  the  property,  or 
who  hold  process  under  which  they  can  seize  it.  This  is  not 
the  language  of  the  statute.  The  mortgage  is  void  as  to  cred- 
itors, and  nothing  is  said  in  the  statute  about  the  necessity 
of  a  creditor's  having  secured  a  lien  on  the  mortgaged  prop- 
erty. The  fact  that  the  creditor  cannot  assail  the  mortgage 
until  he  has  seized  the  property  is  of  no  moment  in  determin- 
ing whether  he  belongs  to  the  class  of  persons  as  to  whom 
the  mortgage  is  void.  Whether  he  belongs  to  that  class  is  one 
question;  whether  he  is  in  a  position  to  derive  benefit  from 
belonging  to  that  class  is  another  and  entirely  different 
question.  The  two  inquiries  are  distinct,  and  each  is  inde- 
pendent of  the  other.  When  he  arms  himself  with  pro- 
cess, and  seizes  the  mortgaged  property,  the  court  will  then 
inquire  whether  he  is  a  **  creditor,"  within  the  meaning 
of  the  statute  which  declares  void  the  mortgage  as  against 
"creditors."  The  facts  which  determine  this  point  are  ••* 
independent  of  the  fact  of  seizure,  and  can  derive  no  aid 
therefrom.  The  inquiry  is  whether  he  is  a  '*  creditor"  within 
the  spirit  of  the  law,  and  not  whether  he  is  a  creditor  with 
process  which  he  has  levied  on  the  property  covered  by  the 
mortgage.  If  it  were  necessary  that  he  should  have  seized 
the  property  before  he  can  be  regarded  as  a  creditor  within 
the  statute  great  wrong  could  be  done  the  public  by  the 
withholding  of  a  chattel  mortgage  from  record,  for  which 
those  wronged  would  have  no  redress.  After  a  chattel  mort- 
gage had  been  given,  and  while  it  was  withheld  from  record, 
aloan  might  be  made  to,  the  mortgagor,  or  credit  might  be 
extended  to  him  on  sale  of  property,  the  creditor  relying 
^pon  the  apparent  freedom  of  the  debtor's  property  from 
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liens.  All  the  barm  that  could  be  done  the  creditor  baa 
now  been  consummated.  The  subeequent  filing  of  the  chat- 
tel mortgage  cannot  undo  it  It  would  be  a  gross  perver- 
sion of  the  statute  requiring  chattel  mortgages  to  be  filed  to 
assert  that  the  right  of  this  creditor  successfully  to  attack 
the  unfiled  mortgage  depends  on  his  seizing  the  property 
tinder  process  before  the  mortgage  is  filed;  that  until  then 
he  cannot  be  considered  a  creditor  as  to  whom  the  mortgage 
is  void.  It  is  true  that  he  must  seize  the  property  before  he 
can  raise  the  point,  but  he  need  not  seize  it  before  the  instru- 
ment is  filed.  Whenever  he  does  seize  it,  whether  before  or 
after  the  filing  of  the  mortgage,  he  is  then  in  a  position  to 
urge  that  be  was  before  the  mortgage  was  filed  a  *^  creditor," 
within  the  meaning  of  the  statute.  Strong  authority  exists 
to  support  this  proposition  that  the  fact  of  a  levy  under 
process  does  not  enter  into  the  question  whether  the  creditor 
is  one  whom  it  was  the  purpose  of  the  law  to  protect  as 
against  unfiled  chattel  mortgages:  Thompson  v.  Van  Vechten^ 
27  N.  Y.  568.  In  this  case  the  court  say:  *'  But  when  they 
[creditors]  present  themselves  with  their  process  they  may, 
I  think,  go  back  to  the  origin  of  their  debt,  and  show,  if  they 
can,  that  when  it  was  contracted  the  encumbrance  with  which 
they  are  now  confronted  existed,  and  was  kept  secret  by 
being  withheld  from  the  proper  office":  See,  also,  Fearey  v. 
Cummings^  41  Mich.  876;  •••  People^ 8  Sav.  Bank  v.  Bates, 
120  U.  S.  556,  562.  If  the  word  ''creditors"  is  to  have  its 
widest  significance,  then  no  chattel  mortgage  can  ever  be 
valid  as  against  the  creditors  of  the  mortgagor,  unless  it  is 
filed  simultaneously  with  its  execution.  If,  when  the  mort- 
gagee hurries  to  the  proper  office  to  file  his  security,  he  is  to 
be  deprived  of  its  protection  because  a  creditor,  intermediate 
its  execution  and  its  filing,  has  seized  the  mortgaged  prop- 
erty under  attachment,  it  must  be  because  the  creditor  so 
seizing  it  is  a  '*  creditor,"  within  the  meaning  of  the  statute. 
He  is  not  such  because  he  has  seized  the  property  before  the 
filing  of  the  mortgage.  This  element,  as  we  have  seen,  is 
entirely  unimportant  The  fact  of  levy  prior  to  the  filing  of 
the  mortgage  has  no  bearing  upon  the  question  whether  he 
is  such  a  creditor  as  the  statute  protects.  We  must  there- 
fore eliminate  this  element  from  our  consideration.  He 
would  be  a  creditor  within  the  law  just  the  same,  although 
he  should  not  secure  a  levy  on  t&e  property  until  after  the 
filing  of  the  mortgage.    If,  then,  the  mortgage  is  void  as  to 
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him  when  he  seizes  it  five  minutes  after  the  execution,  and 
before  the  filing  of  the  mortgage,  it  is  void  as  to  him  without 
such  preyioas  seizure.    He  may  seize  the  property  after  the 
mortgage  is  filed,  and  then  insist  that  he  is  a  "  creditor/' 
within  the  law,  just  as  fully  as  when  the  seizure  is  made 
before  the  filing  of  the  instrument.    That  the  fact  whether 
the  seizure  is  or  is  not  before  the  filing  of  the  mortgage  is  of 
no  moment  in  determining  whether  the  person  is  a  creditor 
within  the  law  is  made  apparent  from  the  silence  of  the  law 
as  to  this  fact,  in  connection  with  the  injustice  and  absurd- 
ity of  such  an  interpretation  of  the  law.     If  the  date  of 
seizure  is  controlling,  a  creditor  whose  claim  antedates  the 
execution  of  the  mortgage,  and  who  therefore  extended  no 
credit  while  the  mortgage  was  withheld  from  record,  could 
destroy  a  mortgage  filed  one  minute  after  the  execution 
thereof  by  seizing  the  mortgaged  property  after  the  mort- 
gage had  been  delivered,  but  before  it  could  be  filed,  no 
:natter  how  great  the  diligence  of  the  mortgagee  in  filing  it, 
and  despite  the  fact  that  he  parted  with  value  on  the  ^®* 
security  of  the  mortgage;  and,  on  the  other  hand,  a  cred* 
iter  who  had  trusted  the  mortgagor  after  the  execution  and 
delivery  of  the  unfiled  mortgage,  relying  on  the  apparent 
freedom  of  the  property  from  liens,  would  lose  all  right  to 
protection  by  the  subsequent  filing  of  the  mortgage,  although 
not  filed  until  after  the  expiration  of  a  year  perhaps,  provided 
it  were  filed  before  such  creditor  should  seize  the  property. 
The  language  of  the  statute  is  not  that  the  mortgage  is  void 
as  against  creditors  ^  until "  it  is  filed.     This  would  warrant 
the  constroction  that  the  property  could  be  seized  by  creditors 
and  the  mortgage  ignored  until  it  had  been  filed.    The  statute 
makes  the  mortgage  void  "  unless"  it  is  filed.    This  indicates 
A  purpose  to  fix  the  rights  of  those  who  in  the  future  shall 
deal  with  the  owner  on  the  faith  that  the  property  is  unen« 
cumbered.     As  to  those  persons  it  is  not  merely  void  until  it 
is  filed;  it  is  void  for  all  time — void  just  the  same  whether 
they  seize  the  property  before  or  after  the  mortgage  is  filed. 
We  have  seen  that  the  word  ''creditors"  cannot  have  its 
broadest  significance  in  this  statute.    No  court  has  pretended 
to  hold  that  the  mere  fact  that  the  person  was  a  creditor 
during  the  interval  between  the  execution  and  filing  of  the 
mortgage  would  entitle  him  to  claim  the  benefit  of  the  act. 
It  is  unjustifiable  to  place  upon  the  statute  the  construction 
limiting  the  meaning  of  this  word  to  those  who  have  actually 
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seized  the  property  before  the  mortgage  is  filed.  It  would 
not  be  in  harmony  with  the  spirit  of  the  law.  It  would  de- 
feat its  purpose,  which  is  protection  to  those  who  act  in 
ignorance  of  the  unfiled  security,  by  taking  that  protection 
from  those  who,  having  dealt  with  the  mortgagor  after  the 
execution  and  before  the  filing  of  the  mortgage  on  the  theory 
that  the  property  was  unencumbered,  should  fail  to  seize  the 
property  before  the  mortgage  should  be  filed;  and,  on  the 
other  hand,  it  would  extend  the  protection  of  the  statute  to 
those  who  have  no  claim  to  its  protection  because  they  did 
not  act  after  its  execution,  but  before,  who  have  not  been 
prejudiced  in  the  least  by  its  being  kept  from  record;  it 
would  extend  to  this  class  protection  should  such  creditors 
levy  upon  the  mortgaged  property  *^^  before  the  filing  of  the 
security.  We  cannot  give  the  word  **  creditors"  in  this  stat- 
ute its  broad,  comprehensive  meaning;  neither  can  we  attach 
a  qualification  which  leads  to  such  absurd,  unjust  results, 
which  runs  counter  to  the  manifest  policy  of  the  law.  In 
what  light,  then,  should  this  word  be  interpreted?  The 
answer  seems  obvious.  We  must  look  to  the  purpose  of  the 
law.  We  find  it  is  a  law  designated  to  protect  those  who 
deal  with  the  owner  of  mortgaged  property  under  circum- 
stances indicating  that  they  relied  on  the  freedom  of  the 
property  from  encumbrances,  because  there  was  no  record 
thereof.  Its  policy  as  to  such  persons  is  to  protect  them 
against  all  secret  chattel  mortgage  liens.  To  bring  them- 
selves within  the  spirit  of  the  law  they  must  show  that  such 
mortgage  existed,  and  was  unfiled  when  they  dealt  with  the 
owner  of  the  property.  This  statute  intends  to  protect  ored. 
iters  in  the  same  spirit,  and  in  only  the  same  spirit,  in  which 
it  protects  subsequent  purchasers  and  mortgagees.  Pur- 
chasers and  encumbrancers,  to  be  entitled  to  protection,  must 
be  purchasers  and  encumbrancers  in  good  faith  for  value: 
Comp.  Laws,  sec.  4379.  Whether  those  words  "in  good 
faith  for  value"  are  used  in  such  a  statute  is  unimportant. 
They  are  often  interpolated  into  such  a  law  by  construction 
because  of  its  obvious  policy.  Now,  it  is  well  established 
that  one  who  purchases  or  takes  security  for  an  antecedent 
debt  is  not  entitled  to  the  protection  of  such  a  statute.  The 
reason  is  that  he  has  not  altered  his  position  to  his  detriment 
on  the  strength  of  the  apparent  freedom  of  the  property  from 
encumbrance.  The  cases  are  unanimous  on  this  point: 
People^ B  Sav.  Bank  v.  Bates^  120  U.  S.  556;  Button  v.  Rathbone^ 
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126  N.  Y.  187;  Cassidy  r.  HarreUon,  1  Col.  App.  458,  and 
authorities  there  cited. 

Again,  notice  of  the  unfiled  chattel  mortgage  destroys  his 
right  to  protection.  The  reason  is  that  he  has  not  altered 
his  position  to  his  detriment  relying  on  the  apparent  freedom 
of  the  property  from  encumbrance.  He  knows  that  it  is 
encumbered.  Why  should  not  the  word  **  creditors"  be  inter- 
preted in  the  light  of  this  ••*  same  policy  of  the  law?  Why 
should  general  creditors  receive  unreasonable  protection,  on 
the  one  hand,  or  be  denied  reasonable  protection,  on  the  other 
hand?  Why  should  they  be  more  favored  than  creditors 
who  have  taken  security  on  the  property?  It  is  no  answer 
to  say  that  the  words  ''in  good  faith  for  value"  do  not  relate 
to  the  word  '*  creditor."  They  would  be  meaningless  if  they 
did.  When  they  refer  to  a  mortgagee,  they  mean  the  parting 
of  value  on  the  strength  of  the  security  without  notice.  But 
it  would  be  idle  to  talk  about  a  credit  or  *'  in  good  faith  for 
value,"  except  to  indicate  that  he  had  a  bona  fide  claim 
against  the  debtor.  These  words  would  not  mean  that  the 
ereditor  had  extended  the  credit  relying  on  the  silence  of  the 
record  as  to  the  existence  of  a  chattel  mortgage.  It  is  true 
that  language  might  have  been  employed  in  the  statute  which 
would  have  expressly  indicated  what  this  court  regards  as 
the  purpose  of  the  statute.  But  the  act  then  would  not  have 
shown  more  clearly  what  was  its  object.  Its  policy  is  pro- 
tection, and  we  know  that  the  lawmaking  power  bad  no 
thought  of  protecting  those  who  did  not  need  protection — 
those  who  had  not  changed  their  position  to  their  disadvan- 
tage because  of  the  failure  to  file  the  security.  The  word 
^  sabsequonty"  as  applied  to  purchasers  and  encumbrancers, 
does  not  relate  to  creditors.  But  this  gives  no  warrant  to  the 
inference  that  all  creditors,  existing  as  well  as  subsequent, 
were  intended  to  be  protected.  It  would  have  defeated  in 
part  the  policy  of  the  law  had  only  subsequent  creditors 
been  included  in  the  statute.  It  would  have  cut  off  from 
the  protection  of  the  law  those  existing  creditors  who,  while 
the  default  in  filing  the  mortgage  continued,  should  alter 
their  position  to  their  detriment,  as  by  releasing  security,  or 
by  extending  the  time  of  payment.  The  language  of  the 
court  in  Broum  v.  Brabb,  67  Mich.  17,  11  Am.  St.  Rep.  549, 
on  this  point  meets  our  approval.  Said  the  court:  ''  To  my 
mind  the  reason  why  the  word  'subsequent'  was  not  inserted 
in  the  statute  before  the  word  *  creditors'  was  to  meet  just 
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that  contingency  where  an  existing  creditor  might  suffer  in- 
jury  by  relying  upon  the  *^*  apparent  situation,  and  so  be 
damnified  by  postponing  action,  or  extending  the  time  of 
credit  already  given,  or  possibly  in  some  other  manner.*^ 
Unless  we  interpret  the  word  *^  creditors"  in  the  light  of  the 
spirit  of  the  statute  as  applicable  to  purchasers  and  mort* 
gagees,  we  will  ultimately  find  ourselves  involved  in  the  most 
absurd  distinctions.  One  who  takes  a  second  mortgage  te 
secure  an  existing  debt  is  not  entitled  to  protection  as  against 
a  prior  unfiled  mortgage  of  which  he  had  no  notice,  although 
he  puts  his  mortgage  on  file  before  the  first  mortgage  is  filed; 
but  if  the  same  creditor  will  refuse  to  accept  what  would 
seem  to  be  a  good  security,  he  may,  by  suing  upon  his  debi» 
and  by  levying  upon  the  property  before  the  mortgage  is 
filed,  secure  a  lien  which  will  be  paramount  to  that  of  the 
mortgage.  This  result  is  inevitable  unless  we  look  at  the 
spirit  of  the  law  in  construing  the  word  '^creditors.'' 

Again,  a  subsequent  mortgagee  for  present  value  is  not  pro* 
tected  if  he  has  notice  of  the  existence  of  the  unfiled  mort^ 
gage  when  he  takes  his  security  and  extends  the  credit;  but 
if  he  will  lend  on  the  general  credit  of  the  mortgagor,  and 
refuse  the  proffered  security,  he  may,  it  is  contended,  by  suing 
on  his  claim,  and  attaching  the  mortgaged  properly  before 
the  filing  of  the  mortgage,  obtain  a  superior  lien.  So(pe  of 
the  courts  seem  to  hold  that  notice  of  the  chattel  mortgage 
at  the  time  of  the  making  of  the  seizure  will  defeat  the  cred* 
itor*s  right  to  assail  it  as  void.  But  why  should  this  notice 
work  to  his  prejudice  if  he  gave  credit  while  the  mortgage 
was  withheld  from  record  ?  The  criticism  on  this  doctrine  in 
Crooks  ▼.  Stuarty  7  Fed.  Rep.  800-803,  meets  our  approvaL 
Said  the  court:  "One  who  gives  credit  to  a  merchant  in 
the  open  and  exclusive  possession  of  a  stock  of  merchan* 
dise  upon  which  there  is  no  recorded  lien  has  a  right  to 
assume  that  he  is  dealing  with  the  owner  of  such  stock, 
and  to  rely  upon  such  ownership  in  extending  credit.  If 
he  is  to  be  affected  by  any  secret  lien  upon  such  stock 
which  may  be  recorded  before  he  secures  a  lien  by  levy 
or  otherwise,  it  will  generally  happen  that  the  first  notice 
to  him  upon  which  he  can  make  an  affidavit  for  *^  attach* 
ment  will  be  the  recording  of  the  lien,  so  that  the  circum* 
stance  that  gives  him  the  right  cuts  off  the  remedy/'  The 
absence  of  any  express  qualification  of  the  word  *' credit, 
ors"  is  not  significant  of  an  intent  to  use  that  word  in  its 
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broadest  sense,  unlimited  by  the  spirit  of  the  statute.  It  baa 
frequently  been  held  that  a  registration  or  a  recording  law 
affords  no  protection  to  purchasers  or  mortgagees  who  take 
with  notice  of  the  unfiled  or  unrecorded  instrument,  or  who 
part  with  no  value  on  the  strength  of  the  silence  of  the  record, 
although  there  is  nothing  in  the  statute  to  qualify  the  words 
''purchasers  or  mortgagees";  such  as  the  phrases ''in  good 
faith,"  or  "  for  value,"  or  •'  without  notice."  The  manifest 
spirit  of  the  law  makes  the  employment  of  any  such  language 
unnecessary:  Allen  v.  McCalla^  25  Iowa,  464;  96  Am.  Dec.  56; 
LeNeve  v.  Le  Neve,  2  Lead.  Cas.  Eq.  182-184,  and  cases  in 
note;  Tolbert  v.  Horton,  81  Minn.  618;  Dyer  v.  Thorstadj  35 
Minn.  534.  The  only  interpretation  which  can  be  placed  on 
the  word  "creditors"  to  prevent  decisions  which  will  give  to 
general  creditors  protection  when  morally  they  are  not  en- 
titled to  it,  and  withhold  that  protection  when  in  justice 
it  should  be  extended  to  them— the  only  construction  which 
will  give  to  them  the  same  measure  of  protection,  and  no 
more,  as  is  accorded  to  creditors  who  take  security  on  the 
property — is  the  construction  which  regards  the  general  cred- 
itor as  standing,  for  the  purposes  of  this  statute,  in  just  the 
same  position  he  would  have  occupied  had  he  taken  secu* 
rity  when  his  debt  was  incurred,  or  his  position  was  altered 
to  his  detriment,  with  the  single  exception,  of  course,  that  he 
cannot  be  regarded  as  standing  in  that  position  when  his  debt 
was  incurred  before  the  unfiled  mortgage  was  given.  In  such 
a  case,  having  no  lien,  as  he  would  have  had  had  he  taken 
security,  he  can  claim  no  priority  of  lien  by  virtue  of  a  prior 
mortgage;  and,  having  trusted  the  debtor  before  any  default 
in  filing  the  subsequent  mortgage  existed,  he  has  no  claim  to 
protection  as  a  creditor.  If  subsequently,  while  the  mort- 
gage is  withheld  from  record,  such  creditor,  without  notice 
thereof,  alters  his  position  to  his  disadvantage,  he  is  entitled 
to  ***  protection,  if  he  would  have  been  entitled  to  proteo- 
tion  had  he  then  taken  a  mortgage  on  the  property.  Knowl- 
edge of  the  unfiled  mortgage  possessed  by  the  general  creditor 
when  he  changes  his  position  to  bis  detriment  should  be  as 
fatal  to  his  right  to  protection  as  it  would  be  had  he  taken  a 
mortgage  on  the  property  with  such  knowledge.  A  lien  un* 
der  attachment  should  be  regarded  as  conferring  no  greater 
rights  under  the  same  circumstances  than  a  lien  under  a 
mortgage. 
The  construction  which  has  uniformly  been  placed  upon  the 
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word  '*  creditors"  in  statutes  providing  for  the  refiling  of  chat- 
tel mortgages  is  in  the  direction  of  the  interpretation  which 
meets  our  approval  in  this  case.  Although  the  word  ''  cred* 
iters"  is  used  without  qualification,  and  the  mortgage  de- 
clared void  as  to  them  when  not  refiled  within  a  certaiu 
period,  the  courts  have  invariably  held  that  one  who  seised 
the  property  before  the  default  occurred  could  not,  after  the 
default,  be  regarded  as  a  creditor  within  such  a  statute,  al- 
though he  was  in  fact  a  creditor:  Lowe  v.  Wingj  56  Wis.  33; 
Case  V.  Conroe,  13  Wis.  498;  80  Am.  Dec.  752;  Edson  v.  Neuh 
ell,  H  Minn.  228;  Corbin  v.  Kincaid,  83  Kan.  652;  Frank  v. 
Hayter,  73  Mo.  672;  Howard  v.  First  Nat.  Bank,  44  Kan.  649; 
UUrtian  v.  Duncan^  78  Wis.  213.  See  language  of  court  in 
Swiggett  v.  Dodson^  38  Kan.  702.  We  find  express  authority 
for  or  in  support  of  our  views  in  Brown  v.  Brabb^  97  Mich.  17; 
11  Am.  St.  Rep.  549;  Crippen  v.  Jacobson^  56  Mich.  386; 
Waiie  V.  Mathews^  50  Mich.  392;  Fearey  v.  Cumming^^  41 
Mich.  376;  Dyer  v.  Thorstady  35  Minn.  534;  Thompson  v.  Van 
Veehten,  27  N.  Y.  568;  Argall  v.  Seymour,  48  Fed.  Rep.  548; 
Boot  V.  Earl,  62  Mich.  420;  Cutler  v.  Steele,  85  Mich.  627. 
In  Brown  v.  Brabb,  97  Mich.  17,  11  Am.  St.  Rep.  549,  the 
court  say:  '^  The  language  of  the  statute  contains  no  qual* 
ifications  as  to  the  time  the  creditors  become  such.  It 
does  not  say  that  the  unfiled  mortgage  shall  be  void  as  to 
subsequent  creditors,  and  this  has  led  some,  courts  to  hold 
that  it  is  void  as  to  all  creditors.  But  a  qualification  is 
^^^  plainly  implied  from  the  language  of  the  whole  section, 
considered  with  reference  to  the  object  of  the  law.  It  must 
be  remembered  that  the  filing  is  designed  to  take  the  place 
of  the  delivery  of  the  property.  The  object  of  the  law  is  to 
protect  persons  dealing  upon  credit  with  one  who  is  in  pos- 
session of  personal  property  as  the  ostensible  owner,  upon  the 
reliance  of  such  ownership,  from  secret  conveyances  by  which 
he  is  enabled  to  obtain  a  fictitious  credit  to  which  he  would 
not  be  entitled  if  the  true  situation  were  known.  Until  such 
secret  conveyance  is  given,  the  law  has  no  force.  There  is 
nothing  for  its  provisions  to  operate  upon,  and  the  creditor 
has  the  protection  of  the  ordinary  remedies  for  the  enforce- 
ment of  his  demands.  These  are  not  enlarged  by  the  stat* 
ute,  and  no  new  rights  or  remedies  are  conferred  upon  the 
creditor.  To  him  it  makes  no  difference  whether  the  debtor 
sells,  mortgages,  or  gives  away  his  property,  either  secretly 
or  openly,  unless  it  is  done  with  intent  to  defraud  him.    His 
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remedy  to  reach  the  property  conveyed  depends  entirely  upon 
the  fraudulent  character  and  intent  with  which  the  debtor 
has  conveyed  it  away.     As  to  him,  the  debtor  may  secure 
another  person  by  delivering  the  property  to  him,  followed 
by  a  continued  change  of  possession,  in  which  case  he  would 
not  be  likely  to  extend  any  further  credit.     But  suppose,  in- 
stead, his  debtor  gives  a  mortgage  in  good  faith,  to  secure  an 
honest  debt,  to  another  creditor,  or  for  a  present  consider- 
ation, for  a  loan  of  money;  there  is  nothing  in  the  quality  of 
these  acts  by  which  he  is  injured.     There  is  no  legal  wrong 
done  him;  nor  is  there  any  legal  wrong  done  him  if  the  mort- 
gage is  kept  secret  or  unfiled,  unless  he  has  thereby  been  led 
to  extend  new  credit  or  further  time,  or  has   been  led  to 
abstain  from  taking  action  to  collect  his  debt,  in  ignorance  of 
the  real  situation.    It  would  seem  unreasonable  that  without 
extending  any  new  credit,  or  otherwise  suffering  loss  on  ac- 
count of  the  mortgage  being  kept  from  the  files,  or  being  filed 
in  a  wrong  place,  he  could  be  permitted  to  say  that  the  mort- 
gage is  void  as  to  him,  and  that  he.  would  attach  the  **® 
property,  nnd  deprive  the  owner  of  his  security,  simply  be- 
cause he  had  failed  to  comply  with  the  law.     He  has  not 
been  led  to  do  or  to  omit  doing  any  thing  upon  the  strength 
of  such  noncompliance  with  the  statute.     And  herein  lies 
the  difference  between  his  case  and  the  innocent  purchaser 
or  encumbrancer  under  the  recording  laws.     These  protect 
subsequent  purchasers  and  encumbrancers  in  good  faith,  who 
have  been  led  to  rely  upon  the  record  title.    To  my  mind  the 
reason  why  the  word  ^subsequent'  was  not  inserted  in  the 
statute  before  the  word  'creditors'  was  to  meet  just  that 
contingency  where  an  existing  creditor  might  suffer  an  injury 
by  relying  upon  the  apparent  situation,  and  so  be  damnified 
by  postponing  action,  or  extending  time  of  credit  already 
given,  or  possibly  in  some  other  manner,"     In  Thompson  v. 
Van  VechUnj  27  N.  Y.  568,  the  court  say:  "  But  when  they 
[creditors]  present  themselves  with  their  process,  they  may, 
I  think,  go  back  to  the  origin  of  their  debt,  and  show,  if 
they  can,  that,  when   it  was  contracted,  the   encumbrance 
with  which  they  are  now  confronted  existed,  and  was  kept 
secret  by  being  withheld  from  the  proper  office."    In  Kitchen 
V.  Lowery^  127  N.  Y.  53,  the  court  say  of  certain   unfiled 
chattel  mortgages:  "  They  may  be  void  as  to  creditors,  for  the 
reason  that  they  were  not  filed  at  the  time  the  credit  wa& 
given," 
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To  Bum  up  our  views  as  to  the  proper  construction  to  be 
given  the  word  **  creditors"  in  this  statute,  we  say  that  the 
word  must  have  some  restriction  placed  upon  its  broad 
meaning  to  prevent  the  most  absurd  consequences;  that 
there  is  nothing  in  the  language  or  spirit  of  the  law  which 
will  warrant  the  view  that  the  right  to  assail  an  unfiled 
mortgage  depends  entirely  upon  the  fact  whether  the  seisure 
of  the  mortgaged  property  does  or  does  not  antedate  the  filing 
of  the  mortgage.  Such  a  construction  would  result  in  ex* 
tending  protection  when  it  ought  not  to  be  extended,  and  in 
withholding  it  when  the  creditor  has  a  moral  right  to  claim 
it.  As  the  word  must  have  some  limitation  placed  upon  its 
meaning,  the  only  sound  limitation  is  one  which  makes  the 
statute  harmonious  in  all  its  provisions,  which  does  not  un* 
reasonably  *^^  discriminate  either  in  favor  of  or  against 
general  creditors,  but  places  them  under  the  same  protection 
accorded  to  encumbrancers.  Certainly  it  is  unjustifiable  to 
give  the  general  creditor  better  protection  under  this  statute 
than  the  creditor  with  security  on  the  very  property  embraced 
in  the  unfiled  mortgage.  There  is  nothing  in  the  words  or 
policy  of  the  law  which  lends  countenance  to  a  distinction 
eo  anomalous.  We  therefore  hold  that,  as  the  debt  for  which 
the  attaching  creditor  seized  the  property  was  a  debt  con- 
tracted before  the  execution  and  delivery  of  the  mortgage, 
and  while,  therefore,  there  was  no  default  in  filing  it,  and,  aa 
it  does  not  appear  that  the  creditor,  after  the  giving  of  the 
mortgage  and  before  it  was  filed,  in  any  manner  altered  hia 
position  to  his  detriment,  the  mortgage  lien  is  paramount 
even  assuming  that  a  valid  levy  was  made  before  the  mort-> 
gage  was  filed. 

It  is  next  urged  that  the  plaintiff  is  not  entitled  to  judg- 
ment for  a  delivery  of  the  property,  because,  as  it  is  con* 
tended,  his  once  valid  lien  has  been  lost  by  his  failure  to 
renew  the  mortgage  by  refiling  a  copy  of  the  same,  together 
with  a  statement  of  the  amount  due,  as  required  by  chapter 
41  of  the  Laws  of  1890.  This  is  a  most  peculiar  law.  It  haa 
certainly  not  answered  its  purpose  if  the  object  of  its  enact- 
ment was  to  settle  controversies  with  respect  to  the  meaning 
of  the  then  existing  laws  regulating  that  subject.  It  providea 
as  follows: 

^That  a  mortgage  of  personal  property  shall,  unless  duly 
renewed  as  provided  in  section  2  of  this  act,  cease  to  be  valid 
as  against  the  original  mortgagee  and  mortgagori  his  heirs  or 
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assignSy  and  against  any  attaching  or  execution  ereditor  of 
the  mortgagor,  or  any  subsequent  purchaser  or  mortgagor  of 
the  property,  in  good  faith,  whether  the  title  of  such  purchaser 
shall  vest,  or  the  lien  of  such  creditor  or  mortgagee  shall 
attach,  prior  or  subsequent  to  the  expiration  of  the  three  year 
period  or  periods  in  section  2  of  this  act  mentioned. 

**  Ssc.  2.  In  order  to  preserve  and  continue  its  priority  of 
lien,  every  chattel  mortgage  must,  not  less  than  ten  or  more 
than  thirty  days  immediately  preceding  the  expiration  of 
three  years  from  the  '^'  date  of  the  filing  thereof,  be  renewed 
by  the  filing  in  the  office  of  the  register  of  deeds  of  the  proper 
county  of  a  copy  of  such  mortgage,  together  with  a  statement 
of  the  amount  or  balance  of  the  mortgage  debt  for  which  a 
lien  is  still  claimed,  duly  subscribed  and  sworn  to  by  the  then 
owner  of  the  mortgage,  his  agent  or  attorney;  and  in  like 
manner  the  copy  and  statement  of  debt  must  be  again  filed 
every  three  years,  or  the  mortgage  shall  cease  to  be  valid  as 
against  the  parties  in  section  1  of  this  act  mentioned."  This 
statute  must  be  construed  with  a  view  to  the  object  of  the 
law  in  requiring  a  chattel  mortgage  to  be  filed  and  to  be 
refiled  after  the  lapse  of  a  certain  period.  Filing  is  a  substi- 
tute for  possession:  Jones  on  Chattel  Mortgages,  sees.  176, 
178,  286,  237;  Morrow  v.  Reed,  30  Wis.  81;  Harrington  v. 
Brittan,  28  Wis.  541;  Dolan  v.  Van  Demark,  85  Ean.  304; 
Fromme  v.  Jones,  13  Iowa,  474;  Janvrin  v.  Fogg,  49  N.  H. 
840;  Parsell  v.  Thayer,  39  Mich.  467;  Nicklin  v.  Beits  Spring 
Co.,,  11  Or.  406;  50  Am.  Rep.  477.  When  possession  is  imme* 
diately  delivered  it  is  unnecessary  to  file  the  mortgage.  If 
possession  is  taken  by  the  mortgagee  before  the  period  arrives 
at  which  the  mortgage  is  required  to  be  renewed  there  is  no 
reason  why  the  failure  to  renew  it  should  affect  its  validity. 
There  is  ample  authority  to  support  this  construction  of  the 
statute:  Dayton  v.  People's  Sav.  Bank,  23  Kan.  421;  Jones  on 
Chattel  Mortgages,  sees.  294,  297;  Porter  v.  Parmley,  43  How. 
Pr.  445,  459;  on  appeal,  52  N.  Y.  185;  Howard  v.  First  NaU 
Banh^  44  Ean.  549.  See,  also,  Hauselt  v.  Harrison^  105  U.  S. 
401;  AppUwhiU  v.  HarreU  MM  Co.,  49  Ark.  279;  National 
Bank  v.  Sprague,  21  N.  J.  Eq.  530.  The  plaintiff  took  posses- 
fion  of  the  property,  under  claim  and  delivery  proceedings  in 
this  action,  long  before  he  was  required  to  renew  his  mort* 
gage,  and  was  in  possession  of  the  property  at  the  time  of 
triaL  The  judgment  in  this  case  required  him  to  return  the 
property  to  the  defendants.    Being  in  possession  before  Ihe 
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time  arrived  at  which  the  statute  requires  a  chattel  mortgage 
to  be  renewed,  there  was  no  occasion  for  renewing  it.  We  think 
that,  upon  this  record  the  plaintiff  was  entitled  to  recover 
except  as  to  the  engine,  separator,  and  some  of  the  plows.  For 
*^*  the  error  of  the  court  in  rendering  judgment  for  the 
defendants  upon  the  findings  the  judgment  is  reversed  and 
«  new  trial  ordered. 
All  concur. 

ON  rbhbaring. 

We  have  carefully  considered  the  petition  for  rehearing. 
It  has  not  convinced  us  that  we  were  in  error.  It  is  urged 
that  it  appears  that  the  mortgagee  took  its  security  for  an 
antecedent  debt,  and  that,  therefore^  it  does  not  occupy  the 
«ame  vantage  ground  which  it  would  have  held  had  the 
^mortgage  been  taken  to  secure  a  loan  made  on  the  strength 
>of  that  security.  This  contention  is  founded  on  an  utter 
misapprehension  of  the  question.  A  mortgagee,  whether  for 
«  present  or  an  antecedent  debt,  whose  security  is  prior  in 
point  of  time,  is  entitled  to  priority  of  lien,  except  as  such 
priority  is  affected  by  the  statute.  We  hold  that  one  who 
attaches  for  a  debt  incurred  before  any  default  in  filing  the 
mortgage  exists  is  not  entitled  to  the  protection  of  the  stat- 
ute; that  he  is  not  within  its  manifest  policy  and  spirit. 
To  bring  himself  within  the  act  he  must  show  that  he  parted 
-with  value  while  the  default  existed.  But  a  mortgagee  who 
has  first  obtained  a  valid  lien  has  a  right  to  rely  upon  the 
priority  secured  by  what  the  law  regards  as  his  superior  dili- 
igence,  whether  the  mortgage  is  to  secure  an  old  or  a  new  debt. 
His  lien  is  protected,  unless  the  creditor  can  point  to  a 
statute  which  denies  the  mortgagee  such  protection.  The 
question  whether  the  attaching  creditor  comes  within  the 
statute  is  in  no  manner  affected  by  the  inquiry  whether  the 
mortgagee  took  his  security  for  an  existing  claim  or  a  newly 
created  indebtedness.  This  inquiry  only  becomes  important 
as  to  one  whose  lien  is  subsequent  in  point  of  time,  but  who 
claims  priority  of  right  It  is  never  made  to  determine  the 
jrights  of  one  who  has  secured  the  first  lien  in  point  of  time. 
He  stands  on  his  legal  priority,  until  one  having  a  subsequent 
lien  brings  himself  within  some  statute  which  will  give  him 
priority  of  right. 

It  is  also  urged  that  the  attaching  creditor  was  injured  by 
the  delay  in  enforcing  his  claim,  induced  by  the  failure  to  file 
the  *^^  chattel  mortgage,  creating  iu  his  mind  the  belief 
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of  the  solvency  of  the  debtor.  It  would  be  difficalt  to  Buppori 
such  a  contention  under  the  facts  in  this  case,  the  ezecutiooi 
of  the  mortgage  having  been  followed  by  the 'levy  of  the* 
attachment  within  a  few  days.  But  considering  this  argu- 
ment in  the  abstract,  without  reference  to  the  particular  factr 
of  this  litigation,  we  can  see  no  force  in  it  It  amounts  to 
this:  That  a  creditor  may  be  as  greatly  prejudiced  by  refrain«> 
ing  from  action,  relying  on  the  silence  of  the  record,  as  if  by 
a  binding  agreement  he  had  actually  extended  the  time  of 
payment.  But  how  is  the  creditor  injured  by  the  withhold* 
ing  of  the  mortgage  from  the  record  under  such  circum* 
stances?  Had  the  mortgage  been  immediately  filed  he  must 
have  attached  subject  to  it  He  is  in  no  worse  position  if  h» 
attaches,  and  the  mortgagee  who  has  not  filed  his  security 
claims  and  is  allowed  priority.  The  mortgage  is  simply  a. 
first  lien,  as  it  would  have  been  had  it  been  promptly  filed. 
But,  where  time  of  payment  is  extended  by  binding  agree-^ 
ment,  the  creditor  is  seriously  detrimented,  because  the  mero 
subsequent  discovery  of  an  unfiled  chattel  mortgage  will  not 
entitle  him  to  rescind  the  agreement  extending  the  time  of 
payment,  there  being  no  fraud.  To  hold  that  mere  inaction 
entitles  one  to  protection  would  be  to  overturn  elementary 
principles.  It  would  destroy  the  distinction  which  has  always 
been  recognized  between  subsequent  encumbrancers  for  a 
newly  created  indebtedness  and  those  who  have  merely  taken 
security  for  antecedent  obligations.  To  remain  passive  for 
a  day  because  lulled  into  a  sense  of  security  by  the  silence  of 
the  record  would  as  fully  entitle  to  protection  as  to  stand 
inactive  for  a  week  or  a  month,  or  even  a  year.  Upon  this 
theory,  then,  every  mortgagee  for  an  existing  claim  would 
become,  at  least  after  the  expiration  of  a  day,  an  encumbrancer 
entitled  to  protection  as  against  a  prior  unrecorded  instru- 
ment.    But  all  authority  is  against  this. 

It  is  also  urged  that  this  rule  will  have  a  tendency  to  encour^ 
age  fraud  by  inducing  the  withholding  of  mortgages  from  rec- 
ord. This  argument,  if  such  it  can  be  termed,  applies  with 
equal  force  '^^  to  the  doctrine  that  a  subsequent  chattel  mort- 
gagee for  an  antecedent  debt  is  not  protected  as  against  an  un- 
filed prior  mortgage  on  the  same  property.  The  first  mortgage 
may  be  withheld  from  record  for  a  year,  and  yet  one  who  was 
a  creditor  when  it  was  given,  and  who  has  not  since  it  was 
executed  altered  his  position  to  his  disadvantage,  cannot,  by 
taking  a  second  mortgage  on  the  property,  although  without 
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knowledge  of  the  unfiled  lien,  secure  any  priority,  however 
long  thereafter  the  first  mortgage  is  kept  from  record.  If  the 
mortgage  in  either  case  is  kept  from  record  for  a  fraudalent 
purpose,  a  different  rule  would  apply.  Nor -do  we  think  that 
one  who  takes  security  for  an  honest  debt  will  care  to  risk 
that  security  by  failingi  without  reason,  to  file  it  as  required 
by  law.  There  can  be  no  pretense,  under  the  facts  of  this 
case,  that  the  attaching  creditor  refrained  from  taking  steps 
to  collect  his  claim  because  of  the  silence  of  the  record. 
Only  three  days  elapsed  between  the  execution  of  the  mort- 
gage and  the  commencement  of  the  action  in  which  the  prop- 
erty was  seized.  He  was  not  stirred  to  action  by  discovering 
that  a  chattel  mortgage  had  been  given.  Nor  is  there  aught 
to  indicate  that  he  would  have  enjoyed  an}  «oore  advanta- 
geous  position  had  the  mortgage  been  filed  the  day  it  was 
given,  and  had  he  thereafter,  and  on  the  same  day,  com- 
menced his  suit  and  seized  the  property.  It  is  said  that,  if 
the  creditor  whose  claim  accrues  while  the  default  in  filing 
the  mortgage  exists  is  to  be  protected  even  after  the  mort- 
gage is  filed  he  may  wait  two  years,  and  then,  by  attaching, 
surprise  the  mortgagee,  who  will  be  injured  because  he  has 
not  anticipated  that  his  lien  could  be  so  defeated.  But  is  the 
innocent  creditor  who  parts  with  his  money  on  the  strength 
of  the  mortgagor's  credit — a  credit  frequently  created  because 
of  his  ownership  of  unencumbered  property — to  be  debarred 
his  right  to  rely  on  the  silence  of  the  record  merely  by  reason 
of  the  filing  of  the  mortgage  before  he  can  seize  the  property 
for  his  claim?  Debts  are  seldom  payable  when  incurred, 
and,  if  the  subsequent  filing  of  the  unfiled  instrument  is  to 
destroy  the  innocent  creditor's  right  to  protection,  the  greatest 
injustice  will  be  done  him;  for  it  will  '^^  be  generally,  if  not 
invariably,  impossible  for  him  to  sue  upon  his  claim  until 
some  time  after  the  debt  is  contracted.  Moreover,  to  assert 
that  the  mortgagee  would  be  surprised  by  a  seizure  after  two 
years  is  to  beg  the  question.  He  is  not  surprised  if  the  law 
entitles  such  creditor  to  protection  whenever  he  attaches. 
The  mortgagee  knows  that  he  runs  the  risk  of  his  lien  being 
defeated  by  such  a  creditor  if  he  fails  for  a  time  to  file  his 
mortgage;  and  if  the  right  to  priority  has  once  attached  to  such 
creditor's  debt,  and  if  it  can  be  secured  by  a  seizure  beforo 
the  mortgage  is  filed,  wherein  is  the  mortgagee  detrimented 
if  such  seizure  is  allowed  priority  when  made  after  the  mort- 
gage is  filed?    We  are  aware  of  decisions  which  place  a  dif* 
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ferent  construction  upon  similar  statutes.  We  had  examined 
them  before  the  original  opinion  in  this  case  was  written,  but 
could  not  give  them  our  approval.  To  follow  them  would 
conduct  us  to  this  anomalous  position:  Had  the  attaching 
creditor  in  this  case  been  met  at  the  farm  by  an  offer  to  give 
him  a  mortgage  on  the  same  property,  and  had  this  offer 
been  accepted  by  him,  there  is  not  an  adjudication  which 
would  have  upheld  this  mortgage  as  a  lien  prior  to  the  unfiled 
mortgage  had  the  former  been  received  merely  as  security, 
without  any  extension  of  time  or  other  act  on  the  part  of  the 
creditor  to  bis  prejudice.  And  yet,  by  a  refusal  to  accept 
security,  it  is  contended  that,  under  the  same  statute  which 
has  denied  him  protection  as  mortgagee,  the  creditor  has 
actually  increased  his  rights,  and  has  secured  protection.  He 
has  been  benefited  by  hie  rejection  of  the  proffered  security. 
A  number  of  Minnesota  cases  are  cited  as  controlling.  They 
are  not  at  all  in  point.  In  Murch  v.  Swen8e%  40  Minn.  421, 
the  question  arose  under  the  Minnesota  statute  of  frauds* 
providing  that  every  sale,  unless  accompanied  by  an  imme- 
diate delivery,  and  followed  by  an  actual  and  continued 
change  of  possession,  etc.,  is  presumed  fraudulent  and  void 
as  against  creditors,  etc.,  unless  it  appears  that  the  transfer 
^as  made  in  good  faith.  The  word  '*  creditors,"  as  used  in 
this  statute,  is  expressly  defined  by  the  next  section  to  mean 
all  persons  who  are  creditors  of  the  vendor  at  any  time 
•^'^  while  the  property  remains  in  his  possession  or  under 
his  control:  Qen.  Stats.  1878,  c.  41,  sec.  16.  There  is  no  such 
definition  of  the  word  '*  creditors"  as  used  in  our  registry  law 
relating  to  the  filing  of  chattel  mortgages.  Moreover,  the 
object  and  construction  of  such  a  statute  are  different  from 
the  purpose  and  interpretation  of  a  mere  registry  law.  In 
Tolberi  v.  Eorton^  81  Minn.  518,  all  that  was  decided  was 
that  a  subsequent  mortgagee  who  took  with  actual  notice  of 
a  prior  unrecorded  mortgage  is  not  entitled  to  protection. 
How  this  can  be  an  authority  for  the  contention  of  the  attach- 
ing creditor  in  this  case  that  he  can  claim  protection  it  is 
difiQcult  to  see.  It  will  be  noticed  that  the  Minnesota  stat- 
ote  is  radically  different  from  ours.  It  contains  an  element 
which  makes  it,  as  to  mortgages,  a  statute  against  frauds 
and  perjury.  In  that  state  the  mere  filing  of  the  instrument 
will  tio^  suffice.  There  still  exists,  if  the  property  is  not 
delivered,  a  presumption  of  fraud  which  must  be  overcome: 
Oen.  Stats.  1878,  c.  39,  sec.  1.    Our  registry  law  contains  no 
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Buch  feature:  Comp.  Laws,  sees.  4379,  4657.  This  peculiar 
provision  of  the  Minnesota  act  is  noticed  by  both  opinions  in 
the  case,  as  well  the  dissenting  as  the  prevailing  opinion.  Id 
the  construction  that  such  statute  was  more  than  a  mere 
registry  law  all  members  of  the  court  agreed.  Bays  Judge 
Mitchell:  ^^  Our  statute  on  chattel  mortgages  is  not  a  mere 
registry  law,  as  seems  to  be  often  assumed.  It  is  a  statute 
declaring  certain  mortgages  void  as  to  certain  persons  unless 
certain  things  exist  or  are  affirmatively  made  to  appear."^ 
Bank  of  Farmingion  v.  EUia^  80  Minn.  270,  merely  decides 
that  it  is  not  essential  to  the  protection  of  a  subsequent  chat- 
tel mortgagee  in  good  faith,  as  against  an  unfiled  prior  chat* 
tel  mortgage,  that  the  former  should  place  his  mortgage  on 
file  before  the  prior  mortgage  is  filed.  This  decision  stands 
firmly  on  the  language  of  the  statute.  But  the  fact  that  the 
subsequent  mortgagee  was  a  mortgagee  in  good  faith  was 
not  controverted,  and  it  affirmatively  appeared  in  aid  of  the 
presumption  that  he  was  a  bona  fide  mortgagee,  that  the 
mortgagee,  on  taking  the  security  for  an  existing  debt,  sur- 
rendered '^*  a  valid  attachment  lien  on  the  mortgagor's 
crops,  thus  altering  bis  position  to  his  disadvantage,  relying 
upon  the  mortgage,  "his,  under  all  of  the  authorities,  con- 
stituted him  a  bona  fide  encumbrancer.  The  New  York  cases 
cited  to  support  the  view  that  the  seizure  before  the  actual 
filing  of  the  instrument  gives  priority  fully  support  this  posi- 
tion. But  the  highest  court  in  that  state  has  not  passed 
directly  on  this  point:  Karat  v.  Oane^  61  Hun,  533;  16  N.  Y. 
Supp.  385,  and  cases  there  cited.  Says  Mr.  Jones  in  his  work 
on  Chattel  Mortgages,  section  245:  '*But  in  New  York  it  is 
held  that  a  mortgage  not  duly  filed  is  void  as  against  a  gen- 
eral creditor  whose  claim  has  accrued  during  the  continu- 
ance of  the  default  in  filing  the  mortgage,  although  the 
creditor  is  not  in  a  position  to  raise  the  question  until  he  has 
obtained  a  judgment  or  process  against  the  property.  The 
object  of  the  act  is  to  prevent  the  setting  up  of  secret  mort* 
gages  against  persons  who  may  deal  with  the  mortgagor  od 
the  faith  that  his  property  is  not  thus  encumbered.  There- 
fore, when  a  creditor  has  obtained  judgment  and  execution,, 
he  may  go  back  to  the  origin  of  the  debt,  and  show,  if  he 
can,  that,  when  it  was  contracted,  the  encumbrance  with 
which  he  is  thus  confronted  was  kept  secret  by  beinf  with- 
held from  registry";  citing  Thompson  v.  Van  Vechien^  27 
N.  Y.  568;  SUwart  v.  Beale,  7  Hun,  405;  Fraser  v.  Gilbert^  11 
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Hun,  634.  In  this  condition  of  the  decisions  in  that  state 
we  believe  that  the  court  of  appeals  will  finally  settle  the 
construction  of  their  registry  law,  which  is  the  same  as  ourSi 
in  accordance  with  the  views  we  have  herein  expressed. 

It  is  also  urged  that  the  description  in  the  mortgage  was 
not  sufficient  as  to  third  persons  until  the  mortgage  was  filed. 
It  may  be  that  the  language  of  the  opinion  was  susceptible 
of  the  construction  that  the  statement  in  the  mortgage  that 
the  property  was  on  a  certain  section,  in  a  particular  town- 
ship and  range,  was  insufficient  as  to  attaching  creditors 
until  the  mortgage  had  been  filed.  But  this  is  not  our  view. 
Whenever  a  description  is  challenged  as  insufficient,  we  are  to 
inquire  whether  the  creditor,  after  inspecting  the  instrument, 
and  aided  by  the  inquiries  it  '^*  suggested,  could  have 
ascertained  what  property  was  intended  to  be  mortgaged. 
Apply  that  rule  to  this  case.  The  property  was  attached  on 
a  piece  of  real  estate  answering  to  the  description  contained 
in  the  mortgage  of  the  land  on  which  the  mortgaged  prop- 
erty was  situated.  Property  the  same  as  that  described  in 
the  mortgage  is  found  there.  It  is  owned  by  the  mortgagor. 
The  creditor  is  aware  of  his  ownership.  It  is  seized  by  him 
as  the  mortgagor's  property.  Would  a  sane  person  entertain 
a  doubt  whether  the  mortgage  was  intended  to  cover  the 
property  seized?  It  will  not  do  to  assert  that  the  creditor 
could  not  know  of  the  contents  of  the  mortgage  until  it  had 
been  filed.  Not  being  within  the  protection  of  the  law,  he  is 
bound  to  know  of  the  mortgage  and  its  contents  without  fil- 
ing. If  a  creditor  or  mortgagee  may  insist  that  a  description 
in  an  unfiled  mortgage  is  not  good  merely  because  he  did  not 
know  of  the  mortgage,  he  can  always  defeat  an  unfiled  mort- 
gage containing  the  most  minute  and  perfect  description  of 
the  property,  although  he  does  not  fall  within  the  scope  of 
the  statute  which  annuls  the  instrument  as  to  certain  classes 
of  persons  unless  filed.  The  description,  if  good  as  to  third 
persons  when  the  mortgage  is  filed,  is  equally  good  as  to 
them  although  the  instrument  is  not  filed.  Whether  such 
third  persons  are  protected  under  the  statute  as  against  such 
unfiled  mortgage  is  an  entirely  distinct  and  different  ques- 
tion. 

The  petition  for  rehearing  is  denied. 

Wallin,  J.,  having  been  of  counsel,  took  no  part  in  tlM 

above  decision. 
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CiUTRL  MoBTQAaas — SumoiaNOT  of  DaacRiFnov. — Ae  descriptioD  •! 
property  in  a  chattel  mortgage  U  Bufficieat,  as  a  general  mle,  when  it  will 
enable  a  third  party,  aided  by  inquiries  which  the  mortgage  itself  suggeetii 
to  identify  the  property:  Buck  ▼•  Davenport  8av,  Bankt  29  Neh,  407;  26 
Am.  St.  Rep.  392,  and  note.  This  subject  is  fully  treated  in  the  extended 
note  to  BoiTeU  ▼.  Fiach,  14  Am.  St.  Rep.  239-247. 

Attachment — Lett  of  on  Mortgaged  Chattels.— A  levy  of  attach- 
ment on  mortgaged  chattels  is  not  void,  although  the  amount  of  the  debt 
■ecored  by  the  mortgage  is  not  paid  or  tendered  as  required  by  statute  in  a 
ease  where  an  attaching  creditor  attacks  the  validity  of  the  mortgage:  Hib^ 
hard  Y.  Zenor^  75  Iowa,'  471;  9  Am.  St.  Rep.  497. 

Chattel  MoRTOAaaB— Etfeot  of  Knowledge  of  to  DisFmasa  with 
Nbcessftt  fob  Registration.— Actual  notice  of  the  existence  of  a  chattel 
mortgage  dispenses  with  uonstruotive  notice  by  recordation  thereof:  Notea  to 
Brown  y.  James  H.  Campbeli  00.^  21  Am.  St  Rep.  282;  and  AUem  ▼.  Jfe- 
OUK  96  Am.  Dea  64. 


FaHBT   V.    ESTBRLEY    MaOHINB    GoMPANT. 

[8  North  1>axota,  220.] 

Bm  Judicata.— Whev  the  Reoord  dobs  not  Srtlh  m  QvasnoN 
oral  evidenoe  is  admissible  to  show  what  was  in  fact  deeided. 

Bm  Judicata— Pleading.— If  an  answer  seeking  to  interpose  the  plea  d 
res  judicata  learea  in  doubt  what  was  decided  in  the  former  action  the 
plea  is  not  sufficient. 

Bm  Jvdioata.— If  a  Judgment  mat  haye  aaaa  Based  upon  Eithkr  or 
Two  oa  Moaa  Issues  presented  in  the  pleadings  it  is  not  oonolnsiTe 
npon  either  unless  evidenoe  is  received  to  show  which  issue  was  in  fast 
determined  as  the  ground  of  the  former  adjudication.  Uncertainty  as 
to  what  was  in  fact  decided  is  fatal  to  the  use  of  a  judgment  as  aa 
estoppeL 

Judgment— Estoppel. — Where  in  an  Action  bt  thh  Holdbh  of  a 
Nbootiable  Nora  the  defendant  pleads  that  it  was  given  upon  a  pur- 
chase of  certain  property  by  him,  and  that  he  hss  rescinded  the  con* 
tract  of  purchase  because  of  a  breach  of  warranty,  and  judgment  is 
entered  in  favor  of  the  plaintiff,  such  judgment  is  not  conclusive  against 
the  defendant  in  another  action  that  there  was  no  breach  of  warranty, 
because  though  the  breach  had  been  proved  in  a  former  action,  still  the 
Judgment  might  have  been  in  favor  of  the  plaintiff  on  the  ground  that 
he  was  an  indorsee  of  the  note  before  maturity  in  good  faith,  and  there* 
fore  could  not  be  prejudiced  by  defenses  existing  against  the  original 
payee. 

%klA,  Rescission  for  Breach  of  Warrantt. — Where,  on  the  sale  of  per^ 
sonalty,  a  warranty  is  given  and  the  purchaser  is  required  to  give  notice 
both  to  the  vendor  and  his  agent  of  alleged  defects  in  the  property,  the 
vendee  cannot  recover  for  a  breach  of  warranty  where,  though  he  gave 
notice  to  the  agent,  he  did  not  to  the  vendor  as  stipulated  for.  Waivei 
of  this  notice  on  the  part  of  the  principal  cannot  be  presumed  from 
the  act  of  such  agent,  nor  from  that  of  any  employee  who  is  not  shown 
to  have  had  special  authority  from  the  vendor  to  make  such  waiver* 
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Damaobs  may  bb  Rbootered  bob  a  Breach  of  Warranty  of  Pebsohal 
Pbopbrtt  sold  to  the  plaintiff  and  for  which  he  gare  a  negotiable  prom* 
iaaory  note,  though  it  remains  nnpaid,  but  the  judgment  should  giro 
the  defendant  the  privilege  of  returning  such  note  within  a  designated 
time,  if  he  can,  although  he  has  negotiated  it  to  a  bona  fidt  purchaser. 

McCumher  &  Bogart^  for  the  appellant. 

W.  E,  Pureell  and  L.  B.  Everdell,  for  the  respondent. 

"^  CoBLiss,  J.  The  basis  of  this  action  is  the  rescission 
of  a  contract  for  the  sale  and  purchase  of  a  twine-binding 
harvester.  The  plaintiff  purchased  the  property  of  the  de- 
fendant for  one  hundred  and  ten  dollars,  giving  his  negotiable 
promissory  note  therefor.  Upon  the  sale  a  written  warranty 
was  given  to  plaintiff  by  defendant.  Plaintiff,  claiming  that 
the  harvester  was  mot  as  warranted,  returned  the  machine, 
and  brought  suit  to  recover  the  purchase  price,  alleging  the 
defendant  had  negotiated  the  note  before  maturity  thereof. 
One  of  the  defenses  set  forth  in  the  answer  was  estoppel  by 
record.  This  defense  was  struck  out  on  motion  at  the  trial. 
We  are  thus  compelled  to  determine  its  sufSciency.  It  set 
op,  in  substance,  that  the  note  was  transferred  to  the  First 
National  Bank  of  Whitewater,  Wisconsin,  and  that  suit  was 
brought  upon  it  by  the  bank  before  a  justice  of  the  pence, 
and  that  in  that  suit  the  defendant  therein,  and  the  plaintiff 
in  the  case  at  bar,  relied  as  a  defense  upon  the  same  breach 
of  warranty,  followed  by  the  same  rescission  of  the  contract 
of  purchase,  which  constitutes  the  groundwork  of  his  cause 
of  action  in  this  case.  Judgment  was  '''  rendered  in  that 
action  against  the  defendant  therein  (the  plaintiff  in  this 
case)  for  the  full  amount  of  the  note.  The  defendant  in  the 
present  action  was  not  a  party  to  that  suit;  but  waiving  this 
point,  whatever  force  it  may  have,  we  are  clear  that  the  trial 
court  did  not  err  in  holding  the  defense  insufQcient  The 
record  of  the  case  before  the  justice  of  the  peace  is  set  forth 
in  the  answer.  It  appears  from  that  record  that  the  plaintiff 
therein  alleged  that  it  purchased  the  note,  and  that  the  same 
was  indorsed  to  it  by  the  payee  before  maturity  for  a  valu- 
able consideration  and  in  good  faith.  This  averment  was 
denied.  But  we  are  unable  to  say  tha't  the  court  did  not  find 
this  fact  in  favor  of  the  plaintiff.  Such  a  finding  would,  of 
course,  preclude  all  inquiry  into  the  questions  of  the  breach 
of  warranty  and  rescission.  Even  though  the  justice  had 
been  convinced  of  the  truth  of  the  defense  in  this  regard,  he 
most  have  given  judgment  for  plaintiff  because  of  his  being 
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a  bona  fide  purchaser  before  maturity.  It  thus  appears  upon 
the  face  of  the  answer  in  the  case  at  bar  that  the  former 
judgment  may  have  rested  on  either  of  these^  points — that 
there  was  no  breach  of  warranty  and  rescission,  or  that  the 
defendant  therein,  could  not,  despite  such  breach  of  war- 
ranty and  rescission,  sustain  his  defense,  because  the  plain- 
tiff therein  was  a  good-faith  purchaser  and  indorsee  of  the 
note  before  maturity.  The  defendant  in  the  case  at  bar 
should  have  shown,  by  additional  allegations  in  his  answer, 
that  the  issue  as  to  the  breach  of  the  warranty  and  rescission 
was  in  fact  found  against  the  defendant  in  that  case,  the 
plaintiff  herein.  When  the  record  does  not  settle  the  ques* 
tion  oral  evidence  is  admissible  to  show  what  was  in  fact 
decided;  but  the  answer  must  clearly  show  the  ultimate  fact, 
as  to  what  was  decided.  If  that  fact  is  left  in  doubt  by  the 
answer  the  defense  fails.  The  case  we  have  to  decide  falls 
within  that  class  of  cases  where  a  judgment  on  one  cause  of 
action  is  sought  to  be  used  as  conclusive  in  a  suit  on  another 
cause  of  action.  In  such  easels  the  judgment  is  final  only  as 
to  the  matters  which  were  in  fact  determined  in  the  former  case 
and  adjudicated  by  the  judgment:  Foye  y.  Patch,  132  Mass. 
105,  and  oases  cited;  Stone  v.  St.  Louis  Stamping  Co,^  155  Mass. 
267;  »»»  Cromwell  v.  County  of  Sae,  94  U.  S.  351;  Nesbit  v. 
Riverside  Independent  Dist.,  144  U.  S.  610;  Bell  v.  Merrifisld^ 
109  N.  Y.  202;  4  Am.  St.  Rep.  436.  The  least  uncertainty  as 
to  what  was  in  fact  determined  in  the  suit  before  the  justice  of 
the  peace  is  fatal  td  the  use  of  the  judgment  as  an  estoppel 
on  the  question  of  breach  of  warranty  and  rescission.  This 
uncertainty  created  by  the  record  of  the  proceedings  before 
the  justice  is  not  in  any  manner  cleared  up  by  allegations  in 
the  answer  that  the  question  was  in  fact  determined  by  the 
justice  against  the  defendant  therein,  the  plaintiff  in  the  case 
at  bar.  '^  According  to  Coke  an  estoppel  must  be  certain  to 
every  intent;  and,  if  upon  the  face  of  a  record  any  thing  is 
left  to  conjecture  as  to  what  was  necessarily  involved  and  de» 
cided,  there  is  no  estoppel  in  it  when  pleaded,  and  nothing 
conclusive  in  it  when  offered  as  evidence.  It  is  undoubtedly 
settled  law  that  a  judgment  of  a  court  of  competent  jurisdic- 
tion, upon  a  question  directly  involved  in  one  suit,  is  conclu- 
sive as  to  that  question  in  another  suit  between  the  same 
parties.  But  to  this  operation  of  the  judgment  it  must  ap- 
pear,  either  upon  the  face  of  the  record  or  be  shown  by  ex* 
trinsio  evidence,  that  the  precise  question  was  raised  and 


March,  1893.]    Fahsy  v.  Estsbley  Machine  Ca  £57 

determined  in  the  former  suit.    If  there  be  any  uncertainty 
upon  this  head  on  this  record — as,  for  example,  if  it  appear 
that  several  distinct  matters  may  have  been  litigatedy  upon 
one  or  more  of  which  the  judgment  may  have  passed  without 
indicating  which  of  them  was  thus  litigated,  and  upon  which 
the  judgment  was  rendered — the  whole  subject  matter  of  the 
action  will  be  at  large,  and  open  to  a  new  contention,  unless 
this  uncertainty  be  removed  by  extrinsic  evidence  showing 
the  precise  point  involved  and  determined  *':  RvsseU  v.  Place^ 
94  U.   S.  606.    To  same  effect  are  BeU  v.  Merrifield^  109 
N.  Y.  202;  4  Am.  St  Rep.  486;  Stowell  v.  Ckamberlain,  60 
N.  Y.  272;  Stone  v.  SU  Louis  Stamping  Co.,  156  Mass.  267; 
Cook  V.  Burnley^  46  Tex.  97;  McDowell  v.  Langdon^  8  Gray, 
513;  Downer  v.  Shaw,  22  N.  H.  277;  Chrieman  v.  Harman,  29 
Gratt.  494;  26  Am.  Bep.  387;  Lea  v.  Lea,  99  Mass.  493;  96 
Am.   Dec.  772.     If  every  thing  alleged  in  this  part  of  the 
answer  bad  been  established  on  the  trial  it  would  have  been 
impossible  to  "^  determine  what  was  in  fact  settled  by  the 
judgment  given  by  the  justice  of  the  peace;  whether  the  de- 
fendant was  liable  because  there  was  not  a  breach  of  war* 
ranty  and  rescission,  or  because,  notwithstanding  such  breach 
and  rescission,  the  defense  must  fail  as  against  the  plaintiff 
found  by  the  court  to  be  a  bona  fide  purchaser  of  negotiable 
paper  before  maturity.    To  recover  it  was  incumbent  oii 
plaintiff  to  show  that  he  had  performed  all  the  conditions 
precedent  of  the  warranty  to  be  performed  on  his  part;   This 
he  did  not  do.    Mere  breach  of  the  warranty  did  not  entitle 
him  to  rely  upon  its  promises.    He  must  have  taken  action 
to  hold  the  defendant  to  its  warranty  after  a  breach.    It  is 
only  upon  giving  written  notice  to  the  agent  from  whom  he 
received  the  machine,  and  also  to  the  Esterley  Harvester 
Machine  Company  at  Whitewater,  Wisconsin,  that  he  is  al- 
lowed to  avail  himself  of  the  warranty.    Failure  to  give  such 
notice,  it  is  provided,  is  conclusive  against  the  purchaser's 
right  to  rely  on  the  warranty.    The  same  even-handed  justice 
which  requires  the  defendant  to  keep  its  promise  demands  of 
the  plaintiff  that  he  perform  his  part  of  the  agreement. 
Neither  will  it  do  to  assert  that  notice  to  the  company  in  ad- 
dition to  notice  to  the  agent  from  whom  the  machine  was 
received  was  of  no  value  to  the  company.    The  plaintiff  has 
foreclosed  all  inquiry  into  that  question  by  agreeing  to  give 
such  notice.     Nor  is  it  difficult  to  conceive  of  good  reasons 
for  requiring  this  additional  notice.    Agents  in  their  seal  ta 
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establish  a  reputation  for  making  sales,  and  in  their  natural 
desire  to  earn  commissions,  may  often  be  inclined  to  go  to 
greater  lengths  in  their  endeavor  to  sustain  a  sale  than  the 
sound  business  judgment  of  the  company  would  approve.  It 
is  necessary  that  the  company  should  have  direct  notice  of 
the  purchaser's  claim  that  the  machine  is  unsatisfactory  that 
the  company  may  act  itself  in  determining  what  shall  be 
done  in  such  an  exigency.  If  notice  is  to  be  given  only  to  the 
agent,  there  is  no  certainty  that  the  company  will  ever  in  fact 
know  of  the  trouble  in  time  to  act  prudently.  It  may  often 
learn  of  it  too  late  to  save  itself  from  heavy  loss,  and  many  find 
its  right  seriously  embarrassed  by  the  actions  and  agreements 
*'*  of  a  subordinate  agent  directly  interested  in  supporting 
the  sale.  Other  sound  business  reasons  will  readily  suggest 
themselves  to  the  mind  for  insisting  upon  such  notice  as  will 
insure  actual  knowledge  of  the  trouble  at  the  headquarters  of 
the  company.  In  this  case  notice  was  given  to  the  agent, 
but  no  notice,  either  written  or  oral,  was  ever  given  to  the 
company  as  required  by  the  warranty.  Was  the  giving  of 
such  notice  waived  by  the  conduct  of  any  of  defendant's 
agents?  We  think  not.  We  find  no  evidence  showing  any 
action  taken  by  any  agent  of  the  defendant  having  authority 
to  act  for  it  in  the  matter  of  receiving  such  notice.  Cer* 
tainly,  notice  to  the  agent  from  whom  the  machine  was  re* 
ceived  was  not  notice  to  the  company.  To  hold  otherwise 
would  render  meaningless  that  clause  which  provides  for 
notice  to  the  company  in  addition  to  notice  to  such  agent. 
All  the  evidence  of  a  waiver  of  such  notice  is  that  which  re- 
lates to  the  conduct  and  words  of  certain  experts  employed 
by  defendant,  but  not  sent  specially  to  fix  plaintiff's  machine, 
but  placed  under  the  control  of  the  agent  by  whom  it  was 
sold  to  keep  the  machines  sold  by  the  company  in  repair. 
These  facts  do  not  show  any  authority  in  these  experts  to 
substitute  their  judgment  for  that  of  the  company  in  decid- 
ing the  business  proposition  what  should  be  done  when 
complaint  should  be  made  that  a  particular  machine  was 
not,  when  sold,  in  the  condition  warranted.  They  were  to 
fix  such  machines  as  the  company  should  conclude  to  fix, 
but  there  was  nothing  in  the  nature  of  their  employment 
which  gave  them  authority  to  substitute  their  judgment  for 
that  of  the  company  in  determining  what  should  be  done  in 
any  particular  case  in  which  the  claim  of  breach  of  warranty 
should  be  made.    It  is  absurd  to  suppose  that,  while  notice 
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to  the  agent  was  not  to  be  sufficient,  the  company  intended 
that  these  experts,  exercising  special  powers,  under  the  agent 
himself,  and  acting  under  his  direction  and  control,  were  to 
be  given  complete  authority  to  do  away  in  any  case  with  this 
explicit  requirement  that  written  notice  should  be  sent  to  the 
home  office — a  requirement  so  important  to  enable  them  to 
protect  "^  their  rights.  Is  there  greater  certainty  that  an 
expert,  acting  entirely  under  the  direction  of  the  agent,  will 
bother  himself  to  notify  the  company  of  difficulties  of  which 
his  immediate  superior  has  notice,  and  which  he  is  setting 
about  to  remedy?  The  waiver  of  notice  must  come  from 
some  agent  having  power  to  waive  it.  The  warranty  ex- 
pressly provides  that  "  no  agent  or  expert  has  any  authority 
to  add  to  or  abide  or  change  it  in  any  manner."  The  power 
to  waive  notice  was  not  in  fact  vested  in  these  experts,  or  any 
one  of  them;  there  was  nothing  in  the  nature  of  their  em- 
ployment, or  the  kind  of  work  they  were  performing,  to  jus- 
tify the  belief  that  they  were  authorized  to  decide  for  the 
company  all  matters  it  would  be  called  upon  to  decide  when 
apprised  of  a  claim  of  breach  of  warranty;  and,  therefore, 
they  had  no  power  to  do  away  with  the  necessity  of  notice. 
The  purchaser  was  distinctly  informed  that  they  had  no  such 
power,  and  in  the  same  connection  he  agreed  to  give  notice 
to  the  company  itself— an  act  simple  in  its  nature,  and  easy 
of  performance.  Business  faith  required  him  to  send  such 
notice,  whatever  the  agent  or  other  persons  might  say,  for 
the  yery  nature  of  the  requirement  informed  him  that  the 
company  desired  and  insisted  upon  such  a  notice,  that  there 
would  be  no  uncertainty  of  its  receipt  at  the  center  of  power 
and  responsibility — to  guard  against  the  concealment  of 
facts  by  local  agents  who  might  be  tempted  to  withhold  full 
information.  The  case  is  so  plain  that  we  do  not  feel  the 
need  of  authority.  But  we  find  adjudications  in  harmony 
with  our  views:  Fumeaux  v.  Eeterly^  86  Kan.  639,  and  cases 
cited;  Nickoh  v.  Knowles,  81  Minn.  489. 

It  18  urged  that  the  court  erred  in  striking  out  what  is 
designated  as  the  equitable  defense  in  the  action.  On  the 
theory  that  plaintiff  might  be  able  to  show,  on  a  new  trial, 
a  waiver  of  the  condition  requiring  notice  to  be  sent  to  the 
home  office,  we  will  refer  to  this  point.  The  true  theory  of 
this  action  is  that  the  consideration  for  the  one  hundred  and 
ten  dollar  note  failed  because  of  a  breach  of  the  warranty,  fol- 
lowed by  the  performance  by  the  plaintiff  of  all  the  conditions 
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of  the  warranty,  and  by  a  complete  rescisBion,  and  that  it  then 
*>v  become  the  daty  of  the  defendant  to  return  the  note.  The 
aathorities  seem  to  BUBtain  the  doctrine  that  on  demand  for 
a  note,  under  such  circumstanceB,  the  cauBe  of  action  arises, 
and  that  the  maker  may  recover  the  fall  face  value  thereof* 
although  he  has  not  paid  it  or  been  held  liable  upon  it: 
Thayer  v.  Mardey,  73  N.  Y.  305;  Comstock  v.  Hier,  73  N.  Y.  269; 
29  Am.  Rep.  142;  Famham  v.  Benedtct^lOl  N.  Y.  159;  Decker 
V.  MathewSj  12  N.  Y.  313.  Where  the  note  has  been  negotiated 
before  maturity  for  value,  as  in  this  case,  there  would  seem  to 
be  no  doubt  as  to  the  soundness  of  the  doctrine;  and  when  the 
note  is  still  in  the  hands  of  the  original  party,  the  defendant, 
but  is  not  due  when  the  action  is  brought,  the  rule  ought  to  be 
and  is  the  same:  Thayer  ▼.  Manley^  73  N.  Y.  305.  Neither 
does  the  fact  that  the  maker  might  restrain  the  negotiation 
of  such  a  note,  and  compel  its  surrender  in  an  equitable  ac- 
tion, affect  his  right  to  maintain  an  action  at  law  for  dam- 
ages: Thayer  v.  Manley^  73  N.  Y.  305.  But  the  judgment 
ought  not  to  be  absolute  if  the  defendant  requests  the  privi- 
lege of  restoring  the  note,  and  saving  plaintiff  from  all  possi- 
bility of  loss  on  account  thereof.  The  plaintiff  has  paid 
nothing.  His  right  to  damages  depends  upon  the  danger  of 
being  compelled  to  pay  the  note.  When  that  danger  is  re- 
moved it  would  be  a  perversion  of  justice  to  allow  him  still 
to  recover  judgment  for  a  damage  he  has  not  suffered,  and 
cannot  possibly  suffer  in  the  future.  If  the  judgment  is  to 
stand  absolute,  then  the  note  becomes  valid,  and  another  ac« 
tion  is  necessary  to  settle  rights  which  ought  to  be  adjusted 
in  one  suit  Under  our  system  the  defendant  may  urge  as 
defenses  matters  in  legal  actions,  which  under  the  old  system 
he  must  by  appropriate  equitable  actions  have  relied  on  as 
the  basis  of  equitable  relief.  The  policy  of  the  law  is  to  set- 
tle all  the  controversy  in  a  single  suit.  If  the  maker  is  in- 
solvent the  defendant  is  powerless  to  compel  him  to  disgorge 
what  he  has  received  without  any  substantial  right  thereto. 
The  defendant,  however,  has  assumed  that  the  fact  of  non- 
payment of  the  note,  when  coupled  with  the  insolvency  of 
the  maker,  would  constitute  an  absolute  defense.  In  this 
we  think  he  is  in  error.  His  right  is  to  have  the  "®  judg- 
ment contain  a  provision  which  will  enable  him,  by  a  return 
of  the  note  within  a  certain  time,  and  the  payment  of  the 
costs,  and  the  satisfaction  of  the  judgment  obtained  on  the 
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note  by  the  First  National  Bank  of  Whitewater,  to  have 
the  judgment  in  this  case  satisfied,  should  such  a  judgment 
on  a  new  trial  be  rendered  against  defendant:  Thayer  v. 
Manley,  78  N.  Y.  305. 

For  the  error  of  the  court  in  refusing  to  take  the  case  from 
the  jury,  on  the  ground  that  plaintiff  had  failed  to  comply 
with  the  condition  of  the  warranty  requiring  written  notice 
of  the  defect  to  be  given  to  the  company  at  their  office  in 
Whitewater,  Wisconsin,  the  order  denying  motion  for  a  new 
trial  is  reversed,  and  a  new  trial  is  ordered. 

All  concur. 

ON  BEHEARINa. 

We  have  carefully  considered  the  petition  for  rehearing, 
but  are  unable  to  agree  to  the  view  therein  stated,  and  which 
appears  to  have  been  the  view  of  the  learned  trial  judge.  The 
contention  in  the  petition  is,  that  sending  out  these  experts 
was  a  waiver  of  the  provision  requiring  notice  to  the  com- 
pany at  the  home  office;  or  that  a  reasonable  man  would  be 
justified  in  construing  it  as  a  waiver.  They  were  sent  out  to 
remedy  such  defects  as  the  company  should  decide  to  rem- 
edy, and  not  to  make  that  decision  for  the  company  in  any 
particular  case.  It  was  convenient  and  even  necessary  to 
have  them  so  near  their  field  of  labor  that  they  could  read- 
ily do  the  work  which  the  company  might  decide  to  do.  But 
eo  placing  them  that  they  would  be  reasonably  close  to  what- 
ever work  they  might  be  called  upon  to  perform  was  no  evi- 
dence of  a  purpose  to  do  away  with  the  provision  requiring 
notice  at  headquarters.  Nor  could  it  be  construed  by  any 
reasonable  man  as  a  waiver  of  such  notice.  They  were  not 
sent  out  as  business  managers  to  decide  whether  in  a  given 
case  an  alleged  defect  should  be  remedied,  whether  the 
company  in  case  of  breach  of  warranty  would  furnish  an- 
other machine,  as  it  might  under  the  contract,  or  remedy  the 
defects  in  the  one  sold;  they  "*  were  sent  out  as  mere  ex- 
perts in  the  performance  of  the  kind  of  work  involved  in 
making  a  defective  machine  a  good  one. 

On  what  principle,  then,  can  it  be  said  that  the  company 
intended  to  waive  this  provision  touching  notice,  and,  in 
effect,  intrust  these  important  business  questions  to  the  de» 
cision  of  those  who  were  not  employed  or  sent  out  for  that 
purpose. 

The  petition  for  a  rehearing  is  denied. 

AK.  S&  SLMt^  VOU  XLIV.  -86 
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Of  th«  Proof  of  Bas  Judicata. 

Bf  Ab  J?«eor(f.— That  a  judgment  is  oondastTe  as  between  the  parties  aad 
their  privies  in  person  or  in  estate  as  to  all  the  matters  necessarily  determined 
by  it  is  a  mle  so  well  known  that  no  anthoritias  need  be  cited  to  astabliali 
it  or  to  illnstrate  its  general  application.  It  is  eqnally  well  settled  that  the 
record  of  a  judgment  is,  as  between  the  parties,  of  nnoontrdllable  Tcrity^ 
and  therefore  that  when  ■och  record  shows  that  a  matter  has  been  deter* 
mined  in  or  by  a  jadgmenti  there  can  be  no  other  or  farther  CTidenoe  upoa 
the  subject.  As  to  an  issue  so  shown  to  have  been  determined  *'  all  quae* 
tioa  of  fact  is  excluded  and  the  court  must,  as  a  matter  of  law,  declare  sndi 
determinatioa  to  exist  and  to  be  coadusiTe":  Freeman  on  Judgmeats^  seow 
275. 

Bf  Waotrintk  Bwidence, — ^There  are,  howerer,  many  instances^  in  whidk 
from  a  mere  inspection  of  a  judgment  record  it  does  not  appear  with  oeiw 
tainty  what  was  the  inne  presented  and  determinedi  Hence  the  neoeanty 
of  ascertaining  whether  such  judgment  can,  under  any  circumstanoei^  bo 
made  operatire  as  an  estoppel,  and,  if  so^  by  what  means  and  on  whom  the 
borden  rests. 

In  the  first  place  it  it  dear  that  the  impossibility  of  determining  from  a 
mere  inspection  of  a  record  whether  or  not  an  issue  was  dedded  is  not  con* 
dunre  of  the  question.  The  record  cannot  be  contradicted  by  proving  a 
determination  of  some  question  dearly  not  within  the  issues  made  by  the 
pleadinga  On  the  other  hand,  as  to  every  matter  which  might  legitimately 
have  beea  litigated  and  dedded  under  the  pleadings,  it  is  competent  for  the 
parties  to  offer  and  the  court  to  receive  extrinsic  evidence,  either  oral  or 
written,  for  the  purpose  of  establishing  the  ground  of  the  former  decision, 
and  thus  giving  it  effect  as  m  Judieata:  Freeman  on  Judgments,  seca  212, 
273;  Gardner  v.  BuMee^  8  Cow.  120;  15  Am.  Dea  256;  EoMtmcm  ▼.  Cooper^ 
15  Pick.  276;  26  Am.  Dec.  600;  Wright  v.  Or^fty,  U7  III.  496;  37  Am.  St. 
Rep.  228;  Pachtt  Oo.  v.  ^Jdbfei^  6  Waa  580;  WaOdngUm  etc  Oo.  r.  BiMu, 
84  How.  833;  DwiMi  v.  WUm,  11  N.  Y.  420;  Orum  v.  B<m,  48  Iowa,  433; 
WhUe  V.  ChoH,  128  Masa  158;  Dam»  v.  Broton,  94  U.  S.  423. 

"  The  rule  is,  that  judgments  are  final  and  conclusive  between  the  parties, 
when  rendered  on  a  verdict  on  the  merits,  not  only  as  to  the  facts  actually 
litigated  and  decided,  but  that  they  are  equally  as  condunve  upon  all  facts 
which  were  necessarily  involved  in  the  issue:  Cummingt  v.  McCkkee,  9  Port. 
349;  Greenleaf  on  Svidence,  seca  522,  528;  Gowen  and  Hill's  Notes  to 
Phillipps  on  Evidence,  830;  and  although  the  particular  matter  is  not  neces* 
sarily  involved  in  the  issue,  yet,  if  the  issue  is  broad  enough  to  cover  it,  and 
it  actually  arose  and  was  determined,  it  may  then  be  connected  with  the 
record  by  evidence  aliunde:  Bobinson  v.  Windham,  9  Port  897;  Davidmm  ▼. 
Shipman,  6  Ala  27;  Wood  v.  Jackmm,  8  Wend.  9;  22  Am.  Dec;  603;  Gowea 
and  HiU's  Notes  to  Phillipps  on  Evidence,  2d  ed.,  847,  848.  If  it  were  other* 
wise,  a  judgment  upon  the  same  matter,  and  between  the  same  parties* 
could  never  be  conclusive  in  any  case  where,  from  the  generality  of  the 
j^eadings,  the  particular  facts  tried  and  determined  did  not  appear  npon  tho 
face  of  the  record  itself ":  Chamberlain  v.  CfaiUard,  26  Ala.  504. 

The  Matter  Decided  must  be  ehomn  to  have  beem  MaleriaL^A.  former  Judg* 
ment  is  not  condusive  upon  grounds  considered  by  the  court  or  jury  and 
npon  which  a  determination  or  decision  was  made,  unless  such  decision 
was  necessary  to  support  the  judgment,  except,  indeed,  where  it  ia 
npon  one  of  several  issues,  each  of  which  may  probably  be  regarded  so 
Material,  though  a  finding  upon  one  alone  of  them  might  have  been  sa£l» 
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oent  to  sustain  the  judgment  rendered.  If  it  appeals  from  the  opinioo^ 
decision,  or  finding  of  the  court,  or  the  yerdiet  of  the  jury,  that  eertain. 
faots  were  found  in  a  particular  way,  this  cannot  be  oonclnsiTe  upon  their 
•xistenoe  or  nonexistence  in  any  snbeequent  controTersy,  unless  the  findin|^ 
upon  them  was  materiaL  In  other  words,  if  their  consideration  was  irrele» 
Tsnt  in  the  first  action,  the  opinion  of  the  court  or  jury  respecting  then» 
cannot  be  relevant  in  a  subsequent  oontroTcrsy:  Hardin  T.  Clark,  S2  S.  C 
480;  Baion  t.  Harth,  45  III  App.  355.  Therefore,  though  evidence  is  intro» 
dnced  showing  that  a  matter  was  decided  in  a  former  action  or  proceedings 
this  is  not  alone  sufficient.  It  must  farther  appear  either  by  the  record  in  the 
first  action,  or  by  CTidence  consistent  with  it»  that  the  decision  there  made  aa 
to  the  point  in  question  in  the  second  action  was  materiaL 

Burden  of  Proof. — It  has  sometimes  been  said  that  estoppels  are  odious^ 
and  that  this  denouncement  is  applicable  to  those  estoppels  resting  upoik 
judgments.  It  would  probably  not  be  received  as  wholly  true  at  the  present 
time,  but  as  an  estoppel  is  relied  upon  to  prevent  a  party  from  offering  evi- 
dence to  establish  the  existence  of  what  he  claims  to  be  trne,  testimony  ii» 
support  of  the  alleged  truth  will  not  be  excluded  because  of  a  prior  decisioi^ 
respecting  it,  unless  it  deiurly  appears  that  such  decision  has  been  made. 
While  decisions  of  the  courts  in  respect  to  this  subject,  as  well  as  to  many- 
others,  ar«  not  entirely  consistent,  at  least,  in  their  application  of  the  rule». 
yet  there  can  be  no  doubt  that  the  weight  of  authority  is,  in  effect,  that  hft- 
who  relies  upon  the  existence  of  a  judgment  estoppel  must  assume  the  bur* 
den  of  proof  and  satisfy  the  trial  tribunal  or  the  jnry  that  the  matter  ha« 
already  been  decided  in  the  manner  in  which  he  claims:  BtU  v.  Merrifield^^ 
109  N.  Y.  202;  4  Am.  St  Rep.  436;  Haines  v.  Flinn,  26  Neb.  380;  18  AmJ 
St.  Rep.  786;  BurUn  r.  Shannon,  14  Gray.  433;  99  Mass.  200;  96  Am.  Dec 
733;  Sawyer  v.  Woodbury,  7  Gray,  499;  66  Am.  Dec.  518;  ChiHsman  v.  Har* 
mon,  29  Gratt.  494;  26  Am.  Rep.  387;  Kleinachmidi  v.  Binzfl,  14  Mont  31; 
43  Am.  8t  Rep.  604;  Lewis  v.  Ocean  etc,  Co.,  125  N.  Y.  341.  Where  tha 
fact  of  such  decision  is  not  apparent  from  an  inspection  of  the  record,  and 
must  therefore  be  established  by  extrinsic  evidence,  he  must  assume  the 
burden  of  proving  to  the  satisfaction  of  the  court  or  jury  every  fact  essen* 
Hal  to  his  claim:  PruiU  v.  Holly,  73  Ala.  369;  Hanchey  v.  Coskrey,  81  Ala. 
149;  Morgan  v.  Burr,  58  N.  II.  470;  Cummings  v.  Colgrove,  25  Pa  St  150; 
Doty  V.  Brown,  4  N.  Y.  71;  53  Am.  Deo.  350;  Smalley  v.  Edey,  19  111.  207. 

ISvidence  nuut  Remove  All  Cncertainiy. — If  it  be  true,  as  already  stated^ 
that  a  claimant  of  the  existence  of  a  judgment  estoppel  must  assume  the 
burden  of  proof  and  satisfy  the  court  or  jury  that  the  matter  is  res  Judicata,. 
then  necessarily  all  doubts  must  be  resolved  against  him,  and,  if  after  hear* 
ing  aU  his  evidence,  it  still  cannot  be  ascertained  with  certainty  what  was 
determined  in  the  former  litigation,  the  existence  of  the  judgment  estoppel 
must  be  denied.  Where  the  former  judgment  is  in  favor  of  the  plaintiff 
there  is  generally  less  room  for  controversy  respecting  what  was  decided. 
Numerous  defenses  may  be  pleaded  by  the  defendant^  any  of  which,  if  estab* 
lished,  must  lead  to  a  decision  in  his  favor.  When  this  is  the  case  the 
judgment  for  the  plaintiff  necessarily  affirms  that  none  of  such  defeusee 
exists  and  is  therefore  conclusive  against  the  existence  of  each  and  of  all  of 
them  in  any  subsequent  controversy  between  the  same  parties.  Further* 
more,  as  the  defendant  is  not  at  liberty  to  withhold  his  defenses,  and  thus 
make  them  the  subject  of  further  controversy,  a  judgment  in  favor  of  the 
plaintiff  is  conclusive,  not  only  of  the  defenses  actually  interposed,  but  also 
•gsiast  all  defenses  which  might  have  been  interposed  in  tbo  action,  and 
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mflimu  the  existenoe  of  all  facts  pleaded  by  the  plaintiff  and  essential  to 
support  the  judgment  rendered  in  his  faror:  4SO  Min,  OtK  r.  BulQom  lf2a.  Cx, 
S  Saw.  634;  Bawea  v.  OotUra  Costa  W.  Co.,  6  Saw.  287;  Sheldom  y.  Mdwardt, 
U  N.  T.  286;  Graham  t.  Catver,  8  Wyo.  639;  31  Am.  St.  Rep.  106;  Lawmm  t. 
Canaway,  37  W.  Va.  159;  38  Am.  St  Rep.  17.     On  the  other  hand,  if  ser* 
oral  defenses  are  asserted,  any  of  which  is  safficient  to  entitle  the  defend- 
ant to  judgment^  a  decision  in  his  favor  may  be  based  upon  proof,  either  of 
all  or  of  some  only  of  such  defenses,  and,  in  the  absence  of  eyidenoe  tend* 
ing  to  proye  whether  it  was  based  upon  all  or  some  only  of  such  defensei^ 
there  are  no  means  of  knowing  what  has  been  decided  as  the  basis  of  the 
Judgment^  and  the  courts  before  which  it  is  sought  to  be  employed  as  an  es- 
toppel must  be  driyen  to  one  of  two  lines  of  decision,  to  wit,,  they  must 
either  presume  that  all  of  the  issues  were  decided  in  faror  of  the  preyail- 
ing  litigant,  or  decline  to  treat  either  as  res  JtidkaJta  until  evidence  is  offered 
satisfactorily  establishing  whioh  of  the  issues  was  resolved  in  favor  of  the 
defendant^  and  constitutes  the  basis  of  the  Judgment  against  the  plaintiff 
In  such  a  ease  what  was  decided  is,  in  the  absence  of  extrinsic  evidence^ 
unknown  and  uncertain,  and  the  weight  of  authority  requires  the  parky 
relying  upon  the  estoppel  to  remove  this  uncertainty,  and  until  its  removU 
gives  no  effect  to  the  pre-existing  Judgment  as  ru  JueUecUa:  LuuUeif  y.  SmM 
80  Iowa,  103;  RuaaeU  r.  Place,  94  U.  S.  606;  Cook  y.  Burnley,  46  Tex.  97; 
Chriemam  r.  Harmon,  29  Gratt.  494;  26  Am.  Rep.  887;  Fojfe  v.  Paich,  132 
Mass.  110,  111;  Stone  y.  8l  Louie  S.  Co.,  165  Mass.  267;  Packet  Co.  y.  Siekiee, 
6  WalL  580;  Penouilk  v.  Abraham,  43  La.  Ann.  214;  Lewie  y.  Ocean  etc.  Co,, 
125  N.  Y.  341;  Kidd  v.  Laird,  15  CaL  161;  76  Am.  Deo.  472;  Lea  w.  Lea,  99 
Mass.  493;  96  Am.  Dea  772. 

In  the  great  majority  of  cases  in  which  there  is  a  general  issue  it  is  in* 
eumbent  upon  the  plaintiff  to  showi  I.  The  existenoe  of  the  right  which 
lie  claims;  and  2.  That  it  has  been  violated  by  the  defendant.  Thus, 
in  an  action  for  the  recovery  of  real  and  personal  property,  the  pleadings 
are  often  suoh  that  the  plaintiff  must  prove  his  right  to  the  possession,  and 
that  the  defendant  has  infringed  upon  this  right  by  withholding  suoh  poo- 
•ession,  and  the  failure  of  the  plaintiff  to  recover  judgment  may  be  upon 
one  ground  as  well  as  upon  another.  Therefore,  in  the  absence  of  evidenoe 
ehowing  precisely  what  was  the  ground  of  the  plaintiff's  defeati  the  Judg- 
ment against  him  does  not  in  another  action  prove  either  that  he  was  not 
the  owner  and  entitled  to  the  possession  of  the  property,  nor  that  the  do* 
fendant  did  not  unlawfully  withhold  suoh  possessioni  McDowdir,  Langdom, 
3  Gray,  513. 

Dedshnt  in  Favor  of  a  Party  Upon  Two  or  More  luuee.  —To  the  general  rule 
that  a  judgment  is  not  ree  judicata,  except  as  to  the  matters  necessary  to 
sustain  it|  there  is  at  least  one  exception.  The  defendant  may  plead  several 
defenses,  each  in  itself  sufficient,  if  true,  to  defeat  the  plaintiff's  recovery. 
If  one  is  found  true  it  is  not  necessary  that  the  oonrt  should  make  any 
finding  upon  the  other.  This  course^  however,  may  not  be  adopted,  and 
the  court  may  distinctly  find  the  truth  of  both;  in  whioh  events  the  de- 
oision  of  one  is  no  less  necessary  or  material  than  the  deoision  of  the 
other,  and  the  judgment  must  either  be  treated  as  conclusive  upon  both 
defenses  or  upon  neither,  and  we  apprehend  that  it  must  be  regarded  as 
oondosive  of  both:  Florida  etc  Ry.  v.  Schutte,  103  U.  S.  118;  Hawee  y. 
Contra  Costa  W.  Co.,  5  Saw.  287.  Thus,  in  a  case  in  which  there  were  pre- 
sented issues  both  in  bar  and  in  s^batement,  and  the  findings  showed  that 
the  facts  as  to  both  issues  were  determined  in  favor  of  the  defendant  and  il 
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was  sought  in  a  snbseqaeab  action  to  avoid  the  effect  of  the  jadgment  as 
re$  judicata  on  the  ground  that  as  a  defense  existed  to  the  former  action  not 
going  to  the  merits,  the  judgment  wan  not  conclusive  of  such  merits.     The 
court  in  its  opinion  declaring  the  former  judgment  operative  as  an  estoppel 
upon  both  questions,  after  stating  the  facts,  said:  '*  On  these  facts  there  can 
be  no  dispute  or  denial  that  both  issues  were  distinctly  passed  upon,  found, 
and  adjudged.     Upon  the  broad  merits,  it  mast  be  conceded  that  the  de- 
fense was  pleaded,  the  facts  found,  and  the  law  adjudged.     Why,  then,  was 
it  not  a  bar  to  this  action?    It  is  said  that,  where  an  action  has  been  dis- 
missedf  or  a  judgment  given  for  the  defendant,  upon  a  preliminary  point, 
before  reaching  tlie  merits,  it  is  no  bar  to  another  action:  HwjheB  v.  Blakef 
1  Mason,  515;  Estill  v.  Taul,  2  Yerg.  467:  24  Am.  Dec.  498;  2  Mod.  207; 
Hitdiin  T.  Campbell,  2  W.  Black.  831;  McDonald  v.  Bainor,  8  Johns.  442; 
New  England  Bank  Co.  v.  Letois,  8  Pick.  113;  Kitchen  ▼.  Campbell,  3  Wils.  304. 
No  one  can  dispute  the  soundness  of  the  rule.     But  have  these  cases,  or  the 
rule,  any  sort  of  application?    If  the  preliminary  point  or  issue  alone  were 
pleaded  or  presented  in  bar  the  answer  would  be  conclusive;  but  what  an* 
swer  can  it  present  to  the  finding  and  judgment  on  the  merits?    It  seems  to 
me,  none  whatever.      Take  a  plainer  case:  An  action  is  brought  upon  a 
draft,  before  the  days  of  grace  had  expired;    the  defendant  answers:  1. 
That  the  draft  was  usurious;  2.  That  it  was  paid;  and  3.  That  the  action 
was  premature,  the  defendant  being  entitled  to  grace.     The  court  find  each 
issue  for  the  defendant,  and  direct  judgment  accordingly,  which  is  entered. 
Can  any  court  assume  to  say  that  judgment  was  given  upon  one  issue  more 
than  upon  another,  when  the  record  shows  it  was  given  alike  upon  all  ?    Can 
it  be  denied  that  each  of  these  issues  was  tried  and  adjudged  ?    What  court, 
then,  can  detract  from  the  power  or  force  of  the  consequences  flowing  from 
such  judgment  upon  these  issues?  "  Sheldon  v.  Edtoards,  35  K.  Y.  286. 

In  Opposition  to  the  AtUJiorities  Cited  Declaring  t/iat  Uncertainty  respect- 
ing an  issae  determined  by  the  court  or  jury  is  fatal  to  a  claim  of  estoppel 
by  judgment  are  a  few  decisions  based  upon  the  assumption  that,  where  a 
general  verdict  is  returned  for  or  against  a  party,  it  will  be  presumed  that 
all  the  issues  were  found  for  or  against  him,  and  that  if  he  wishes  to  avoid 
this  result,  he  must  either  procure  a  special  finding  or  verdict  respecting 
each  of  the  issues,  or  must  establish  by  extrinsic  evidence  that  the  finding 
was  upon  some  only  of  them:  Lord  Bagot  v.  Willianv*,  3  Barn.  &  C.  235;  Day 
T.  ValleUe,  25  Ind.  42;  87  Am.  Deo.  353;  Baxter  v.  Aubrey,  4]  Mich.  13;  Hall 
V.  ZelUr,  17  Or.  381;  Wlutev.  Shnond^,  33  Vt.  178;  78  Am.  Dec.  620.  If  it 
appears  by  extrinsic  or  other  competent  evidence  that  testimony  upon  all 
the  issues  was  submitted  to  the  jury,  and  a  general  verdict  thereon  was  re« 
tamed,  we  agree  that  they  must  be  presumed,  and  perhaps  conclusively,  to 
have  found  all  the  issues  for  the  party  in  whose  favor  the  general  verdict  waa 
given:  Bhoads  v.  MHropoUs,  144  111.  580;  36  Am.  St.  Rep.  468;  Merchants* 
L  8,  L.  ▼.  Lyon,  12  Fed.  Rep.  63.  In  a  case  like  this  it  is  not  possible  to 
ascertain  upon  what  issue  or  issues  the  general  verdict  was  based,  otherwise 
than  by  examining  the  jurors  personally,  and,  were  this  permitted,  it  would 
often  be  found  that  some  of  thorn  were  moved  by  one  consideration,  and  the 
rest  by  another,  and  that  they  did  not  in  fact  unite  upon  any  single  issue. 
Fnrthermore,  we  apprehend  that  sound  public  policy  cannot  sanction  any 
inqniry  which  involves  the  disclosure  of  the  proceedings  in  the  jury-room, 
and  the  exposure  of  the  attitude  of  each  juror,  and  that  oral  evidence  can 
be  received  only  for  the  purpose  of  showing  what  issues  were  presented  to 
the  jury  for  decision. 
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In  Ca$e§  qfJudgneni  upon  Demurrer. — One  of  the  most  difficult  qaeetions 
to  determine  either  by  the  record  or  by  extrintio  oTidence  is  whether  a 
decision  npon  demurrer  has  gone  to  the  merits  of  the  Action,  and  therefore 
beoome  oondasiTS  npon  the  parties.  That  a  judgment  npoa  demorrer  be* 
«omes  rea  Judicata  as  to  the  matters  actually  and  necessarily  determined  to  the 
eame  extent  as  any  other  judgment  is  not  doubted:  Freeman  on  Judgments, 
aee.  267;  MUk  r.  Northern  Pae.  Ry,,  80  Wis.  459;  27  Am.  St  Rep.  44;  144  U.  8. 
468;  MeLaughUn  v.  Doane,  40  Ejtns.  892;  10  Am.  St  Bep.  210;  KlthuchmkU  r. 
Bimml^  14  Mont.  81;  43  Am.  St.  Rep.  604;  CkmnectiaU  MuL  L.  Ins.  Co.  t.  SmStk, 
1 17  Mo.  261 ;  38  Am.  St  Rep.  656.  Such  judgment,  if  in  faror  of  the  defend* 
•nt|  is  a  conclusive  determination,  that  upon  the  facts  disclosed  by  the  com* 
plaint,  the  plaintiff  is  not»  as  against  the  objections  taken  by  the  demnrrer, 
entitled  to  relief:  McLaughlin  v.  Doane,  40  Kan.  892;  10  Am.  St  Rep.  210; 
ifould  T.  BpaneviUe  etc,  Ey,,  91  U.  &  526;  EUk  r.  Northern  Pae.  By.,  80 
Wis.  459;  27  Am.  St  Rep.  44;  and  when  in  fayor  of  the  plaintiff  is  a  like 
determination  not  only  that  he  is  entitled  to  redress,  but  also  that  the  raa- 
^rial  allegations  of  his  complaint  are  true:  BieeeU  ▼.  Spring  VaUey^  124 
JJ.  8.  225;  Coffin  T.  Knotty  2  G.  Oreen^  582;  52  Am.  Dec  537.  But  a  de- 
•oision  on  demurrer  cannot  determine  a  question  not  presented  by  the  plead- 
:ings.  Therefore,  if,  after  a  decision  against  him  on  demurrer,  the  plaintiff 
•oommences  another  action  alleging  some  material  fact  not  stated  in  the  first 
<a  otherwise  presenting  a  complaint  free  from  the  objections  to  which  his 
complaint  in  the  former  action  was  subject^  then  it  is  manifest  that  there 
-has  been  no  decision  respecting  the  second  complaint  aud  the  plaintiff's 
right  to  redress  on  the  facts  therein  stated,  and  therefore  the  former  decision 
cannot  preclude  a  recovery  in  the  second  action:  Kldneehnudt  ▼•  Bimel,  14 
Mont  81;  43  Am.  St  Rep.  604;  Hodman  v,  Michigan  etc  Co,,  59  Mich.  395; 
Florida  etc  Co.  v.  Brown,  23  Fla.  104:  Houee  v.  Mullen,  22  Wall.  42;  Free- 
man on  Judgments,  sec.  267;  Docier  y.  Furch,  76  Wis.  153;  Taylor  t.  Mat^ 
46fom  86  Wis.  113;  8e»$ionM  ▼.  Sherwood,  78  Mich.  234. 

A  demurrer  may  be  interposed  upon  various  grounds,  in  which  events  if  it 
Is  overruled,  the  decision  of  the  court  establishes  that  neither  of  svch 
4(rounds  is  well  taken.  If,  on  the  other  hand,  it  is  sustained  without  there 
being  any  thing  to  show  upon  what  ground,  it  may  be  that  the  coort  ia  of 
4he  opinion  either  that  all  the  grounds  are  well  taken,  or  that  one  only  of 
Ahem  is  material  to  the  complaint  If  the  judgment  is  pleaded  in  bar  of  a 
subsequent  action,  and  there  is  no  competent  evidence  to  show  on  what 
Tiew  it  was  based,  a  case  of  uncertainty  arises.  In  one  instance  in  which 
several  grounds  had  been  urged  in  a  demurrer  and  a  decree  had  been  entered 
in  favor  of  the  defendant  thereon  without  stating  upon  what  ground,  and 
the  appellate  oonrt  was  of  the  opinion  that  the  demurrer  should  havo  been 
austained  only  on  the  ground  of  a  misjoinder  of  partieii  it  declared  that 
the  decree  as  it  had  been  entered  might  be  pleaded  sncoessfuUy  as  a  bar  to 
any  other  bill,  and  therefore  reversed  the  case  with  directions  to  allow  the 
complainants  to  amend  their  bill,  and,  if  they  failed  to  do  to  within  a  rea^ 
«onable  time,  then  to  disi|^iss  it  without  prejudice:  Houm  v.  MuUen,  22 
Wall.  42.  While  this  action  of  the  appellate  court  was  probably  justifiable 
iMcause  there  ought  to  be  no  doubt  on  what  ground  the  bill  had  been 
adjudged  defective,  and  no  pretense  that  a  decision  had  been  reached  oa 
the  merits,  yet  we  think  the  intimation  that  a  judgment  or  decree  sus- 
taining a  demurrer,  when  several  grounds  are  assigned,  ia  necessarily  on 
the  merits,  was  by  no  means  defensible.  It  conflicts  with  the  other  ded- 
•ions  of  the  same  court  holding  that  any  uncertainty  as  to  what  has 
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decided  in  a  former  litigation  if  fatal  to  the  plea  of  ret  Judicata,  When  a 
demurrer  asaif^s  eaverai  causes,  some  of  which  relate  to  the  merits,  and 
others  to  a  misjoinder  of  parties  or  to  some  defect  in  the  form  of  a  plead- 
ing, and  the  demurrer  is  sustained,  and  the  judgment  is  relied  upon  in  a 
subsequent  action,  and  the  record  there  offered  shows  a  complaint  good  as 
to  the  merits  bnt  defective  as  to  the  parties,  certainly  no  court  would  pre- 
sume that  the  prior  decision  had  been  that  the  complaint  was  insufficient  in 
respect  to  matters  in  which  it  was  so  clearly  sufficient,  and  sufficient  in 
respect  to  the  matters  in  which  it  was  beyond  all  question  insufficient. 
Therefore,  we  apprehend  that  in  such  a  case,  though  the  grounds  of  the 
fnrfner  decision  do  not  appear,  the  court  would  assume  in  the  second  action 
that  such  decision  was  not  on  the  merits.  In  Iowa,  it  has  been  held  that 
upon  a  demnrrer  on  the  grounds  that  there  was  a  misjoinder  of  parties,  and 
that  the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  a  judgment  in  favor  of  the  defendant  will  be  presumed  to  have 
been  on  the  former  ground  only:  Origin  v.  Seymour ^  15  Iowa,  30;  83  Am. 
Dec.  396.  Upon  this  subject  the  rule  announced  by  the  same  court  in  a 
somewhat  different  class  of  cases  may  be  adopted  with  propriety,  namely, 
that  *  Wn  will  not,  for  the  purpose  of  finding  a  prior  adjudication,  presume 
that  the  court  made  an  erroneous  ruling,  in  the  absence  of  evidence  tend- 
ing to  show  that  it  did  ":  Linton  v.  Crosby,  61  Iowa,  401.  Here,  as  in 
other  cases,  uncertainty  should  be  fatal  to  the  claim  of  estoppel.  Hence, 
if  a  judgment  is  based  upon  a  demurrer  assigning  several  grounds,  the 
claimant  of  an  estoppel  should  establish  by  competent  evidence  that  the 
jadgncent  of  the  court  was  in  fact  based  upon  its  decision  of  the  same 
question  presented  in  the  second  litigation:  Kleinsdimidi  v.  Binzel,  14  Mont. 
31;  43  Am.  Sfc.  Rep.  604.  This  case  is  the  only  one  of  which  we  are  aware 
in  which  this  point  is  necessarily  discussed  and  determined,  and  the  deter-  ■ 
mination  was  not  made  until  after  a  full  consideration  of  such  authorities 
as  might  be  thought  to  bear  upon  the  question  directly  or  indirectly,  and 
the  result  reached  commends  itself  to  our  judgment  both  upon  principle 
and  upon  authority. 

Under  a  somewhat  peculiar  practice  sanctioned  by  the  laws  of  Alabama, 
it  is  possible  for  a  defendant  to  demur  and  answer  at  the  same  time,  and  for 
the  cause  to  proceed  to  trial  and  judgment  without  action  firdt  being  taken 
npon  the  demnrrer,  and  therefore  for  a  doubt  to  arise  after  the  entry  of  final 
Judgment  in  favor  of  the  defendant  whether  such  judgment  is  an  adjudica- 
tion merely  that  the  complaint  does  not  state  facts  sufficient  to  entitle  the 
plaintiff  to  relief,  or  that  the  complaint  was  adjudged  to  be  sufficient,  but 
that  the  evidence  offered  by  the  parties  either  did  not  sustain  the  allegationa 
of  the  complaint  or  did  sustain  a  plea  of  some  matter  in  avoidance  alleged 
by  the  defendant.  Thus,  in  a  suit  in  equity  arising  in  a  state  court  five 
different  grounds  of  demurrer  were  interposed,  and  testimony  was  taken, 
and  the  case  submitted  upon  the  pleadings  and  evidence  without  a  previous 
ruling  upon  the  demurrers,  and  the  chancellor  rendered  a  decree  dismissing 
the  bill  absolutely,  and  his  action  was  sustained  on  appeal  to  the  supreme 
court  of  the  state.  Subsequently  another  suit  was  brought  in  the  national 
courts  in  which  the  allegations  of  the  complainant's  bill  were  stated  different 
in  form  and  substance  from  the  statement  in  the  original  suit,  and  the  ques- 
tion then  presented  for  decision  was  whether  the  judgment  in  the  state  court 
must  be  regarded  as  one  upon  the  merits  in  the  sense  that  it  debarred  the  com- 
plainant from  recovery  upon  the  matters  presented  in  the  second  suit.  The 
national  courts,  for  the  purpose  of  determining  whether  the  matter  was  r€§ 
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JudheUa,  examined  the  opinion  of  the  chancellor  of  the  state  oonrt^  in  which^ 
among  other  things,  ha  said  that  the  statate  of  limitations  is  a  l>ar  to  th« 
rights  of  the  oomplainant  in  the  ease,  and  therefore  regarded  the  decree  die* 
missing  the  bill  as  in  effect  sustaining  that  part  of  the  demurrer  which  as> 
serted  that  the  bill  showed  that  the  demand  was  stale,  and  that  the  rights  of 
the  oomplainant  were  barred  by  the  statate  of  limitations.  As  to  the  prop- 
osition  attempted  to  be  maintained  in  support  of  the  plea  of  res  Judicata, 
that  it  was  possible  for  the  oomplainant  in  the  first  snit^  by  amendment  to 
his  bill,  to  have  asserted  the  same  matters  relied  opon  by  him  in  the  second 
snit^  and  that  therefore  these  matters  might  have  been  adjudicated  in  the 
former  action,  and  must  therefore  be  regarded  as  iuTolyed  in  the  judgment 
therein^  the  court  was  of  opinion  that  while  it  might  have  been  the  right  of 
the  oomplainant  to  have  amended  his  bill  in  the  first  suit,  yet  he  was  not 
obliged  to  do  so,  and  that  this  right  of  amendment  cannot  be  successfully 
urged  as  enlarging  the  effect  of  a  judgment  upon  demurrer  so  as  to  make  it 
in  effect  an  adjudication  upon  issues  which  might  have  been,  but  were  not^ 
presented  in  the  former  suit  or  proceeding:  OUmer  r,  Morris,  SO  Fed.  Rep^ 
476;  46  Fed.  Rep.  333. 

Evidence  thai  a  MaUer  is  not  Re$  Judicaia. — There  are  doubtless  caoea  in 
which  it  is  proper  to  receive  evidence  for  the  purpose  of  proving  that  a 
matter  apparently  res  judicata  has  not  in  fact  become  such:  Smith  v.  Talbot, 
11  Ark.  666.  Thus  a  plaintiff  seeking  to  recover  property  on  being  met 
with  a  defense  of  a  former  judgment  against  him  may  prove  that  such 
judgment  was  not  on  the  merits,  but  was  based  upon  some  defeuse  of  a 
temporary  nature,  or  that  since  the  former  action  was  oommenced  he  has 
obtained  a  good  cause  of  action  not  available  under  the  issues  at  the  for^ 
mer  trial:  Perhns  v.  Parker ,  10  Allen,  22;  People* e  Savinge  Bank  v.  Hodg^ 
lion,  64  CaL  95.  This  evidence  would  not  be  in  contradiction  of  the 
Judgment  record,  and  would  tend  merely  to  prove  that  the  matters  involved 
in  the  second  action  were  not  in  issue  in  the  first.  There  are,  indeed,  many 
decisions  affirming  in  general  terms  the  admissibility  of  evidence  to  prove 
that  a  matter  within  the  issues  of  a  former  action,  and  which  the  record  of 
that  action,  if  unexplained,  proves  to  have  become  ret  Judicata,  was  not,  in 
fact,  submitted  for  decision  nor  decided:  Paine  v.  Schenectady  Ins.  Co.,  12 
R.  L  440;  Wheeler  v.  Van  Houten,  12  Johns.  311;  J<^iMon  v.  Smith,  16 
Bast,  213;  Whittemore  v.  Wliittemore,  2  N.  H.  26;  PhiUps  v.  Berick,  16  Johns. 
136;  8  Am.  Deo.  299;  Bottorffr.  Wise,  63  Ind.  32.  Whether  such  evidence 
may  properly  be  received  depends  upon  whether  or  not  the  party  is  at  liberty 
at  the  trial,  and  without  any  amendment  of  his  pleadings,  to  withhold  evi- 
dence of  his  cause  of  action  or  of  defense,  and  thus  reserve  it  as  a  subject 
of  future  controversy.  In  oonsidering  this  question  on  another  oocasica 
we  said:  "We  have  shown  that  the  rule  excluding  from  the  oondusivo 
effect  of  a  final  adjudication  all  of  those  matters  which  were  not  material 
to  the  decision  of  the  controversy  made  by  the  pleadings  is  an  inflexiblo 
rule.  It  seems  that  there  ought  to  be  a  rule  the  converse  of  this,  and 
equally  inflexible,  to  the  effect  that  there  shall  be  included  in  the  conclusive 
effect  of  every  final  adjudication  every  matter  material  to  the  disposition 
of  the  controversy  as  made  by  the  pleadings,  when  the  cause,  is  submitted 
for  decision;  and  such,  probably,  is  the  generally  recognised  mle  at  the 
present  day.  But  it  is  opposed  by  decisions  which  permit  either  the  plain* 
tiff  or  the  defendant,  in  certain  cases,  to  show  that  a  matter  asserted  as  a 
claim  or  as  a  defense  by  his  pleading  was  not  attempted  to  be  asserted  by 
kim  at  the  triaU     Thus  it  has  been  said  that  '  if  a  party  attempt^  on  tha 
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trial  of  hia  action,  to  proye  a  demand  againat  the  defendant,  and  ftdl,  h« 
eannot  set  it  up  again  on  a  second  action;  bat  if  he  can  clearly  show  thai 
he  omitted  to  give  aoy  evidence  of  his  demand  in  the  action,  he  is  not  con- 
olnded  from  doing  so  afterward 's  Seddon  v.  Tulop,  6  Term  Rep.  607;  Thorpe 
V.  Cooper,  6  Bing.  116;  Deacon  v.  Oreat  Wettem  Ry,  Co.,  6  U.  C.  C.  P.  24I| 
Hadley  v.  Oreen,  2  Tjrw,  390.     In  the  case  from  which  this  quotation  ia 
made,  a  plaintiff  having  two  demands,  clearly  distinct,  sned  npon  both, 
and  obtained  a  default.     In  ezecntiug  the  writ  of  inquiry  he  gave  evidence 
npon  but  one  of  his  demands,  and  recovered  judgment  accordingly.     In 
rendering  a  decision  permitting  a  second  action  to  be  maintained  for  the 
demand  not  allowed  in  the  6r8t,  Lord  Kenyon  said:  'In  truth,  tfaiaiaa 
question  of  great  delicacy.     We  must  take  care  not  to  tempt  persons  to 
try  experiments  in  one  action,  and  when  they  fail  to  suffer  them  to  bring 
other  actions  for  the  same  demand.    The  plaintiff  who  brings  a  second  ac- 
tion ought  not  to  leave  it  to  nice  investigation  to  see  whether  the  two 
causes  of  action  are  the  same.     He  ought  to  show,  beyond  all  controversy, 
that  the  second  ia  a  different  cause  of  action  from  the  first,  in  which  he 
failed.     In  this  case  it  ia  clearly  shown  that  this  demand  was  not  inquired 
into  in  the  former  action:  Setldon  v.  Tutop,  6  Term  Rep.  607;  Newell  r. 
Carpenter^  118  Maas.  411.     But  if  plaintiff,  having  aeveral  causea  of  action 
Against  the  defendanc,  on  the  trial  offera  evidence  on  these  causes,  and 
fails,  for  want  of  sufiScient  evidence,  to  sustain  some  of  them,  he  cannot 
bring  another  action  for  those  causes  of  action  on  which  he  failed.     Where 
the  plaintiff  fails  to  recover  all  that  he  is  entitled  to  for  want  of  some  proof 
on  the  first  trial  he  should  move  to  set  aside  the  verdict  he  has  obtained ': 
Stafford  ▼.  Clark,  2  Bing.  377;  Brockway  v.  Kinney,  2  Johns.  210;  MeOuinty 
▼•  Herridt,  6  Wend.  240.     But,  so  far  as  the  plaintiff  is  concerned,  most  of 
the  American  cases  go  further.     They  declare  that  he  will  not  be  allowed 
to  bring  another  action,  becanae  in  the  first  he  gave  no  evidence  of  his  de* 
nand:  Ramaey  v.  Hemdon,  1  McLean,  460;  that  he  will  not  be  permitted 
to  reserve,  or  from  any  canse  not  to  produce,  part  of  his  evidence,  and  that 
the  judgment  will  be  conclusive  as  to  every  matter  which  he  could  have 
proved  in  the  first  anit,  and  which  waa  not  proved  or  withdrawn:  Baker  v. 
^and,  13  Barb.  152;  Fitk  v.  miler,  20  Tex.  579;  Tate  v.  Hunter,  3  Strob. 
Bq.  136;  Barrett  v.  Failing,  8  Or.  152.     The  defendant,  however,  although 
his  pleadings  present  a  claim,  need  not  give  evidence  in  its  support^  unleaa 
it  ia  one  which  he  ia  compelled  to  present  and  litigate  in  that  action.     Thoa 
where  a  defendant^  aned  for  the  price  of  a  horse,  set  up  as  a  defense  a 
breach  of  warranty  of   soundness  of   the  horse,  and  failed  to  appear  at 
the  trial,  and  judgment  was  rendered  against  him,  he  was  allowed  after- 
ward to  recover  of  the  plaintiff  for  the  same  breach  of  warranty,  because 
this  was  an  affirmative  cauae  of  action  which  defendant  had  a  right  to  liti- 
gate aa  a  plaintiff.     In  cases  like  this  the  question  whether  the  claim  waa 
presented  and  submitted  as  a  defense  may  be  settled  by  proof  at  the  trial 
of  the  seiond  action.      But,  if  the  claim  is  specifically  embraced  in  the 
pleadings,  the  presumption  is,  that  it  was  presented  at  the  trial,  and  con- 
■idered  in  the  rendition  of  the  judgment:  BwweU  v.  Knight,  51  Barb.  267; 
UcDankl  v.  Fox,  77  BL  843.      If  a  court   erroneously  rejects  evidence 
ofliered  to  prove  a  claim  or  defense,  on  the  ground  that  it  is  inadmissible^ 
•Qch  claim,  nevertheless,  on  rendition  of  the  judgment^  becomes  ret  judi» 
fota,  and  so  remains  until  the  judgment  is  vacated  or  reversed  by  some 
appropriate  proceeding:    Beall  v.  Pearre,  12   Md.  550;  Burnett  v.  Smith, 
^  ^ray  50;  Qrant  v*  Button,  14  Johns.  377.    If  auch  evidence  waa  offered 
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la  MtftbUah  a  eanta  of  aoiion  staked  in  a  {wrtaeolar  eoant  of  the  p1einti8*a 
aeelanttioii,  and  the  pUinttff,  failing  to  atrike  oot  or  withdraw  that  ooiintk 
•olbn  a  general  ▼erdiot  on  the  whole  eanae^  the  jndgment  will  be  a  bar  te 
another  action  on  the  olaim  ao  attempted  to  be  established:  SmUk  t.  IFAif- 
kfo,  11  Mass.  446. 

'*  A  judgment  of  a  ooart  possessing  oompetent  jarisdiction  Is  final,  not 
only  in  reference  to  the  matters  aotnally  or  formally  litigated,  but  as  to  sll 
other  matters  which  the  parties  might  haye  litigated  and  had  decided  in  the 
eansex  BsUs^sr  t.  Craigue,  31  Barb.  684|  ZXnrft  t.  TaOcoi,  12  N.  Y.  184; 
MankU  w.  HampUm,  7  Term  Rep.  266;  ^mea  t.  H<mi,  2  BarK  690.  A 
party  cannot  try  his  action  in  parts.  The  judgment  is  oonclosiTe.  not  only 
of  the  matters  contested,  but  as  to  STory  other  thing  within  the  knowledge 
of  the  complainant  whieh  might  have  been  set  np  as  a  ground  for  relief  in 
the  first  snit:  ifamOloa  ▼•  Qnniiiy,  46  HI.  90;  iSanliy  ▼.  ^Aa/er,  14  La.  Ann. 
676b  If  the  determination  of  a  qnestion  is  necessarily  involved  in  the  judg- 
ment it  is  immaterial  whether  it  was  actually  litigated  or  not:  Barber  t* 
OUvelandt  19  Mich.  230.  Where  in  fact  items  of  account  were  speoifically 
set  forth  in  the  statement  of  the  causes  of  action  in  a  former  suit,  and, 
though  known  to  ezisti  wero  for  some  reason  overlooked  and  not  oonaidered, 
they  cannot  in  law  be  the  ground  of  a  second  action:  Keokuk  v.  AleaoantUr^ 
21  Iowa,  377;  nor  can  they  be  made  the  ground  of  such  action,  though  they 
were  omitted,  owing  to  an  error  of  the  justice  before  whom  the  case  was 
tried,  in  rendering  his  judgment:  Town  v.  Smith,  14  Mich.  348.  The  omission 
ol  the  court  to  award  relief  prayed  for  is  an  adjudication,  in  effect^  that  tiie 
complainant  is  not  entitled  thereto:  Tkompmm  v.  McKajf,  41  CaL  2SL 
Hence  if,  in  an  action  on  a  note  and  mortgage,  judgment  ia  rendered  on  the 
note,  without  any  order  of  sale,  this  is  oondusive  that  the  plain tifiP  has  no 
lien,  and  he  oannot  afterward  maintain  an  action  to  forecloee  his  mortgage: 
Johuon  V.  Mwfhy,  17  Tex.  216.  From  the  decisions  cited  in  this  8eotioI^ 
the  conclusion  is  irresistible  that  a  judgment  or  decree  is  conclusive  upca 
all  causes  of  actions  and  all  matters  of  defense  presented  by  the  pleading^ 
and  not  withdrawn  before  or  during  the  trial,  except:  1.  Where  the  plain- 
tiff claims  upon  several  and  distinct  causes  of  action,  in  which  case  he  may, 
according  to  some  of  the  authorities,  maintain  a  second  action  upon  any  one 
of  those  causes  upon  which  he  can  show  that  he  offered  no  evidenoe  at  the 
trial  of  the  former  case:  2  Smith's  Lead.  Gas.  669;  Wood  v.  OorU  4  Met. 
208;  SoMiidelL  B.  Co.  v.  DanUU,  20  Qratt.  366;  AlUbaugh  v.  Cootiey,  76 
Va.  62S;  Parka  v.  Moore,  13  Vk  183;  37  Am.  Dec  689;  Cunningham  t. 
Foster,  49  Me.  68;  MerchanU*  Bank  v.  Schulenburg,  48  Mich.  102;  Potne  v. 
Schenectady  I.  Co.,  12  R.  L  440;  Convene  v.  CoUon,  49  Pa.  St.  346;  Hunget- 
ford^e  Appeal,  41  Conn.  322;  DieHneon  v.  Hayee,  31  Conn.  423;  Sweet  t. 
Maupm,  66  Mo.  66.  2.  Where  the  defendant  pleads  a  matter  as  a  defense 
which  he  might  have  successfully  employed  as  a  cause  of  acti<m  against  the 
plaintiff,  in  which  case  it  appears  that  the  right  to  such  cause  of  aotioo  is 
not  lost  by  the  defendant,  unless  he  followed  up  his  pleading  by  offering 
evidence  upon  it  in  the  former  suit.  With  the  possible  exceptions  here 
statedf  a  judgment  is  conclusive  upon  all  the  material  issues  made  by  the 
pleadings,  and  also  upon  every  material  allegation,  whether  of  olaim  or  of 
defense,  which  the  party  against  whom  such  allegation  is  made  doea  not 
ehoose  to  controvert." 

Thi  Character  (^the  Evidence. — Hitherto  we  have  spoken  of  the  reception 
of  evidence  either  to  show  that  a  matter  has  or  has  not  been  decided  with* 
oat  referring  to  the  character  of  the  evidenoe  which  is  admissible  for  thia 
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pnrpofla.  Upon  thia  subject  the  decxBiona  are  exceedingly  meager.  Thai 
Ihe  judgment  record  it  admiaaible  ia  beyoad  question,  and  there  ia  alao 
bat  little  doubt  that  where  it  apeaka  dearly  it  ia  oonoluaiTe.  There  are 
also  other  writinga  which,  though  they  have  not  the  Terity  of  a  judgment 
record,  are  alao  admiaaible.  Among  these  are  the  report  of  the  judge  who 
tried  the  former  action,  stating  the  proceedings  there  taken  before  him: 
Mattmam  w.  Oooper,  15  Pick.  276;  26  Am.  Dea  600;  Duren  t.  Kee^  41  8.  C. 
171;  the  etatement  of  the  case  and  the  opinion  of  the  oourt  aa  oontained  in 
the  printed  Tolnme  of  the  leporta:  Hood  ▼.  Hood,  110  Mass.  463;  the 
opinion  of  the  trial  judge  filed  in  the  cause  and  stating  the  grounds  of  hia 
decision:  Legrand  v.  Rixty^  83  Va.  862;  New  Orlearu  etc  By.  t.  Neto  OrUam, 
14  Fed.  Rep.  373;  Serong  t.  Orant,  2  Mackey,  218;  the  finding  of  the  referee 
upon  which  the  decision  of  the  court  waa  baaed:  WhiU  t.  Ckamt  128  Mass. 
168;  the  charge  of  the  judge  at  the  trial,  by  which  it  appeared  that  he  re« 
atricted  the  attention  of  the  jury  to  certain  issues:  Duren  v.  Kee,  41  8.  O. 
171,  172.  While  the  evidence  taken  in  the  former  action  should  not  all  be 
aabmitted  to  the  jury  on  the  trial  of  a  aubaequent  controversy,  if  it  would  be 
prejudicial  to  one  of  the  parties,  yet  so  much  of  it  may  be  received  as  will 
prove  npon  what  issues  testimony  was  offered  and  admitted  in  the  trial  of 
the  action:  Sione  v.  8t  Lcui»8,  Co,,  165  Mass.  267.  Briefs  of  counsel  hav- 
ing been  offered  for  the  purpose  of  showing  that  but  one  point  was  contested, 
and  having  been  rejected,  the  action  of  the  trial  court  was  determined  not 
to  have  been  erroneous,  because  it  waa  aaid  that  there  were  often  pointa  in* 
volved  in  a  case  which  were  not  discussed  in  the  briefs  of  the  oounsels 
Ortenin  v.  Lufuimg,  35  Mich.  63. 

Juron  eanmoi  be  BiDamined  tu  to  Thdr  ConcluHon,-^Vpon  an  examination 
of  the  casee  in  which  extrinsic  evidence  has  been  received  to  prove  what 
had  become  retjudkaia  by  virtue  of  a  former  deciaion  and  judgment,  it  will 
be  found  that  such  evidence,  at  least  unless  contained  in  some  writing  exe. 
euted  at  the  time  for  the  purpose  of  explaining  the  decision  or  stating  the 
views  upon  which  it  was  based,  has  not,  properly  speaking,  been  admitted 
for  the  purpoee  of  determining  what  waa  decided,  but  merely  to  ahow  what 
waa  aubmitted  for  decision.  For  thia  purpose  evidence  not  inconsistent 
with  the  xeoord  may  doubtleaa  be  properly  admitted  to  ahow  what  teati- 
mony  was  or  waa  not  given  npon  aome  iaane,  and  thereby  to  create  a  pre- 
•nmption  that,  if  evidence  waa  submitted  respecting  it,  it  had  been  decided 
by  the  jury  in  favor  of  the  party  for  whom  they  returned  their  verdiot;  and, 
en  the  other  hand,  if  no  evidence  was  received  upon  it,  that  it  was  not  con- 
sidered nor  determined  by  them.  It  ia  not^  we  think,  permissible  to  go 
further  and  to  undertake  to  establish  what  conclusion  the  jurors  actually 
rsaohed  vpon  any  iaane  eonoerning  which  evidenoe  waa  aubmitted  to  them, 
where  their  oonoluaion  haa  not  been  expreaaed  in  the  form  of  a  special  ver- 
dict. **  The  rule  never  haa  extended  to  the  introduction  of  evidence  show- 
iag  the  action  taken  by  the  jury,  or  what  matters  were  considered  by  them'*: 
Ormm  v.  ^oai^  48  Iowa,  488.  The  oonrt  will  never  go  into  an  examination  of 
the  jnrora  in  a  former  eauae  to  aaeertain  npon  what  gronnda  their  verdict 
waaprononnced'i  Wood  v.  Jaek$on,  8  Wend.  23;  22  Am.  Dee.  611.  "The 
jary  are  not  to  be  examined  aa  to  the  grounda  of  their  verdiot ":  Lawrence  v. 
Huni^  10  Wend.  81;  26  Am.  Dee.  538.  "8ome  of  the  jurora  in  the  former 
trial  were  permitted  to  teatify  aa  to  the  particular  ground  upon  which  they 
found  the  verdietk  This  testimony  waa  not  objected  to,  and  therefore  is  not 
available  aa  error  here.  But  it  is  proper  to  say  that  the  secret  deliberations 
ef  ^e  jury,  or  grounds  of  their  proceedings  while  engaged  in  making  up  their 
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Terdlot^  are  not  eompotent  or  admissible  evidence  of  the  issnes  or  findin^^i 
The  jnrore  oftentimes,  though  they  may  oononr  in  the  result^  differ  as  to 
the  grounds  or  reasons  upon  which  they  arriye  at  it.  The  evidenoe  should 
be  oonfiued  to  the  points  in  coutroversy  on  the  former  trial,  to  the  testimony 
given  by  the  parties,  and  to  the  questions  submitted  to  the  jury  for  their 
oonsideration,  and  then  the  record  furnishes  the  only  proper  proof  ol  the 
▼erdict**!  Packet  Co.  ▼.  8kkU$,  5  WalL  680,  593. 

It  is  apparent  from  the  cases  last  cited  that  while  it  is  proper  to  reoeive 
eridence  oonsistent  with  the  record  for  the  pnrpoee  of  showing  that  teeti- 
n^ony  upon  a  particular  matter  was  or  was  not  submitted  to  the  oonsidera* 
tion  of  the  court  or  jury,  yet  it  is  not  permissible  to  prove  by  extrinsic  oral 
evidence  what  was  the  effect  of  the  testimony  thus  submitted,  and  therefore, 
after  all  competent  evidence  has  been  received,  it  may  still  remain  uncertain 
whether  or  not  the  court  or  jury,  in  making  a  general  finding  or  Terdict  in 
favor  o(  a  defendant^  did  or  did  not  decide  in  his  favor  all  the  issues  ten* 
dered  by  him.  Whether  in  such  a  ease  the  decision  must  still  be  regarded 
as  uncertain  and  not  supporting  the  plea  of  estoppel,  is  a  question  which 
we  believe  the  decisions  have  not  fully  settled.  Our  own  judgment  is  that, 
upon  proof  that  evidence  was  offered  in  behalf  of  the  defendant  in  support 
of  all  the  defenses  urged  by  him,  a  verdict  or  finding  in  his  favor  ought  to 
be  regarded  as  equivalent  to  a  special  finding  of  the  existence  of  all  the 
material  defenses  specially  alleged  in  his  answer,  or,  if  not  specially  alleged, 
of  all  defenses  admissible  in  his  behalf  under  the  general  issues  presented 
by  his  pleadings:  BfuxuU  T.  SieiropoUt,  144  IlL  580;  86  Am.  8k  Rep.  468| 
MerchatU$"  ^te.Oa,w.  Ly<m,  12  Fed.  Rep.  63. 


Statb  v.  Nomland. 

[•  NoKS  Dakota,  427.] 

ObvanrunoviL  Law. —A  Comstitutional  PaoyiBioir  RaguiRnro  that 
Each  Bill  shall  Embraoi  but  Onk  Subjkot  which  shall  be  expressed 
in  its  title  will  be  construed  liberally  so  as  not  to  embarrass  the  lenia- 
.U|nre  by  a  construction  whose  stricture  is  unnecessary  to  the  aooom« 
pnshment  of  the  beneficial  purposes  for  which  the  provision  was 
adopted. 

OoNarmrrioirAL  Law.— Though  a  Ck>N8TrnrnoN  Forbids  art  Bill  to 
Embraoi  Mors  than  Omx  Subjbot,  yet  if  such  subject  be  properly 
expressed,  the  act  may  create  the  means  and  instrumentalities  required 
for  its  own  accomplishment. 

Constitutional  Law— Titlb  of  Act. — ^If  a  statute  entitled  "An  act  to 
create  the  office  of  state  board  of  auditors,  and  prescribe  their  dnties," 
in  addition  to  creating  the  board  and  directing  it  to  examine  cer- 
tain books  and  vouchers,  required  that  moneys  of  the  state  must  be 
deposited  monthly  in  some  bank  to  be  designated  by  the  state  board, 
such  act,  in  so  far  as  it  requires  such  deposit  in  bank,  is  nnconstitu* 
tional,  because  that  part  of  the  subject  is  not  expressed  in  the  titlsi. 

Frank  F.  Bame$^  for  the  appellant 

William  H.  Standizh^  attorney  general^  and  /•  B.  W%n§man 
for  the  respondent. 


Dec.  1893.J  State  v.  Nomlakd.  678 


Bartholomew,  C.  J.  Chapter  48  of  the  Session  Laws 
of  1893  is  entitled  ''An  act  creating  the  office  of  the  state 
board  of  auditors  and  prescribing  the  duties  thereof."  The 
first  section  constitutes  the  secretary  of  state,  the  state  aud- 
itor, and  the  attorney  general  such  state  board  of  auditors, 
and  directs  that  as  such  board  they  shall  examine  the 
books  and  vouchers  of  the  state  treasurer,  and  ascertain  the 
kind  and  amount  of  funds  in  the  treasury,  at  least  twice  in 
each  year,  and  make  report  of  their  doings  in  the  premises  to 
the  governor;  and  they  shall  also  witness  ^^*  and  attest  the 
transfer  of  books,  property,  and  funds  by  an  outgoing  to  an 
incoming  treasurer,  and  report  to  the  governor.  The  second 
section  directs  that  all  funds  belonging  to  the  state  shall  be 
deposited  monthly  by  the  state  treasurer  in  one  or  more 
national  or  state  banks  in  the  state,  such  banks  to  be  desig- 
nated by  such  board  of  auditors  and  the  governor,  and  such 
banks  shall  pay  to  the  state  interest  on  the  monthly  balances 
for  funds  so  deposited  at  the  rate  of  not  less  than  three  or 
more  than  four  per  cent  per  annum.  Section  3  provides 
what  bond  shall  be  given  by  such  banks,  and  that  the  same 
shall  be  approved  by  the  governor  and  said  board;  and  sec- 
tion 4  exempts  the  state  treasurer  and  his  bondsmen  from 
liability  tot  all  money  so  deposited  by  reason  of  the  failure, 
bankruptcy,  or  other  act  of  such  bank.  It  is  conceded  that 
the  board  of  state  auditors,  after  strict  compliance  with  all  the 
provisions  of  the  statute,  designated  certain  banks  within 
the  state  wherein  the  public  funds  should  be  deposited,  and 
so  notified  the  defendant,  who  is  state  treasurer,  and  re- 
quested him  to  deposit  the  public  funds  accordingly.  The 
treasurer  declined  to  comply  with  such  request,  and  it  is 
Bought  in  this  action  to  compel  compliance  by  mandamus. 
The  defendant  bases  his  refusal  upon  two  grounds,  the  first 
being  that  the  act  above  mentioned  was  never  passed  by  the 
legislative  assembly  of  this  state;  and  second,  that,  if  so 
passed,  the  act  is  unconstitutional  and  void.  The  trial  court 
ruled  both  points  adversely  to  defendant,  and  he  appealed 
the  case  to  this  court. 

We  shall  notice  but  one  ground  of  reversal.  The  act  is 
assailed  as  in  violation  of  section  61  of  our  constitution, 
which  reads:  "  No  bill  shall  embrace  more  than  one  subject, 
which  shall  be  expressed  in  its  title,  but  a  bill  which  vio- 
lates this  provision  shall  be  invalidated  thereby  only  as  to 
so  much  thereof  as  shall  not  be  so  expressed."    The  equiva- 
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lent  of  this  provision  is  found  in  the  constitution  of  nearly 
every  state  in  the  union,  and  few  provisions  have  been 
oftener  before  the  courts  for  construction*  Originally,  the 
provision  was  highly  remedial  in  character.  Under  the  old 
practice  of  uniting  several  subjects  in  the  title  of  one  act,  or 
^^^  of  stating  one  subject  and  adding  '*  and  for  other  pur- 
poses," much  vicious  legislation  found  its  way  to  the  statute 
books.  Legislators,  interested  in  one  object,  were  forced  to 
support  others  of  which  they  did  not  approve  in  order  to  se- 
cure favorable  action  upon  their  own  measures,  and  lawe 
were  passed  of  which  the  public  had  no  intimation  until  they 
had  gone  beyond  the  stage  when  petition  or  remonstrance 
could  avail.  This  practice  was  effectually  struck  down  by 
the  constitutional  provision  above  quoted.  Sworn  to  support 
the  constitution,  legislators  have  seldom,  if  ever,  wantonly 
violated  this  requirement  When  violated*  it  has  generally 
been  through  inadvertence.  The  courts,  recognizing  the 
character  of  the  evil  sought  to  be  effaced,  have  been  slow  ta 
rigidly  apply  the  provision  to  cases  where  such  evils  did  not 
and  could  not  exist,  particularly  when  the  result  of  such 
rigid  application  of  the  provision  would  be  only  less  mis* 
chievous  than  the  evil  it  was  intended  to  cure.  An  examina* 
tion  of  the  cases  will  show  that  the  author  might  have  used 
stronger  language  when  he  said,  in  speaking  of  this  provi* 
sion:  ** There  has  been  a  general  disposition  to  construe  the 
constitutional  provision  liberally,  rather  than  to  embarrass 
legislation  by  a  construction  whose  stricture  is  unnecessary 
to  the  accomplishment  of  the  beneficial  purposes  for  which 
it  has  been  adopted":  Cooley's  Constitutional  Limitations, 
176;  and  see  the  line  of  authorities  there  cited.  In  Mauch 
Chunk  V.  McOee,  81  Pa.  St  433,  it  is  said  that ''  useful  and 
honest  legislation  should  not  be  defeated  by  rigid  adherence 
to  the  letter  of  the  constitution,  or  pretext  to  be  caught  at  to 
avoid  legislation,  when  it  can  be  fairly  reconciled  with  the 
constitution."  Legislation  is  often  complex.  The  accom* 
plishment  of  one  purpose  sometimes  necessarily  involves 
the  accomplishment  of  another  purpose.  Refinement  upon 
this  constitutional  provision,  and  the  enforcement  of  a  narrow 
construction,  would  greatly  embarrass  the  legislature,  and 
nullify  a  large  percentage  of  most  beneficial  legislation.  This 
court  should  be  careful  to  destroy  no  legislation  sanctioned  by 
the  law-making  branch  of  the  state  government  unless  such 
legislation  be  a  clear  violation  of  the  constitutional  requir* 
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ment.  ^''  But  we  have  no  duty  higher  or  more  sacred  than  is 
the  duty  to  preserve  in  all  its  integrity  every  provision  in  the 
fundamental  law  of  the  state.  The  provisions  of  our  state 
constitution  are,  by  the  terms  of  the  instrument  itself,  de- 
clared to  be  mandatory — mandatory  alike  upon  the  legisla- 
ture and  upon  this  court.  If  the  legislature  in  any  act 
disregard  the  mandate  it  is  the  duty  of  this  court  to  nullify 
the  act,  and  the  fact  that  the  abortive  legislation  may  be 
highly  beneficial  and  salutary  in  its  nature  can  in  no  man- 
ner control  that  duty.  Our  constitutional  provision  is  clear, 
direct,  and  positive.  **No  bill  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  in  its  title."  What  was  the 
subject  of  the  bill  in  this  case?  In  section  85  of  Sutherland 
on  Statutory  Construction  it  is  said:  ''It  is  a  matter  of  some 
difficulty,  in  many  instances,  to  determine  precisely  what  is 
the  subject  of  an  act,  by  reason  of  the  contrariety  of  its  pro- 
visions and  the  complexity  of  its  machinery  and  aims." 
The  language  is  not  inappropriate  here.  Generally  speaking, 
the  subject  was  the  state  funds;  more  specifically  it  was  the 
security  and  augmentation  of  those  funds;  but  neither  gener- 
ally nor  specifically  is  the  subject  expressed  in  the  title — 
*'An  act  creating  the  office  of  the  board  of  state  auditors  and 
prescribing  the  duties  thereof."  Was  the  act  passed  for  the 
purpose  of  creating  tliat  board?  Was  that  the  subject — the 
object — of  the  act?  Clearly  not.  The  board  was  simply  an 
i. Instrumentality  for  the  accomplishment  of  some  purpose,  but 
what  purpose  no  human  foresight  could  determine  from  that 
title.  Following  that  title  the  legislature  might  with  equal 
propriety  have  passed  an  act  relating  to  any  subject  upon 
which  the  legislature  could  constitutionally  authorize  a  board 
to  act.  We  have  held  that,  when  the  subject  of  the  act  was 
properly  expressed  in  its  title,  the  act  miglit  create  the  means 
and  instrumentalities  required  for  its  own  accomplishment: 
State  y.  Woodtnamee^  1  N.  Dak.  246;  Stale  v.  HaaBy  2  N.  Dak. 
202,  but  it  has  never  been  held,  under  this  provision,  that 
where  the  title  annourced  only  the  instrumentality,  the  act 
itself  might  announce  the  subject  upon  which  the  instrumen* 
tality  was  expected  to  operate.  *•*  Were  we  disposed  to  be 
critical,  we  might  say  the  title  in  this  case  does  not  even  say 
that  much,  for  it  announced  bat  one  of  several  instrumental- 
itios.  The  action  of  the  governor  and  state  treasurer  is  just 
as  essential  for  the  accomplishment  of  the  purpose  of  the  act 
as  the  action  of  the  board.     ^  It  is  required  that  an  act  shall 
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contain  but  one  subject,  but  that  that  be  expressed  in  the 
title.  The  title  thus  made  a  part  of  an  act  must  agree  with 
it  by  expressing  its  subject  The  title  will  fix  bounds  to  the 
purview,  for  it  cannot  exceed  the  title  subject,  nor  be  con- 
trary to  it It  is  not  enough  that  the  act  embraces 

but  a  single  subject  or  object,  and  that  all  its  parts  are  ger- 
mane. The  title  must  express  that  subject,  and  comprehen- 
sively enough  to  include  all  of  the  provisions  in  the  body  of 
the  act":  Sutherland  on  Statutory  Construction,  sec.  87.  A 
single  glance  discovers  that  the  title  in  this  case  meets  no 
single  requirement  there  specified.  As  fully  sustaining  the 
text-writer,  see  Astor  v.  Arcade  Ry.  Co,^  113  N.  Y.  93;  J/w- 
•t<8t|>pi  etc.  Boom  Co.  v  Prince^  34  Minn.  79;  State  ▼.  Kinsella^ 
14  Minn.  624;  StaU  v.  Smith,  35  Minn.  257;  Brown  v.  StaU^ 
79  Ga.  324;  StaU  v.  Everage,  33  La.  Ann.  120;  Brooke  v.  Peo- 
pUj  14  Col.  413;  Montgomery  v.  State^  88  Ala.  141;  Igoe  v. 
State^  14  Ind.  239;  Board  of  Supervisors  v.  Auditor  Qeneral,  68 
Mich.  659;  Grubbe  v.  StaU,  24  Ind.  295.  In  each  of  the  fore- 
going cases  statutes  were  held  unconstitutional,  as  in  viola- 
tion of  the  provision  under  discussion;  but  in  no  one  of  said 
cases,  nor  in  any  case  to  which  we  have  been  cited  or  that 
we  have  found,  was  the  violation  of  that  provision  so  pal  pa. 
ble  as  in  this  case*  As  individuals  we  may  deplore  the 
necessity  that  compels  us  to  nullify  a  statute  clearly  benefi- 
cial to  this  state,  but  as  a  court  our  path  is  plain.  The 
judgment  below  should  be  reversed,  and  the  action  dismissed; 
and  it  is  so  ordered. 
All  concur.  _^. 

STATUTB8.^TEn  pROHIBFnOM  IIT  THB  COHflTmJTION  AOATKST  Bn AOmiO 

Laws  Which  Bmbrack  Mors  than  Okb  Subject  rauat  be  given  a  broad 
aad  extended  meaning,  so  as  to  allow  the  legislature  full  scope  to  include  in 
one  act  all  matters  having  a  logical  and  natural  connection:  Johnmm  t.  ZTor- 
rUon^  47  Minn.  676;  28  Am.  St.  Rep.  382,  and  note,  with  the  oases  ooUected. 
This  provision  is  to  be  liberally  construed:  Extended  note  to  DavU  v.  StaU^ 
61  Am.  Dec.  339. 

Statutes— Tttlb  ot  Aer. — ^If  the  subject  matter  of  a  statute  is  composed 
of  two  or  more  essential  elements,  only  one  of  which  is  expressed  in  the 
title,  it  is  insufficient  under  a  constitutional  requirement  that  "  every  aot 
■hall  embrace  but  one  subject  and  matters  properly  connected,  which  sub* 
ject  shall  be  expressed  in  the  title":  Henderson  v.  London  etc.  Ins,  Co.,  135 
Ind.  23;  41  Am.  St.  Rep.  410,  and  note.  A  statute  is  not  open  to  the  objec- 
tion that  it  oontains  subjects  not  "  clearly"  expressed  in  its  title,  when  such 
subjects  are  all  **  referable  and  cognate"  to  the  subjects  expressed  in  the 
title:  State  v.  ffarntb,  95  Ala.  176;  36  Am.  St  Rep.  195,  and  nota.  Soe» 
also,  the  extended  note  to  Neuendorf  v.  Duryea^  25  Am.  Rep.  239. 
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Power  v.  Larabbb. 

[8  NoBTH  Dakota,  602.] 

Ah  ExKOunoN  Sals  will  not  be  Vacatbo  for  inadeqnaoy  of  price  if  the 
defendant  is  entitled  to  redeem  therefrom,  and  has  notioe  of  the  sale 
and  an  opportunity  to  exercise  his  right. 

Ax  ExiounoM  Salv  will  bb  Vaoatbd,  Beoausb  Sbyxral  Parosls  of 
Rbal  Propbrtt  wbrb  Sold  in  a  Litmp,  on  motion  of  the  defendant^ 
nnleas  the  parchaser  can  show  that  the  sale  in  that  mode  has  not  in- 
terfered with  the  defendant's  right  of  redemption. 

BzicunoN  Salb.— A  Waiyxb  ot  a  Right  to  Proourb  thb  Vacation  of 
AN  ExKCUTiON  Salb  ariscs  from  an  attempt  to  redeem  therefrom,  and 
by  settling  the  judgment,  and  in  such  settlement  taking  credit  for  tho 
amount  realized  at  sueh  sale. 

BxBcunoN  Salb,  Waiter  or  Objections. — Most  of  the  irregularities  on 
account  of  which  execution  sales  may  be  set  aside  may  be  waived  by 
the  parties  interested.  This  waiver  may  be  presumed  from  their  ap- 
parent aoquiesoenoe,  as  well  as  proved  by  direct  and  positive  evidence. 

Ezxcution  Salbs.— a  Motion  to  Vaoatb  an  Execution  Salb  must  be 
made  within  a  reasonable  time,  and,  where  there  is  a  right  of  redemp- 
tion, this  reasonable  time  is  probably  measured  by  the  statutory  period 
of  redemption. 

Ah  Exbgution  Salb  nr  thb  Lump  of  Sbybral  Paroelb  of  Real  Estatb 
is  not  void. 

An  Execution  Salb  at  Which  no  Person  is  Present  Except  thb 
Sheriff,  and  the  plaintiff  and  his  attorney,  iB<not  void  for  that  reason. 

J.  E,  Robinson^  for  the  appellant. 

O.  K.  Andru8  &  Herman  Winterer^  for  the  respondent 

•^^  CoBLTss,  J.  The  appeal  is  from  an  order  vacating  an 
execution  Bale  of  real  estate.  At  the  sale  the  plaintiff  in 
the  execution  bid  in  the  property  for  ninety-six  dollars. 
One  of  the  grounds  on  which  the  validity  of  the  sale  is  at- 
tacked is  the  inadequacy  of  the  price  for  which  the  prop- 
erty was  sold.  There  was  over  seventeen  hundred  acres  sold 
at  the  sale,  and  it  appears  that  the  land  was  worth  at  least 
four  dollars  au  acre.  That  this  inadequacy  is  so  gross  as  to 
shock  the  conscience  cannot  be  doubted.  In  addition,  it  ap- 
pears that  the  sheriff  of  the  sale  utterly  failed  to  comply 
with  the  statute,  which  requires  him  to  offer  the  land  for  sale 
in  separate  parcels.  There  were  no  less  than  eleven  distinct 
tracts  sold  in  a  lump,  without  even  an  **®*  attempt  to  sell 
them  separately.  "  When  the  sale  is  of  real  property,  con- 
sisting of  several  known  lots  or  parcels,  they  must  be  sold 
separately":  Comp.  Laws,  sec.  5144.  While  we  are  not  pre- 
pared to  say  that,  after  a  sale  has  been  fairly  advertised  and 
conducted,  and  is  regular  in  every  respect,  it  should  bo  set 
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aside  on  the  sole  ground  of  the  inadequacy  of  the  price  bid, 
yet,  wbejre  the  statute  requiring  a  sale  in  separate  parcels 
has  been  so  grossly  violated  as  in  this  case,  we  would  have 
no  hesitation  in  setting  aside  the  sale  were  it  not  for  the 
statute  which  permits  the  judgment  debtor  to  redeem  from 
the  sale  at  any  time  within  a  year.  We  cannot  see  how  the 
debtor  can  appeal  to  the  inadequacy  of  the  prioe  as  a  reason 
for  having  the  sale  vacated.  The  law  allows  him  to  over* 
throw  such  a  sale,  to  protect  him  against  a  sacrifice  of  hia 
property.  Where  his  title  is  divested  at  the  sale  his  only 
remedy  to  protect  himself  from  loss  is  by  attacking  the  sale 
itself.  But,  where  a  right  to  redeem  after  the  sale  is  vested 
in  him  by  statute,  it  is  not  necessary  for  him  to  attack  the 
sale  to  save  a  sacrifice  of  his  property.  Indeed,  he  will 
always  find  it  more  to  his  advantage  to  redeem.  By  redemp- 
tion  he  can  wipe  out  the  sale,  and  destroy  the  lien  of  the 
judgment  upon  the  land  for  a  trifiing  sum  in  comparison 
with  the  value  of  the  property  on  which  the  judgment  was 
a  lien.  If  the  amount  bid  is  less  than  the  amount  of  the 
judgment  the  defendant,  by  redemption,  secures  the  same 
benefit  which  would  accrue  to  him  should  the  plaintiff  volun- 
tarily release  the  land  from  the  lien  of  the  judgment  on  pay* 
ment  of  only  a  portion  thereof  the  land  on  which  it  was  a 
lien  being  worth  many  times  the  amount  so  paid.  Where 
the  defendant  has  full  knowledge  of  the  sale,  and  an  oppor- 
tunity to  redeem,  the  injustice  resulting  from  a  sale  for  an 
inadequate  price  will  fall,  if  it  all,  upon  the  plaintiff,  who 
may  find  that  the  defendant  has  by  redemption  secured  the 
release  of  very  valuable  property  from  the  lien  of  a  judgment 
on  the  payment  of  a  paltry  sum  upon  redemption,  leaving  the 
greater  portion  of  the  judgment  unsecured.  It  will  be  an 
interesting  question,  when  it  arises,  whether  the  judgment 
creditor  himself  may  not  have  a  sale  *^*  set  aside  for  gross 
inadequacy  of  price,  when,  through  excusable  mistake  on 
his  parti,  or  conduct  on  the  part  of  the  defendant  tending  to 
create  fears  as  to  the  title  of  defendant,  the  plaintiff  has  been 
deterred  from  bidding  the  reasonable  value  of  the  land  and 
the  full  amount  due  upon  his  claim,  or,  in  case  that  amount 
exceeds  the  value  of  the  land,  has  been  deterred  from  bidding 
the  reasonable  value  of  the  same.  The  authorities  fully  sus- 
tain us  in  our  ruling  that  the  right  of  redemption,  where  de» 
fendant  has  had  knowledge  of  the  sale,  and  an  opportunity 
to  exercise  his  right  of  redemption,  affords  him  ample  pro* 
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tection  against  a  sacrifice  of  his  property  through  a  sale  for 
SD  inadequate  price:  2  Freeman  on  Sxecations,  1050,  note; 
Mixer  y.  Sibley,  53  III  61;  First  Nat.  Bank  y.  Black  HiU$ 
Fair  Asen.^  2  8.  Dak.  145;  Coolbaugh  y.  Boemerf  82  Minn. 
446. 

Bat  there  is  connected  with  a  sale  for  an  inadequate  price, 
in  this  case,  an  irregularity  in  the  shape  of  the  sale  of  eleven 
distinct  parcels  in  a  lump.  What  effect  has  this  irregularity 
in  taking  the  case  out  of  the  rule  we  have  just  enunci- 
ated? The  statute  makes  it  the  duty  of  the  sheriff  to  sell 
separately  several  known  lots  or  parcels.  He  should  not  sell 
them  in  a  lump.  Section  5144  of  the  Compiled  Laws:  **And 
when  the  sale  is  of  real  property,  consisting  of  several 
known  lots  or  parcels  they  must  be  sold  separately.''  This 
statute  was  violated.  Eleven  distinct  parcels  were  sold  as 
one  piece.  But  should  the  sale  be  set  aside  on  this  ac- 
count? That  depends  upon  the  purpose  of  the  statute  and 
the  particular  facts  of  this  case.  The  sheriff  is  required  to 
sell  each  parcel  separately,  for  two  reasons.  One  is  that 
the  land  may  bring  the  best  price,  and  that  no  more  than 
enough  to  pay  the  lien  shall  be  sold;  and  the  other  is  to  enable 
the  defendant  to  redeem  any  one  or  more  of  the  parcels  with- 
out being  compelled  to  redeem  all  the  land  sold.  When 
sold  in  a  lump  it  is  impossible  for  him  to  redeem  less  than 
the  whole,  because  there  is  no  basis  for  redemption  of  any 
particular  parcel  or  parcels.  Now,  so  far  as  the  object  of  the- 
statute  is  to  secure  the  best  price  for  the  property  at  the 
sale,  the  defendant,  who  has  the  right  to  redeem,  and  has  a 
*^  fair  opportunity  to  exercise  that  right,  has  no  interest  in 
the  matter.  He  will  always  be  benefited  by  a  sale  like  the 
one  in  the  case  si  bar,  where  the  property  brings  less  than 
its  value,  and  less  than  the  amount  due  upon  the  judgment. 
He  can  redeem,  and  by  redemption  he  frees  his  property 
from  a  lien  for  less  than  the  amount  due  upon  the  lien,  and 
less  than  the  value  of  the  property.  The  person  who  is 
interested  in  a  sale  of  separate  parcels,  so  far  as  the  prioe 
to  be  obtained  is  concerned,  is  the  plaintiff;  and  it  is  quite 
significant  that  the  defendant  is  not  to  decide  whether  the 
property  shall  be  sold  in  a  lump  or  in  parcels,  against  the 
rights  of  the  plaintiff  to  have  it  sold  in  separate  parcels, 
the  statute  merely  declaring  that  the  defendant  may  direct  the 
order  in  which  the  several  parcels  shall  be  sold:  Comp.  Laws, 
sec  5144.     But  in  so  far  as  a  sale  in  lump  interferes 
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the  defendant's  right  to  redeem  any  particular  parcel  or 
parcela,  and  compels  him  to  redeem  property  which  may  not 
be  worth  redeeming,  and  in  order  to  redeem  the  parcels  of 
value  to  pay  something  additional  on  account  of  the  necessity 
of  redeeming  that  which  it  may  not  be  profitable  for  him  to 
redeem,  the  duty  of  the  sheriff  to  sell  in  separate  parcels  is 
absolute.    Two  parcels  of  land  are  sold,  one  valuable  to  the 
owner,  the  other  mortgaged  for  all  it  is  worth.    If  sold  in  a 
lump,  it  is  impossible  to  tell  how  much  of  the  price  was  bid 
for  the  parcel  worth  nothing  to  the  defendant.    The  exercise 
<>f  the  right  of  redemption,  therefore,  affords  him  no  adequate 
protection.     By  reason  of  the  sheriff's  failure  to  obey  the 
statute  the  defendant  in  such  a  case,  if  he  cannot  have  the 
sale  set  aside,  must  pay  what  is  bid  for  both  the  worthless 
and  the  valuable  parcel,  and  redeem  both,  when  it  would  be 
profitable  for  him  to  redeem  only  one.     But  if  it  sliould 
appear  that  the  smaller  parcel  sold  was  worth  more  than  the 
total  price  bid  for  the  whole  property,  then  it  would  be  clear 
that  the  defendant  had  not  been  prejudiced  by  the  sale  in  a 
lump,  because  it  would  be  profitable  for  him  to  redeem  such 
smaller  piece  by  the  payment  of  the  total  price  bid  for  the 
whole;  and  it  would  be  still  more  profitable  for  him  to  be 
able  to  redeem  at  the  same  time,  and  in  addition,  all  ^^* 
the  other  parcels  for  the  same  sum.     But  in  this  case  we  are 
finable  to  determine  clearly  that  the  defendant  has  not  been 
prejudiced  by  the  sale  of  the  several  parcels  in  one  mass. 
One  parcel  consists  of  only  about  three  acres,  and  its  value 
may  not  be  more  than  a  trifling  sum.     Where  there  is  a  sale 
in  parcels  for  an  inadequate  price  the  right  of  redemptiou 
is  a  sufficient  protection  against  sacrifice;  but,  where  the  right 
of  redemption  is  interfered  with  by  selling  several  parcels  in 
a  lump,  then  it  is  the  duty  of  the  court  to  set  aside  the  sale, 
unless  the  purchaser  can  show  that  no  possible  injury  with 
respect  to  his  redemption  right  could  have  resulted  to  de- 
fendant by  the  disregard  of  the  statute  requiring  sale  in  sepa- 
rate parcels.    As  sustaining  our  view  that  in  such  a  case  the 
sale  should  be  set  aside,  see  Berry  v.  Lovi^  107  111.  612;  Lurton 
v.Rodgers,  189  111.  554;  82  Am.  St.  Rep.  214;  Branch  v.  Famt, 
180  Ind.  688;  Wright  v.  Dick,  116  Ind.  688;  Smith  v.  Hun^ 
torn,  184  111.  24;  28  Am.  St.  Rep.  646;  Qraffam  v.  Burgen, 
117  U.  S.  180;  Cohen  v.  Menard,  186  111.  180;  FUtcher  v.  Me^ 
GUI,  110  Ind.  895. 
But  we  are  not  necessarily  called  upon  to  decide  whether 
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the  sale  should  have  been  set  aside  under  these  conditions, 
it  is  apparent  that  the  defendant,  by  his  conduct  and  delay,, 
has  waived  his  right  to  attack  the  sale.  He  has  repeatedly- 
recognized  and  treated  it  as  valid.  He  attempted  to  redeem^ 
from  the  sale,  and  before  this  attempted  redemption  he  paid; 
the  balance  due  upon  the  judgment,  and  took  a  satisfaction  of 
the  judgment,  and  had  it  placed  on  record.  Merely  paying  the 
balance  of  the  judgment  might  not  be  construed  as  an  acqui« 
escence  in  the  sale;  but  when,  after  making  the  payment^ 
the  defendant  accepted  and  recorded  a  satisfaction  of  the 
entire  judgment  he  claimed  the  benefit  of  the  partial  pay* 
ment  resulting  from  the  sale  of  his  land*  In  his  letters  to 
plaintiff's  counsel  he  distinctly  states  that  it  is  his  purpose  to 
redeem.  There  is  no  hint  to  be  found  in  any  of  them  that  h& 
claims  that  the  sale  is  invalid  for  any  reason.  To  clear  up  all 
doubt  as  to  his  purpose  to  abide  by  the  sale  he  attempted  to 
redeem  therefrom.  The  sherifi*,  assuming  the  redemption  to 
have  *^^  been  legally  made,  issued  to  him  a  certificate  of  re- 
demption, which  he  received  and  had  placed  on  record.  Tho 
plaintiff  in  the  execution,  who  purchased  at  the  sale,  having 
instituted  an  action  to  have  the  redemption  certificate  an* 
nulled,  the  defendant  answered  the  complaint  by  asserting 
anew  the  validity  of  the  sale,  averring  that  he  had  redeemed 
from  the  sale,  and  setting  forth  facts  which  he  claimed  ex* 
cused  him  from  redeeming  within  the  statutory  period.  To 
still  further  emphasize  his  election  not  to  attack  the  sale  he 
waits,  not  only  until  after  the  expiration  of  the  redemption 
period,  but  four  months  thereafter,  before  making  the  motion 
to  set  aside  the  sale.  Whether  the  defendant's  attempt  to 
redeem  was  successful  it  would  not  be  proper  for  us  to  decide 
in  this  case.  Nor  do  we  wish  to  be  understood  as  deciding 
that  defendant  might  not,  by  suit  in  equity,  be  allowed  to  re- 
deem, even  after  the  time  had  expired,  upon  making  a  proper 
showing  excusing  his  failure  to  redeem  within  the  statutory 
time.  See,  in  this  connection,  Oraffam  v.  BurgesSy  117  U.  8. 
180;  Ties  v.  Russell,  43  Minn.  66;  Campbell  v.  Leonard,  182 
111.  282;  Trotter  ▼.  Smith,  59  111.  240;  Honnihan  v.  Friedman^ 
18  111.  App.  226;  Palmar  v.  Douglas,  107  111.  204;  Union  MuU 
etc.  Ins.  Co.  v.  White,  106  111.  67;  Oriffin  v.  Coffey,  9  B.  Mon. 
462;  60  Am.  Deo.  619;  Adams  v.  Kable,  6  B.  Mon.  884;  44 
Am.  Dec.  772;  Lucas  v.  Nichols,  66  111.  41;  Lurton  v.  Rodgers^ 
139  111.  564;  82  Am.  St.  Rep.  214;  Branch  y.  Foust,  180  Ind. 
688.    But  defendant  ia  not  seeking  to  redeem.    He  is  attack- 
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ing  the  sale  iteelfl  So  far  he  has  been  succeBsfalf  despite  the 
fact  that  the  whole  trend  of  his  conduct  was  an  einpbatio 
recognition  of  the  sale.  It  cannot  be  doubted  that  a  defend* 
ant|  by  his  conduct,  may  waive  his  right  to  attack  an  execu* 
tion  sale  as  irregular.  **  Most  of  the  irregularities  on  account 
of  which  sales  are  set  aside  may  be  waived  by  the  parties  inter- 
ested; and  this  waiver  may  be  presumed  from  their  apparent 
acquiescence,  as  well  as  proved  by  direct  and  positive  evi- 
dence'': 2  Freeman  on  Executious,  sees.  807;  Tooley  v.  Orid* 
Uy,  3  Smedes  &  M.  493;  41  Am.  Dec.  628;  Crawford  v.  Ginn, 
85  Iowa,  543.  See,  also,  Rowe  v.  Major,  92  Ind.  206;  MapU 
V.  KusmH,  63  Pa.  SL  848;  91  Am.  Dec.  214;  McConneU  v. 
People^  71  111.  481.  The  two  remedies  '^^  are  inconsistent 
Redemption  proceeds  upon  the  theory  that  the  sale  is  valid 
and  is  to  stand.  After  a  party  has  chosen  this  remedy,  has 
pursued  it  persistently,  and  has  manifested  no  purpose  to 
attack  the  sale  until  after  the  time  for  redemption  has  ex- 
pired, he  cannot,  at  that  late  day,  change  front,  and  question 
the  validity  of  the  sale  he  has  repeatedly  and  for  a  long  time 
recognized  and  aflSrmed.  We  do  not  wish  to  be  understood 
as  intimating  that  the  motion  to  set  aside  the  sale  was  made 
in  time.  There  must  be  a  period  after  which  an  execution 
sale  will  not  be  disturbed.  All  the  authorities  agree  on  this 
point,  and  there  seems  to  be  much  force  in  the  view  that  the 
defendant  must  move  in  a  reasonable  time,  and  that,  where 
there  is  a  right  of  redemption  vested  by  the  statute  in  the  de- 
fendant, this  reasonable  time  is  measured  by  the  statutory 
period  of  redemption:  2  Freeman  on  Executions,  sec.  307, 
p.  1039;  Stewart  v.  Marshall^  4  O.  Greene,  75;  Lurton  v.  Bod^ 
gers,  139  111.  654;  82  Am.  St  Rep.  214;  Abhott  v.  Peek,  35 
Minn.  499;  Griswold  v.  Stoughton,  2  Or.  61;  84  Am.  Dec.  409; 
Raymond  v.  Pauli,  21  Wis.  531;  Fletcher  v.  MeGiU,  110  Ind. 
895-406;  Vigoureux  v.  Murphy,  54  Cal.  346;  Cunningham  v. 
Felker,  26  Iowa,  117;  Fergus  v.  Woodworth,  44  IlL  874r-378; 
Raymond  v.  Holbom,  23  Wis.  57;  99  Am,  Dec.  105;  First  NaL 
Bank  v.  Black  Hills  Fair  Assn.,  2  S.  Dak.  145;  Love  v.  Cherry^ 
24  Iowa,  210.  While  it  is  true  that  as  against  the  plaintiff, 
who  has  brought  in  the  property,  the  court  may  set  aside  a 
eale  even  after  the  redemption  period  has  expired,  this  can  be 
done  only  by  a  proper  showing  excusing  the  delay  in  making 
the  motion:  Fletcher  x.  McOill,  110  Ind.  395-406;  Lurton  y^ 
Rodgers,  139  III.  554;  32  Am.  St  Rep.  214;  Branch  v.  Fousi^ 
130  Ind.  538;  Sioux  City  etc.  Land  Co.  v.  Walker^  78  Iowa, 
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476.  See,  also,  Bean  ▼.  Haffendarfer,  84  Ky.  685^  It  is  not 
necesBary  for  ns  to  decide  whether  defendant  has  excused  his 
delay  in  attacking  the  sale,  as  we  are  clear  that  he  has  waived 
his  right  to  assail  it.  The  learned  judge  who  set  aside  the  sale 
filed  an  opinion  in  which  he  held  that  a  failure  to  sell  in  sep- 
arate parcels  rendered  the  sale  void.  We  ^^'  cannot  agree  to 
this  proposition.  Both  principle  and  authority  are  against 
it.  The  sale  is  voidable.  The  defendant  may  ratify  it  by 
his  conduct.  He  may  lose  his  right  to  assail  it  by  his  delay 
in  questioning  its  validity.  We  refer  to  some  of  the  author- 
ities holding  that  the  sale  is  merely  voidable:  See  authorities 
cited  in  2  Freeman  on  Executions,  sec.  296,  p.  985,  note  7;  12 
Am.  &  Eng.  Ency.  of  Law,  216,  and  cases;  Hudepohl  v.  Lifr- 
trty  Hill  etc.  Min.  Co.,  94  Cal.  688;  23  Am.  St.  Rep.  149; 
Reynolds  v.  Tenant^  61  Ark.  84;  Lewie  v.  Whitten^  112  Mo. 
318;  Hoffman  v.  Buschman,  95  Mich.  638. 

The  sale  appears  to  have  been  regarded  by  the  learned 
judge  as  void  also  for  the  reason  that  there  was  no  one  pres- 
ent thereat  except  the  sherifif  and  plaintiff's  attorney.  This 
ruling  was  placed  upon  that  provision  of  the  statute  requiring 
the  sheriff  to  sell  to  the  highest  bidder:  Comp.  Laws,  sec. 
5144.  The  reasoning  is  that  there  must  be  at  least  two  bid- 
ders at  the  sale;  otherwise,  there  is  no  highest  bidder.  We  are 
clear  that  this  is  a  too  narrow  construction  of  the  statute — one 
which  was  never  contemplated  by  the  legislature.  It  would 
defeat  every  sale,  unless  the  plaintiff  could  induce  some  one 
to  bid  upon  the  property.  What  the  Statute  clearly  means  is 
that,  after  the  public  have  been  fairly  notified  of  the  sale,  the 
property  shall  be  sold  for  the  best  price  that  can  be  obtained. 
It  is  not  necessary  that  there  should  be  more  than  one  bid- 
der to  make  a  sale  at  public  auction.  It  is  sufficient  if  the 
public  have  been  fully  advised  of  the  sale  by  legal  pub- 
lication of  notice,  and  have  the  right  to  attend  and  bid. 
Those  who  do  not  attend  the  sale  assert  by  their  conduct  that 
they  do  not  wish  the  property  at  any  price.  Must  the  plain- 
tiff's right  to  collect  his  judgment  be  forever  stayed  because 
he,  alone,  is  willing  to  buy  the  property?  We  have  no  doubt 
on  this  point  on  principle,  and  we  are  able  to  cite  eminent 
authority  to  support  our  view  that  the  absence  of  all  other 
bidders  did  not  of  itself  render  the  sale  either  void  or  void- 
able: Learned  v.  Oeer^  139  Mass.  81;  2  Freeman  on  Execu- 
tions, sec.  808,  pp.  1046,  1047.  Such  a  sale  might,  under 
certain  circumstances,  be  set  aside,  but  this  case  does  not 
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present  racb  circnmBtances.    The  order  yacating  the  '^*  sale 
is  reversed,  and  the  court  is  directed  to  enter  an  order  deny- 
ing the  motion  to  set  aside  the  sale. 
All  concur. 

Wallin,  J^  concurring.  I  think  the  sale  of  the  realty  wae 
not  rendered  absolutely  void  by  the  sale  of  separate  parcels 
in  9oUdOf  without  first  offering  the  parts  separately;  nor  do  I 
think  the  sale  was  made  void  because  no  one  bid  at  the  sale 
except  the  creditor;  but  in  my  judgment  the  sale  was  clearly 
irregular  under  section  6144  of  the  Compiled  Laws,  because 
the  parcels  were  not  separately  offered  before  being  struck  off 
in  mass.  Such  an  irregularity  in  the  sale  of  real  estate  upon 
execution  would,  fi>r  reasons  stated  at  length  in  the  opinion 
by  Judge  Corliss,  furnish  sufficient  ground  for  setting  aside 
the  sale  by  a  direct  application  to  the  court,  made  by  motion 
in  the  action  in  which  the  execution  issued.  The  practice  of 
modng  by  motion  in  the  action  to  set  aside  irregular  sales  is 
well  established,  and  is  a  speedy  and  convenient  remedy. 
But  in  the  case  under  consideration  I  am  quite  clear,  for  rea* 
sons  stated  fully  in  the  opinion  by  Judge  Corliss,  that  the 
debtor  has  lost  his  right  to  make  the  application.  He  has 
been  guilty  of  great  laches  as  to  time,  and  has  also  impliedly 
waived  his  rights  by  his  conduct  with  reference  to  the  sale. 
I  fully  concur  with  the  views  expressed  by  Judge  Corliss  as 
to  the  proper  disposition  to  be  made  of  the  case,  but  I  prefer 
to  limit  my  concurrence  to  the  grounds  I  have  mentioned, 
and  do  not  care  to  express  an  opinion  upon  other  features 
discussed  in  said  opinion. 

The  order  should  be  reversed. 


BxxounoN  Salss— Vaoatimo  for  Inadsquaot  ov  Pbiob.— A  m«ra  la- 
adequacy  of  price  ii  not  safficient  to  set  aside  an  execution  sale,  but  it  may 
be  considered  in  connection  with  other  irregularities  in  the  proceedingst 
Lurton  ▼.  Sodger»,  139  111.  554;  82  Am.  8t  Rep.  214,  and  note.  Gross  inad* 
•quacy  of  price  is  insufBoient,  by  itself,  to  vacate  aa  execution  sale,  even  oq 
direct  attack,  though  it  may  be  regarded  as  strongly  indicative  of  frauds 
Smith  ▼.  Perkim,  81  Tex.  152;  26  Am.  St.  Rep.  794,  and  note,  with  the  oases 
collected.    See,  also,  the  note  to  Weaver  t.  Nugent,  13  Am.  St.  Rep.  800l 

RxBOUTiow  Salis  ur  Mabsb— Validitt  ov.— Where  the  property  sold  is 
tusoeptible  of  division,  and  a  smaller  portion,  if  oflfored,  would  hare  satis* 
flad  the  debt,  a  sale  m  masse  will  be  set  aside:  i9mJM  t.  ifiiiilooii,  18410.  2A| 
SS  Am.  81  Rep.  S46^  and  note.  When  property  susceptible  ol  division  m 
sold  under  execution  en  maeee  for  an  inadequate  price,  without  first  being 
offered  in  paroelsb  the  sale  will  be  set  aside  if  application  is  made  within  a 
enable  Umei  Lurton  v.  Bodgere,  189  IlL  654;  82  Am.  St.  Rep.  814^  and 
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note.  A  sale  of  property  en  mas9^.  under  execution  will  not  b*  set  aside  nn. 
less  it  is  shown  that  a  larger  sam  would  have  been  realised  from  the  sale  If 
the  property  had  been  sold  in  parcels,  or  that  a  sale  of  less  than  the  whole 
tract  would  haTO  satisfied  the  execution:  liudepohl  T.  lAberiy  Bill  WiMier  tie* 
Co,,  94  Qd.  588;  28  Am.  St.  Rep.  149,  and  note,  with  the  cases  collected. 

ExxcuTiOM  Salis.  —  Effect  of  Dilat  ih  Asking  to  have  the  Samb 
8kt  Aside:  See  the  note  to  8mUh  r.  Perking^  26  Am.  St.  Rep.  801. 

BxBConoN  Salks— Conduct  of  thb  8ALi.~There  ean  be  no  public  sale 
withoat  bidders  or  bystanders;  therefore*  aa  ezeention  sale  ai  which  only 
the  sheri£^  or  the  sheriff  and  the  plaintiff  are  present*  and  the  property  is 
sold  to  the  plsuntifl;  transfers  no  title:  £iekeU$  ▼.  UmtngiC,  16  Pa.  St.  90;  68 
▲m.  Oce.  612,  and  note. 
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PENNSYLVANIA. 


OiBsoN  IK  Wbstbbn  Nbw  Yobk  and  Pbnnstl- 

YANIA    RaILBOAD    GoMPANY. 

PM  FmSTLTAllXA  SrAlB,  UBL] 

Tbiau^Tuovqk  the  Vmaxmn  ov  the  Jubt  Aoobptb  thm  Uiroo»* 
bDBOBATID  Etidince  ov  Okb  Iktbrutbd  Witmiss  m  against  Urn 
•vidttHM  of  firo  dkinterested  witaene%  and  the  trial  oonrt  oxproMM 
iti  own  CAnWotion  to  bo  in  oonfliot  with  that  of  the  jory,  but  denies 
a  new  trial,  ita  action  mnet  be  affirmed  by  the  appellato  ««Mirt  To 
what  length  the  trial  oowte  ehall  go  in  tb<*i*  ;iBEDrto  to  oorreot  injnetioo 
by  granting  new  triala  ia  in  their  diaoretioi^''Bot  in  that  of  the  appellate 


Ihuitb  OB  iHOQMYanHT  PiBSOH,  HATiviOATioir  BT.^lf  one^  while  his 
reason  is  temporarily  dethroned,  enters  into  a  contract  or  ezeontes  a 
release,  and,  after  being  restored  to  lus  proper  faonltie%  knowingly 
takes  the  benefit  of  his  contract,  he  thereby  ratifies  and  gives  it  force 
and  effect. 

ttw.»AM  Oeahtbd  bt  ab  iHOOMPmMT  PiBBOir,  Batihoation  ov.— If  a 
penon  injnred  by  a  railway  accident  exeontes  a  release  of  his  claim 
for  damages  therefor  while  in  an  nnconscions  condition,  resnlting  from 
the  nae  of  anaBsthetica,  and  receives  the  amonnt  in  payment  of  whioh 
the  release  was  granted,  and,  after  recovering  lus  fscnlties,  is  informed 
that  the  execution  of  a  release  is  claimed  by  the  railway  corporation, 
and  knows  that  he  has  in  his  possession  two  hundred  and  forty  dollara 
more  than  he  had  before  the  accident,  and  neither  returns,  or  offers  to 
return,  the  money,  he,  by  his  acquiescence,  ratifies  the  release^  and 
precludes  himself  from  any  further  recovery  of  damages. 

CtoHTBAOT.  —  OnB  SbBKIM O  TO  DlSAWIRM  A  CONTRAOT  SOLBLT  BbGAUBB  OV 

His  Tbicpobart  Imoapagitt  when  he  made  it,  such  incapacity 
entirely  unknown  to  the  other  party,  mnst  not  retain  the  fruits  of 
oontracl 

WiUiam  D.  Brown  and  Eugene  Mullin^  for  the  appellant. 

Oeorge  H.  Higgine  and  0.  C,  &  W.  H.  AUen^  for  the  ap- 
pellee. 

(686) 
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iM  Dban,  J.  The  plaintifif,  a  farmer  by  occupatioii|  on 
December  23,  1890,  while  a  passenger  on  defendant's  rail- 
road,.wa8  injured  in  a  wreck  near  Bradford;  his  left  shoulder 
was  dislocated  and  broken,  and  his  injury,  if  not  permanent| 
for  a  long  time  will  seriously  disable  him  in  the  performance 
of  hard  manual  labor.  The  wreck  occurred  about  noon,  and 
the  same  day  the  railroad  company  had  him  removed  to  the 
Riddell  House,  in  the  town  of  Bradford.  He  received  some 
attention  the  same  evening,  and  the  next  morning,  when 
about  to  leave  for  his  home,  was  visited  by  Mr.  Wilmoth,  the 
agent  of  the  railroad  company,  and  Dr.  Benninghoff,  the 
company's  surgeon,  who  persuaded  him  to  stay  and  be 
treated  by  the  company's  surgeons.  About  11  o'clock  in 
the  forenoon  of  the  same  day  Dr.  Benninghoff,  accompanied 
by  Drs.  James  and  Stewart,  two  other  surgeons,  again  visited 
him  to  make  an  examination  of  his  injuries,  and  apply  such 
remedy  as  was  demanded.  Ansesthetics,  chloroform  and 
ether,  to  the  extent  of  bringing  about  insensibility  to  pain 
and  unconsciousness,  were  administered;  the  examination 
was  made,  and  the  shoulder  given  such  treatment  as  the 
nature  of  the  injury  called  for.  He  was  insensible  from  the 
anesthetics  for  from  twenty-five  to  thirty  minutes,  and  in 
this  time  the  surgeon's  work  was  finished;  consciousness 
returned  in  five  to  ten  minutes  after;  he  then  talked  ration* 
ally;  told  the  surgeons  they  would  find  some  of  his  clothing 
in  his  satchel,  then  in  the  room,  and  seemed,  if  not  entirely 
restored,  to  be  rapidly  regaining  a  normal  condition.  The 
surgeons  then  left.  In  about  three-quarters  of  an  hour  Dr. 
Stewart  returned  to  the  ^^^  room,  and  remained  from  five 
to  ten  minutes;  inquired  as  to  his  condition,  and  he  replied 
he  was  feeling  well,  except  some  pain  in  his  shoulder;  he 
seemed  then  to  have  completely  recovered.  Between  4  and 
6  o'clock  in  the  afternoon  of  the  same  day  J.  D.  Hancock, 
Esq.,  solicitor,  and  B.  J.  Wilmoth,  agent  of  the  company, 
called  upon  him  for  the  purpose  of  settling  and  obtaining  a 
release  of  any  claim  be  had  for  damages  against  the  com« 
pany  because  of  his  injury.  They  informed  him  of  their 
object,  and  talked  with  him  about  his  injury,  and  the  basis 
of  computation  for  payment.  He  thought  he  ought  to  have 
his  wages  while  unable  to  work,  at  the  rate  of  91.50  per  day, 
and  possibly  the  cost  of  caring  for  him  while  getting  well. 
He  named  9150  as  a  reasonable  sum  covering  his  loss  of 
earnings;  Mr.  Hancock  thought  this  was  not  enough,  con- 
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Bidering  the  probable  loss  of  time  before  he  would  recover 
from  such  an  injury,  and  suggested  the  payment  of  $240, 
and  he  willingly  accepted  the  offer.  A  release  was  drawn, 
read  to  him,  and  he  affixed  his  signature.  He  expressed  an 
intention  of  immediately  returning  home,  but,  yielding  to 
their  persuasions  and  suggestion  that  he  would  have  better 
treatment  in  the  hospital  at  Bradford,  he  agreed  to  remain. 
The  9240  was  handed  him  in  money;  he  requested  Mr.  Han* 
cock  to  take  his  pocketbook  out  of  his  hip  pocket;  he  did  so; 
plaintiff  then  counted  over  the  $240,  took  a  small  sum  of  his 
own  out  of  the  pocketbook,  and  put  all  together  back  in  the 
pocketbook.  Mr.  Hancock  told  him  that  all  his  bills  would 
be  paid,  and,  when  about  leaving  the  room,  plaintiff  said: 
'*  If  it  should  happen  I  don't  entirely  recover  the  use  of  my 
limb  I  will  expect  this  company  to  give  me  a  place." 

The  accident  happened  on  Tuesday;  the  following  Friday 
plaintiff  went  to  the  hospital  in  Bradford,  where  he  remained 
more  than  three  months;  and  about  six  months  after  the 
accident,  on  June  11,  1891,  he  brought  this  suit  to  recover 
damages  for  the  injury  caused  by  the  company's  negligence. 

On  the  trial  there  was  no  denial  by  the  company  of  its  lia- 
bility for  damages.  The  release,  however,  was  set  up  as  a 
complete  defense.  To  this  the  plaintiff  replied  that  at  the 
time  it  was  executed  his  mental  condition,  resulting  from  his 
injury  and  the  effect  of  the  ansesthetics,  was  such  that  he  was 
wholly  irresponsible;  that  he  not  only  did  not  comprehend 
the  nature  ^^  of  the  contract  signed  by  him,  but  was  not 
conscious  that  he  was  signing  any  paper  relating  to  the  sub* 
ject  of  the  contract. 

The  defendant  replied  that  even  if  this  were  so,  after- 
ward, at  a  time  when  no  mental  incapacity  is  alleged,  he, 
by  distinct  and  unequivocal  declarations  and  acts,  ratified 
the  contract.  The  court  submitted  all  the  evidence  bearing 
on  the  disputed  points  to  the  jury,  who  found  a  verdict  of 
$5,134.08  for  the  plaintiff.  Judgment  having  been  entered 
on  the  verdict,  the  defendant  appeals. 

The  assignments  of  error,  although  seven  in  number,  may 
be  readily  condensed  to  two,  and  still  embrace  all  there  is  of 
substance  in  the  errors  complained  of. 

The  court  affirmed  peremptorily  plaintifi^s  first  ix>int,  ask* 
ing  that  the  jury  be  instructed  if  the  release  was  signed  by 
plaintiff,  when,  by  reason  of  the  effect  of  the  anaesthetic,  he 
did  not  know  or  understand  the  nature  of  the  act,  it  was  not 
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binding  upon  him;  and  peremptorily  negatived  .defendant's 
second  point,  which  asked  the  court  to  declare  that,  as  it  was 
not  disputed  plaintiff  had  accepted  the  $240  and  signed  the 
release,  and,  as  he  now  sought  to  invalidate  the  writing  on 
the  ground  of  mental  incapacity  at  the  time  of  its  execution, 
he  must  establish  such  mental  incapacity  by  evidence  so 
clear,  precise,  and  convincing  as  to  satisfy  the  court,  sitting 
as  a  chancellor,  of  the  existence  of  the  fact. 

If  counsel  for  defendant  could  have  convinced  the  court  of 
the  correctness  of  their  view  of  the  law  there  would  have 
been  no  verdict  against  their  client;  for,  sitting  as  a  chan- 
cellor, the  learned  judge  of  the  court  below  was  by  no  means 
convinced  of  plaintiff's  mental  incapacity  when  he  executed 
the  release.  The  case  had  once  been  tried,  with  about  the 
same  verdict,  which,  on  a  motion  for  a  new  trial,  was  set 
aside  by  the  court  in  an  opinion  filed.  In  that  opinion 
the  learned  judge  says:  ''The  vital  question  of  fact  was 
whether  or  not  the  plaintiff,  at  the  time  of  signing  the  writ- 
ing, •  •  •  .  was  or  was  not  in  possession  of  his  mental  facul- 
ties. There  was  evidence,  by  the  testimony  of  plaintiff 
himself,  which,  if  believed,  clearly  established  his  want  of 
mental  capacity  at  the  time,  and  compelled  us  to  submit 

the  case  to  the  jury A  most  careful  and   anxious 

review  of  the  whole  testimony  has  convinced  us  that  the 
weight  of  the  evidence  was  so  clearly  against  this  conclusion, 
^^  and  in  favor  oT  his  entire  rationality  at  the  time  of  the 
execution  of  the  writing,  that  the  jury  must  have  permitted 
their  very  natural  sympathy  for  the  unfortunate  plaintiff, 
whose  case  is  a  hard  one,  or  their  prejudices  against  corpo- 
rations, to  override  their  judgment." 

And  the  second  trial,  apparently,  produced  no  change  in 
his  mind,  for,  on  the  second  motion  for  a  new  trial,  in  over- 
ruling it,  he  says:  ^  In  our  opinion  the  verdict  is  against 
the  weight  of  the  evidence.  For  this  cause  we  granted  a  new 
trial  after  the  first  verdict.  The  question  now  is,  whether 
the  defendant  is  entitled  to  successive  new  trials,  until  a  jury 
•hall  render  a  verdict  in  accordance  with  the  views  of  the 
oourt  upon  the  facts.  •  •  •  •  While  we  are  not  absolutely 
limited  to  one  new  trial,  two  verdicts  the  same  way  ought 
not  to  be  disturbed  without  the  gravest  reasons  for  believ- 
ing that  the  jury  have  acted  from  mistake  on  corrupt 
motives.  •  •  •  •  No  such  suggestion  ia  made  in  this  easci 
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nor  have  wa  any  reason  to  belieye  that  a  new  trial  would 
produce  a  different  result" 

S0|  it  is  manifest,  if  appellant  could  have  convinced  the 
trial  judge  he  was  sitting  as  a  chancellor  to  administer 
equity,  where  there  was  no  adequate  remedy  at  law,  he 
would  have  refused  to  set  aside  this  release,  because  the  evi* 
dence  was  wholly  insuflScient  to  satisfy  his  conscience.  Bat 
the  defense  here  rested  on  a  contract,  the  existence  of  which 
depended  on  the  assent  of  two  minds  to  the  same  thing  in 
the  same  sense.  While  the  evidence  showed  the  physical 
act,  which  is  evidence  of  assent,  the  affixing  of  the  signa* 
tures,  the  plaintiff  positively  denied  any  exercise  of  mental 
faculty  on  his  part  in  the  execution  of  the  contract  If 
there  was  no  mind  to  impel  the  hand  to  affix  the  signature 
there  was  no  assent  of  two  minds,  and,  in  respect  of  this,  there 
was  no  contract  Where  fraud,  accidents,  or  mistake  in  the 
creation  of  the  instrument  is  the  defense,  it  is  a  purely 
equitable  one,  and  equitable  rules  will  be  enforced  as  to  the 
measure  of  proof  to  sustain  it  But,  where  the  defense  rests 
on  the  existence  of  a  fact  involving  no  element  of  fraud,  the 
evidence  is  for  the  jury,  under  the  common-law  rules  of  evi* 
dence. 

Lunacy  can  be  given  in  evidence  under  the  plea  of  turn 
€$i  factum;  Benaell  v.  Chancellor^  6  Whart  371;  S4  Am.  Dec. 
661.  The  rule  of  evidence  is  the  same  here  as  if  defendant 
had  pleaded  a  release,  ^^  but  alleged  tfie  instrument  was 
lost,  and  had  then  given  secondary  evidence  of  its  contents; 
then  plaintiff  had  replied  that  no  such  paper  had  ever  been 
executed.  The  contention  would  have  been  one  of  pure 
fact,  involving  no  equities  requiring  the  interposition  of  the 
eonscienceof  a  chancellor,  who  enforces  contracts,  not  always 
because  of  right,  but  of  grace,  and  will  refuse  a  decree  de- 
structive of  the  effect  of  a  deed,  on  the  uncorroborated  testi- 
mony of  a  single  witness.  Here  there  is  not  a  spark  of 
evidence  of  any  misrepresentation,  fraud,  or  overreaching  in 
the  procurement  of  the  contract;  there  is,  however,  the  posi- 
tive oath  of  the  plaintiff  that,  from  the  effects  of  the  anaes- 
thetic, his  intellectual  faculties  were  in  a  state  of  paralysis, 
so  complete  that  he  had  no  knowledge  of  the  contents  of  the 
paper,  or  that  he  was  signing  any  instrument  whatever.  If 
this  were  the  fact,  then  it  could  not  bar  his  recovery  any 
more  than  if  it  had  no  existence;  the  plaintiff's  claim  was  of 
right  according  to  law,  and  not  of  grace  according  to  equity. 
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The  dispute  was  as  to  the  fact  of  a  deed,  not  as  to  the  eqni* 
ties  nnder  it  Whether  the  fact  was  established  was  to  be 
answered  by  the  conscience  of  the  jury;  whether  their  find- 
ing was  against  the  manifest  weight  of  the  evidence  was  for 
the  determination  of  the  court  on  a  motion  for  a  new  trial, 
and  not  by  binding  instructions  on  the  evidence.  Neverthe- 
less, we  cannot  but  think  that  the  court  would  have  per^ 
formed  only  a  plain  duty,  by  expressing  to  the  jury  its 
opinion  on  this  evidence,  at  the  same  time  telling  them  they 
were  not  bound  by  it.  In  two  opinions  of  record  the  learned 
judge,  in  unmistakable  language,  has  declared  the  verdict 
was  against  the  manifest  weight  of  the  evidence.  A  careful 
perusal  of  every  word  of  this  evidence  prompts  us  to  a  like 
oonclusion;  but  ho  had  far  better  opportunities  than  we  for 
forming  an  opinion;  during  the  course  of  the  trial  he  had 
the  advantage  of  observation  of  the  witnesses  on  the  witness* 
stand.  Here  were  five  disinterested  witnesses,  with  every 
means  of  observation,  on  the  day  the  paper  was  executed, 
testifying  positively  to  the  mental  capacity  of  the  plaintiff, 
at  the  same  time  describing  his  conduct,  and  giving  his  con- 
versation. Four  of  them  were  men  whose  professional  knowl- 
edge and  experience  must  have  so  sharpened  their  perceptions, 
that  mental  incapacity  was  not  likely  to  escape  their  notice; 
not  a  suspicion  of  their  credibility  is  suggested;  yet  ^'^  the 
oncorroborated  contradictory  testimony  of  the  plaintiff,  on 
whose  oath  depended  a  verdict,  is  accepted  by  the  jury  as 
the  truth.  We  say  uncorroborated,  because  the  testimony  of 
Nolan  does  not  contradict  that  of  the  defendant's  witnesses, 
and,  if  significant  at  all,  it  tends  to  prove  that  plaintiff's  con- 
versation, after  the  operation,  was  connected  and  rationaL 
The  best  that  can  be  said  of  the  verdict,  on  this  first  ques- 
tion, is  that  the  credibility  of  witnesses  was  passed  on  by  the 
jury,  and  that  they,  in  face  of  all  probability,  decided  that 
the  testimony  of  one  pecuniarily  interested  witness  was  more 
worthy  of  belief  than  that  of  five  pecuniarily  disinterested 
ones,  and  thus  the  functions  of  the  jury  were  preserved, 
while  it  is  somewhat  doubtful  whether  the  functions  of  the 
court  were.  In  this  there  was  no  error  which  we  can  correct 
on  review.  To  what  length  the  trial  court  shall  go  in  efforts 
to  correct  injustice  by  granting  new  trials  is  in  their  dis- 
cretion, not  ours. 

The  second  error  preferred  by  defendant  is  raised  by  the 
answer  of  the  court  to  its  sixth  and  seventh  points.    The 
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oourt  was  requested  to  saj  to  the  jury:  ^  That  if  the  plaintiff^ 
after  being  restored  to  oonsciousness,  knew,  or  had  reason  to 
believe,  and  did  believe,  that  the  $240  was  money  left  with 
him  by  the  officials  of  the  railroad,  and  as  compensation  for 
his  injuries,  and,  knowing  or  believing  this,  he  made  no 
offer  to  return  the  money,  but  retained  and  still  retains  it, 
such  retention  is  an  acquiescence  in  and  ratification  of  the 
release.''  And  then  by  the  seventh,  ^  that,  under  the  whole 
evidence,  the  verdict  should  be  for  defendant"  Taking  these 
points  together,  should  both  have  received  an  unqualified 
affirmation? 

Assuming  that  plaintiff  was  not  conscious  of  the  act  when 
he  signed  the  release  and  accepted  the  money,  what  knowledge 
did  be  have  of  the  subject  afterward,  when  restored  to  mental 
health,  and  does  his  conduct  then  amount  to  ratificationT 
Any  evidence  of  a  clear  and  unequivocal  character,  showing 
an  intention  to  affirm,  will  bind  him.  And  it  is  not  necea^ 
sary  that  the  affirmance  be  as  solemn  as  the  original  act 
itself.  Acquiescence,  with  other  circumstances,  may  estab- 
lish ratification:  Irvine  v.  Irvine^  9  Wall.  627;  Sims  v.  Ever^ 
hardt,  102  U.  S.  812;  Fnnk  v.  Boe,  70  Cal.  311.  **  If  he  wiU 
knowingly,  and  in  the  exercise  of  his  proper  faculties,  take 
the  benefit  of  a  contract  made  while  he  was  insane,  it  is  com- 
petent  for  him  to  do  ^'^  so.  But  the  consequence  will  be  to 
give  force  and  effect  and  legal  validity  to  the  contract,  which 
was  before  voidable":  AUis  v.  BUlings^  6  Met.  415;  89  Am. 
Dec.  744.  Or,  as  is  said  in  Arnold  v.  Riehnwnd  Iron  Worh, 
1  Gray,  434,  when  he  retained  and  enjoyed  the  benefits  of  the 
contract:  ^'Had  he  then  full  capacity  to  judge?  Could  he 
then  balance  the  advantages  and  disadvantages  to  himself  ?  ^ 
The  same  principle  was  again  announced  in  Oibion  v.  Soper^ 
6  Gray,  279,  66  Am.  Dec.  414,  in  the  case  of  a  conveyance  of 
land:  ^  If  the  grantor,  having  been  restored  to  sound  mind, 
still  retains  and  uses  the  consideration  of  the  deed,  without 
offering  to  restore,  or  seeks  to  enforce  the  securities,  or  avail 
himself  of  the  contract  which  constitutes  the  consideration, 
such  conduct  may  furnish  satisfactory,  and  it  may  be  con- 
clusive, evidence  of  ratification."  To  the  same  effect  is 
PearioU  v.  Chapin^  44  Pa.  Bt.  9,  where  the  same  principle  is 
held  applicable  to  contracts  merely  voidable,  and  which  are 
the  subject  of  affirmance  or  ratification  without  a  new  con- 
sideration. 

What  was  the  evidence  bearing  on  the  question  of  ratifio** 
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tion?  The  last  seen  of  the  $240,  before  he  went  to  the  hos« 
pital,  was  when  plainti£f  was  yet  at  the  Riddell  House,  in  his 
room;  then  he  placed  it  in  his  pooketbook  with  910  of  his 
own;  this  was  Wednesday  evening;  on  Friday  he  went  to  the 
hospital;  the  same  day  the  pocketbook,  with  the  money,  was 
delivered  to  Miss  M.  D.  Whitney,  the  matron,  by  one  of  the 
nurses.  She  then  took  it  to  plaintiff  for  the  purpose  of  giv* 
ing  him  a  receipt  for  it,  which  she  did,  and  he  said  to  her, 
naming  the  amount,  it  was  the  money  he  got  from  the  rail- 
road company  in  settlement  for  his  injury;  afterward  he  told 
her  the  railroad  company  had  offered  him  work.  He  said  to 
Mrs.  Ellen  Lee,  about  ten  days  after  his  admission  to  the 
hospital,  that  he  had  settled  with  the  railroad  company,  and 
they  had  paid  him;  she  was  there  visiting  another  patient, 
D.  P.  Smith,  an  inmate  of  the  hospital;  Smith  and  plaintiff- 
also  talked  together  concerning  a  settlement  with  the  railroad 
company.  Plaintiff  said  he  had  settled  with  the  railroad 
company,  and  they  had  paid  him  $240,  and  agreed  to  pay 
his  expenses  while  at  the  hospital;  that  they  had  talked 
together  three  or  four  different  times  on  the  same  subject,  and 
'plaintiff  expressed  his  satisfaction  with  the  settlement.  Dr. 
A.  M.  Straight  visited  him  in  the  hospital  two  or  three  weeks 
after  his  admission,  ^^*  and  plaintiff  told  him  he  had  settled 
with  the  railroad  company  for  $240,  and  they  were  to  pay 
his  expenses  until  he  got  able  to  be  out;  the  doctor  suggested 
a  further  operation  on  his  shoulder,  and  plaintiff  requested  it 
to  be  done  soon,  as  he  was  there  at  the  expense  of  the  railroad 
company.  He  said  to  Dr.  Benninghoff,  about  two  months 
after  be  had  been  in  the  hospital,  that  Wilmoth,  the  agent  of 
the  company,  had  promised  to  get  him  a  situation.  As  has 
been  noticed,  in  discussing  the  first  question  raised  by  the 
assignments  of  error,  solicitor  Hancock  and  agent  Wilmoth 
had  made  him  a  conditional  promise  of  a  situation  at  the 
time  the  release  was  signed.  On  this  subject  Mr.  Wilmoth 
testifies  that,  about  three  months  after  the  accident,  he  re- 
ceived from  plaintiff,  while  he  was  still  in  the  hospital,  a 
letter,  which  is  now  lost,  in  which  he  asked  for  a  position  on 
the  railroad.  He  made  application,  and  secured  the  situa- 
tion  of  watchman  for  him  at  Olean;  then,  in  a  few  days, 
informed  plaintiff,  who  said  he  was  first  going  home,  and 
then  would  tell  him  if  he  would  accept  it.  The  witness  fur- 
ther stated  that  the  company  paid  all  the  bills  at  the  hotel 
and  hospitaL 
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The  plaintiff  says,  when  he  counted  the  money  on  the  eve- 
ning of  the  second  day  at  the  hotel,  there  was  $250  in  the 
pocketbook,  and  he  had  no  knowledge  from  whence  it  came; 
that  he  gave  the  money  to  the  nurse  at  the  hospital;  thea 
follows  this  question  and  answer:  *'  Q.  You  said  nothing  to 
her  about  where  you  got  the  money?  A.  Not  that  I  know 
of;  the  question  was  not  asked  me/'  When  asked  if  the 
conversation  occurred  as  testified  to  by  Drs.  Benninghoff  and 
Straight,  he  answered:  *'Not  that  I  know  of.**  When  asked 
if  the  conversation  narrated  by  Daniel  Smith  had  been  had, 
he  answered:  *'  Not  that  I  know  of,"  but,  further  on,  said  he 
told  him  there  was  $240  left  there,  but  he  did  not  know  who 
left  it.  Then  is  this  question:  '^  State  how  you  thought  that 
9240  got  into  your  pocketbook.  A.  I  don't  understand  th& 
question."  Then,  on  the  question  being  repeated,  he  said: 
^  I  don't  know  how  I  thought  it  got  in  there.  I  can't  remem- 
ber my  thoughts  at  that  time;  I  did  n't  write  them  down."" 
He  further  testified  that  he  never  saw  Mrs.  Lee  that  he  knew 
of.  He  admitted  that  at  the  first  trial  he  had  said  '*ha 
did  n't  know,  but  supposed  "  the  company  had  given  it,  for 
he  had  more  money  than  he  had  before.  ^^^  He  further* 
stated,  at  the  close  of  his  testimony,  that  he  had  never  said 
to  any  one  he  had  settled  with  the  railroad  company;  that 
what  he  did  say  was,  that  the  railroad  company  claimed 
they  had  settled  with  him,  but  that  he  had  n't  settled  with 
the  railroad  company,  to  his  knowledge. 

From  the  testimony  of  these  witnesses,  called  by  defend* 
ant,  and  the  plaintiff's  own  statement  in  answer  to  it,  there 
can  be  no  dispute  that  after  he  entered  the  hospital  he  knew, 
in  some  way,  that  a  settlement  had  been  made,  and  the  prin* 
cipal  terms  of  it.  He  knew  he  had  the  money,  and  where  it 
came  from,  and  that  the  company  had  agreed  to  pay  his 
bills;  and,  while  not  undisputed,  there  is  little  doubt  that^ 
as  part  of  the  consideration,  he  expected,  up  until  he  left  the 
hospital,  to  get  from  the  company  employment.  Whatever 
may  have  been  the  condition  of  his  mind  four  or  five  hours 
after  the  operation,  when  the  paper  was  signed,  there  is  no 
pretense  that  it  was  not  in  a  normal  condition  all  the  montha 
he  was  at  the  hospital. 

The  evidence,  then,  shows,  without  contradiction,  that  the 
fact  of  a  settlement,  if  not  binding  when  first  executed,  wa8» 
at  this  time,  known  to  him;  with  this  knowledge  he  retained 
the  money,  and  has  it  to  this  day;  never  returned  it,  or  offered 
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to  return  it;  permitted  the  company  to  pay  all  the  biUs  for 
his  surgical  attention,  support^  and  comfort  at  the  hospital, 
and  then  solicited  the  employment  that  was  conditionally 
promised  him. 

Thia  is  undisputed  evidence  of  ratification  of  a  contract  by 
distinct  and  unequivocal  conduct  and  declarations  when 
compos  mentU;  and  of  a  contract,  too,  which  could  be  ratified 
without  a  new  consideration,  because  it  was  only  void  if  he 
chose  to  so  treat  it.    It  was  his  duty,  when  he  first  learned  of 
the  existence  of  the  release,  to  disavow  it,  and,  at  least,  before 
suit  was  brought,  return,  or  offer  to  return,  the  money  re- 
ceived  under  it;  for  it  is  not  pretended  any  fraud  was  prao- 
ticed  upon  him  in  obtaining  the  release;  in  its  worst  aspect, 
that  was  executed  when  those  acting  for  the  company  were 
wholly  ignorant  of  the  incapacity  which  is  now  alleged  to 
have  existed.    Every  day  that  he  retained  the  money  and 
continued  to  accept  benefits,  after  a  knowledge  of  the  settle- 
ment,  without  regard  to  how  he  gained  such  knowledge,  was 
in  aflSrmance  of  it.     One  of  the  very  points  made  by  his 
counsel  at  the  trial,  requesting  »»»  that  the  jury  should  allow 
defendant  a  credit  for  the  $240,  and  render  a  verdict  for  the 
balance,  was  wholly  inconsistent  with  their  claim  that  no 
such  contract  existed. 

Where  there  is  a  disaflSrmance  of  the  contract  because  of 
fraud,  the  injured  party  may,  in  some  cases,  bring  his  action 
without  repaying,  or  offering  to  repay,  the  money  received  on 
the  fraudulent  contract.    In  such  case  the  money  is  retained, 
not  as  part  of  the  consideration  of  a  contract  he  denies,  but 
as  part  indemnity  for  the  fraud  perpetrated  on  him.     As  he 
was  deceived  into  accepting  it  by  a  falsehood  or  fraud,  there 
is  no  admission  that  it  was  a  consideration  for  a  contract,  and 
there  is,  consequently,  no  obligation  on  him  to  return  it.    But 
the  case  is  wholly  different  when  be  seeks  to  avoid  a  contract 
solely  because  of  a  temporary  incapacity  when  he  made  it; 
an  incapacity  of  which  he  gave  no  sign,  and  which  was  un- 
known to  the  other  party  to  the  contract    His  conduct  in 
keeping  the  money,  in  accepting  payment  of  all  his  bills  at 
the  hospital,  after  restoration  to  complete  mental  health,  with 
the  undoubted  knowledge  as  to  where  the  money  came  from, 
and  as  to  who  paid  his  bills,  and  why,  is  only  consistent  with 
an  intention  to  affirm  the  contract.    It  is  conclusive  evidence 
of  affirmance. 
He  cannot  both  affirm  and  disaffirm;  cannot  affirm  tot 
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what  he  got,  and  disaffirm  for  the  difference  between  that 
and  what  he  hoped  to  get. 

The  defendant  was  entitled  to  nn  unqualified  affirmation 
of  its  sixth  and  seventh  points;  therefore  the  judgment  is  re- 
versed at  costs  of  appellee. 

From  this  judgment  of  reversal  Chief  Justice  Stbrritt  dissented.  He 
manifestly  regarded  the  evidenoe  for  the  plaintiff  in  a  more  favorable  light 
than  did  his  associate  justices^  and  deemed  the  questiou  whether  the  re- 
lease was  procured  from  plaintiff  while  his  mental  condition  was  such  as  not 
to  permit  of  his  intelligible  action  as  one  peculiarly  within  the  province  of 
the  jury. 

The  ohief  justice  was  also  of  the  opinion  that,  if  the  release  was  obtained 
while  plaintiff  was  incompetent  to  grant  it,  it  was  of  no  greater  effect  than 
a  forged  or  other  void  instrument,  and,  therefore,  never  had  any  binding 
force,  and  did  not  constitute  any  thing  to  rescind.  That  "  a  contract^  void 
n  account  of  fraud  or  for  any  other  reason,  is,  in  law,  as  though  it  had 
never  been  executed;-  and  plaintiff,  in  the  circumstances,  was  not  bonnd  to 
return  the  money  to  the  defendant  before  bringing  suit.  At  most,  it  ipiras 
entitled,  if  at  all,  to  nothing  more  than  a  credit,  on  account  of  plaintiflT's 
demand,  for  the  amount  paid  to  and  expended  for  him";  and  that^  if  it  be 
oonceded  that  the  testimony  as  to  the  acts  of  the  plaintiff  after  his  undoubted 
restoration  to  competency  tended  to  show  a  ratification  of  the  release,  still, 
whether  there  had  been  such  ratification  was  a  question  of  fact  for  the 
exclusive  determination  of  the  jury,  and  not  of  law  for  the  court. 

The  question  of  the  effect  of  retaining  moneys  paid  for  a  release,  obtaioed 
under  such  circumstances  "as  would  have  entitled  plaintiff  to  avoid  the 
same,"  was  also  considered  and  decided  in  Drohan  v.  Lake  Shore  etc  Hy., 
162  Mass.  435,  and  a  conclusion  reached,  without  dissent,  in  harmony  w^ith 
that  announced  by  the  majority  of  the  court  in  the  principal  case.  Deliv^ 
ing  tHe  opinion  of  the  court,  J  udge  Lathrop,  on  this  point,  said:  "As,  how- 
ever, the  ruling  of  the  court  proceeded  upon  the  ground  that  the  action 
eould  not  be  maintained  without  first  temlering  back  the  money  received, 
we  proceed  to  consider  this  point. 

"The  general  rule  is  well  settled  that,  if  a  person  enters  into  a  contract, 
and  afterward  seeks  to  avoid  the  effect  of  the  contract  on  any  ground  that 
will  entitle  him  to  rescind  it,  he  must  first  restore  what  he  has  received: 
CooUdge  v.  Brighanit  1  Met.  547;  Bstabrooh  v.  StoeU,  116  Mass.  303;  Browu 
V.  Hartford  In$,  Co.,  117  Mass.  479;  Burton  v.  Stewart^  3  Wend.  236;  20  Am. 
Dec  692;  Bain  v.  WiUon,  1  J.  J.  Marsh.  202. 

"In  MuUen  v.  Old  Colony  R,  B.,  127  Mass.  86,  34  Am.  Rep.  849,  which 
was  an  action  for  personal  injuries,  the  defense  was  a  settlement  of  the  case 
for  four  hundred  and  fifty  doRars,  by  an  instrument  in  writing  signed  by 
the  plaintiff  by  his  mark.  The  plaintiff's  evidence  tended  to  show  that  he 
was  blind  and  illiterate,  and  that  he  was  induced  to  affix  his  mark  to  the 
paper  by  fraudulent  representations  that  the  money  was  given  to  him  as 
a  gratuity,  and  to  support  him  until  the  trial,  and  without  prejudice  to 
his  claim  against  the  defendant.  The  court  held  that,  if  the  jury  believed 
this  evidence,  it  was  not  necessary  for  the  plaintiff  to  pay  the  money  back. 
In  other  words,  the  decision  was,  that  if  the  payment  was  a  gratuity,  or 
related  to  a  part  only  of  the  cause  of  action,  it  was  not  necessary  to  return 
the  money,  so  far  as  the  rest  of  the  cause  of  action  was  concerned:  8ee^  alao^ 
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ClkmneU  Y.  ClhUan,  li5Uam.  iQl;  BU8$r.  New  TarheU.  R  R,  leOMaaa. 
447;  39  Am.  St.  Rep.  504. 

''In  the  ease  at  bar  there  is  nothing  to  show  that  the  plaintiff  was  fraud* 
vlently  induoed  to  believe  that  the  money  which  she  agreed  to  receiye,  and 
which  she  did  receive,  was  payment  for  a  part  of  her  cause  of  action.  The 
eaM,  therefore,  falls  within  the  general  rule,  and  the  ruling  was  right" 

IlVSAHS  PSSSONS — ReSOISSION  OF  CONT&AOT  BT. — ^NkOKSSITT  IOR  BbTUBV 

OF  CoirsiDERATioii:  See  the  extended  notes  to  Jaekaon  v.  King,  16  Am.  Deo, 
S67»  and  LanecuUr  County  Bank  r.  Jlioore,  21  Am.  Rep.  $& 
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ICastes  ani>  Servant.— One  Servant  mat  Recover  of  the  Maetbb  if 
Injured  bt  the  Nboligenoe  of  Another  Servant  when  the  for- 
mer was  without  fault  and  the  latter  was  habitually  careless,  and  his 
unfitness  for  his  position  was  known  to  the  master  so  that  he  might 
have  beeo  replaced  by  a  competent  servant  before  his  negligence  in- 
flicted the  injury  sued  for. 

Robert  E.  Uwbely  for  the  appellant. 

D,  W.  McDonald^  R,  H.  JAndsey^  and  Oeorge  B.  JeffrieBf  for 
the  appellee. 

**•  Fell,  J.  The  plaintiff  was  a  freight  conductor  on  the 
defendant's  road,  and  was  injured  in  a  collision  alleged  to 
have  been  caused  by  the  negligence  of  a  flagman  who  was 
habitually  careless,  and  of  whose  incompetence  the  defendant 
had  notice.  The  flagman  whose  conduct  was  complained  of 
was  one  of  the  crew  of  the  plaintiffs  train,  under  his  charge 
and  subject  to  his  orders,  and  notice  of  his  incompetence  had 
been  given  to  the  defendant  but  a  short  time  before  the  acci- 
dent. The  plain tifl'^s  road  to  a  verdict  was  therefore  a  very 
narrow  one,  and  its  lines  were  clearly  defined  in  a  charge 
which  fully  and  accurately  stated  the  law,  not  in  mere  ab- 
stract propositions,  but  with  reference  to  the  testimony  so 
that  it  could  be  understood  by  the  jury. 

The  only  question  now  to  be  considered  is  whether  the 
case  should  have  been  taken  from  the  jury,  and  we  are  of 
opinion  that  the  learned  judge  was  right  in  submitting  it 
with  the  instructions  which  were  given. 

There  was  testimony  from  which  the  jury  might  have 
found  that  the  plaintiff  was  injured  without  fiault  on  his 
partj  and  wholly  because  of  the  neglect  of  the  flagman;  that 


698  Enders  v.  Endebs,  [Peim. 

the  flagman  was  habitually  careless,  and  his  unfitness  for  the 
position  was  known  to  the  defendant  long  enough  before  the 
accident  to  enable  it  to  procure  some  one  else  to  take  his 
place.  The  jury  ^®*  may  not  have  reached  the  proper  con- 
clusion, but  the  case  could  not  have  been  withdrawn  from 
them,  and  if  the  verdict  was  wrong  on  the  weight  of  the  tes- 
timony the  remedy  was  with  the  learned  judge  who  con* 
ducted  the  trial.  He  was  not  asked  to  grant  a  new  trial,  as 
the  rule  for  that  purpose,  doubtless  for  prudential  reasons 
because  of  the  smallness  of  the  verdict,  was  withdrawn. 
The  judgment  is  affirmed. 


Mastxb  AMD  Skrvamt— LiABiLmr  ov  Master  to  Sibvant  loa  Kboiji- 
OBNCB  07  Inooicpetbnt  Fbllow-sbrvant. — ^ThU  question  is  fully  discnned 
in  Western  SUms  Oo.  v.  Whalen,  151  HI  472;  42  Am.  St.  Rep.  244, 
note^  and  CampbeU  r.  Cook,  86  Tex.  630;  40  Am.  St.  Rep.  878,  and  note. 
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Tamest  awd  OHn:.i>.— Ak  Agreement  to  *Pat  a  Mothee  a  Dbsiqnatbd 
Sum  if  She  wn.L  Permit  Her  Sok  Until  He  Arrives  at  Aob  to  Lits 

with  and  be  educated  by  his  grandfather  is  yalid,  and  may  be  enforced 
by  her.  Such  a  contract  is  not  against  public  policy  if  the  interest  of 
the  child  is  intended  to  be  furthered  thereby  and  parental  solicitude  and 
affection  are  not  extinguished. 

Robert  Snodgrasa^  8.  J.  McCarreli^  and  Ermentrout  &  RuU^ 
for  the  appellant. 

Casper  8,  Bigler  and  Frederick  M.  Otty  for  the  appellees. 

*^^  Bean,  J.  About  the  year  1868  Annie  Enders,  the  plain- 
tiff,  was  married  to  Emanuel  Enders,  son  of  William  Enders. 
Two  years  after  their  marriage  a  son,  William  J.  Enders,  was 
born  to  them.  At  that  time  they  lived  at  Cornwall,  Lebanon 
county.  Two  years  after  the  birth  of  the  son,  on  account  of 
her  husband's  ill  treatment  and  neglect  to  support  her,  the 
wife  left  him,  and,  with  her  child,  took  up  her  home  with  her 
father  at  Berkley,  in  Berks  county.  Some  months  after  leav- 
ing her  husband,  and  while  living  with  her  father,  on  Novem* 
ber  7,  1872,  William  Enders,  the  father  of  her  husband, 
visited  her.  Her  boy  was  his  only  grandson,  and  he  was 
desirous  that  he  should  have  a  better  education  than  his 
mother  could  afford  him.     The  subject  of  the  boy's  future 
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was  discussed  between  her  and  both  grandfathers  and  others 
of  the  wife's  family  at  this  visit.  The  grandfather  Enders 
proposed  to  her,  if  she  would  permit  him  to  take  her  son  and 
educate  him,  the  boy  to  make  his  home  with  him  until  he 
was  of  age,  she  to  have  the  privilege  of  visiting  her  child 
when  she  desired,  and  to  have  him  at  her  home  whenever 
convenient,  he  would  give  the  mother  twenty  thousand  dol- 
lars,  and  the  boy  ten  yionsand  dollars  when  he  came  of  age. 
The  mother  consented,  and  thereafter  the  home  of  the  boy 
was  with  his  grandfather,  the  mother  and  son  visiting  each 
other  frequently.  About  November  25,  1891,  soon  after  the 
boy  came  of  age,  the  grandfather  died,  but  he  had  not  puid, 
iior  had  he  made  any  provision,  by  will  or  otherwise,  for  pay- 
ment of  the  twenty  thousand  dollars  to  the  mother,  Annie 
Bnders.  Thereupon  she  brought  suit  against  his  executors. 
At  the  trial  the  defendants  contended:  1.  That  the  contract, 
even  if  proven,  was  void  because  against  public  policy;  2. 
There  was  no  sufficient  consideration  to  support  the  alleged 
promise.  The  court  submitted  the  testimony,  as  to  whether 
the  contract  was  made  as  averred  by  the  plaintiff,  to  the  jury, 
who  found  for  the  plaintiff;  at  the  same  time  reserved  the 
questions  of  law  raised  by  defendants,  and  afterward  en- 
tered judgment  in  favor  of  defendants,  non  obstante  veredicto. 
From  that  judgment  plaintiff  brings  her  appeal. 

The  court  having  decided  the  consideration  was  sufficient^ 
the  sole  question  here  is,  whether  the  contract  was  againsi. 
public  policy,  and  therefore  void.  The  learned  judge  of  the 
court  below  was  of  opinion  that  it  was,  and  refers  to  man^ 
cases,  *^^  holding  that  the  parent  cannot  divest  himself  of 
the  custody  of  his  child  by  any  agreement  or  contract;  that, 
notwithstanding  such  agreement,  his  obligation  as  a  parent 
remains,  as  well  as  the  right  of  custody  and  guardianship. 

It  is  admitted  in  the  opinion  that  none  of  the  oases  cited 
raises  the  precise  question  on  which  this  case,  because  of  its 
peculiar  facts,  turns. 

Public  policy,  in  the  administration  of  the  law  by  the 
courts  is  essentially  different  from  what  may  be  public  policy 
in  the  view  of  the  legislature.  With  the  legislature  it  may 
be,  and  often  is,  nothing  more  than  expediency.  The  publio 
policy  which  dictates  the  enactment  of  a  law  is  determined 
by  the  wisdom  of  the  legislature.  If  the  legislature  declared 
by  statute  that  it  was  injurious  to  public  interests,  under 
any  circumstances,  for  a  parent  to  surrender  the  custody  of 
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a  child  during  minority  to  a  grandfather,  that  would  be  the 
end  of  discussion  on  that  question.  It  has  declared  the 
parent  can  apprentice  his  child;  can,  by  certain  proceedings 
in  court,  permit  its  adoption  by  another,  and  that  it  can  take 
away,  for  misconduct,  the  right  of  testamentary  guardiao:- 
ship.  But,  in  the  absence  of  any  statute  forbidding  such  a 
contract  as  the  jury  have  here  found,  we  must  find,  as  a  fact^ 
that  such  contracts,  to  be  void,  have  a  tendency  to  injure  the 
public,  or  are  against  the  public  good;  or,  as  is  said  in  Tritt 
y.  ChUd^  21  Wall.  448,  a  contract,  to  be  void  on  this  ground, 
^  must  be  inconsistent  with  sound  policy  and  good  morals  as 
to  the  consideration  or  thing  to  be  done/'  If,  by  well-settled 
judicial  precedent,  the  law  has  determined  that  such  a  con- 
tract  as  this  tends  to  the  injury  of  the  public,  or  is  inconsist- 
ent with  sound  morality,  we  would  feel  bound  to  follow  the 
law  thus  declared,  without  regard  to  our  own  notions  of  the 
tendency  of  the  contract. 

As  to  what  the  contract  was  here,  that  has  been  definitely 
settled  by  the  verdict  on  a  full  and  impartial  submission  of 
the  evidence.  It  is  precisely  the  contract  averred  by  plain* 
tiff.  Many  of  the  cases  cited  by  appellee  bear  on  some  feat- 
ures of  evidence  adduced  in  denial  of  this  contract,  which 
the  jury  found,  as  a  fact,  to  have  been  made.  It  does  not 
help  us,  in  the  determination  of  the  question,  to  allege  the 
wife  maliciously  deserted  her  husband  and  child,  and  had 
no  marital  right,  as  against  her  husband,  to  its  custody. 
Whatever  may  be  the  law  •''^  applicable  to  such  a  state  of 
facts,  they  are  not  the  facts  here.  She  bad  the  custody 
when  the  grandfather  made  the  promise,  and  he  conceded 
her  right  to  and  authority  over  it.  This  is  a  necessary  infer- 
ence from  the  verdict. 

We  cannot  find,  in  the  cases  cited,  that  a  contract,  such  as 
this  one,  has  ever  been  declared  void  as  against  public  policy; 
nor  is  the  principle  announced  in  any  case  holding  the  con* 
tract  void  applicable  to  these  somewhat  peculiar  facts. 

At  the  time  the  contract  was  made,  the  child  was  about 
two  years  old;  the  mother  was  living  with  it  at  her  father's, 
apart  from  her  husband;  she  and  the  child  were  dependent 
on  the  bounty  of  her  father,  who  was  in  moderate  circum- 
stances. Obviously,  whether  this  situation  was  brought 
about  by  marital  discord  or  the  father's  vioiousness,  the 
future  welfare  of  the  helpless  child  was  in  peril.  A  deserted 
or  deserting  wife,  without  means,  cannot  give  much  of  ad- 
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vantage  in  the  way  of  edacation  and  comfort  to  the  child. 
The  grandfather,  conscious  of  this,  and  being  of  ample  for- 
tune, with  a  view  to  his  grandson's  future  and  the  gratifica- 
tion of  his  own  family  pride  and  afifection,  proposed  to  take  the 
boy,  give  him  a  homo,  and  educate  him.  While  no  severance 
of  the  maternal  relation  was  contemplated,  a  personal  sepa- 
ration was  involved.  By  the  arrangement  the  grandfather 
secured  the  constant  companionship  of  the  boy,  and  the 
mother  relinquished  it.  No  parental  duty  or  obligation  on 
part  of  the  mother  was  cast  off,  nor  was  there  any  such  in- 
tention. Nor  was  the  arrangement  prompted  by  self-seeking 
on  the  part  of  the  mother;  the  proposition  was  made  by  the 
grandfather,  and  she,  out  of  regard  for  the  advantage  accru- 
ing to  the  child,  reluctantly  consented.  The  grandfather  did 
all  he  agreed  to  do;  the  grandson  received  all  the  advantages 
expected  by  the  mother.  She  suffered  the  deprivation  of  his 
constant  society  for  nineteen  years;  the  grandfather  enjoyed 
the  presence  of  his  grandson.  Without  alienation  in  affec- 
tion, the  mother  relinquished  the  benefit  of  his  personal 
service,  and  the  comfort  derived  from  a  son's  personal  atten- 
tion. For  this  she  was  to  receive  twenty  thousand  dollars 
when  the  son  came  of  age.  She  has  a  right  to  recover  it, 
unless  the  contract  was  against  public  policy. 

We  concede  the  authorities  establish  that  the  contract 
of  a  parent,  by  which  he  bargains  away  for  a  consideration 
the  custody  •*■  of  his  child  to  a  stranger,  he  attempting  to 
relieve  himself  from  all  paternal  obligation,  and  place  the 
burden  on  another,  who  shoulders  it,  without  natural  affection 
or  moral  obligation  to  prompt  to  the  performance  of  parental 
duty,  but  only  because  of  a  bargain,  is  void,  as  against  pub- 
lic policy.  Such  a  contract  would  be  the  mere  sale  of  the 
child  for  money.  But  this  was  a  family  compact.  The 
pride  of  the  grandfather  centered  on  the  child  as  his  only  liv« 
ing  male  descendant  in  whose  future  there  was  promise;  he 
was  called  by  his  name,  and,  without  question,  both  in  blood 
and  affection,  he  stood  near  to  him.  Nor  was  his  relation  to 
the  child  wholly  without  legal  responsibility.  In  the  case  of 
poverty  on  the  part  of  one,  and  ability  on  the  part  of  the 
other,  by  the  act  of  1836,  there  was  a  legal  liability  on  the 
part  of  each  to  support  the  other.  These  are  the  circum- 
stances under  which  this  contract  was  made.  We  concede, 
that  because  the  event  showed  this  contract  did  promote  the 
child's  welfare,  that  is  not  sufficient  to  warrant  us  in  saying 
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the  contract  was  not  against  public  policy.  The  particular 
instance  does  not  determine  public  policy,  but  only  the  prob- 
able or  natural  tendency  of  such  contracts.  But  we  are 
clearly  of  the  opinion  that  the  tendency  of  such  contracts, 
between  grandparents  of  good  character  and  ample  estate 
and  parents  in  reduced  circumstances,  where  parental  solici- 
tude and  affection  are  not  to  be  extinguished,  and  where  the 
welfare  of  the  child  is  intended  to  be  promoted,  is  neither  to 
the  injury  of  the  public  nor  of  good  morals.  In  Van  Dyne 
y.  Vreeland,  11  N.  J.  Eq.  371,  and  HiU  ▼.  Gonime^  1  Beav. 
541,,  the  contracts  of  the  parents  were  decided  not  to  be 
against  public  policy,  although  made  with  strangers  to  the 
blood;  because  of  the  special  facts,  and  on  the  ground  that 
the  contract  was  for  the  welfare  of  the  child.  In  Neal  y. 
Oilmore,  79  Pa.  St.  427,  the  contract  was  made  by  the  father, 
who  was  intemperate,  he  relinquishing  the  custody  of  his 
two  boys,  respectively  two  and  six  years  of  age,  to  a  childless 
couple,  relatives  of  his.  Until  the  children  were  of  age.  It 
was  held  that,  if  the  contract  had  been  proven,  there  was 
sufficient  consideration  to  support  and  enforce  it,  but  that 
the  proof  was  not  sufficient  to  establish  the  contract.  The 
point  was  not  even  made  that  such  a  contract  was  against 
public  policy. 

The  payment  to  be  made  the  mother  was  by  the  contract 
^^^  fixed  at  the  majority  of  the  child,  but  there  neyer  was  a 
time  during  its  existence  that  the  law  would  haye  declared  it 
yoid  as  against  public  policy;  because  it  contemplated  no 
severance  of  the  parental  relation,  no  extinguishment  of 
parental  solicitude,  and  was  wholly  for  the  welfare  of  the 
child.  Such  custody  as  was  necessary  to  gratify  the  pride 
and  affection  of  the  grandfather,  and  further  the  boy's  educa- 
tion, was  relinquished;  a  custody,  not  unlike  that  which  she 
would  have  surrendered,  had  she  placed  him  in  a  boarding- 
school  for  several  years. 

As  we  see  nothing  in  this  contract  which  should  preyent 
its  enforcement,  the  judgment  of  the  court  below  is  reyersed, 
and  judgment  is  now  entered  on  the  yerdict  for  plaintiff. 


Pabkmt  ahd  OHn.i>— Validitt  ov  Oontraotb  vr  Pabsnt  AwARDma 
Custody  ov  Child. — A  father  can  by  agreement  surrender  the  custody  of 
his  infant  child  to  another  so  as  to  make  the  custody  of  that  other  legal, 
and  he  cannot  thereafter  repudiate  such  agreement  and  regain  the  custody 
of  the  child,  unless  he  can  show  a  clear  breach  of  the  agreement  or  abuse 
of  the  child:  Cunningham  v.  Bame$^  37  W.  Va.  746;  38  Am.  St  Rep.  67. 
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ji  father  may  by  contract  reloaae  his  right  to  the  ooatody  of  his  child  to  a 
third  penon;  bat  the  termt  of  each  contract^  to  be  eflFeotive»  must  be  shown 
to  be  clear,  distinct,  and  definite:  MWer  T.  WaUaee^  76  Ga.  479;  2  Am. 
St.  Bep.  48,  and  noto.  A  parent  is  not  estopped  from  claiming  the  cus- 
tody of  his  child  where  he  places  it  in  the  care  and  keeping  of  another, 
Terbally  agreeing  that  the  latter  may  have  its  care  and  custody  dnriog 
oinority:  Brocks  T,  Logan^  112  Ind.  183;  2  Am.  St.  Rep.  177»  and  extended 
Bote  at  page  184 


Commonwealth  v.  Vrooman. 

(161  PnnvrLVAifzi.  Star,  808.] 

CowOTATUTiowAii  Liw. — ^Thx  FouRTBBirTH  Amsitdmxnt  to  the  eonstitntion 
of  the  United  States  does  not  interfere  with  the  proper  ezeroaee  of  the 
police  power  of  the  several  states. 

Ck>H8TITUTI0KAL  LaW^In  SUB  AMOS. — A  StATUTS  MaKIHG  It  UmLAWTUL  TO 

IflsuB  AMY  PoLiOT  ov  Insurancx  against  loss  by  fire,  without  authority 
to  do  so  expressly  conferred  by  a  charter  of  incorporation  given  according 
to  law,  is  not  invalid  as  conflicting  either  with  the  fourteenth  amendment 
to  the  constitution  of  the  United  States,  or  with  the  section  of  the  bill 
of  rights  affirming  that  all  men  are  bom  free  and  independent,  and 
have  certain  inherent  and  inalienable  rights,  among  which  are  those  of 
acquiring,  possessing,  and  protecting  property  and  reputation. 
POLICB  PowBB. — ^Ths  Businms  ov  Insubancb  against  loss  by  fire  is  a  proper 
snbject  for  the  exercise  of  the  police  power  of  a  state. 

Indictment  for  issuing  a  policy  of  insurance  in  violation 
of  an  act  of  the  legislature  of  the  state  of  Pennsylvania, 
approved  February  4, 1870.  The  jury  returned  a  special  ver- 
<]ict,  in  which  they  found  that  the  defendant  acting  for  him* 
eeK,  and  as  attorney  in  fact  for  certain  other  persons  named 
in  the  verdict,  did  sign  and  issue  a  policy  of  insurance  con- 
taining a  guaranty  against  loss  by  fire.  The  trial  court  being 
of  the  opinion  that  the  statute  relied  upon  by  the  prosecution 
was  unconstitutional  and  void,  entered  judgment  in  favor  of 
the  defendant.  The  section  of  the  statute  prohibiting  the  act 
of  which  the  defendant  was  accused  was  as  follows:  ^'That 
it  shall  be  uvilawful  for  any  person,  partnership,  or  associa* 
tion  to  issue,  sign,  seal,  or  in  any  manner  execute  any  policy 
of  insurance,  contract,  or  guaranty,  against  loss  by  fire  or 
lightning,  without  authority  expressly  conferred  by  a  charter 
of  incorporation  given  according  to  law;  and  every  such  pol- 
icy, contract,  or  guaranty,  hereafter  made,  executed,  or  issued, 
«ball  be  void."  Subsequent  portions  of  the  statute  imposed 
a  penalty  by  fine  on  persons  found  guilty  of  violating  its 
provisions. 
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W,  U.  Henaely  attorney  general^  George  8.  Oraham^  and  Jame^ 
A.  Slranahan^  for  the  appellant. 

John  O.  Johnson^  for  the  appellee. 

'^'  Williams,  J.  This  case  raises  a  question  of  constitiK 
tional  law  that  does  not  seem  to  have  been  decided  by  the^ 
courts  of  this  state.  The  facts  are  that  in  1870  the  legislar 
ture  passed,  and  the  governor  ap))roved,  an  act  entitled  ^*An 
act  to  prevent  the  issue  of  unauthorized  policies  of  insurance.'^ 
Section  1  made  it  unlawful  for  any  person,  partnership,  or 
association  to  issue  any  '^^  policy  of  insurance  against  fire 
without  authority  to  do  so  expressly  conferred  by  a  charter 
of  incorporation  given  according  to  law;  and  declared  all 
policies  issued  without  such  authority  to  be  void.  The  second 
section  made  it  a  misdemeanor  to  issue  a  policy  of  insurance 
against  loss  by  fire  without  the  authority  required  by  the  first 
section. 

The  special  verdict  rendered  in  this  case  finds  that  tha 
defendant  did  violate  the  act  of  1870  by  making  and  issuing 
for  himself  and  others  a  policy  against  loss  by  fire  in  the  year 
1894,  without  having  obtained  a  charter  of  incorporation  au* 
thorizing  the  making  of  such  insurance. 

Upon  this  verdict  the  learned  judge  of  the  court  below  en* 
tered  a  judgment  in  favor  of  the  defendant,  holding  that  the 
act  of  1870  was  void  because  in  violation  of  the  constitution 
of  the  United  States  and  of  this  state.  The  commonwealth 
appeals.  A  single  question  is  thus  presented,  viz:  Does  the 
act  of  1870  violate  the  constitution  of  either  the  United  States 
or  this  state? 

The  learned  judge  held  that  the  fourteenth  amendment  to 
the  constitution  of  the  United  States  was  infringed  by  the 
act  of  1870.  This  amendment  declares  that  ^  no  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States,  nor  deny  to 
any  within  its  jurisdiction  the  equal  protection  of  the  law.'^ 
The  purpose  and  effect  of  this  amendment  have  been  dis* 
cussed  and  declared  by  the  United  States  courts  in  many 
cases,  and  there  ought  to  be  no  doubt  upon  the  subject  at  this 
time.  It  was  aimed  at  discriminations  made  or  attempted 
by  the  laws  of  any  of  the  states  against  persons  upon  whom 
the  laws  of  the  United  States  conferred  the  rights  and  privi*- 
leges  of  citizenship.  Such  discriminations,  whether  directed 
against  persons  of  a  particular  race  or  color,  resident 
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the  state  or  against  persons  resident  in  other  states,  are  for- 
bidden by  the  fourteenth  amendment.  But  the  proper  exer- 
cise of  the  police  power  by  the  several  states  is  not  within 
the  intent  or  the  letter  of  the  amendment:  Potoell  v.  PennsyU 
^ania,  127  XT.  S.  678.  On  the  other  hand,  its  purpose  was 
declared  in  the  Slaughter  House  cases,  16  Wall.  36,  to  be  to 
project,  ^*  against  the  hostile  legislation  of  the  states,  the 
privileges  and  immunities  of  citizens  of  the  United  States  as 
distinguished  from  the  privileges  and  immunities  of  citizens 
of  the  states." 

■*•  The  act  of  1870  strikes  at  no  privilege  of  citizenship 
of  the  United  States  as  distinguished  from  the  privileges  of 
citizenship  of  Pennsylvania.  It  does  not  attempt  to  draw  a 
line  between  citizens  of  this  state  and  citizens  of  other  states. 
It  is  therefore  in  no  sense  a  violation  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States,  and  this 
branch  of  the  discussion  may  be  properly  dropped  at  this 
point,  and  our  attention  confined  to  the  other,  viz: 

Is  the  act  of  1870  a  violation  of  the  first  section  of  the 
bill  of  rights  in  the  constitution  of  this  state?  That  section 
affirms  that  ^^AU  men  are  born  equally  free  and  independent, 
and  have  certain  inherent  and  inalienable  rights,  among 
which  are  those  of  ...  •  acquiring,  possessing,  and  protect- 
ing property  and  reputation."  The  methods  by  which  this 
right  to  acquire  property  is  asserted  and  exercised  are,  how- 
over,  and  have  been,  since  organized  government  began  among 
men,  subject  to  regulation  by  law.  The  power  of  govern- 
ment thus  brought  into  service  is  known  as  the  police  power. 
If  the  act  of  1870  is  a  valid  exercise  of  the  police  power,  then 
no  constitutional  right  is  invaded,  but  the  mode  in  which 
the  right  guaranteed  by  the  first  section  of  the  bill  of  rights 
may  be  exercised  consistently  with  the  best  good  of  the  great- 
est number  is  regulated  and  prescribed. 

The  general  character  of  the  police  power  is  well  under- 
stood, although  neither  the  text-books  nor  decided  cases  have 
yet  given  us  an  adequate  definition  of  it.  Little  more  has 
been  attempted  by  the  courts  of  this  country  than  to  deter- 
mine that  a  particular  subject  does  or  does  not  fall  within 
the  range  of  this  power.  An  illustration  is  afforded  by  the 
Beer  Co.  v.  MassaehusettSj  97  U.  S.  25,  in  which  this  language 
was  used:  *'  However  difficult  it  may  be  to  render  a  satisfac- 
tory definition  of  it  (the  police  power)  there  seems  to  be  no 
doubt  that  it  does  extend  to  the  protection  of  the  lives,  health. 
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and  property  of  the  citizens,  and  to  the  preservation  of  good 
order  and  the  public  morals."  Blackstone,  in  his  Commen-^ 
tarieSy  volume  4,  page  162,  describes  this  power  as  the  power 
of  "  public  police  and  economy,"  by  which  the  internal  regu- 
lation and  good  order  of  the  state  is  secured,  and  individual 
citizens,  like  the  members  of  a  well-ordered  family,  are  made 
to  conform  their  conduct  to  the  rules  of  propriety/  good 
neighborhood,  and  good  manners.  '^*  It  is  therefore  a  power 
inherent  in  all  forms  of  government.  Its  exercise  may  be  lin>* 
ited  by  the  frame  or  constitution  of  a  particular  government^ 
but  its  natural  limitations,  in  the  absence  of  a  written  consti* 
tion,  are  found  in  the  situation  and  necessities  of  the  state, 
and  these  must  be  judged  of  in  the  first  instance  by  the  gov'^ 
ernment  itself.  It  corresponds  to  the  right  of  self-preserva- 
tion in  the  individual.  When  the  dangers  that  threaten  the 
state  come  from  without,  the  right  of  self-preservation  isexer- 
cised  in  gathering  armies,  and  the  means  of  public  defense. 
When  the  dangers  arise  within  the  state  self-preservation  re- 
quires their  suppression.  This  is  accomplished  by  the  exer- 
cise of  the  police  power,  which  deals  with  all  forms  of  disorder,, 
and  provides  for  the  public  welfare,  and  the  protection  of 
citizens  against  the  violence  and  the  fraudulent  conduct  of 
each  other. 

Now,  the  question  whether  any  particular  subject  is  so  re- 
lated to  the  public  good  as  to  justify  the  exercise  of  this^ 
power  in  its  control  is  one  for  the  determination,  in  the  first 
instance,  of  the  law-making  branch  of  the  government.  la 
disposing  of  it,  the  legislature  is  subject  to  no  limitations 
except  such  as  the  constitution  of  the  state  may  impose. 
Within  the  lines  set  by  constitutional  provisions  the  power 
of  the  legislature  is  practically  absolute;  but  if  it  is  alleged 
that  a  given  police  regulation  violates  the  fundamental  law,, 
a  question  is  raised  for  the  determination  of  the  courts, 
whose  duty  it  is  to  apply  the  constitutional  tests,  and  adjudge 
the  law  to  be  void  if  it  is  in  confiict  with  them.  In  this  case- 
we  are  to  apply  the  first  section  of  the  bill  of  rights  to  the  act 
of  1870  in  order  to  determine  whether  it  can  be  enforced.  If 
the  act  denies  the  inherent  and  inalienable  right  of  the  citi- 
zen to  acquire,  possess,  and  protect  property,  which  is  as- 
serted by  this  section  of  the  bill  of  rights,  then  the  judgment 
of  the  court  below  was  right,  and  this  appeal  should  be  dis- 
missed; but  if  this  right  is  not  denied,  and  the  effect  of  the 
act  of  1870  is  merely  to  regulate  its  exercise,  then  the  judg* 
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ment  should  be  reversed  and  the  defendant  should  suffer  the 
penalty  of  the  law  he  has  disregarded. 

Before  entering  upon  this  question,  three  preliminary  ob* 
servations  should  be  made:  1.  We  must  remember  that  the 
legal  presumption  is  in  favor  of  the  constitutionality  of  the 
act  because  it  expresses  the  judgment  of  the  legislative 
branch  '^^  of  the  government  upon  that  question.  The  legis- 
lature has  considered  the  question  and  passed  upon  it,  and 
this  makes  a  prima  fade  case  in  favor  of  the  law.  We  ob» 
serve  in  the  next  place  that  this  question  is  to  be  considered 
upon  the  state  of  the  law  as  it  is  when  the  question  is  raised. 
Since  1870  the  constitution  of  the  state  has  been  remodeled^ 
and  many  of  its  new  provisions  have  been  enforced  by  suit-^ 
able  legislation.  Our  question  is  not,  thereforci  whether  the 
act  of  1870  was  valid  under  the  constitution  as  it  then  stood,. 
but  whether  it  was  valid  when  its  provisions  were  invoked 
against  the  defendant  in  1894.  Our  third  observation  i» 
that  the  question  is  not  controlled  by  common-law  maxims. 
The  police  power  must  necessarily  enlarge  its  range  as  busi-^ 
ness  expands  and  society  develops.  The  proper  office  of 
statutes  is  to  remedy  the  defects  and  modify  the  operation  of 
common-law  rules  to  meet  changed  conditions  in  society,  and 
increased  volume  and  improved  methods  in  business. 

We  come  now  to  inquire  whether  the  business  of  insurance 
against  loss  by  fire  is  at  the  present  time  a  proper  subject  for 
the  exercise  of  the  police  power  of  the  state.  In  examining 
this  question  it  is  important  to  know  something  about  the 
magnitude  of  the  business.  The  report  of  the  insurance 
commissioner,  appointed  under  the  laws  of  the  state,  cover- 
ing the  transactions  of  the  year  1892,  shows  that  risks  were 
written  in  Pennsylvania  during  that  year  as  follows: 

By  stock  companies  of  Pennsylvania  amount- 
ing to 1286,584,02? 

By  stock  companies  of  other  states 412,489,251 

By  stock  U.  S.  branches  foreign  companies.  •  248,407,450 

By  mutual  companies  of  Pennsylvania 187,328,82& 

11,084,809,544 

MaUng  the  enormous  total  of  one  billion  and  nearly  eighty* 
five  millions  of  dollars. 

The  losses  paid  in  the  same  year,  as  shown  by  the  same 
report,  amounted  to  nearly  seven  and  one-quarter  millions  of 
dollars.    The  total  capital  employed  in  the  business  of  fire 
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insnrance  in  this  state  during  the  year  was  nearly  two  hun- 
dred and  sixteen  and  one-half  millions  of  dollars.  The  pre- 
miums paid  by  the  insured  fell  a  little  short  of  twelve  millions 
of  dollars. 

Let  us  consider,  next,  the  nature  of  the  business.  It  is  not 
'^®  like  the  sale  of  commodities  for  a  present  equivalent  in 
value,  but  it  is  the  purchase  of  indemnity  against  the  risk  of 
loss  by  fire  that  may  happen  at  any  time,  and  may  not  hap* 
pen  at  all.  The  conditions  necessary  to  the  business  of  in- 
surance are:  (a)  The  existence  of  a  known  danger  to  which 
all  property  owners  are  exposed,  and  against  which  they  can- 
not effectually  protect  themselves;  (&)  the  strong  probability 
that  loss  from  this  danger  will  fall  upon  but  few  of  those  who 
are  exposed  to  it;  (c)  the  certainty  that  when  the  loss  hap- 
pens it  will  fall  so  heavily  on  those  to  whom  it  comes  as  to 
make  pecuniary  indemnity  a  matter  of  great  importance; 
{d)  some  knowledge  of  the  relative  value  of  the  property 
annually  destroyed  by  fire  to  serve  as  a  basis  for  calculating 
the  risk  assumed  by  the  insurer,  and  the  amount  of  premium 
required  to  enable  the  insurer  to  meet  losses  and  expenses, 
And  secure  a  fair  return  for  the  capital  employed. 

In  view  of  the  magnitude  and  the  nature  of  the  insurance 
business,  it  is  apparent  that  the  public  is  largely  interested 
in  all  that  relates  to  it  The  security  of  policy  holders  re- 
-quires:  1.  Permanency  in  the  custodian  of  the  funds  gathered 
from  them,  and  on  which  their  indemnity  in  case  of  loss 
depends;  2.  An  honest  and  competent  administration  of  these 
funds;  8.  Restraint  against  the  division  of  the  profits  of  the 
business  whenever  such  division  would  injuriously  affect  the 
security  of  policy  holders.  How  are  these  safeguards  to  be 
obtained?  There  is  but  one  way  in  which  they  can  be  ob- 
tained, and  that  is  by  means  of  general  laws  regulating  the 
insurance  business. 

Corporations  derive  their  existence  from  the  state,  and 
hold  their  franchises  subject  to  legislative  control.  They 
Are  subject  to  the  visitorial  power  of  the  commonwealth,  and 
they  may  be,  and  are,  in  fact,  required  to  lay  open  before  the 
several  departments  of  state  government,  and  before  the  pub- 
lic, the  character  and  extent  of  their  business,  the  profits 
realized,  the  dividends  declared,  and  the  investments  made. 
The  legality  and  business  value  of  the  methods,  the  economy 
And  financial  strength  of  the  management,  and  the  value  of 
the  security  provided  for  the  holders  of  policies  in  any  given 
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company,  are  therefore  subjects  npon  which  the  proper  state 
officers  may  be  thoroughly  informed,  and  which  the  public 
may  investigate  at  will.  Private  individuals  are  not  subject 
to  the  same  visitorial  ■*•  power.  They  cannot  ordinarily  be 
compelled  to  disclose  their  business  methods,  their  financial 
condition,  or  the  character  of  their  investments.  They  can- 
not be  restricted  in  the  use  of  either  their  capital  or  their 
profits  as  corporations  may  be.  Those  who  deal  with  them 
must  trust  more  to  their  personal  integrity  than  the  common 
experience  shows  to  be  safe.  The  state  can  compel  a  fair 
measure  of  fidelity  in  the  management  of  these  vast  sums, 
and  provide  for  the  safety  of  the  insured  when,  and  only 
when,  the  business  is  in  the  hands  of  corporations. 

In  the  next  place  it  is  important  to  consider  what  may  be 
described  as  the  trend  of  modern  legislation  on  this  subject. 
The  states  of  the  union  have  severally  entered  upon  legisla- 
tion regulating  insurance.  In  each  an  insurance  department 
of  the  state  government  has  been  organized.  A  general  super- 
vision and  control  of  insurance  companies  has  been  assumed 
by  the  states,  and  exercised  through  the  insurance  depart- 
ment In  our  own  state  this  system  of  legislation  began  as 
early  as  1810,  and  it  has  grown  in  bulk  and  importance  with 
the  growth  of  business  and  the  development  of  the  resources 
of  the  state.  It  fixes  the  minimum  of  actual  capital  neces- 
sary to  the  organization  of  a  corporation  for  insurance  against 
fire,  on  the  stock  plan,  at  one  hundred  thousand  dollars.  It 
provides  for  a  reserve  fund  for  the  security  of  policy  holders. 
It  prohibits  the  division  of  profits  in  dividends  to  the  injury 
of  the  reserve  fund.  It  regulates  the  form  of  policy  and 
requires  the  application  to  be  attached  to,  or  made  part  of, 
the  policy.  It  requires  each  company  to  submit  detailed 
statements  of  the  business  done,  of  its  assets  and  liabilities, 
and  to  show  its  financial  condition.  It  requires  companies, 
organized  under  the  laws  of  other  states  or  countries,  to  make 
certain  deposits  in  this  state  to  secure  those  who  are  insured 
by  them,  and  to  appoint  some  suitable  agent  on  whom  pro- 
cess may  be  served  in  actions  brought  against  them.  These 
regulations  have  been  made  from  time  to  time  as  their  im- 
portance has  been  felt  by  the  public.  They  are  all  easy  of 
enforcement  against  corporations.  Some  of  them  cannot  be 
enforced  against  private  persons  or  partnerships.  As  matter 
ef  fact,  the  business  has  for  many  years  been  left  to  the  cor- 
porations, and  regulations  made  to  afieot  corporations  have 
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therefore  met  fully  the  public  need.  ■*•  At  this  time,  how* 
ever,  private  capital  is  seeking  employment  in  this  field,  and 
it  signalizes  its  entry  upon  the  field  by  a  denial  of  the  power 
of  the  state  over  it.  This  question  has  been  raised  by  the 
corporations  of  other  states,  but  I  recall  no  case  in  which  it 
has  been  raised  by  individuals.  In  Doyle  v.  ContinerUal  Im,. 
Co.y  94  U.  S.  635,  the  supreme  court  of  the  United  States 
stated  the  general  rule  thus:  *'A  state  has  the  right  to  impose 
conditionSi  not  in  confiict  with  the  constitution  of  the  United 
States,  on  the  doing  of  insurance  business  within  its  territory 
by  an  insurance  company  chartered  by  another  state,  or  to 
exclude  it  altogether.'*  It  would  seem  to  follow  logically 
that  the  state  might  require  all  persons  desiring  to  enter  upon 
the  business  to  comply  with  the  same  conditions,  and,  if 
necessary,  to  obtain  a  charter  of  incorporation  in  order  to 
such  compliance. 

An  efibrt  is  made  to  distinguish  between  regulation  and 
prohibition,  and  to  hold  that  the  act  of  1870  is  a  prohibition 
operating  upon  all  natural  persons  for  the  benefit  of  corpo- 
rations, who  are  thus  given  an  oppressive  monopoly  of  the 
business  of  insurance  against  fire.  But  the  prohibition  is 
only  such  as  is  necessary  to  give  efiect  to  the  regulation 
which  the  act  prescribes.  The  act  implies  a  declaration  by 
the  legislature  that  the  business  of  insurance  against  fire 
afiects  so  many  persons,  and  involves  such  large  sums  of 
money,  as  to  make  it  necessary  for  the  public  protection  that 
it  be  subjected  to  the  supervision  and  control  of  the  govern- 
ment; that  the  supervision  required  is  such  as  private  per- 
sons cannot  be  compelled  to  submit  their  business  conduct 
to;  and  then  expressly  declares  that  all  persons  desiring  to 
embark  in  the  business  must  procure  a  charter  of  incorpo- 
ration for  that  purpose,  because  corporations  are  subject  to 
the  supervision  and  control  of  the  state  that  creates  them* 
This  is  regulative.  It  directs  the  business  into  the  only 
channel  that  admits  the  necessary  measure  of  control,  and  it 
necessarily  prohibits  the  business  outside  that  channel. 

The  traffic  in  intoxicating  drinks  is  regulated  by  law;  but 
the  regulation  prohibits  absolutely  all  persons  from  engaging 
in  it  unless  they  have  first  secured  the  permission  of  the  stata 
by  obtaining  a  license  under  the  law.  Here,  as  in  the  act  of 
1870,  we  find  permission  to  those  who  comply  with  the  regu- 
lation, and  prohibition  to  those  who  do  not.  The  practice  of 
ss^  medicine,  the  sale  of  drugs,  and  many  other  aorta  of 


Hay,  1894.]       Commonwealth  v.  Vboomav.  611 

losiness  are  regulated  by  law;  but  the  regulation  would  be 
without  effect  if  it  did  not  include  a  prohibition  directed 
against  those  not  qualified,  and  enforce  it  with  suitable  pen- 
alties. The  police  power  of  a  state  may  be  exerted  for  the 
complete  or  the  partial  control  of  a  given  business.  It  may 
prohibit  it  absolutely  to  all  persons  for  the  purpose  of  sup- 
pression. It  may  permit  it  to  some  persons  and  under  cer- 
tain restrictions  in  order  to  secure  control  .over  it  and  hold 
it  within  proper  bounds:  Stone  y.  Missisrippij  101  U.  S.  814. 
The  Sunday  laws,  the  laws  against  gambling,  against  lot- 
teries, against  disorderly  houses,  the  sale  of  liquors,  the  sale 
of  oleomargarine,  the  sale  of  drugs,  and  many  similar  laws 
afford  instancea  of  the  exercise  of  the  police  power  for  the 
complete  suppression  of  a  given  line  of  employment,  or  for 
its  restricion  and  control. 

The  act  of  1870  belongs  to  the  latter,  class.  It  does  not 
prohibit  the  business  of  insurance,  but  regulates  it  It  says 
to  all  persons  interested:  "If  you  wish  to  embark  in  this 
business  you  must  secure  a  charter  of  incorporation,  so  as  to 
subject  your  business  to  the  visitorial  power  of  the  state. 
If  you  will  not  do  this  you  must  not  engage  in  insurance 
against  fire  at  all."  This  is  not  prohibition  of  the  business, 
for  the  business  is  distinctly  authorized.  It  is  an  effort  to 
bring  it  under  state  supervision  and  control,  by  requiring  all 
who  wish  to  enter  the  business  to  put  themselves  in  a  position 
where  the  insurance  legislation  of  the  state  will  reach  them, 
and  the  insurance  department  of  the  state  can  supervise  their 
business,  and  compel  observance  of  the  law. 

Without  going  further  into  the  discussion  we  may  now 
state  our  conclusions  applicable  to  the  case  before  us: 

1.  The  business  of  insurance  against  loss  by  fire  is,  by 
reason  of  its  magnitude,  its  importance  to  property  owners, 
and  the  nature  o{  the  business,  a  proper  subject  for  the  ex- 
ercise of  the  police  power  of  the  state. 

2.  The  act  of  1870  is  a  valid  exercise  of  the  police  power. 
It  does  not  prohibit,  but  regulates  the  business.  It  excludes 
no  one  from  engaging  in  it,  but  prescribes  the  preliminary 
qualification  necessary  for  all  alikci  to  entitle  them  to  enter 
the  business. 

8.  The  qualification  is  reasonable.  It  is  open  to  all  under 
"*  general  laws.  It  is  not  burdensome.  Its  only  effect  is  to 
eecnre  adequate  capital  at  the  beginning,  and  state  super- 
vision during  the  continuance  of  the  business. 
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4.  Upon  the  special  verdict,  judgment  should  hare  been 
entered  in  favor  of  the  commonwealth,  and  sentence  should 
have  been  pronounced  under  the  act  of  1870.  That  this  may 
now  be  done,  the  judgment  is  reversed,  the  record  remitted, 
and  a  procedendo  awarded. 

JumoEa  DaAir  mnd  GRisir,  and  Chief  Jastioe  SnaRsn  dinented,  in  ab 
opinion  written  by  the  former,  eaying:  '*  The  bosinese  of  fire  insnranoe 
being  one  which,  from  ite  natore,  involvee  contracts  with  Urge  nnmbers  o' 
person!  in  all  parts  of  the  eommonwealth,  who  have  not  the  opportunitiet 
of  gaining  the  information  necessary  to  intelligent  bargainings  for  their 
better  security  the  legislature  may  make  snoh  regulations  as  will  proteot 
them  against  fraud  or  imposition.  It  may  require  that  all  who  desire  to 
transact  business  with  the  publio  shall  take  out  a  license;  shall  make  fre- 
quent reports  of  their  financial  condition;  have  fixed  places  of  busineaa 
where  service  of  process  can  be  had  on  them;  that  they  shall  deposit  with 
the  treasurer,  or  other  officer  of  the  commonwealth,  bonds  or  other  securi- 
ties  in  sufficient  amount  to^  guarantee  those  with  whom  they  contraol 
against  loss.  And  generally  may  make  all  reasonable  rules  for  the  regula- 
tion of  such  business.  But  can  the  legislature  absolutely  forbid  the  making 
of  such  a  contract  by  individuals,  and  confer  on  corporations  a  monopoly  of 
such  business  t 

"Is  the  business  of  fire  insurance  deleterious  to  the  publio t  If  so^  the 
legislature  may  absolutely  prohibit  it.  But  no  one  contends  that  it  is.  On 
the  contrary,  it  is  admitted  it  is  to  the  advantage  of  the  publio.  The  legis- 
latore  admits  this  by  expressly  authorizing  artificial  persons  to  conduct  it 
If  such  contracts  be  not  injurious  to  the  public,  and  may  not  be  altogether 
prohibited,  then  where  is  the  authority  to  prohibit  one  class,  natural  per- 
sons, from  entering  into  them,  and  specially  empowering  another  and  numer* 
ically  a  very  much  smaller  class,  artificial  persons,  to  make  them?  In  so 
doing  the  state  grants  a  monopoly  in  a  particular  business  to  a  particular 
class. 

*' As  is  said,  in  substance,  in  the  SlaughUr  Hoftte  ecuea^  16  Wall.  102^ 
Alger  r.  Thaeher,  19  Pick.  51,  81  Am.  Dec.  119,  Tayhrv.  Blanchard,  13 
Allen,  870,  90  Am.  Deo.  203,  and  many  other  cases:  'All  such  grants  re- 
lating to  any  known  trade  or  manufacture  have  been  held,  by  all  the 
judges  of  Bngland,  to  be  void  at  common  law,  as  destroying  the  freedom  of 
trade,  disoonraging  labor  and  industry,  restraining  persons  from  getting  an 
honest  livelihood,  and  putting  it  in  the  power  of  the  grantees  to  enhanoo 
the  price  of  oommodities.' 

"  A  contract  of  indemnity  against  loss  by  fire,  being  a  common-law  right,  it 
cannot,  by  legislative  grant,  be  moaopolized  by  a  small  class,  unless  it  has 
become  of  such  public  concern  as  requires  its  exercise  by  the  state,  or  by  a 
corporation  to  whom  the  state's  power  is  immediately  delegated.  It  may 
be  admitted  that  the  business  of  constructing  and  operating  publio  high- 
ways for  the  carriage  of  goods  and  travelers  is  exclusively  in  the  state,  and 
is  of  suofa  immediate  publio  interest  that  it  can  be  transaotad  only  by  the 
state,  and  sudh  corporations  as  the  state  may  specially  authorise.  But  to 
earry  on  this  business  at  all  involves  a  right  of  eminent  domain,  which  the 
state  alone  can  exercise  or  grant,  and  therefore  it  ought  not  to  be  exercised 
by  private  individuals.  There  is  not,  and  never  was,  a  right  In  the  individ- 
lal  to  take  private  proper^  for  the  construction  and  operation  of  a  publio 
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highway,  on  which  to  condact  for  profit  the  bosiness  of  transportatloot  \m% 
there  never  wae  a  time  that  the  individnal  had  not  the  right  to  mako  a  oon* 
tract  to  indemnify  hie  fellow  against  loes  by  fire.  Thie  act  is  not  obnoxious 
to  the  conetitntion  beoanse  it  authorixes  corporations  to  inanre  against  flre^ 
but  because  it  prohibits  individuals  doing  a  like  bnsiness.  It  grants  * 
monopoly  of  a  particular  bnsiness  to  a  partienlar  class;  prohibits  all  others 
from  engaging  In  it  This  the  legislature  may,  in  the  exercise  df  its  polios 
power,  in  soms  oases  do.  It  may  declare  that  females  shall  not  be  em* 
ployed  in  soms  avocations;  that  children  nnder  a  certain  age  shall  not  bs 
employed  in  mines  or  factories;  that  none  but  men  of  good  repute  shall  sell 
liquor  by  retail;  and  the  wisdom  of  such  legislation  is  not  a  question  which 
the  courts  can  consider,  for  it  is  adopted  to  promote  the  health,  morals,  and 
good  order  of  the  public. 

**That  in  some  of  the  states  the  legislators  has  restricted  the  business  of 
banking  to  corporations  has  no  analogy  to  the  case  in  hand.  The  banking  in- 
tended to  be  restricted  by  the  Ke  w  York  act  was  issuing  of  notes,  receiving  of 
deposits,  and  discounting.  In  People  v.  Utiea  fn$.  Co.,  15  Johns.  358, 8  Am. 
Dec.  243^  and  Bristol  v.  Barker,  14  Johns.  205,  it  was  held  that  the  act  was 
only  a  restraining  and  regulating  act,  applying  to  associations  of  individualsi 
that  as  to  them,  to  do  a  banking  business  they  must  have  corporate  author- 
ity. Thjtt  an  individual  was  not  prohibited  from  doing  a  banking  business, 
except  as  to  issuing  bank-notes.  It  has  always  been  held  to  be  within  ths 
police  power  of  the  legislature  to  restrict  the  issuing  of  notes,  intended  to 
pass  as  money,  to  corporations.  It  is  a  matter  which  concerns  the  entire 
public,  who  have  no  opportunity,  in  the  hurry  of  every-day  business  trans- 
actions of  life^  to  ascertain  the  value  of  the  promise  which  is  tendered  as 
money.  But  in  a  contract  of  indemnity,  why  should  not  the  citizen  maks 
bis  contract  when  and  where  the  price  and  security  suits  him  best? 
Why  should  the  legislature  take  from  the  whole  people  their  common- 
law  right  of  contract  for  insurance,  and  grant  it  to  a  particular  class? 
Where  is  there  the  semblance  of  the  constitutional  exercise  of  the  police 
power  in  this?  Under  the  corporation  act  of  1874,  and  supplements,  corpo- 
rations for  almost  every  business  are  authorised,  such  as  supplying  ioe^ 
printing  and  publishing,  conducting  hotels,  drove-yards,  livery-stables, 
lumbering,  quarrying,  mining,  brewing,  distilling,  improvement  and  sale  of 
real  estate.  In  fact,  almost  every  kind  of  business  can  be  transacted  by 
Incorporated  companies.  All  concern  the  public.  If  this  act  be  constitu- 
tional the  legislature  can  prohibit  the  transaction  of  any  business,  if  not 
eonducted  by  corporations  under  the  act  of  1874,  and  under  the  pain  of 
imprisonment  forbid  the  individual  engaging  in  any  business  whatever. 

"It  is  paternalism  to  assume  that  citizens  are  incapable  of  prudently 
eontraoting,  with  reference  to  their  property,  without  an  express  grant  of 
the  state  in  the  shape  of  corporate  franchise,  to  one  of  the  contracting  par- 
ties. It  is  an  assumption  that  the  citisen  is  a  child,  needing  the  tutelage 
and  protection  of  the  legislature  in  the  ordinary  affairs  of  business  life.  Or 
else  it  is  a  species  of  tyranny  in  government  like  that  of  Tnrkey,  where  the 
rights  to  produce,  manufacture,  and  trade  are  all  the  subject  of  grant  from 
the  sultan. 

«'If  the  exeroise  of  the  right  of  contract  to  indemnify  be  injurious  to  ths 
public,  then  it  ought  to  be  prohibitedi  if  beneficial,  it  ought  not  to  be 
Bonopolised  by  a  few. 

•'The  rule  to  be  educed  from  Budd  v.  Neio  7wh  143  U.  8.  W8  (ths 
Elevator  cases),  the  Siniung  Fund  ca$€9^  99  U.  8.  700,  and  aU  the  cases 
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where  the  police  .power  of  the  state  ie  dieenned,  is  tha^  while  a  hasiiMH 
Affected  by  a  pablio  interest  may  be  regulated,  yet  when  not  inimical  to  tt* 
health,  morals,  or  safety  of  the  peoplci  it  cannot  lie  prohibited.  I  do  not 
thinlc  an  exclnsi^e  grant  to  a  class  is  regnlAtion;  that  is  prohibiiioa  of  all 
others,  and  is  therefore  nnconstitntional. 

"The  judgment  in  my  opinion  should  bo  affirmed,  a  id  Che  appoal  dis- 
missed.** 

CoifSTiTnnoNilL  LAW-^FouRTiiirrH  AusKDMBirT— Poltci  Powkk  09 
States. — It  is  settled  beyond  further  judicial  controyeray  that  the  inhibi* 
tions  of  the  fourteenth  amendment  do  not  limit,  and  were  not  "  designed 
to  limit  the  subjects  upon  which  the  police  power  of  the  state  may  be  «z* 
•rted":  Extended  note  to  State  y.  Goodtoitt,  25  Am.  St  Rep.  882. 

iNsuRAhCB— Power  of  Stats  to  Riqulati  Business  of.— A  state  has 
the  right  to  prescribe  reasonable  conditions  upon  which  insurance  buaineaa 
may  be  carried  on  within  its  limits  by  individaals,  as  well  as  by  corpora* 
tions,  provided  it  does  not  discriminate  between  citizens  of  equal  standing 
and  merit  within  or  without  the  state:  Stale  r.  Stone,  118  Mo.  388;  40 
8t  B«p.  888;  extended  note  to  Stai$  t.  Ooodvfill,  86  Am.  St.  Rep.  874^ 
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Oobpo&ations— Fobfeitore  of  Stogvl— If  the  articles  of  association  of  a 
corporation  declare  that  its  directors  shall  haye  authority  to  make  a 
requisition  for  installments  upon  shares  by  giving  a  thirty  days'  notice 
in  newspapers  published  in  the  cities  of  Philadelphia  and  Detroit,  and 
after  such  time  that  the  directors  may  forfeit  the  stock  of  all  parties 
failing  to  pay  such  installments,  a  forfeiture  based  upon  a  publication 
.of  such  notice  in  one  only  of  such  cities  is  void.  Until  thirty  days  after 
the  publication  in  both  places  no  installment  can  become  due,  and 
hence  no  stockholder  could  be  in  default  for  not  making  payment. 

Ck)RF0EATI0NS.— A    POWEB   GXVEN   TO    FOBFEIT  StOOK  MUST  BE  StBIOTLT 

PoBSUED,  and|  if  any  restrictions  or  limitations  imposed  by  the  charter 
of  the  corporation  have  been  disregarded,  the  alleged  ast  of  forfeitnro 
must  be  declared  invalid. 
GoBPOBATioMS— Forfbitobe  OF  Stook.>-Thb  Mbbb  iNAonoN  OF  Stogk- 
HOLDEBS  whose  sharcs  have  been  subjected  to  a  void  declaration  of  for- 
feiture does  not  estop  them  from  resisting  such  forfeiture,  nor  from 
asserting  their  ownership  of  the  stock,  where  the  forfeiture  was  for 
a  default  in  the  payment  of  installments  which  had  not  in  fact  become 
due^  because  of  the  failure  to  publish  the  notice  requiring  payment  in 
the  manner  stipulated  in  the  articles  of  association,  and  the  corporatica 
was  not  one  requiring  continuous  contributions  from  its  members  to 
sustain  either  its  existence  or  its  business. 

Burr  in  equity  by  the  trustees  of  a  corporation  to  deter- 
mine who  are  entitled  to  participate  in  the  proceeds  of  the 
■ale  of  certain  of  its  lands. 
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James  E.  Hood  and  Francis  L  Gowen^  for  Sarah  Miller, 
executrix. 

T.  Elliott  Patterson^  for  the  appellant. 

Richard  O.  Dale^  John  0.  Johnson^  and  William  Z>.  Nsilsmif 
for  the  appellees. 

''*  Gbebn,  J.  The  proceeding  in  this  case  is  a  bill  in 
equity  filed  by  certain  trustees  of  a  fund  arising  from  the 
Bale  of  lands  owned  by  "^  the  defendant  land  company. 
^  The  company  is  unincorporated,  and  is  a  partnership  organ- 
ized on  the  joint  stock  plan  by  a  contract  entered  into  by  the 
members":  Oliver's  Estate,  136  Pa.  St.  58;  20  Am.  St.  Rep. 
894.  It  is  composed  of  numerous  members  whose  interests 
in  the  company  are  represented  by  certificates  of  stock  of 
'which  there  were  to  be  twenty  thousand  of  five  dollars  each. 
The  business  of  the  company  was  to  be  the  purchasing  of 
lands,  developing  mines  of  copper  and  other  valuable  min* 
«ral8,  and  disposing  of  the  same,  situated  in  the  Lake  Superior 
land  district,  upper  peninsula,  state  of  Michigan.  The  funds 
and  property  of  the  association  were  vested  in  three  trustees,  to 
be  held  by  them  as  joint  tenants,  and  they  were  to  have  the  en* 
tire  control  and  disposal  of  the  property,  real  and  personal,  and 
to  make  purchases,  conveyances,  sales,  and  contracts.  In  the 
exercise  of  their  authority  they  sold  forty  acres  of  the  lands  of 
the  company  for  five  hundred  thousand  dollars,  and  the  dis- 
tribution of  this  money  is  the  object  of  the  present  proceeding. 
Certain  of  the  stockholders  had  failed  to  pay  calls  or  assess- 
ments made  by  the  trustees,  and  the  shares  of  a  number  of 
fitockholders,  including  the  appellants,  had  been  forfeited  for 
nonpayment  of  the  calls.  If  these  forfeitures  were  lawfully 
made  the  appellants  have  no  case,  and  the  decree  of  the 
court  below  should  be  sustained;  if  they,  or  any  of  them,  were 
not  lawfully  made  the  appellants  are  entitled  to  participate 
in  the  distribution,  from  which  they  were  excluded  by  the 
master  and  court  below.  Three  calls  were  made  prior  to  the 
forfeitures  involved  in  the  present  contention — one  in  1872, 
cne  in  1874,  and  another  in  1878.  As  to  the  call  made  in 
1872  no  question  arises  here,  as  all  the  appellants  paid  the 
amounts  called  for  at  that  time.  There  are  three  appellants, 
Roope  Brooking,  Sarah  Miller,  executrix,  and  William  H. 
Stevens.  The  shares  of  Brooking  and  Miller  were  forfeited 
under  the  call  of  1878  only.  Of  the  shares  of  Stevens,  five 
hundred  and  fifty  were  forfeited  for  nonpayment  of  the  call 
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of  1874,  an3  fifteen  hundred  for  nonpayment  under  the  call 
of  1878.  In  regard  to  the  forfeitare  of  the  five  hundred  and 
fifty  shares  under  the  call  of  1874,  we  are  of  opinion  that 
the  proyisions  of  the  articles  of  association  which  authorized 
a  forfeiture  were  strictly  and  precisely  followed  in  every  par- 
ticular,  and  therefore  that  forfeiture  was  a  valid  and  binding 
act  fully  authorized  by  the  articles,  and  it  must  be  sustained. 

''^  We  are  of  a  different  opinion  in  regard  to  all  the  for> 
feitures  under  the  call  of  1878,  and  therefore  do  not  sustain 
them.  The  authority  to  make  any  forfeitures  is  found  in  the 
fourth  section  of  the  articles  of  association,  which  is  in  the 
following  words,  viz: 

*  The  original  shares  of  this  company  shall  be  issued  to  the 
proprietors  of  the  lands  in  proportion  to  their  respective  in- 
terests in  said  lands,  liable  to  no  more  than  five  dollars  per 
share  assessment,  and  the  board  of  trustees  shall  have  author- 
ity  to  make  a  requisition  upon  their  several  stockholders  for 
the  payment  of  such  installments  upon  the  shares  held  by 
them,  whenever  they  may  deem  it  necessary  or  expedient  by 
giving  thirty  days'  previous  notice  of  the  same,  in  one  or 
more  newspapers  published  in  the  city  of  Philadelphia  and 
Detroit,  specifying  in  such  notice  the  amount  of  such  install- 
ment per  share,  and  the  time  and  place  of  payment  of  the 
same;  provided^  however^  that  no  installment  shall  be  called 
in  which,  with  the  amount  already  paid  on  the  share,  shall 
make  the  total  amount  exceed  the  sum  authorized  by  the 
articles  of  this  association;  and  provided,  aUo,  that  notice  of 
the  call  for  any  installment  shall  be  sent  by  letter  through 
the  postoffice,  addressed  to  all  stockholders  whose  residence 
is  known  to  the  secretary,  and  it  shall  be  competent  for  the 
trustees,  after  the  expiration  of  thirty  days  from  the  period 
at  which  any  installment  shall  become  due,  to  forfeit  the 
stock  of  such  parties  as  may  fail  in  paying  such  installments 
and  the  interest  thereon  from  the  time  such  installment  shall 
have  become  due,  and  the  stock  so  forfeited  shall  be  sold  at 
auction  in  accordance  with  the  general  laws  of  the  state  of 
Michigan." 

It  will  be  perceived  that,  in  order  to  make  a  forfeiture  which 
should  be  in  accordance  with  the  power  conferred  by  the  fore- 
going article,  it  Would  be  necessary  for  the  trustees  to  make 
a  requisition  for  the  amount  called,  **by  giving  notice  of 
the  same  in  one  or  more  newspapers  published  in  the  cities 
of  Philadelphia  and  Detroit,  specifying  in  such  notice  the 
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amount  of  such  installment  per  share  and  the  time  and  place 
of  payment  of  the  same.''  In  point  of  fact  such  a  notice  was 
published  in  the  city  of  Philadelphia,  but  no  publication  of 
any  kind  was  made  in  Detroit,  and  the  master  has  so  founds 
and  that  it  was  an  irregularity,  in  fact  a  noncompliance  with 
the  requirements  '"  of  the  articles  of  association.  It  was 
not  only  necessary  that  there  should  be  a  publication  in  a 
newspaper  published  in  Detroit,  but,  before  an  act  of  forfeituro 
could  be  performed  by  the  trustees,  it  was  essential  that  thirty 
days  should  elapse  after  the  first  publication  before  the  in- 
stallment would  become  payable.  But  if  there  was  no  pub* 
lication  at  all  in  a  Detroit  paper,  then  there  was  no  period  of 
thirty  days  which  commenced  to  run  prior  to  the  day  of  pay*^ 
ment,  and  by  necessary  consequence  no  day  of  payment. 
Hence,  the  installment  was  not  due  at  any  time,  and  tho 
stockholders  were  in  no  default  for  not  paying.  Therefore 
two  primary,  elemental  prerequisites  to  any  right  of  forfeiture 
were  altogether  absent,  to  wit,  first,  the  publication  in  a  De» 
troit  newspaper,  and  next,  the  lapsing  of  an  interval  of  thirty 
days  between  the  publication  of  the  notice  and  the  day  of 
payment.  Both  of  these  requirements  were  indispensable^ 
but  the  second  of  them  is  so  manifestly  and  so  fatally  indis- 
pensable that  the  mere  statement  of  the  proposition  is  it» 
own  proofl  If  the  thirty  days  of  grace  are  absent  from  the 
case  the  power  to  declare  the  forfeiture  never  arose,  never 
eame  into  existence,  and  the  subsequent  declaration  of  the 
forfeiture  was  simply  a  void  act,  altogether  nugatory,  and  of 
DO  effect  whatever. 

If  authority  were  wanting  for  so  plain  a  proposition,  a  per- 
fect and  authoritative  illustration  is  found  in  the  case  of 
Northampton  Mutual  Live  Stock  Ins.  Co.  v.  Stetoart,  89  N.  J.  L. 
486.  The  company  brought  an  action  against  a  member  to 
recover  an  assessment.  In  the  court  below  a  judgment  was 
obtained,  which  was  reversed  by  the  court  of  errors  and  ap- 
peals, who  said:  **The  plaintiff  is  a  mutual  insurance  com- 
pany.  Its  scheme  of  organization  draws  each  holder  of  ite 
policies  into  its  society  as  a  member  thereof.  This  suit  ie 
instituted  against  the  defendant  as  a  member  of  the  corpora- 
tion; as  such  he  is  subject  to  its  constitution  and  bound  by  ite 
by-laws  and  proper  corporate  regulations,  which  he  is  pre- 
sumed to  know  and  understand And  he  is  entitled  ia 

his  relations  to  the  company  to  whatever  aid  and  protection 
they  provide  for  him.  •  •  •  •  How  and  when  the  tax  is  to  be 
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levied  is  provided  for  in  the  thirteenth  article  of  the  by-laws, 
as  follows:  '  If  the  funds  in  hand  be  insufficient  to  pay  all 
losses,  the  directors  shall,  by  resolution,  levy  a  tax  on  the 
members  of  the  company  •  •  .  •  on  the  amount  insured,  and 
they  shall  publish  such  levying  in  two  "'  newspapers  of  the 
county,  and  all  persons  insured  at  the  time  of  such  levying 
of  tax  shall  pay  his  amount  of  tax  to  the  treasurer  or  his  or- 
-der,  within  sixty  days  from  the  day  of  such  public  notice.' 
The  fourteenth  article  provides  that,  if  any  member  neglect 
or  refuse  to  pay  his  tax  for  sixty  days  from  the  day  public 
notice  shall  be  given,  the  company  may  sue  for  and  recover 
the  same  with  interest  and  costs  of  suit  The  delinquent 
must  be  in  default  sixty  days  after  publication  of  the  tax 

levy  in  two  newspapers There  was  nothing  to  show 

that  such  publication  had  ever  been  made  by  the  company. 
The  demand  contains  no  allegation,  and  the  evidence  fails 
to  show  that  such  public  notice  was  given  before  the  suit  was 
brought.  The  fact,  even,  that  personal  notice  of  the  assess- 
ment was  served  by  the  company  upon  the  defendant  is  not 
sufficient  answer  to  his  objection."  The  court  said  further 
that  it  might  even  be  admitted  *'  that  personal  notice  served 
io  apprise  him  better  than  public  notice  would  have  done, 
but  sixty  days  of  grace  were  not  to  be  computed  from  the 
time  when  personal  notice  should  be  given  him,  but  from  the 
giving  of  public  notice,  an  event  equally  within  the  com- 
pany's control  and  adopted  in  its  law." 

If  all  this  is  true  of  a  mere  call  to  pay  in  an  assessment, 
which  can  easily  be  recovered  after  another  and  proper  as 
cessment  has  been  made,  with  how  much  greater  force  does 
it  apply  when  the  consequence  of  nonpayment  is  the  forfeit- 
ure and  absolute  loss  of  an  immensely  valuable  interest,  in 
this  case  worth,  in  one  instance,  twenty-nine  thousand  dollars 
4ind  upwards,  for  the  failure  to  pay  eighty-six  dollars  and 
eleven  cents. 

In  the  case  of  Stevens  it  was  undoubtedly  the  fact  that  he 
liad  no  knowledge  whatever  of  the  call  of  1878  until  in  1885, 
when  he  wrote  to  the  secretary  making  inquiry  in  regard  to 
hia  stock,  and  was  informed  that  it  had  been  forfeited  for  non* 
payment  of  the  calls  of  1878.  He  and  his  family  lived  ia 
Detroit,  but  he  was  absent  a  large  part  of  the  time  in  the 
Rocky  mountain  territories  engaged  in  geological  explora- 
tions and  mining.  If  the  notice  had  been  published  in  De- 
troit his  family  might  have  seen  it  and  informed  him  of  iU 
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The  publication  in  Philadelphia  was  obviously  of  no  service, 
•and  a  publication  in  Detroit  would  be  of  far  greater  import 
iance  to  him  and  his  rights  than  publication  anywhere  else. 
Sut  while  this  consideration  affects  the  merits  of  his  case  on 
4he  facts,  his  right  to  "^  the  Detroit  publication  is  one  of 
4he  conditions  of  his  contract,  and  he  is  therefore  entitled  to 
have  it  rigidly  and  strictly  enforced. 

In  the  case  of  Oermantown  Pass.  By.  v.  Fitter^  60  Pa.  St.  180, 
100  Am.  Dec.  546,  we  said,  Sharswood,  J:  ''We  must  look  to  the 
charter  for  the  power  of  the  directors  to  forfeit  the  stock.  No 
doubt  the  power  given  must  be  strictly  pursued,  and,  if  any 
•restrictions  or  limitations  therein  provided  have  been  disre- 
garded, the  alleged  act  of  forfeiture  must  be  declared  invalid. 
This  is  so  for  the  special  reason  that  it  is  one  of  those  for- 
ieitures  against  which,  if  regular,  equity  does  not  relieve." 

In  Westcott  v.  Minnesota  Min,  Co,^  23  Mich.  145,  Mr.  Jus- 
tice Cooley,  delivering  the  opinion  of  the  court,  said:  "As- 
-euming,  however,  that  the  first  and  second  conditions  to  valid 
assessment  were  complied  with,  it  is  very  clear,  we  think^ 
that  notice  of  the  meetings,  as  required  by  the  articles,  is  not 

«hown  to  have  been  given The  parties,  in  associating^ 

•clearly  had  a  right  to  stipulate  for  any  notice  they  saw  fit; 
and  we  cannot  say  that  a  different  one  would  have  been 
equally  effectual,  and  therefore  must  be  held  sufficient.  There 
were  reasons  which  they  might  have  regarded  of  much  force 
for  insisting  upon  a  written  notice  in  every  instance,  and 
^hen  proceedings  in  invitum  were  taken  against  them,  they 

were  not  bound  to  give  heed  to  any  other The  right  to 

forfeit  shares  in  any  joint  stock  undertaking  must  come  from 
the  law,  and  can  only  be  exercised  in  the  manner  provided 
by  the  law.  In  this  case  the  articles  of  association  were  the 
law  governing  the  right  of  forfeiture,  and  all  the  conditions 
precedent  which  were  made  by  them  must  have  been  strictly 
•complied  with  or  the  proceeding  would  be  void.'' 

In  1  Redfield  on  Railways,  211  (1887),  the  author  says: 
^'The  company,  in  enforcing  the  payment  of  calls  by  forfeit- 
ure of  stock,  must  strictly  pursue  the  mode  pointed  out  in 
iheir  charter  and  the  general  laws  of  the  state.  This  is  a  rule 
of  universal  application  to  the  subject  of  forfeiture,  and  one 
which  the  courts  will  rigidly  enforce,  and  more  specially 
where  the  forfeiture  is  one  of  the  prescribed  remedies  given 
to  the  party,  and  against  which  equity  does  not  relieve  when 
iairly  exercised.** 


620  MoRBis  V.  Metalline  Land  Co,  [Peno.. 

In  Tondin  v.  Toniea  etc.  R.  R,  Co.,  23  111.  429,  the  eleventh 
eection  of  the  charter  required  notices  of  calls  to  ***  be 
published    for   thirty   days   in  two   newspapers    published 
in  the  vicinity  of  the  road.     An  action  of  assumpsit  wa» 
brought  for  unpaid  calls,  and  a  certificate  was  filed,  stating 
that  notice  had  been  duly  given  by  publishing.     The  court 
said,  Caton,  J:  **  We  are  inclined  to  think  that  the  avermenta 
of  notice  in  the  first  and  second  counts  are  insufficient.  •  •  .  • 
The  eleventh  section  of  the  charter  positively  requires  notice 
of  the  calls  to  be  published  for  thirty  days  in  two  newspapers 
published  in  the  vicinity  of  the  road.     We  are  inclined  to 
think  that  this  notice  required  by  the  charter  could  not  be 
dispensed  with  by  giving  actual  notice  to  the   subscriber.*' 
To  the  same  effect  is  Rutland  etc.  R.  R.  Co.  v.  Thrallj  35  Vt 
536,  in  which  the  court  said:  *^The  subscriber,  by  incorporat 
ing  this  [newspaper  notice  for  thirty  days]  into  his  subscript 
tion^  secures  the  notice  as  a  condition  precedent,  without 
compliance   with   which    he    is    not    liable  to    suit."     Is 
Hughes  v.  Antietam  Mfg.  Co.,  34  Md.  316,  the  court  said; 
^'The  manner  of  giving  notice  is  prescribed  by  the  lawundei 
which  the  calls  were  made,  and  it  was  the  plain  duty  of  the 
directors  to  have  complied  strictly  with  its  requirements  ip 
this  respect.    They  had  no  right  to  dispense  with  the  mode 
and  manner  of  notice  thus  prescribed,  and  where,  by  positive 
law,  personal  notice  is  required,  a  written  notice  through  the 
mail  is  not  a  compliance  with  the  statute."    The  same  doc- 
trine is  enforced  in  Maeon  etc.  R.  R.  Co.  v.  Vdson,  57  Qa.  314; 
Alabama  etc.  R.  R.  Co.  v.  Rowley,  9  Pla.  508,  and  Pvlford  v. 
Fire  Department,  31  Mich.  458,  and  in  many  other  cases  ui>- 
necessary  to  be  cited. 

The  English  cases  are  equally  clear  and  positive  to  the 
effect  that,  in  order  to  sustain  a  forfeiture  of  property,  every 
condition  precedent  must  be  strictly  and  literally  complied 
with.  In  Johnson  v.  LyttWs  Iron  Agency,  L.  R.  5  Ch.  Div. 
687,  it  was  said  by  James,  L.  J:  ''I  am  of  opinion  that  the 
notice  of  December  2l8t  did  not  comply  strictly  with  the 
provisions  of  the  contract  between  the  company  and  the  share* 
holders,  which  is  contained  in  the  regulations  of  table  A.  It 
is  the  established  rule  of  the  courts  of  chancery,  and  of  the 
courts  of  common  law,  that  no  forfeiture  of  property  can  be 
made  unless  every  condition  precedent  has  been  strictly  and 
literally  complied  with.  A  very  little  inaccuracy  is  as  fatal 
as  the  greatest     Here  the  notice  is  inaccurate.    It  is  there* 
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fore  bad  and  the  forfeiture  "*  is  invalid.*'  Mellish,  L.  J., 
in  the  same  case,  said:  "  I  think  that,  if  the  notice  departs  in 
any  respect  from  the  statutory  form,  it  is  impossible  for  us  to 
go  into  the  question  how  much  it  departs.  It  is  a  bad  notice, 
and  the  subsequent  resolution,  which  is  founded  upon  it,  is 
invalid.  In  this  case  the  notice  was  inaccurate  in  demand* 
ing  the  payment  of  interest  from  the  date  of  the  call.''  One 
of  the  provisions  of  table  A  directed  that  interest  should  be 
due  on  calls  from  the  date  of  payment,  and  for  this  small 
variance  in  the  notice  it  was  held  that  the  subsequent  reso- 
lution of  forfeiture  of  the  shares  in  question  was  void.  Other 
English  cases  to  the  same  effect  are  Sparks  v.  Liverpool  Water 
Works,  13  Ves.  428;  Watson  v.  Eales,  23  Beav.  294;  Clarke  v. 
ITartj  6  H,  L.  Cas.  633.  In  the  last  case  Lord  Chelms- 
ford said:  ^^It  is  unnecessary  to  advert  to  the  principle 
that  forfeitures  are  strictissimi  juriSy  and  that  parties  who 
seek  to  enforce  them  must  exactly  pursue  all  that  is  neces- 
sary in  order  to  enahle  them  to  exercise  this  strong  power.'' 

It  is  not  necessary  to  pursue  the  citations  farther.  They 
are  really  not  in  controversy.  The  learned  master  admitted 
their  correctness  and  their  force.  But  he  was  misled  into 
refusing  the  proper  effect  of  absolute  invalidity  of  the  forfeit- 
ures declared  under  the  call  of  1878,  by  a  theory  of  acqui- 
escence and  of  laches  on  the  part  of  these  appellants  in 
seeking  to  set  aside  the  forfeitures.  The  cases  he  cites  in 
support  of  his  conclusions  are  all  well  enough  in  their  way, 
but  they  are  inapplicable  to  the  facts  of  this  case.  In  Sparks 
V.  Liverpool  Water  WorkSy  13  Ves.  428,  the  calls  were  made, 
and  the  proceeding  to  forfeit  was  conducted  in  strict  accord- 
ance with  the  rules  of  the  company,  and  the  forfeiture  was 
sustained  upon  the  insufficiency  of  the  excuse  for  noncom- 
pliance with  the  call  on  the  part  of  the  delinquent  share- 
bolder.  In  Prendergast  v.  Turtoriy  1  Younge  &  C.  109,  the 
stock  was  paid  in  full,  but  the  original  articles  of  agreement 
authorized  the  directors  to  call  for  additional  shares  to  carry 
on  the  operations  of  the  company.  Such  a  call  was  made  in 
accordance  with  the  articles,  and  the  plaintiff  did  not  com- 
ply, but  temporized,  and  finally  refused  to  pay.  The  company 
being  a  mining  company,  and  requiring  contributions  from 
its  members  to  conduct  the  business,  and  the  other  mem- 
bers having  constantly  paid  their  contributions,  ''^  until 
the  business  became  profitable,  it  was  inequitable  that  the 
plaintiff  should  stand  aloof  while  others  were  furnishing  the 
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means  to  proceed  with  the  business,  and  be  permitted  to  par- 
ticipate in  the  profits  thus  earned  by  means  of  a  restoratioir 
to  their  forfeited  shares.  Clarke  ▼.  Hart,  6  H.  L.  Cas.  649, 
was  an  application  of  the  same  principle  in  somewhat  difTer* 
ent  circumstances.  It  was  held  that  upon  all  the  facts  iir 
the  case  there  was  ah  intentional  abandonment  of  the  enter- 
prise by  the  plaintiff,  after  a  full  knowledge  of  the  for- 
feiture and  an  opportunity  to  join  in  the  further  necessary 
expenditures,  to  maintain  the  existence  and  business  of  the- 
company. 

Rule  ▼•  Jewell,  L.  R.  18  Ch.  Div.  660,  was  quite  similar  in 
its  leading  facts,  being  an  absolute  refusal  to  pay  not  only 
previous  calls,  but  subsequent  necessary  contributions  to  en- 
able the  business  to  be  carried  on,  and  the  court  held  that 
both  intentional  abandonment  and  persistent  laches  and 
lying  by  to  take  chances,  after  full  notice  of  forfeiture  pro- 
ceedings, were  developed  by  the  testimony,  and  they  refused 

to  restore  the  forfeited  shares. 

But  there  are  no  such  facts  in  the  present  case.     The 

Metalline  Land  Company  was  not  engaged  in  any  mining 
or  manufacturing  business,  requiring  constant  contributions 
from  its  members  to  sustain  either  its  existence  or  its  busi- 
ness. The  proceedings  to  forfeit  the  shares  of  the  appellants 
were  absolutely  void  for  a  fatal  want  of  compliance  with  tut 
essential  prerequisite  to  any  forfeiture.  There  was  no  lying 
by  for  chances  while  others  were  keeping  the  company  alive 
by  constant  contributions  which  were  essential  to  that  end» 
There  was  no  intentional  abandonment  of  their  interests  in 
the  enterprise  and  no  conscious  laches,  after  full  knowledge 
of  the  forfeiture  proceedings.  On  the  contrary,  there  was 
only  an  illegal  and  void  forfeiture  of  their  shares  set  up 
against  their  claim  to  a  continued  ownership  of  the  shares 
which  were  originally  their  property,  and  which  ownership 
had  never  been  legally  divested.  This  being  their  legal 
status,  their  original  ownership  continued  notwithstanding 
,the  declaration  of  forfeiture.  That  declaration  was  founded 
upon  a  default  of  which  they  had  never  been  guilty.  For 
there  never  was  a  time,  thirty  days  after  a  notice  to  pay  a. 
call  published  in  two  newspapers,  one  in  Philadelphia  and 
one  in  Detroit,  at  which  they  could  have  '^  paid  the  sum 
demanded  or  any  sum.  Such  a  time  never  arrived,  because- 
there  never  was  such  a  publication.  Hence  they  never  were 
in  default,  and  there  was  no  power  to  forfeit  their  shares^ 
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and  they  remained  the  owners  of  their  shares  as  fully  and  a» 
lawfully,  in  all  respects,  afteri^he  declaration  of  forfeiture  as 
before.  They  were  not  bound  to  take  any  notice  of  it  or  to 
seek  to  have  it  set  aside.  They  already  held  their  shares, 
and  they  continued  to  hold  them  and  to  be  capable  of  assert- 
ing their  ownership  in  any  circumstances  and  for  any  purpose* 
They  are  not  the  actors  in  the  present  proceeding.  They 
were  the  original  owners  of  the  shares  in  question,  and  if 
any  other  persons  assert  such  ownership  they  must  show 
it  affirmatively  and  obtain  a  judicial  decree  to  that  effect 
This  they  cannot  do  by  setting  up  a  void  declaration  of  for* 
feiture. 

There  is  much  discussion  of  other  matters  in  the  paper- 
books,  but  we  do  not  deem  its  consideration  essential  in  conse- 
quence of  our  views  upon  the  leading  subject  which  lies  at  the 
foundation  of  the  entire  contention.  We  are  of  opinion  that 
the  appellants  are  entitled  to  participation  in  the  distribution 
to  the  extent  of  the  shares  held  by  them  at  the  time  of  the 
call  of  1878,  and  to  that  extent  the  decree  of  the  learned 
court  below  must  be  reversed. 

The  decree  of  the  court  below  is  reversed  at  the  cost  of  the 
appellees  and  the  record  is  remitted,  with  instructions  to  dis- 
tribute the  fund  in  the  hands  of  the  trustees  in  accordance 
with  this  opinion. 

CoBPOBATiONS — ^FoBFiiTVSB  07  Stook.— The  power  of  a  eorporation  i» 
forfeit  stock  given  it  by  eharter  moat  be  strictly  parsued,  aad,  if  any  re- 
strietioiis  or  limitatioiis  provided  have  been  disregarded,  the  forfeiture  is 
invalid:  Oermantown  etc  Ry.  Cb.  y.  FUUr^  60  Pa.  St.  124;  100  Am.  Dec 
64e.  Where  the  charter  of  a  corporation  aathorizes  the  sale  of  share- 
holders' stock  for  unpaid  assessments^  a  sale  thereof  for  an  illegal  or  par- 
tially illegal  assessment  is  invalid:  Ltwe^%  Island  B,  R.  C<k  t,  Botton^  4S 
^Ma.  461i  77  Am.  Dec  236,  and  note  See,  also^  the  note  to  Cat^wafsr  ▼» 
BMihig  tic,  Aum..  40  Am.  St.  Bep.  148. 
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TUBNBB   V.    FLBNKIKBir. 

PM  PBOOnrLTAiriA  SCiLTB,  460.] 

MoKiOAOS.— >Iv  ▲  Salb  n  Madb  ot  Piscks  of  Lavd  Bubjbct  to  a  omt^ 
gage,  they  are  liable  for  the  encambraooe  in  an  order  isTerae  to  tiial 
of  their  alienation. 

MOSTOAOB.— If  a  MoBTOAOKB  RbLBASBS  PaBT  of  TBB  MOKiaAOBD  PBBIf- 

I8B8  Aftbr  OrHBB  Pabtb  hatb  bkbn  Sold,  haying  notioe  of  the 
prior  aale,  he  thereby  releasee  the  property  fint  sold,  if  the  property 
actually  released  by  him  b  of  soffioient  Talne  to  pay  the  mortg^ige 
debt 

IL  F.  Downey^  for  the  appellant. 

James  E,  SayreSj  for  the  appellee. 

^''  Williams,  J.  The  important  facts  in  this  case  are  not 
in  controyersy.  Three  brothers,  viz.,  Elias  A.,  James  D.,  and 
William  F.  Flenniken,  became  the  owners  by  inheritance,  at 
some  time  prior  to  April,  1863,  of  a  tract  of  land  containing 
three  hundred  and  sixty-six  acres.  They  mortgaged  this 
tract  to  Rachael  H.  Turner  on  the  tenth  day  of  April,  1863, 
for  the  payment  of  the  sum  of  fourteen  hundred  dollars  with 
interest,  and  the  mortgage  ^^^  was  duly  recorded.  In  1864 
they  sold  forty-five  acres  of  the  land  to  B.  F.  Wright,  and 
Mrs.  Turner  released  the  lot  so  sold  from  the  lien  of  the  mort- 
gage. They  next  sold  a  lot  containing  ninety-one  acres  and 
twenty-seven  perches  to  Richard  Moffett,  who  went  into  pos- 
session in  1868.  In  1869  he  paid  the  purchase  money,  which 
was  five  thousand  four  hundred  and  twenty-seven  dollars, 
and  received  from  the  three  brothers  a  deed  of  general  war- 
ranty for  the  land.  He  had  no  actual  knowledge  of  the  ex- 
istence of  the  mortgage,  and  for  that  reason  did  not  demand 
a  release  from  its  lien  when  he  paid  the  purchase  money  to 
the  Flennikens.  He  continued  in  possession  till  1877,  when* 
he  sold  to  Sharpneck,  the  appellant,  for  six  thousand  dollars. 
Sharpneck  paid  the  purchase  money  and  took  his  deed  in 
May,  1877,  recorded  the  deed,  and  went  at  once  into  posses- 
sion. He  too  was  ignorant  of  the  existence  of  the  mortgage. 
In  April,  1877,  Hartman,  who  was  the  father  in  law  of  Will- 
iam F.  Flenniken,  took  an  assignment  of  the  mortgage,  npon 
which  there  appeared  to  be  due  the  sum  of  six  hundred  and 
nine  dollara.  During  the  following  month  he  released  the 
lien  of  the  mortgage  from  one  hundred  and  thirty-nine  acres 
and  thirty  perches  of  the  tract  owned  by  and  in  possession 
of  James  D.  Flenniken.    In  August  of  the  same  year  he  re* 
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leased  the  balance  of  the  tract,  containing  ninety-three  acres, 
which  his  son  in  law,  William  F.  Flenniken,  had  sold  to  John 
-Grago.  The  portions  of  the  land  so  released  by  Hartman 
were  worth  many  times  the  amount  remaining  due  upon  the 
mortgage,  and,  when  they  were  made,  no  part  of  the  mort- 
gaged premises  remained  unreleased  except  the  lot  sold  to 
Moffettin  1868. 

Upon  this  state  of  facts  the  scire  facias  in  this  case  was 
issued  and  served  on  Sbarpneck  as  Urre  tenant.  He  de- 
fended upon  two  grounds:  1.  That  the  mortgage  having  been 
^ven  in  1863  was,  in  1891,  when  the  writ  of  scire  facias  was 
issued,  presumed  to  be  paid;  and  2.  That  the  releases  by 
Hartman  of  the  land  which  was  liable  to  him  in  case  he  was 
compelled  to  pay  the  mortgage  had  deprived  him  of  the 
power  to  reimburse  himself,  and  were  for  that  reason,  on 
equitable  principles,  a  release  of  his  land  from  liability. 

The  first  line  of  defense  was  met  by  the  testimony  of  wit- 
nesses showing  what  payments  had  in  fact  been  made  on  the 
^^^  mortgage,  and  how  much  remained  due  upon  it.  This 
was  a  competent  reply  to  the  presumption  of  payment,  and, 
if  the  evidence  was  suflGicient  to  satisfy  the  jury  that  a  bal- 
ance remained  due,  it  effectually  disposed  of  this  branch  of 
the  defense. 

The  second  line  of  defense  was  objected  to  as  irrelevant 
and  incompetent.  The  objection  was  sustained  and  the  evi- 
-dence  offered  in  support  of  it  was  excluded.  This  ruling, 
which  is  the  subject  of  the  third,  fourth,  and  fifth  assign- 
ments of  error,  raises  the  important  question  in  this  case. 
The  equitable  doctrine  asserted  by  the  appellant  seems  to 
have  been  recognized  to  some  extent  at  a  very  early  day 
in  this  state.  It  was  distinctly  formulated  and  asserted  in 
'  UaHw  V.  Stanley,  10  Serg.  &  R.  450;  18  Am.  Dec.  691.  In 
that  case  a  judgment  was  a  lien  upon  three  or  more  lots  of 
land.  One  of  these  was  then  sold  to  A,  the  value  of  the 
remaining  tracts  being  more  than  enough  to  pay  the  judg- 
ment. A  second  tract  was  then  sold  to  B.  The  judgment 
creditor  levied  on  the  tract  sold  to  B,  who  was  compelled  to 
pay  the  judgment.  He  then  sought  contribution  from  A, 
bat  it  was  held  that  he  had  no  equitable  right  to  resort  to  A, 
or  his  lot,  as  his  title  was  acquired  subsequently  to  that  of 
A.  This  has  been  followed  in  .an  unbroken  line  of  cases 
extending  over  more  than  seventy  years.  In  Mevey^s  Ap- 
pealj  4  Pa.  St.  80,  decided  in  1846,  the  rule  was  extended  to 
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mortgages,  and  it  was  held  that  the  court  ^  may  and  will  so 
direct  the  sheriff  to  sell,  and  in  such  order,  as  will  produce 
the  most  money,  and  at  the  same  time  protect  the  rights  and 
equities  of  the  terre  tenants." 

The  consequences  to  the  mortga^i^e  of  disabling  himself 
for  protecting  the  equities  of  terre  tenants  were  first  declared 
in  Paxton  ▼.  Harrier^  11  Pa.  St.  812.  In  that  case  a  tract  of 
land  was  covered  by  a  mortgage.  The  first  piece  sold  waa 
that  bought  by  Henniger,  who  paid  Harrier,  the  mortgagor, 
the  purchase  money.  The  balance  was  sold  to  several  pur- 
chasers, in  separate  parcels,  each  of  whom  paid  a  part  of  the 
mortgage  debt  proportioned  to  the  number  of  acres  bought 
by  him,  and  received  a  release  of  his  land  from  the  lien  of 
the  mortgage.  The  mortgagee  then  issued  a  scire  fcuAas  upon 
the  mortgage,  and  served  Henniger  as  terre  tenant,  and 
sought  to  recover  the  balance  of  the  mortgage  debt,  which 
bore  ^^*  the  same  relation  to  the  whole  debt  as  the  quantity 
of  land  in  Henniger's  lot  bore  to  the  whole  tract  covered  by 
the  mortgage.  Henniger  set  up  as  a  defense  the  release  of 
the  lots,  subsequently  sold,  by  the  mortgagee,  and  the  fact 
that  his  remedy  over  against  them  had  thus  been  taken  away 
by  the  act  of  the  mortgagee.  This  was  held  to  be  a  good 
defense  upon  the  scire  facias^  because  the  land  released  waa 
primarily  liable  for  the  mortgage  money  as  between  ita 
owners  and  the  prior  vendee. 

This  case  was  followed  by  MariifCe  Appealy  97  Pa.  St.  85^ 
in  which  the  rule  was  stated  to  be  that  pieces  of  land,  sub* 
ject  to  a  common  encumbrance,  when  sold  successively  by 
the  owner,  are  liable  for  the  encumbrance,  inverse  order  of 
alienation.  Consequently,  if  the  holder  of  the  encumbrance 
releases  the  pieces  last  sold,  this  will,  if  the  pieces  released 
are  of  sufficient  value  to  pay  the  debt,  operate  to  discharge 
the  lien  of  the  encumbrance  on  the  parts  previously  sold. 
This  was  so  far  qualified  in  Schrack  y.  Shrinerj  100  Pa.  St. 
461,  as  to  make  the  knowledge  of  the  holder  of  the  mortgage 
an  element  to  be  considered  in  the  application  of  the  equi* 
table  doctrine.  If  he  was  without  any  knowledge  of  a  pre- 
vious sale  of  a  part  of  the  premises,  and  acted  in  good  faith 
in  the  making  of  a  release  for  another  part  of  the  land  bound 
by  the  mortgage,  then  the  rule  of  Paxton  v.  Harrierf  1 1  Pa. 
St.  812,  would  not  apply;  but  if  he  knew  of  the  previous  sale 
or  of  facts  that  fairly  put  him  upon  notice,  then  the  subse- 
quent  release  of  the  remainder,  if  of  sufficient  value  to  pay 
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the  debty  woald  operate  as  a  release  of  the  lot  first  sold. 
This  case  was  commented  on  and  followed  in  MiUigan*$  Ap- 
peal,  104  Pa.  St  508. 

The  distinction  between  junior  encumbrancers  and  success- 
ive purchasers  is  considered  in  Mcllvain  ▼.  Mutual  Assure 
ance  Co.,  93  Pa.  St  30.  A  junior  encumbrancer  must  give 
notice  of  the  position  of  his  lien  to  the  mortgagee  if  he  would 
affect  him  with  notice  of  his  situation.  Knowledge  in  fact 
of  the  position  of  a  purchaser  of  land  bound  by  the  mortgage 
is  enough,  no  matter  how  that  knowledge  is  acquired. 

If  it  was  clear  upon  the  eyidence  that  Hartman  had  knowl- 
edge of  the  possession  and  claim  of  Moffett  and  Sharpneck 
when  he  made  the  releases  to  the  holders  of  the  balance  of 
the  mortgaged  premises,  then  the  court  below  should  have 
negatived  ^^^  the  plaintiff's  first  point,  and  given  a  binding 
instruction  in  favor  of  the  defendant.  If  this  question  was 
involved  in  doubt  it  should  have  been  submitted  to  the  jury 
with  instructions  to  find  for  the  defendant  if  they  found 
Hartman  knew  of  the  prior  sale  when  he  executed  the  sub- 
sequent releases.  It  is  not  necessary  that  he  should  have 
seen  the  deed,  or  been  informed  of  the  exact  date  or  terms  of 
the  sale.  It  is  enough  if  he  had  knowledge  of  the  fact  that 
Moffett,  or  after  him  Sharpneck,  was  in  possession  claiming 
under  a  previous  sale  from  the  mortgagors. 

The  judgment  is  reversed  for  the  reasons  now  given  and  a 
venire  faeioi  de  novo  awarded. 

MoBTOAoss— Ordsb  OF  Sals  OF  Lands  Alisnbdbt  Mobtoagob. — ^Whea 
an  estate  tabjeot  to  a  mortgage  ii  sold  by  the  mortgagor  ia  parcels,  at  dif* 
lerent  times,  the  mortgage  must  be  satisfied  first  oat  of  that  portion  of  the 
•state  stiU  in  the  hands  of  the  mortgagor,  and  then  ont  of  the  paroels  sold 
in  the  inverse  order  of  alienation:  Stephen*  ▼.  (7foy,  17  CoL  489;  31  Am. 
St.  Rep.  32S;  MerchanU*  NaL  Bank  v.  Stanton,  S6  Minn.  211;  43  Am.  St. 
Bep.  491;  Boone  v.  Clark,  129  111.  466;  LMy  v.  Tttfie,  121  N.  Y.  172; 
Moort  T.  ShurU^,  128  HI.  370;  Orodyy  ▼.  Farmeri  Bank,  107  Mo.  436; 
JHekereon  ▼.  TiHinghaH,  4  Paige,  215;  26  Am.  Deo.  628;  Ouion  ▼.  Knapp^ 
•  Paige^  36;  29  Am.  Deo.  741,  and  note;  Lpnum  ▼.  Lpman,  32  Vt.  79;  76 
Am.  De&  161.  To  the  same  effeot^  FaUif  t.  Feoie,  8  Paige^  877|  36  Anu 
Dee.  683^andaota. 
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[IM  PunvTLYAifZA  State,  fi29.] 

Railway— Damaqm  ior  LrjaBm,  Bblb\sb  or  bt  AooKFTzva  Bshi 

If  A  railway  oorporation  orgaaixai  a  relief  department  fortha  benefit  of 
ito  employees,  and  those  electing  to  participate  in  its  benefits  enter 
Into  a  contract  stipolating  that  the  acceptance  of  benefit  from  the  relief 
fond  for  injory  or  death  shall  operate  as  a  release  of  all  claims  for 
damages  against  the  corporation  arising  from  such  injury  or  death^ 
and  that  they  will  exeeate  raoh  further  instruments  as  may  be  neoe^ 
sary  to  formally  eyidenoe  such  release,  such  contract  is  valid,  and  aa 
acceptance  of  benefits  by  an  employee  after  an  injury  suffered  by  hint 
releases  all  claims  of  damages  therefor.  It  is  not  essential  that  the  coi^ 
poration  shall  have  itself  paid  money  into  the  treasury  of  the  relief 
association,  if  it  assumed  the  obligations  of  taking  charge  of  the  admm* 
istration  and  to  pay  the  operating  expenses,  to  guarantee  the  obligations 
of  the  association,  and  supply  all  deficiencies  io  its  reyennes. 

PftAOTicx. — There  can  be  no  reservation  of  a  question  of  law  in  favor  of  tho 
plain ti£L  The  verdict  must  be  for  the  plaintifl;  with  authority  to  enter 
judgment  for  the  defendant  against  the  verdict.  If  that  authority  is 
not  expressed,  the  reservation  drops  out  of  the  case  altogether,  and 
Judgment  is  entered  for  plain  tiff",  not  on  the  point  reserved,  bat  on  the 
verdict,  as  if  there  had  been  no  reservation  at  alL 

Action  of  trespass  to  recover  compensation  for  personal 
injaries  received  when  in  the  service  of  the  defendant  The 
plaintiff,  while  a  freight  conductor  in  the  employ  of  the  de- 
fendant, was  injured  through  negligence  for  which  it  was 
liable.  Some  years  prior  to  receiving  this  injury  he  had 
signed  an  application  to  the  relief  department  of  the  defend- 
ant oorporation,  which  application  had  been  approved,  and 
the  plaintiff  continued  in  good  standing  in  such  relief  depart* 
ment  until  the  time  of  his  injury.  One  of  the  stipulations  of 
the  contract  signed  by  him  on  the  acceptance  of  his  applica- 
tion to  the  relief  department  was  as  follows:  *'I  agree  that 
the  acceptance  of  benefits  from  said  relief  fund  for  injury  or 
death  shall  operate  as  a  release  of  all  claims  for  damages 
against  said  company  arising  from  such  injury  or  death, 
which  could  be  made  by  or  through  me,  and  that  I  or  ray 
legal  representatives  will  execute  such  further  instruments 
as  may  be  necessary  formally  to  evidence  such  acquittance. ** 
The  plaintiff  first  received  a  payment  from  the  relief  depart- 
ment on  the  sixteenth  day  of  April,  1890,  and  he  received 
further  payments  thereafter  up  to  and  including  the  month 
of  January,  1892.  This  action  was  brought  a  little  less  than 
a  month  prior  to  receiving  the  last  payment.  The  defendant 
fequested  the  court  to  instruot  the  jury  to  find  a  verdict  ia 
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its  favor.  To  this  request  the  court  responded  as  follows; 
^  We  decline  to  give  such  instructions  at  this  stage  of  the 
case,  and,  as  already  indicated,  submit  the  matter  to  you  to 
pass  upon  the  questions  of  fact,  but  we  shall  reserve  the 
question  subsequently  arising  in  this  proposition,  whether 
under  the  whole  case  the  plaintiff  is  entitled  to  recover,  and, 
as  we  have  already  said,  whatever  may  be  your  verdict  it 
will  be,  subject  to  this  question,  reserved."  With  respect  to 
the  defendant's  claim  that  the  plaintiff  could  not  maintain 
bis  action  because  of  his  receipt  of  benefits  from  the  relief 
fund,  the  court  answered:  ''The  evidence  is  undisputed  as 
recited  in  this  proposition,  and  the  facts  are  correctly  stated 
as  we  understand  them,  and  the  question  which  is  reserved, 
as  we  have  stated  in  your  hearing,  is  a  question  of  law  for 
further  consideration.  We  shall  determine  hereafter  whether 
or  not  these  facts  operate  to  divest  the  plaintiff^s  action." 
When  the  plaintiff  also  asked  that  the  jury  be  instructed  to 
the  effect  that  the  release  relied  upon  by  the  defendant  was 
void  for  want  of  consideration  and  because  against  public 
policy,  the  court  also  answered:  ''  We  reserve  this  proposition 
as  a  question  of  law  for  the  further  consideration  of  the 
court  The  jury  returned  a  verdict  in  favor  of  plaintiff  for 
eight  thousand  seven  hundred  and  fifty  dollars,  which  was 
reduced  by  the  court  to  four  thousand  eight  hundred  and 
fifty  dollars,  for  which  later  sum  judgment  was  subsequently 
entered  against  the  defendant. 

Paul  H.  QaUher  and  J.  A.  Marehand^  for  the  appellant 

E.  B.  Robim,  John  E.  KunkUf  and  John  P.  Elkin9^  for  the 
appellee. 

SS9  Mitchell,  J.  This  case  is  ruled  by  Johnson  v.  PhiladeU 
phia  etc.  R.  R.  Co.,  163  Pa.  St  127.  The  essential  principle 
therein  established  is,  that  a  contract  between  employer  and 
employee  which  preserves  to  the  latter  all  his  rights  of  action, 
in  case  of  negligence,  until  after  the  facts  have  occurred  and 
are  known  to  him,  is  not  against  public  policy.  *'  There  is 
no  waiver  of  any  right  of  action  that  the  person  injured  may 
thereafter  be  entitled  to.  It  is  not  the  signing  of  the  contract, 
but  the  acceptance  of  benefits  after  the  accident  that  consti- 
tutes the  release.  The  injured  party  therefore  is  not  stipulate 
ing  for  the  future,  but  settling  for  the  past;  he  is  not  agreeing 
to  exempt  the  company  from  liability  for  negligence,  but  ao- 
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eepting  oompensation  for  an  injury  already  caused  thereby": 
Johnson  ▼.  Philadelphia  etc.  R.  R  Oo.^  163  Pa.  St  184. 

The  facta  of  that  case  and  this  are  not  materially  different. 
In  both  the  agreement  is  that  the  acceptance  of  benefits,  of 
course  after  the  accident,  shall  operate  as  a  release.  In  the 
present  case  there  is  an  additional  agreement  that  the  plain- 
tiff  shall  **  execute  such  further  instrument  as  may  be  neces- 
sary formally  to  evidence  such  acquittance/'  and  it  is  argued 
that  no  such  release  has  been  executed  by  plaintiff.  But  it 
is  not  necessary  that  it  should  be.  The  acceptance  of  bene* 
fits  is  the  substance  of  the  release,  and  the  agreement  for  a 
further  instrument  is,  by  its  express  terms,  a  mere  formality 
for  convenience  of  evidence. 

It  is  further  argued  that  as  the  contract  is  between  the  re* 
lief  association  and  the  plaintiff,  and  no  evidence  that  the 
railroad  company,  defendant,  has  in  fact  paid  any  thing  into 
the  treasury  of  the  association,  there  is  no  consideration  to 
support  a  release  to  the  railroad  company.  It  is  not,  however, 
worth  ^^^  while  to  discuss  whether  the  defendant  is  in  posi- 
tion to  take  advantage  of  a  consideration  moving  from  an- 
other party,  but  for  its  benefit,  as  the  consideration  from  the 
defendant  itself  is  abundant.  As  a  member  of  the  associa- 
tion it  has  assumed  obligations  to  take  charge  of  the  admin- 
istration, and  to  pay  all  the  operating  expenses,  to  take  care 
of  the  funds,  and  to  be  responsible  for  their  safekeeping,  to 
guarantee  the  obligations  of  the  association,  and  to  make 
appropriations  to  supply  any  deficiencies.  These  would  be 
ample  even  if  the  amount  of  the  consideration  could  be 
inquired  into. 

The  release  being  a  complete  bar  to  plaintiff's  right  of 
action,  it  is  not  necessary  to  consider  the  evidence  of  negli- 
gence. 

As  a  matter  of  practice  it  may  be  well  to  notice  an  irregu- 
larity in  the  form  of  the  judgment.  A  point  reserved  is  an 
authority  to  the  court  to  enter  judgment  for  the  defendant 
non  obstante  veredicto:  There  can  be  no  reservation  in  favor 
of  the  plaintiff,  the  verdict  must  be  for  him,  with  authority 
to  enter  judgment  for  the  defendant  against  the  verdict:  Rob* 
inson  v.  Myers,  67'Pa.  St.  9;  State  Bank  v.  MeCoy^  69  Pa.  Si. 
204;  8  Am.  Rep.  246;  Morris  v.  Ziegler^  71  Pa.  St.  450;  Olad'^ 
ing  V.  Friek,  88  Pa.  St.  460;  Hosier  v.  Hursh^  151  Pa.  St^ 
415.    If  that  authority  is  not  exercised  the  reservation  drops 
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oQt  of  the  oase  altogether^  and  judgment  is  entered  for  plain* 
tiff  not  on  the  point  reservedi  but  on  the  verdict,  aa  if  there 
had  been  no  reservation  at  all. 

Judgment  reversed,  and  judt^ment  entered  for  defendant  on 
the  point  reserved,  ___^ 

0ns  of  the  quMtioiifl  inroWed  in  the  prinotpal  case  wu  aIm  presented 
«nd  determined  in  Johtutm  t.  Railroad  Co,p  16^  Pe.  St  127.  In  reiponae 
to  the  objection  there  made  that  the  release  in  question  was  Yoid  for  want 
of  oonsideration,  and  as  being  against  pablio  policy,  the^  oonrt  said: 

**  It  is  further  objeoted,  and  this  is  the  only  substantial  question  in  the 
oass^  that  the  release  was  Yoid  as  against  publio  policy,  and  a  number  of 
«ases  are  cited  to  show  that  a  common  carrier  cannot  make  a  valid  contract 
against  his  own  negligence.  It  was  quite  unnecessary  to  go  out  of  our  own 
state  for  authority  on  that  proposition;  it  is  not  questioned  here  any  more 
than  elsewhere,  but  it  is  wide  of  the  point  in  this  case.  There  is  no  pro- 
vision exempting  the  oompany  from  liability  for  future  negligence.  The 
benefits,  by  the  regulations  of  the  relief  association,  become  due  to  mem- 
bers wheneyer  disabled  by  accident  in  the  railroad  company's  sendee,  or  by 
eickness  or  injury  other  than  in  the  company's  service,  without  reference 
to  the  question  of  negligence  at  alL  As  these  provisions  include  benefits  in 
eases  of  accident  pure  and  simple,  of  injury  by  the  negligence  of  fellow- 
workmen,  and  by  the  member's  own  contributory  negligence,  it  is  apparent 
that  they  cover  a  wide  field  in  which  there  is  no  liability  of  the  railroad 
oompany  at  alL  Such  cases  are  probably  a  large  majority  of  those  occur- 
ring to  railroad  employees,  and  the  association  therefore  is  of  the  highest 
order  of  beneficial  societies.  But  even  in  cases  of  injury  through  the  com* 
pany's  negligence  there  is  no  waiver  of  any  right  of  action  that  the  person 
injured  may  thereafter  be  entitled  to.  It  is  not  the  signing  of  the  contracti 
Imt  the  acceptance  of  benefits  after  the  accident,  that  constitutes  the  release. 
The  injured  party*  therefore,  is  not  stipulating  for  the  future,  but  settling 
for  the  past;  he  is  not  agreeing  to  exempt  the  company  from  liability  for 
negligence,  bnt  accepting  compensation  for  an  injury  already  caused  thereby. 
He  may  as  weU  accept  it  in  installments  as  in  a  single  sum,  and  from  an 
appointed  fund  to  which  the  company  has  contributed,  as  from  the  com* 
pany's  treasury  as  a  result  of  litigation.  The  substantial  feature  of  the 
oontraot  which  distinguishes  it  from  those  held  void  as  against  public  policy 
ii  that  the  party  retains  whatever  right  of  action  he  may  have  until  after 
knowledge  of  all  the  facts,  and  an  opportunity  to  make  his  choice  between 
the  sure  benefits  of  the  association  or  the  chances  of  litigation.  Having 
accepted  the  former,  he  oannot  jnstly  ask  the  latter  in  addition.  This  fea* 
tore  of  the  case  brings  it  on  iJl  fours  with  Orc^ft  v.  Railroad  Co.,  8  AtL 
Bep.  206,  where  a  release  under  similar  circumstances  was  held  to  be  a  con* 
elusive  bar.    There  is  no  public  policy  which  the  contract  can  be  said  to 


RsLBASS  ow  Damaqwb  ffOB  Injubiss. — Unless  impeached  for  fraud  cr 
duress,  or  traversed  as  not  genuine^  a  release  under  seal  is  a  defense  to  an 
aetion,  and  the  plaintiff  will  not  be  heard  to  allege  or  allowed  to  prove  that 
it  was  without  sniBcient  consideration,  or  that  the  amount  paid  was  not,  in 
feali^,  aU  that  was  duet  Spiim  t.  BaUimon  ele.  i2.  J2.  Ok,  76  Md.  162;  88 


632  Etsono  «•  School  District.  [Peim* 

Am.  St.  Rep.  878,  and  extended  note  at  page  380.  A  release  of  damagea 
Naoltmg  from  injnriea  given  by  the  party  injured,  and  who  bnl  for  aaoh  re- 
leaae  might  have  sastained  an  aotion,  oontinnei  operative  on  hia  anbaeqnenl 
death  from  such  injnriesx  Price  r.  Bkhmoni  ite,  E.  JL  Oo.^  ^  Q.  iX  666|  2$ 
8L  Bep.  700. 


Hysong  u  Gallitzin  Borough  Sohool  Distbiot* 

*        (IM  PUIKSTLyAllIA  StIXS,  620.] 
PVBLIO  SOHOOLS — SlCTARIAH  TbAOHINO — WhAT  OANKOT  BB  ErJOIKSD  JUL 

A  board  of  school  directors  cannot  be  enjoined  from  employing  teach- 
ers exclusively  of  the  Catholic  faith,  nor  from  permitting  them  to  act 
as  snob  while  wearing  the  distinctive  sectarian  garb,  omoifixea,  and 
rosaries  of  the  order  of  St.  Joseph,  to  which  they  belonged,  provided 
they  did  not  within  school  hours  give  any  religious  instruction^  nor 
angage  in  religious  exercises  of  any  character  whatever,  though  the 
ooustltution  of  the  state  declares  that  no  money  raised  for  the  support 
of  the  publio  schools  of  the  commonwealth  shall  be  appropriated  to  or 
used  for  the  support  of  any  sectarian  school. 
Public  Schools. — PsRsoiia  cannot  bb  Exolddbd  as  Teaohebs  vrom  thb 
Public  Schools  on  the  ground  that  they  are  of  a  particular  religiona 
faith  or  wear  the  garb  of  a  particular  religious  order  to  which  they  con- 
tribute all  their  earnings  beyond  what  is  necessary  for  their  support 

T.  H.  B.  PatUnon^  H.  W.  Storey,  and  A.  D.  Wilkin^  for  the 
appellants. 

David  L.  Krebhs,  F.  J.  O*  Connor,  M.  D.  Kittd,  and  P.  J. 
Little^  for  the  appellees. 

••*  Dean,  J.  This  bill  was  filed  to  restrain  the  school 
directors  of  Gallitzin  borough  from  permitting  sectariaD 
teaching  in  the  common  schools  of  the  borough,  and  from 
employing  as  teachers  sisters  or  members  of  the  order  of  St. 
Joseph,  a  religious  society  of  the  Roman  Catholic  Church. 
What  seem  to  us  the  most  material  averments  of  the  bill 
were  denied  in  the  answer.  The  employment,  howeyeri  of 
the  members  of  this  society  was  admitted.  The  court,  after 
full  hearing,  found  as  a  fact:  *'  There  was  no  evidence  of  anj 
religious  instruction  or  religious  exercises  of  any  character 
whatever  during  school  hours."  But  the  court  further  found 
that  after  school  hours  the  schoolroom  was  used  by  the  teach- 
ers in  imparting  Catholic  religious  instruction  to  children 
of  Catholic  parents,  with  the  consent  of  or  by  request  of  the 
parents.  This  the  court  enjoined,  because  it  was  a  use  of  the 
■ohool  property  for  sectarian  purposes  after  school  hours. 

Ab  to  the  fact  admitted,  that  of  the  eight  teachers,  dx  of 
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them  were  sisters  of  a  religious  order  of  the  Catholic  Church, 
and  while  teaching  wore  the  habit  of  their  order,  the  learned 
judge  of  the  court  below  says:  '*  We  conclude,  as  to  this  branch 
of  the  case,  that,  in  the  absence  of  proof  that  religious  secta* 
rian  instruction  was  imparted  by  them  during  school  hours, 
or  religious  sectarian  exercises  engaged  in,  we  cannot  restrain 
by  injunction  members  of  the  order  of  Sisters  of  St  Joseph 
from  teaching  in  the  public  schools  in  the  garb  of  their  order 
nor  the  school  directors  from  employing  or  permitting  them 
to  act  in  that  capacity." 

This  legal  conclusion  is  reached  after  a  very  able  and  im* 
partial  opinion,  in  which  the  facts  are  reviewed,  and  the  law 
bearing  on  the  question  very  fully  cited.  The  opinion  is  so 
convincing  that  it  seems  to  us  it  must  compel  the  assent  of 
the  unprejudiced  mind,  whether  layman  or  lawyer.  In  thus 
expressing  our  full  accord  with  the  learned  presiding  judge 
of  the  court  below  we  intimate  no  opinion  as  to  the  wisdom 
or  ••*  unwisdom  of  the  action  of  the  school  board  in  select- 
ing six  Catholic  schoolteachers,  members  of  an  exclusively 
religious  order.  In  this  matter  was  involved,  solely,  the 
exercise  of  discretion  by  the  school  board  in  the  performance 
of  an  official  duty,  for  which  they  alone  are  responsible.  This 
discretion,  when  it  does  not  transgress  the  law,  is  not  review- 
able by  this  or  any  other  court.  When  a  teacher  of  good 
moral  character  applies  for  a  school,  and  presents  a  certificate 
of  qualification  as  to  scholarship  and  aptness  to  teach,  that 
is  an  end  of  judicial  inquiry  into  the  action  of  the  board  in 
appointment,  because  the  law  makes  no  further  inquisition 
up  to  this  point.  The  burden  of  appellant's  complaint  here 
is  set  out  in  the  eighth  assignment  of  error,  as  follows: 

*'  The  court  erred  in  finding  that  the  employment  of  the 
Sisters  of  St  Joseph  as  teachers  in  the  public  schools,  and 
their  acting  as  such  while  wearing  the  distinctive  sectarian 
garb,  crucifixes,  and  rosaries  of  their  order  and  sect,  could 
not  be  enjoined." 

Unquestionably,  these  women  are  Catholics,  strict  adher* 
ents  of  that  faith,  believing  fully  in  its  distinctive  creed  and 
doctrine.  But  this  does  not  disqualify  them.  Our  constitu- 
tion negatives  any  assertion  of  incapacity  or  ineligibility  to 
office  because  of  religious  belief.  Article  1  of  the  Bill  of 
Rights  declares:  ''AH  men  have  a  natural  and  indefeasible 
right  to  worship  Almighty  God  according  to  the  dictates  of 
their  own  conscience;  •  •  •  •  no  human  authority  can  in  any 
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case  whatever  control  or  interfere  with  the  rights  of  oon- 
ecience." 

If  by  law  any  man  or  woman  can  be  excluded  from  pablio 
office  or  employment  because  he  or  she  is  a  Catholic,  that  is 
a  palpable  violation  of  the  spirit  of  the  constitution;  for  there 
can  be,  in  a  democracyi  no  higher  penalty  imposed  upon  one 
holding  to  a  particular  religious  belief,  than  perpetual  exclu- 
sion  from  public  station  because  of  it.  Men  may  disqualify 
themselves  by  crime,  but  the  state  no  longer  disqualifies  be- 
cause of  religious  belief.  We  cannot  now,  even  if  we  wanted 
to,  in  view  of  our  law,  both  fundamental  and  statutory,  go 
back  a  century  or  two  to  a  darker  age,  and  establish  a  reli- 
gious test  as  a  qualification  for  office.  In  this  case  the  school 
board  committed  no  unlawful  act  in  selecting  these  Catholic 
women  as  teachers,  because,  by  moral  character  and  certified 
attainments,  *'*  they  were  qualified,  and  their  religion  did 
not  disqualify.  The  board  may  have  thought  that  because 
of  their  previous  training  and  discipline  they  were  specially 
qualified  as  teachers,  just  as  Protestant  school  boards  some- 
times think  the  graduates  of  particular  schools  or  colleges 
make  the  best  teachers;  but  there  is  no  proof  that  they  were 
appointed  because  they  were  Catholics,  in  preference  to 
others,  as  well,  or  better,  qualified,  but  not  members  of  that 
church.  It  appears  that  the  members  of  the  school  board 
are  Catholics.  The  voters  of  the  borough  number  between 
four  and  five  hundred,  and  all  but  about  fifty  of  these  are 
Catholics.  Under  such  circumstances  it  is  probable  that 
often  the  board  will  be  wholly  Catholic,  just  as  we  see  all 
over  the  commonwealth  in  school  districts  largely  Protestant 
the  whole  board  composed  of  non-Catholics.  We  suppose,  in 
many  cases,  the  Catholic  school  director  is  of  the  opinion 
that  the  schools  and  colleges  controlled  by  his  church  train 
the  best  teachers;  the  Protestant  director  is  of  an  opposite 
opinion,  and  prefers,  as  teachers,  those  educated  in  Protestant 
denominational  schools  or  colleges.  Inevitably,  in  a  popular 
government  by  the  majority,  public  institutions  will  be 
tinged,  more  or  less,  by  the  religious  proclivities  of  the  ma- 
jority; but,  in  all  cases  where  a  discretion  is  reposed  by  law, 
we  must  assume,  in  the  absence  of  evidence  to  the  contrary, 
that  the  public  officer  has  performed  his  duty.  We  cannot 
infer,  from  the  mere  fact  that  a  school  board  composed  of 
Catholics  has  selected  a  majority  of  Catholic  teachers,  there- 
fore it  has  unlawfully  discriminated  in  favor  of  Catholics; 
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because  the  selection  of  Catholic  teachers  is  not  a  yiolation 
of  law  or,  which  is  the  same  thing,  is  not  an  abuse  of  dis- 
<iretion.  Unless  this  be  the  case,  no  court  has  power  to  revise 
the  exercise  of  this  discretion,  for  the  very  sufficient  reason, 
the  law  has  not  made  the  court  school  directors,  while  it  has 
<levolved  on  six  citizens  of  Gallitzin  borough  the  duties  of 
that  office. 

Nor  does  the  fact  that  these  teachers  contributed  all  their 
^earnings  beyond  their  support  to  the  treasury  of  their  order, 
to  be  used  for  religious  purposes,  have  any  bearing  on  the 
•question.  It  is  none  of  our  business,  nor  that  of  these  ap- 
pellants, to  inquire  into  this  matter.  American  men  and 
women,  of  sound  mind  and  twenty*one  years  of  age,  can 
make  such  disposition  of  their  surplus  earnings  as  suits 
their  own  notions.  We  might  ^^^  as  well,  so  far  as  any  law 
warranted  it,  inquire  of  a  lawyer,  before  admitting  him  to 
the  bar,  what  he  intended  to.  do  with  his  surplus  fees,  and 
make  his  answer  a  test  of  admission.  What  he  did  with 
fais  money  could  in  no  way  affect  his  right  to  be  sworn  as  an 
officer  of  this  court;  therefore,  it  would  be  impertinence  in  us 
to  inquire. 

But  it  is  further  argued  that,  if  the  appointment  of  these 
datholic  teachers  was  lawful,  they  ought  to  be  enjoined  from 
appearing  in  the  schoolroom  in  the  habit  of  their  order.  It 
may  be  conceded  that  the  dress  and  crucifix  impart  at  once 
knowledge  to  the  pupils  of  the  religious  belief  and  society 
membership  of  the  wearer.  But  is  this,  in  any  reasonable 
€ense  of  the  word,  sectarian  teaching,  which  the  law  pro- 
hibits? The  religious  belief  of  many  teachers,  all  over  the 
commonwealth,  is  indicated  by  their  apparel.  Quakers  or 
Friends,  Ommish,  Dunkards,  and  other  sects  wear  garments 
which  at  once  disclose  their  membership  in  a  religious  sect. 
Ministers  or  preachers  of  many  Protestant  denominations 
wear  a  distinctively  clerical  garb.  No  one  has  yet  thought 
of  excluding  them  as  teachers  from  the  schoolroom  on  the 
ground  that  the  peculiarity  of  their  dress  would  teach  to 
pupils  the  distinctive  doctrines  of  the  sect  to  which  they 
belonged.  The  dress  is  but  the  announcement  of  a  fact  that 
the  wearer  holds  a  particular  religious  belief.  The  religious 
belief  of  teachers  and  all  others  is  generally  well  known  to 
the  neighborhood  and  to  pupils,  even  if  not  made  noticeable 
in  the  dress,  for  that  belief  is  not  secret,  but  is  publicly  pro- 
fessed.   Are  the  courts  to  decide  that  the  cut  of  a  man's 
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coat  or  the  color  of  a  woman's  gown  is  sectarian  teachings 
because  they  indicate  sectarian  religious  belief?  If  so,  then 
they  can  be  called  upon  to  go  further.  The  religion  of  the 
teacher  being  known,  a  pure,  unselfish  life,  exhibiting  itself 
in  tenderness  to  the  young,  and  helpfulness  for  the  suffering, 
necessarily  tends  to  promote  the  religion  of  the  man  or 
woman  who  lives  it.  Insensibly,  in  both  young  and  old,, 
there  is  a  disposition  to  reverence  such  an  one,  and,  at  least,, 
to  some  extent,  consider  the  life  as  the  fruit  of  the  particular 
religion.  Therefore,  irreproachable  conduct  to  that  degree  i» 
sectarian  teaching.  But  shall  the  education  of  the  children 
of  the  commonwealth  be  intrusted  only  to  those  men  and 
women  who  are  destitute  of  any  religious  belief? 

*M  Our  recollection  extends  back  almost  to  the  begin- 
ning of  the  common-school  system  of  the  commonwealth; 
in  many  counties  there  never  was  a  time  when  ministers  of 
Protestant  sects  were  not  frequently  selected  as  teachers; 
some  of  them  wore,  in  the  schoolroom  where  children  of 
Catholic  parents  were  pupils,  a  distinctively  clerical  garb; 
when  the  office  of  county  superintendent  was  first  created  in 
1854,  in  many  counties  preachers  were  chosen  to  fill  the- 
office;  the  present  state  superintendent  of  public  instruction 
is  a  Protestant  preacher.  It  is  fair  to  presume  that  high 
moral  character,  the  result  of  Christian  sectarian  teaching,, 
as  well  as  scholarly  attainments,  prompted  their  selection. 
Ordination  vows  binding  them  to  a  particular  creed  were- 
considered  no  disqualification;  it  was  not  assumed  that  the^ 
fact  of  membership  in  a  particular  church,  or  consecration 
to  a  religious  life,  or  the  wearing  of  a  clerical  coat  or  necktie^ 
would  turn  the  schools  into  sectarian  institutions.  In  the^ 
sixty  years  of  existence  of  our  present  school  system  thia 
is  the  first  time  this  court  has  been  asked  to  decide,  as  mat- 
ter of  law,  that  it  is  sectarian  teaching  for  a  devout  woman 
to  appear  in  a  schoolroom  in  a  dress  peculiar  to  a  religioua 
organization  of  a  Christian  church.  We  decline  to  do  so; 
the  law  does  not  so  say.  The  legislature  may,  by  statute, 
enact  that  all  teachers  shall  wear  in  the  schoolroom  a  par-^ 
ticular  style  of  dress,  and  that  none  other  shall  be  worn,  and 
thereby  secure  the  same  uniformity  of  outward  appearance 
as  we  now  see  in  city  police,  railroad  trainmen,  and  nurses  of 
some  of  our  large  hospitals.  But  we  doubt  if  even  this  would 
repress  knowledge  of  the  fact  of  a  particular  religious  belief; 
that,  if  the  teacher  had  any,  would  still  be  effectively  taught 
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by  unselfish  devotion  to  duty;  no  mere  significance  or  insig- 
nificance of  garb  could  conceal  it;  the  daily  life  would  either 
•exalt  or  make  obnoxious  the  sectarian  belief  of  the  teacher. 
After  a  most  careful  consideration  we  see  nothing  of  merit 
in  any  of  the  assignments  of  error  which  have  been  so  earnestly 
pressed  in  the  argument.  The  decree  is  affirmed  and  appeal 
xiismissedy  at  costs  of  appellants. 

Mb.  Jasnoc  Williams  dissented,  saying:  **1  can  go  with  my  brethren 
-on  all  questions  inyolved  in  this  case  save  one.  I  cordially  assent  to  the 
proposition  that  teaohers  should  be  selected  for  the  common  schools  because 
•of  their  fitness,  and  not  because  of  their  religions  belief  or  their  church 
Affiliation.  I  am  glad  that  in  this  state,  and  in  this  conntry,  the  rights  of 
conscience  are  no  less  sacred  than  the  rights  of  property,  and  that  test 
oaths  and  religions  disqualifications  belong  to  a  period  further  back  than 
the  memory  of  the  present  generation  can  reach.  I  hope  they  may  never 
be  restored.  But  the  constitntioo  and  laws  of  this  commonwealth  proride 
for  open  free  schools,  for  all  children  of  the  proper  age,  that  shall  be  secnlar 
in  character.  Schools  in  which  the  consciences  and  the  sectarian  bias  of 
both  parents  and  children  shall  be  respected,  or  at  least  not  interfered  with. 
Their  purpose  is  to  provide  an  elementary  education  that  shall  help  to  fit 
the  rising  generation  for  actual  business,  and  the  duties  and  pririleges  of 
citizenship.  Is  the  pnblic  school  in  the  borough  of  Gkllitzin  so  conducted? 
It  is  a  school  with  eight  departments  and  a  separate  teacher  for  each.  The 
eight  teachers  are  members  of  the  same  church  or  sect.  This  is  unusual, 
but  not  unlawful.  Six  of  these  teachers  presiding  over  six  of  the  depart- 
ments are  nuns  of  the  sisterhood  of  St.  Joseph.  They  have  renounced  the 
world,  their  own  domestic  relations,  and  their  family  names.  They  have 
also  renounced  their  property,  their  right  to  their  own  earnings,  and  the 
direction  of  their  own  lives,  and  bound  themselves  by  solemn  vows  to  the 
work  of  the  church,  and  to  obedience  to  their  ecclesiastical  superiors.  They 
have  ceased  to  be  civilians  or  secular  persons.  They  have  become  ecclesias- 
tical persons  known  by  religions  names,  and  devoted  to  religious  work. 
Among  other  methods  by  which  their  separation  from  the  world  is  empha- 
aised,  and  their  renunciation  of  self  and  subjection  to  the  ohurch  is  pro- 
claimed, is  the  adoption  of  a  distinctively  religious  dress.  This  is  strikingly 
unlike  the  dress  of  their  sex,  whether  Catholic  or  Protestant.  Its  use  at  all 
times  and  in  all  places  is  obligatory.  They  are  forbidden  to  modify  it. 
Wherever  they  go  this  garb  proclaims  their  church,  their  order,  and  their 
•eparation  from  the  secular  world  as  plainly  as  a  herald  could  do  if  they 
were  constantly  attended  by  such  a  persoo.  The  question  presented  on 
this  state  of  facts  is  whether  a  school  that  is  filled  with  religious  or  ecclesi- 
astical persons  as  teachers,  who  come  to  the  discharge  of  their  daily  duties 
wearing  their  ecclesiastical  robes  and  hung  about  with  the  rosaries  and 
ether  devices  peculiar  to  their  ohurch  and  order  is  not  neeessaxily  domi* 
nated  by  sectarian  influences  and  obnoxious  to  the  spirit  of  the  oonstitu* 
itonal  provisions  and  the  school  laws. 

*'This  is  not  a  question  about  taste  or  fashion  In  dress,  nor  about  the 
color  or  out  of  a  teacher's  olothing.  If  it  was  only  this  I  would  favor  the 
brgest  liberty.  It  is  deeper  and  broader  than  this.  It  is  a  question  over 
the  true  intent  and  spirit  of  our  common-school  system  as  diselosed  in  the 
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proyislonB  referred  to.  If  thii  Is  a  proper  acliniDistrattoii  ol  fho  Mbool' 
UwB  in  Gallitim  it  would  bo  equally  so  in  any  other  lehool  diotriot  of  tiia 
•tate;  and  if  orery  common  ichool  was  presided  orer  by  oooiesiastiei  m^ 
their  distinotiTe  ecclesiastical  robes,  supplying  papils  with  oopies  of  their 
ohnroh  oateohisin  on  application  and  teaching  it  before  and  after  school 
hours  to  all  who  ohose  to  remain  for  that  purpose,  it  seems  to  me  Tory  plain 
that  the  common  schools  would  cease  to  be  such,  and  would  beoome^  to  all 
practical  intents  and  purposes,  parochial  schools  of  the  diureh  whose  eoelo- 
aiastics  presided  over  them. 

**  Clergymen  sometimes  wear  on  the  street  a  coat  or  hat  that  affords  some^ 
evidence  of  their  profession,  but  they  do  not  appear  in  churohly  robee  whea- 
about  their  daily  work,  or  in  any  garb  that  points  out  the  church  to  which 
they  belong  or  the  creed  to  which  they  adhere.  But  these  six  teaohers  i» 
Chdlitiin  do  just  that  They  wear,  and  must  wear,  at  all  times  a  prescribed 
unchangeable  eoclesiastioal  dress  which  was  plainly  intended  to  proclaim* 
their  nonseoular  and  religious  oharacter,  their  particular  church  and  order, 
and  their  separation  from  the  world.  They  come  into  the  schools  not  aa 
eommon  sehool  teachers  or  as  oirilians,  but  as  the  representatiyeo  of  a^ 
pertioular  order  in  a  particular  ohnroh,  whose  lives  haTe  been  dedioated  to- 
religious  work  under  the  direction  of  that  church.  Now  the  point  of  the^ 
objection  is  not  that  their  religion  disqualifies  them.  It  does  not.  Nor  ie- 
it  thought  that  church  membership  disqualifies  them.  It  does  not.  It 
is  not  that  holding  aa  eoolesiastlcal  office  or  petition  disqualifies,  for  it  doe» 
not.  It  is  the  introduction  into  the  schools  as  teachers  of  persons  who  are 
hj  their  striking  and  distinctive  ecclesiastical  robes  necessarily  and  con» 
stantly  asserting  their  membership  in  a  particular  church,  and  in  a  reli- 
gious order  within  that  church,  and  the  subjection  of  their  lires  to  tho 
direotion  and  control  of  its  officera  No  priest  or  bishop  in  full  eanoni- 
ieal  dress  more  plainly  deolares  his  ohnroh,  and  his  office  therein,  than- 
do  these  nonsecnlar  and  ecclesiastio  persons  when  they  oome  into  the 
schoolroom  of  a  secular  public  school  wearing  the  peculiar  uniform  an<l^ 
insif^nia  of  their  sisterhood.  The  common  schools  are  supported  by  gen«> 
oral  tazstion.  The  Catholic  and  the  Protestant^  the  Jew  and  the  infidel^ 
help  support  them,  and  iiave  an  equal  right  to  their  benefits.  The  oom-^ 
mon  schools  cannot  be  used  to  exalt  any  given  ohnroh  or  sect,  or  to  belit- 
tle or  override  it;  but  they  should  be,  like  our  political  institutions,  freo- 
from  ecclesiastical  control  aud  from  sectarian  tendencies.  Is  the  publio- 
sohool  of  Gallitiin  such  an  one?  The  Protestant  ohildron  of  that  borough- 
do  not  think  so.  Their  paronts  do  not  think  so,  as  appears  most  plaiidy 
by  this  litigation.  The  directors  evidently  did  not  think  so^  for  they  re- 
pulsed the  mothers  who  came  to  them  to  beg  that  their  children  might  bo- 
put  in  a  department  not  presided  over  by  one  of  these  ecdesiastioal  par- 
sons. The  learned  judge  of  the  court  below  did  not  think  sc^  for  he  enjoined 
against  the  teaching  of  the  catechism  and  all  other  sectarian  instruction^ 
but  he  left  the  ecclesiastics  in  full  charge.  With  faces  averted  from  th» 
world  they  have  rononoced,  wearing  their  peonliar  robee  which  tell  of  their 
ehuroh,  their  order,  and  their  subordination  to  the  guidance  of  their  ecdesias- 
tioal superiors,  using  their  religions  names,  and  addressed  by  the  designatio» 
*  sister,'  they  direct  the  studies  and  the  deportment  of  the  children  under 
their  caro,  as  ecclesiastical  persons.  They  oannot  or  they  will  not  attend 
teaohers'  institutes.  They  have  no  touch  with  thoee  engaged  in  the  same 
pursuit  about  them.  They  do  not  attend  public  examinations;  bnt,  ex» 
in  the  seclusion  of  the '  mother  house '  of  their  order^  after  having 
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been  tdeoted  by  ^o  'sister  saperior'in  complianM  with  the  written  ro» 
quest  of  the  direotors,  they  ooino  to  their  work  as  a  religions  duty,  and 
thair  wages  pass^  under  the  operation  of  their  tows^  into  the  treasury  of 
the  order.  If  a  sohool  so  oonduoted  is  not  dominated  by  sectarian  influ* 
enee,  and  under  sectarian  control^  it  is  not  easy  to  see  how  it  oould  be.  If 
in  some  neighboring  borongh  the  several  departments  of  the  pablic  sohool 
■honld  be  filled  by  Episcopal  olergymen  as  teachers,  who  should  appear 
Mily  in  their  canonical  robes,  and  with  their  prayer-books  suspended  from 
their  necks,  and  if  Catholic  paxents  of  children  entitled  to  admission  into 
the  school  should  appeal  to  the  courts  for  relief  for  their  children  from  the 
presence  and  influence  of  eoclesiastics  who  insisted  upon  keeping  the  name 
of  their  church  and  their  relation  to  it  before  the  minds  of  their  pupils,  I 
■hould  no  more  doubt  their  right  to  soch  relief  than  I  can  donbt  the  right 
off  the  plaintiffs  in  this  case." 

SoHooLa.— What  CoNsnrum  a  Sbotabiait  SoHOOLt  See  Cmm^  qfOook 
w.  intbuMai  Sd^ool,  126  HL  540;  8  Am.  St.  Rep.  886^  and  ntended  notCb. 


JoBB  V.  Hunter. 

PAS  PsmiSTLTAIlIA  BTATM,  S.] 

MabbIKP  WoMiH^EsTOPPXL  AoAiNST  BT  AoRiBiCBNT.— If,  after  Judgment 
has  been  entered  on  a  mechanic's  lien  against  husband  and  wife,  coun* 
sel  enter  into  an  agreement  to  amend  the  record  so  as  to  change  the 
given  name  of  the  wife,  strike  off  the  judgment,  and  permit  the  judg* 
menl  defendants  to  file  an  affidavit  of  defense^  the  wife  is  estopped  to 
sabsequently  repudiate  such  agreement 

HaoHAHiGB'  LxBHs— Mabbibd  Womab's  Liabilitt  tob.— If  a  husband 
enters  into  a  contract  for  the  erection  of  a  building  on  his  wife's  land, 
with  her  knowledge,  she  participating  in  conrersations  between  her 
husband  and  the  contractors  relative  to  the  work  during  the  time  it  ia 
bdng  done,  and  making  no  objection  at  any  time^  such  land  is  liable  for 
mechanics*  liens  arising  out  of  the  work  done. 

AcnoM  to  enforce  mechanics'  liens  against  the  lands  of  a 
married  woman  for  work  done  under  a  building  contract 
entered  into  by  her  husband.  Judgment  for  plaintiffs,  and 
defendants  appealed. 

/•  B.  Large^  for  the  appellants. 

J7.  £•  CastUf  for  the  appellee. 

^  ObbsK|  J.  The  claim  of  lien  in  this  case  was  filed  both 
against  James  W.  Hunter  and  his  wife,  naming  her  as  such. 
The  $c%r€facia%  was  issued  in  the  same  way.  Before  the  trial 
on  January  9, 1892,  an  agreement  in  writing  was  made  and 
•Igned  by  counsel  for  ttie  plaintiff  and  counsel  for  Alice  Hun< 
ter,  by  which  it  was  agreed  that  the  name  of  Jennie  Hunter 
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should  be  changed  to  Alice  Hunter,  and  that  semoe  was 
accepted,  judgment  was  stricken  off,  writ  stayed,  and  defend* 
ants  allowed  fifteen  days  to  file  an  affidavit  of  defense.  In 
the  caption  of  this  agreement  both  the  claim  of  lien,  No.  20, 
April  term,  1891,  and  the  action  of  scire  facias^  No.  296,  April 
term,  1891,  were  mentioned,  and  the  agreement  related  to 
both.  The  effect  of  the  amendment  was  to  change  the  name 
of  the  wife  from  Jennie  to  Alice  wherever  it  occurred  in  the 
proceedings.  As  she  obtained  very  important  concessions  for 
this  agreement  she  cannot  now  repudiate  it. 

On  the  merits  of  the  case  it  was  shown,  without  any  con- 
tradiction, by  competent  testimony,  that  the  wife  had  full 
knowledge  of  the  contract,  that  the  building  was  being  erected 
on  her  land,  that  she  took  part  in  the  conversations  between 
her  husband  and  the  contractors  relative  to  the  work  as  it 
progressed,  that  she  made  no  objection  at  any  time,  and  that 
oonsiderable  sums  of  money  were  paid  on  the  contract  from 
time  to  time,  until  out  of  a  total  of  fifteen  hundred  and  eleven 
-dollars  and  ninety  cents  claimed  for  the  whole  work,  only  a 
small  balance  of  three  hundred  and  twelve  dollars  and  six- 
teen cents  remained  unpaid,  and  for  the  recovery  of  that  sum 
this  action  was  brought    As  none  of  these  facts  were  dis- 
puted, it  is  a  necessary  assumption  that  the  work  was  done 
and  the  building  erected  on  the  land  of  the  wife  with  her 
full  knowledge  and  consent.     In  the  case  of  Forrester  v.  Pret- 
ton,  2  Pittsb.  Rep.  800,  it  was  decided  by  the  district  court  of 
Allegheny  county  that  in  just  such  circumstances  as  these 
the  wife  was  liable.     Said  Williams,  J.,  in  that  case:  **  But 
the  building  in  this  case  was  not  erected  without  the  consent 
of  the  wife  under  a  contract  made  with  a  stranger.     It  was 
erected  under  a  contract  made  with  the  husband,  and,  as  the 
facts  abundantly  show,  under  the  knowledge,  ®  approbation, 
and  concurrence  of  the  wife.     It  is  true  that  the  husband 
made  the  contract  in  his  own  name,  but  the  building  was, 
with  the  knowledge  and  concurrence  of  the  wife,  designed 
and  erected  for  her,  and,  therefore,  in  making  the  contract 
the  husband  may  be  regarded  in  law  as  the  agent  of  the  wife 
so  much  so  as  if  be  had  avowedly  acted  by  her  express  author- 
ity.   The  husband's  agency  may  be  legitimately  inferred 
from  the  relation  and  acts  of  the  parties."    As  we  regard  this 
as  good  law,  and  as  it  was  pronounced  long  before  the  mar* 
ried  persons'  property  act  of  1887  was  passed,  by  which  the 
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contracting  power  of  married  women  was  so  greatly  enlarged, 
it  is  certainly  good  law  now. 

This  case  arose  while  the  act  of  1887  was  in  force,  but  th« 
act  of  1893,  which  repealed  the  act  of  1887,  still  further  en- 
larges the  contracting  power  of  married  women,  and  it  may 
well  be  that  under  either  of  these  laws  it  would  no  longer  be 
necessary  to  refer  her  liability  in  such  cases  as  this  to  an 
assumed  agency  of  her  husband.  However  that  may  be,  we 
are  clearly  of  the  opinion  that,  upon  the  undisputed  facts  of 
this  case,  the  defendant,  Alice  Hunter,  and  her  lot  upon 
which  the  house  in  question  was  erected,  are  plainly  liable^ 
to  the  plaintifTs  claim.  All  the  assignments  of  error  are  dit- 
missed. 

Judgment  affirmed.  ._^ 

EsTOPFBL  AoAiNBT  Marrisd  Wombv.— The  doctrine  of  osioppel  applies 
to  married  women:  Crenshaw  ▼.  Julian^  36  S.  C.  283;  4  Am.  St.  Rep.  719, 
and  note;  MeDanell  ▼.  Landi-um,  87  Ey.  404;  12  Am.  St.  Rep.  500,  and  note; 
Dobbin  ▼.  Cordmer,  41  Minn.  165;  16  Am.  St.  Rep.  6S3,  and  note;  Brown  ▼. 
Thompwn,  81  S.  GL  436;  17  Am.  St.  Rep.  40,  and  note.  See,  alsp,  the  notes 
io  CocA  ▼.  Wailing,  10  Am.  St  Rep.  21;  Keen  ▼.  Coleman^  80  Am.  Deo.  626; 
Lowell  ▼.  Danieh,  61  Am.  Dec.  453;  and  the  extended  notea  to  Cravem  ▼• 
Booth,  58  Am.  Deo.  115;  Shivers  r,  Smnuma,  28  Aul  Rep.  374,  and  Bets  ▼, 
Lawrenctt  49  Am.  Rep.  87. 

MiGHANics'  LriNs  AoAiNST  THi  Propbrtt  OF  Marriid  Woukn. — A 
married  woman'a  property  ia  not  subject  to  a  mechanic's  lien,  though  the 
Imtldin;^  is  located  within  forty  feet  of  the  dweUing  occupied  by  her  and 
lier  husband,  and  she  witnessed  its  construction  and  progress,  and  gave  some 
direction  to  the  carpenters,  if  she  showed  no  more  interest  in  the  improve* 
ment  than  a  wife  would  take  in  a  building  on  land  belonging  to  her  husband, 
and  the  contract  for  the  work  was  made  by  him,  and  the  materials  procured 
on  his  order,  and,  for  aught  that  appears  to  the  contrary,  were  sold  on  hia 
personal  credit*  and  she  did  not,  in  fact,  authorise  him  to  act  as  her  agents 
and  was  not  consulted  about  the  contract  and  had  no  knowledge  of  its 
terms:  Hoffman  t.  MeFadden^  56  Ark.  217;  35  Am.  St.  Rep.  101,  and  note. 
Compara  AUhen  ▼.  Tarbox^  48  Minn.  18;  81  Am.  St  Rep.  616,  and  aotau 
▲M.  Ws,  Bar..  Vol  XUY.— 41 
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EoBBBTS  V.  Fireman's  Insubanob  Company. 

[166  PKNNBTLTAIIU.  BTATB,  fift.] 

iKnrxAHos— Inburablb  Imtsrbst  in  Trust  Profbbtt.— Under  a  policy 
of  insaranoe  proWding  that  the  asanred  ie  insnred  in  hii  own  nam«  cm 
%  "stook  of  wallpaper,  shadei,  and  other  merohindiee  not  more  hai- 
ardooe,  hit  own  or  held  by  him  in  tnut,  or  on  oommiMioo,  or  eold  bnl 
not  removed, "  whilo  oontained  in  a  oertain  bnilding,  the  insured  wh» 
holda  snob  goods  for  the  benefit  of  the  trne  owners,  as  their  proper^, 
for  their  nse  and  advantage,  receiving  a  fixed  oompensation  for  hi* 
■enrices,  holds  them  in  trast^  and  it  is  not  neoessary  that^  in  addition  to 
raeh  holding,  there  should  be  superadded  a  personal  and  individual 
interest  of  his  own  as  owner,  in  order  that  he  may  reoover  in  oaae  of 


InuBAMOi  ov  Paopbrtt  Held  bt  Aoxnt  or  nr  TRum.—An  agent  or 
oonsignee  having  the  principal's  property  in  his  possession,  being 
responsible  for  it  and  having  a  speoiid  interest  in  it  to  the  amount  €i 
his  oommissions,  may  insure  it  in  his  own  name,  and,  in  oaae  of  loas^ 
tooover  the  full  amount  of  the  policy,  holding  all  beyond  his  owis 
interest  in  trust  for  his  principaL 

/.  8*  and  E,  O,  Ferguson^  for  the  appellants. 

Jf.  A.  Woodward  and  Jame$  W.  Collins^  for  the  appellees. 

^  Gbebn,  J.  By  the  express  terms  of  the  policy  in  thi^ 
ease  the  plaintiff,  John  S.  Roberts,  was  insured  to  the  extent 
of  two  thousand  five  hundred  dollars,  **on  stock  of  wall* 
paper,  shades,  and  other  merchandise  not  more  hazardous^ 
his  own  or  held  by  him  in  trust,  or  on  commission,  or  sold 
but  not  removed,"  while  contained  in  a  certain  described 
store  building.  We  understand  these  terms  to  mean  that  if 
he  held  any  property  of  the  kind  named  in  the  building,, 
which  was  '*his  own,"  it  was  insured;  if  he  had  any  prop* 
erty  which  was  '^held  by  him  in  trust/'  it  was  insured;  or 
any  held  "on  commission,"  or  *'sold  but  not  removed,"  it 
was  all  insured  by  the  policy.  Here  are  four  distinct  classes 
of  property  covered  by  the  policy  that  are  not  distinct  as  to- 
their  character  or  kind,  but  as  to  the  kind  of  title  or  condi* 
tion  on  which  they  were  held.  To  enable  the  plaintiff  to 
reoover  therefor  it  was  not  necessary  that  he  should  be  the 
owner  of  the  goods.  If  he  held  them  in  trust  it  was  suffi- 
cient. That  means,  if  others  were  the  real  owners,  and  he^ 
held  them  for  the  benefit  of  the  owners,  as  their  property, 
for  their  use  and  advantage,  it  was  not  necessary  that,  in 
addition  to  that  kind  of  ownership  or  holding,  there  should 
be  superadded  a  personal  and  individual  ^  interest  of  bi» 
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own  as  owner  in  order  that  there  might  be  a  recoverj.  The 
words  of  the  policy  would  be  without  meaning  if  such  re- 
quirement were  essential.  By  the  terms  of  the  agreement 
between  Roberts  and  the  owners  he  was  intrusted  with  the 
exclusive  care,  management,  and  direction  of  the  entire 
stock  of  goods  belonging  to  the  owners  at  the  store  in'ques- 
tion;  he  was  to  carry  on  the  business  in  his  own  name  and 
by  his  own  efforts  and  exertions,  but  entirely  for  the  benefit 
and  advantage  of  the  real  owners;  he  was  to  keep  accurate 
books  of  account  of  all  his  transactions  open  at  all  times;; 
and  at  such  times  as  they  should  appoint  he  was  to  account 
for  and  pay  over  the  net  profits  or  income  arising  out  of  the 
business;  and  at  the  end  of  the  agreement  he  was  ^x)  wind 
up  the  business  and  turn  over  all  the  property  and  assets  to 
the  true  owners.  For  his  services  he  was  to  receive  a  fixed 
compensation,  payable  monthly,  of  three  thousand  dollars 
per  annum.  It  is  difficult  to  imagine  a  more  perfect  example 
of  a  trust  relation  between  the  plaintiff  and  the  owners,  and 
we  have  not  the  slightest  difficulty  in  holding  that  the  prop- 
erty insured  by  this  policy  came  literally  within  the  desig- 
nation or  description  *'  held  in  trust  by  him." 

In  Biddle  on  Insurance,  section  171,  it  is  said:  '*An  agent 
having  the  custody  of  goods,  and  liable  to  account  to  his 
principal  for  goods,  may  insure,  and  he  may  do  so  in  his 
own  name,  either  by  policy  for  whom  it  may  concern  or  as 
trustee,"  citing  many  authorities.  In  Richardson  on  Insur* 
ance,  section  181,  the  writer,  referring  to  the  expression  in 
policies,  ^Hheir  own  or  held  by  them  in  trust  or  on  commis- 
sion, or  sold  but  not  delivered,"  says,  citing  numerous  deci* 
sions:  "Such  special  phrases  are  often  employed  to  show  that 
persons  holding  the  property  of  others  may  secure  the  pro- 
tection of  the  policy,  though  the  title  to  the  property  may,  or 
may  not,  be  in  them.  '  Held  in  trust '  means  simply  that 
the  goods  or  property  are  in  the  custody  of  the  insured.  The 
phrase  is  not  used  in  its  strict  technical  meaning." 

In  the  case  of  California  Ins.  Co.  v.  Union  CompresM  Co,j 
133  U.  S.  887,  it  was  said  in  the  opinion  of  the  court  by 
Blatchford,  J;  '*  It  was  lawful  for  the  plaintiff  to  insure  in 
its  own  name  goods  held  in  trust  by  it,  and  it  can  recover 
for  their  entire  value,  holding  the  excess  over  its  own  interest 
in  them  for  the  benefit  of  those  who  have  intrusted  the  goods 
toik" 
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**  In  ^Ina  In$.  Co.  v.  Jachon^  16  B.  Mon.  242,  it  was  held 
that,  ''An  ageat  or  consignee  having  the  principars  property 
in  his  possession,  being  responsible  for  it,  and  having  a  special 
interest  in  it  to  the  amount  of  his  commissions,  may  insure 
it  ki  his  own  name,'  and,  in  case  of  loss,  recover  the  full 
amount  of  his  policy,  holding  all  beyond  his  own  interest  in 
trust  for  his  principal." 

In  Waring  v.  Indemnitg  etc.  Ins,  Co,,  45  N.  Y,  606, 6  Am.  Rep. 
146,  it  was  held  that  "Agents,  commission  merchants,  or 
others  having  the  custody  of,  and  being  responsible  for,  prop- 
erty, may  insure  in  their  own  names,  and  they  may,  in  their 
own  names,  recover  from  the  insurer,  not  only  a  sum  equal 
to  their  own  interest  in  the  property  by  reason  of  any  lien 
for  advances  or  charges,  but  the  full  amount  named  in  the 
policy,  up  to  the  value  of  the  property":  See,  also,  SUer  v. 
MorrSj  13  Pa.  St.  218,  and  Home  Ina,  Co.  v.  Baltimore  Ware^ 
house  Co.,  93  U.  S.  527. 

Further  citations  are  useless.  We  do  not  understand  these 
principles  to  be  controverted,  and  that  they  are  directly  appli* 
cable  to  the  policy  which  is  the  subject  of  the  present  con* 
troversy  cannot  be  doubted. 

Judgment  affirmed. 

Ihburanoi — ^Imsurablk  IiTTBiixsT  OT  TrusteS!  See  th«  extended  note  to 
Btrong  v.  Manu/aciurers'  Ins,  Co,,  20  Am.  Deo.  615. 

IvsuRANOR  —  Insurablr  Intirbst  OF  Agbnts.  —  Agents,  comminioa 
merchants,  or  others  having  the  onstody  and  being  responsible  for  property 
maj  reoorer  from  the  insurer  not  only  a  sum  cqaal  to  their  own  interest  in 
the  property  by  reason  of  any  lien  for  advances  or  charges,  but  the  full 
amount  named  in  the  policy  np  to  the  value  of  the  property:  Western  etc 
Pipe  Lines  y.  Home  Ine,  Co,,  145  Pa.  St.  346;  27  Am.  St  Rep.  703^  and 
note.  See^  also^  the  note  to  Biggt  v.  Cominerckd  etc  Ine,  Go^  21  Am.  8W 
Bep.7201 


Ledbbman  V.  Pennsylvania  Railroad  Company. 

[166  TmsnatThYAXiA.  ^tatb,  118.] 

NiOLiaBNOB — Whin  Question  iob  Jury. — In  an  action  af^nst  a  railwajf 
oompany  to  recover  damages  for  the  death  of  a  young  child  at  a  erossing» 
the  evidence  showing  that  the  aooident  occurred  in  a  populous  district^ 
At  the  intersection  of  the  railway  with  three  streets,  that  there  was  aa 
absence  of  safety  gates,  that  the  crossing  was  guarded  only  by  aa 
elderly  watchman,  and  that  the  oars  were  going  at  a  rate  of  speed,  vari- 
ously estimated  by  witnesses  to  have  been  from  four  to  ten  miles  an 
hour  at  the  time  of  the  accident^  the  question  of  negligenoe^  both  oa 
the  part  of  the  railway  company  and  on  the  part  of  ^e  mother  ol  th« 


Jan.  1895.]    Lbdbbmak  v.  Pennsylvania  Bailboad  Co.   M5 

ehild  in  permitting  it  to  go  upon  the.  street  unattended,  b  for  the  Jury 
to  determine. 

Hjmuobhgs— Etidimcb— PRioAUTioirs  Tauv  Sock  Aina  Acxjidxht.— 
In  en  action  against  a  railroad  oompanj  for  damages  for  an  injury 
eanaed  by  its  negligenoe  at  a  orossing,  evidenoe  that  very  soon  after  the 
aecident  the  oompany  erected  gates  at  snch  crossing  is  a  fact  proper  for 
the  oonaideration  of  the  jury. 

Hbouobrgs— EviDBNOi— Spkxd  ov  TaAiaa.— Inaa  aetion  against  a  rail* 
road  oompany  to  recover  damages  for  an  injury  caused  by  its  negligence 
at  a  crossing,  a  witness  who  was  more  than  five  hundred  feet  away  from 
,  the  place  of  the  accident,  and  not  in  sight  of  the  crossing,  is  not  compe- 
tent to  testify  as  to  the  speed  of  the  train  at  the  time  of  its  reaohing  snoh 
erossing. 

Kbquosnos— EviDBHOB  OF  Spsbd  ov  TRAUT.^In  an  action  against  a  faiU 
road  company  to  recover  for  an  injury  caused  by  its  negligenoe  at  a 
erossing^  an  ordinance  limiting  the  speed  of  trains  is  admissible  to  show 
that  the  train  causing  the  injury  was  being  run  at  a  negligently  high 
rate  of  speed. 

Tbbspass  for  the  death  of  a  child.  Judgment  for  plaintiff 
for  eighteen  hundred  dollars.     Defendant  appealed. 

S.  M.  and  E,  D.  North,  for  the  appellant. 

W,  U,  Hensel  and  J.  H.  Brown,  for  the  appellee. 

^^^  McCoLLUM,  J.  About  a  half  a  mile  from  Lancaster 
station  two  cars  were  detached  from  the  seashore  express  in 
order  to  allow  the  Philadelphia  coach  of  the  Columbia  train 
to  be  connected  with  it  ahead  of  them.  From  the  point  of 
severance  to  the  station  there  was  a  descending  grade,  and 
the  railway  tracks  crossed  three  streets  diagonally.  When 
the  detached  cars  were  between  Lemon  and  Walnut  streets  the 
brake  was  *^  thrown  off  to  get  a  little  more  momentum  and 
headway/'  and  at  the  crossing  of  the  latter  they  ran  over  and 
killed  the  plaintiff's  child.  There  were  no  gates  at  this 
crossing,  but  there  was  an  old  man  there  whose  duty  it  was 
to  watch  two  crossings,  and  see  that  persons  walking  or 
driving  on  Prince  street  or  Walnut  street  did  not  get  in  the 
way  of  the  trains.  The  evidence  in  regard  to  the  speed  of 
the  cars  at  the  point  where  the  accident  occurred  was  con- 
flicting, some  of  the  witnesses  estimating  it  at  ten  and  others 
at  four  miles  an  hour.  The  crossings  watched  as  above  stated 
were  in  a  populous  district  of  the  city,  and  there  was  a  large 
amount  of  travel  over  them.  No  signal  announced  the  ap- 
proach of  the  cars  to  the  crossing  unless  the  waving  of  the 
watchman's  flag  can  be  regarded  as  such.  In  the  presence 
of  the  undisputed  facts  and  the  conflicting  testimony  to  which 
we  have  referred|  the  defendant  company  requests  us  to  say 
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there  was  no  negligence  on  its  part  in  connection  with  the  oc- 
currence  under  inveBtigation.  This  we  cannot  do.  In  yiew 
of  the  great  age  and  consequent  infirmity  of  the  watchman 
there  is  room  for  doubt  respecting  his  fitness  for  the  duty  with 
which  he  was  charged.  But  waiving  this,  and  assuming  that 
he  was  competent  for  the  work  assigned  to  him,  did  the  com- 
pany make  adequate  provision  for,  and  have  due  regard  to 
the  safety  of,  persons  walking  or  driving  upon  the  streets  in 
the  vicinity  of  these  crossings?  As  we  have  already  seen,  the 
crossings  were  in  a  populous  district,  and  there  was  neces- 
sarily considerable  travel  over  them  on  foot  and  in  vehicles. 
Can  a  solitary  watchman  stationed  on  a  corner  bounded  by 
the  railway  tracks  and  the  intersected  streets  properly  warn 
persons  traveling  upon  these  streets  of  the  approach  of  a  train? 
To  do  so  he  must  wave  his  flag  where  all  persons  approaching 
the  crossings  can  see  it,  and  he  must  be  careful  to  note  that 
the  little  box  or  house  on  his  corner  does  not  obstruct  the 
view  ^'^  from  any  direction.  Ought  the  company  to  have 
maintained  gates  at  these  crossings?  Ought  it  to  have  al- 
lowed the  detached  cars  to  descend  upon  them  at  the  rate  of 
ten  miles  an  hour  with  *'  the  brake  thrown  off  to  get  a  little 
more  momentum  and  headway?"  These  were  questions  to 
be  answered  by  the  jury  upon  the  evidence,  and  therefore  the 
learned  court  below  did  not  err  in  refusing  to  affirm  the  com- 
pany's third  point. 

The  latter,  however,  contends  that  it  has  a  defense  to  the 
action  in  the  negligence  of  the  plaintiff  in  permitting  the 
child  to  go  upon  the  streets  alone  in  the  manner  described  in 
the  testimony.  But  this  contention  also  presented,  in  our 
opinion,  a  question  for  the  jury,  to  whom  it  was  referred  in 
appropriate  instructions.  It  is  for  them,  and  not  for  the 
learned  court  below,  or  for  us,  to  say  whether  the  implied 
permission  given  by  the  mother  to  the  child  to  go  to  a  near 
neighbor's  on  the  same  street,  to  help  his  playmate  sell 
**  shooting  crackers"  from  a  stand  erected  at  his  own  home, 
constituted  negligence  which  satisfied  the  company's  conten- 
tion on  this  point:  Philadelphia  etc.  R.  R,  Co.  v.  Longy  75  Pa. 
St.  257;  Dunseathy,  Pittsburg  etc.  Traction  Co.,  161  Pa.  St.  124. 

We  discover  nothing  in  the  rulings  upon  offers  of  evidence 
which  calls  for  a  reversal  of  the  judgment  That  the  com* 
pany  very  soon  after  the  accident  erected  gates  at  the  cross- 
ing where  it  occurred  was  a  fact  for  the  consideration  of  the 
jury:  Pennsylvania  R.  R.  Co.  v.  Hendersonf  61  Pa.  St  315; 
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We9tche$ier  etc.  R.  R.  Co.  y.  MeElwe^^  67  Pa.  St  811;  Mo 
Kee  ▼.  Bidwell^  74  Pa.  St.  218.  The  evidence  was  partica* 
larlj  pertinent  in  this  case  because  the  jury  had  been  upon 
the  ground,  and  had  seen  the  gates  there.  To  rebut  an  infer- 
ence that  the  gates  were  there  at  the  time  of  the  accident  it 
was  proper  to  inform  them  when  they  were  erected. 

Ample  opportunity  was  afforded  the  company  to  show  the 
speed  of  the  cars  near  to  and  at  the  crossing.  John  Keneagy 
was  five  hundred  feet  west  of  Lemon  street,  and  did  not  see  the 
oars  after  they  crossed  it.  He  was  not  very  well  qualified  to 
vpeak  of  their  speed  after  ^  the  brakes  were  thrown  off,"  and 
they  were  nearing  the  point  where  the  accident  occurred. 

We  are  not  convinced  that  the  court  erred  in  overruling 
the  objections  to  and  admitting  the  ordinance  in  relation  to 
the  speed  of  railway  trains  within  the  city  limits,  or  in  the 
instructions  ^'*  to  the  jury  respecting  the  consideration  they 
should  give  to  it  in  connection  with  the  other  evidence  in  the 
case:  Pennsylvania  R.  R,  Co,  ▼.  Lewis,  79  Pa.  St.  83;  Lane  ▼• 
AOantie  Works,  111  Mass.  136. 

Judgment  affirmed. 

NBGLioKNOB—WHnr  ▲  QassTXON  voB  THK  JuRT.— NogHgenoa  b  nraallj 
A  mixed  qnestion  of  law  and  fact,  and  ia  never  one  parely  of  law  onleM  the 
facte  are  wholly  nndiapated,  and  admit  of  no  conflicting  inferences:  Idiom 
T.  Post,  141  N.  T.  100;  38  Am.  St  Rep.  7d6,  and  note.  If  there  it  reaaon- 
able  donbt  as  to  the  facts  or  the  inferences  to  be  drawn  from  them,  the 
question  of  negUgenoe  is  solely  for  the  jury  to  determine:  VannaUa  t.  (Ten* 
iralB.ILCo..  164  Pa.  St.  262;  86  Am.  St.  Rep.  823,  and  note. 

NsGLioxHOB— EviDBHOB  OT  Prsoautions  Takvn  Avtib  Aocidkmt.— BtI* 
denoa  of  preoaationa  taken  after  an  accident  is  not  admissible  to  show  neg« 
ligenoa:  BloonUngitm  v.  Legg^  151  lU.  0;  42  Am  St  Rep,  216,  and  mota. 
Bridenoa  ia  admissible  in  an  action  against  a  railway  company  for  damagaa 
lor  peraonal  injnriea  to  ahow  that  after  the  accident  tha  enginea  of  the  oom« 
pany  ran  mora  alowly  at  tha  place  of  tha  accident  than  they  did  previonalyt 
Savannah  0te.  By,  Co,  v.  Fiannagan,  82  Oa.  679;  14  Am.  St  Rep.  183. 
Soe,  fartheri  tha  extended  note  to  8L  LouU  etc  By.  Co.  v.  Weaver^  67  Am. 
Bap.  18SL 

Railboai)B.^Evii>biioi  of  Bxobssivs  Spxbd  at  CBOssnvas:  8aa  Mehy 
▼•  Chicago  etc.  By,  Co.,  77  Iowa,  743;  14  Am.  St  Rep.  326;  Savannah  etc. 
By.  Co.  V.  Flannagan,  82  Ga.  679;  14  Am.  St  Rep.  183.  Also  tha  notea  to 
Dyson  r.  Nem  York  eU.  B.  B.  Co.^  \^  Am.  8t  Rep.  87»  and  MvamsMe  iftb 
M.B.Cs.^.  Crkt,  9  Am.  8t  Rap.  874. 
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[165  PUQWTLVAHIA  BTATB,  189.] 

A«nfor— LiABiLirr  of  Aqekt  tob  Patmvnt  Rscutkd  Othxrwibi  tbam 
n  MoiiBT.— An  attorney  in  fact  with  power  to  sell  land  "for  audi 
prioe  and  on  soch  terms  as  to  him  shall  seem  meet,"  has  no  anthority 
to  aooept  as  payment  the  worthless  bonds  of  an  insolvent  oorpwationp 
and,  if  he  selU  the  land,  and  accepts  snoh  bonds  or  any  thing  besidea 
money  in  payment,  he  is  liable  to  his  principal  in  aasompsit  for  tha 
price  of  the  land  in  lawful  money. 

/.  F.  WenOing^  D.  A.  Miller^  atid  E.  B.  MeCormiek,  for  the 
appellants. 

V.  E.  Wiaiam^  A.  M.  Sloan,  and  W.  F.  Griffith,  for  the  ap- 
pellee. 

^^  Green,  J.  In  2  Benjamin  on  Sales,  section  1099,  note 
26,  it  is  thus  stated:  **  Payment  to  an  agent  must  be  in 
money.  This  is  the  general  principle  in  the  absence  of  ex- 
press authority  to  the  agent  to  receive  something  else  than 
money,"  citing  a  large  number  of  cases. 

In  the  case  of  Catterall  v.  HindUj  L.  R.  1  Com.  P.  186, 
Keating,  J.,  delivering  the  opinion,  said  *'  That  a  broker  or 
agent  employed  to  sell  has,  prima  facie,  no  authority  to 
receive  payment  otherwise  than  in  money,  according  to  the 
usual  course  of  business,  has  been  well  established,  and  it 
■eems  equally  clear  that  if,  instead  of  paying  money,  the 
debtor  writes  off  a  debt  due  to  him  from  the  agent,  such  a 
transaction  is  not  payment  ^^^  as  against  the  principal,  who 
is  no  party  to  the  agreement,  though  it  may  have  been 
agreed  to  by  the  agent":  Citing  several  cases. 

In  Underwood  v.  NiehoUs,  17  Com.  B.  239,  the  facts  were 
that  A,  as  agent  for  B,  sold  wine  to  C,  who  paid  for  it  hy 
returning  to  A  his  own  check  which  C  had  cashed  for  him  a 
few  days  previously,  and  which,  it  appeared,  had  never  been 
presented  by  C.  Held,  That  this  was  not,  as  between  B  and 
C,  payment  of  C's  debt,  although  the  jury  found  that  the 
transaction  was  bona  fide.  Wells,  J.,  said:  **  Prima  fa^ie^ 
an  agent  should  receive  debts  for  his  principal  in  money.  A 
payment  by  a  check  the  jury  would  no  doubt  find  to  be  a 
payment  in  the  ordinary  course  of  business.  The  transac- 
tion here  merely  amounts  to  the  giving  back  of  the  agent's 
check  which  in  his  hands  was  a  piece  of  waste  paper.'' 

In  McCmUocK  y.  McKee,  16  Pa.  St.  289,  we  held  that  an 
agent  having  authority  only  to  collect  a  debt  has  no  right  U> 
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take  a  note  for  the  amount  of  it  from  the  debtor  to  himeelf^ 
and  thus  substitute  himself  as  creditor.  Chambers,  J.,  do* 
livering  the  opinion,  said, "  Carpenter's  authority  by  the  order 
to  McKee  was  to  pay  the  money  to  McCuUoch.  McCulloch 
was  a  special  agent  to  receive  the  money  from  McKee,  and 
as  such  he  had  lot  authority  to  substitute  any  thing  else 
or  the  money  so  as  to  discharge  McKee.  An  agent  specially 
employed  to  receive  payment  in  money  cannot  vary  from 
his  authority  on  receiving  a  bill." 

If  a  bank  receiving  a  check  upon  another  bank  for  collec- 
tion surrender  the  check  to  the  drawee,  and  receive  a  cash- 
ier's check  in  lieu  thereof,  its  liability  to  its  depositor  becomes 
fixed,  as  much  as  if  it  had  received  the  cash.  "It  has  no 
right,  unless  specially  authorized  to  do  so,  to  accept  any  thing 
in  lieu  of  money":  Fifth  Nat.  Bank  v.  Ashworth,  123  Pa.  St. 
212,     Paxson,  J. 

In  Opie  V.  Serrilly  6  Watts  <fe  S.  264,  Sergeant,  J.,  deliver- 
ing the  opinion,  said:  "An  agent  undertaking  to  collect  a  debt 
placed  in  his  hands,  who  releases  it  and  takes  from  the  debtor 
a  new  note  to  himself,  does  in  law  receive  payment  of  the 
debt,  and  is  at  once  liable  to  the  principle  as  if  he  had  re- 
ceived the  money He  must  be  considered  as  having 

made  himself  liable  for  the  money  he  ought  to  have  re- 
ceived." 

*^  In  WiU<m  v.  Wilson,  26  Pa.  St.  393,  Lewis,  C.  J.,  said: 
''The  primary  obligation  of  an  agent  whose  authority  is 
limited  by  instructions  is  to  adhere  faithfully  to  those  in- 
structions in  all  cases  to  which  they  ought  properly  to  apply: 
Story  on  Agency,  sec.  192.  He  is  in  general  bound  to 
obey  the  orders  of  his  principal  exactly,  if  they  be  impera- 
tive and  not  discretionary;  and,  in  order  to  make  it  the  duty 
of  a  factor  to  obey  an  order,  it  is  not  necessary  that  it  should 
be  given  in  the  form  of  a  command.  The  expression  of  a 
wish  by  the  consignor  may   fairly  be  presumed   to   be  an 

order To  justify  a  departure  from  instructions  where 

A  loss  has  resulted  from  such  deviation  the  oase  must  be 
brought  within  some  of  the  recognized  exceptions." 

The  foregoing  authorities  are  not,  and  cannot  be,  contro- 
verted, and  it  is  only  necessary  to  show  that  they  are  appli- 
cable to  the  present  case.  The  letter  of  attorney  under  which 
the  defendant's  intestate  sold  the  plaintifiTs  land  authorized 
him  to  sell  the  same,  "  for  such  sum  or  price  and  on  such 
terms  as  to  him  shall  seem  meet,  •  •  •  •  and  to  ask,  demand, 
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recovery  and  receive  all  snmB  of  money  which  ehall  become 
due  and  owing  to  as  by  means  of  such  bargain,  sale,  or  leaseii 
And  to  take  all  lawful  ways  and  means  for  such  recovery 
thereof."  By  virtue  of  the  authority  thus  conferred  the  at- 
torney in  fact,  James  L.  Thompson,  very  shortly  after  the  date 
of  the  letter  of  attorney,  which  was  December  23, 1882,  sold 
and  conveyed  the  coal  underneath  the  land  of  the  plaintifiFs, 
by  deed  dated  January  13,  1883,  to  one  R.  G.  McCurdy,  for 
the  sum  of  *^  six  thousand  dollars,  lawful  money  of  the  United 
States,"  as  is  recited  in  the  deed.  In  point  of  fact  the  agent, 
instead  of  requiring  money  from  the  purchaser,  took  from 
him  six  thousand  dollars  of  bonds  of  the  Westmoreland 
County  Coal  and  Coke  Company,  which  proved  to  be  utterly 
worthless,  and  of  no  value  whatever. 

The  learned  court  below  was  of  opinion  that  because 
the  letter  of  attorney  granted  authority  to  the  attorney  to 
sell  "on  such  terms  as  to  him  shall  seem  meet,"  it  was  com- 
petent for  him  to  take  the  bonds  in  payment  of  the  purchase 
money  instead  of  money.  We  cannot  assent  to  that  proposi- 
tion. The  word  ^' terms"  in  such  a  connection  inordinary 
acceptation  means  the  times  and  amounts  of  the  payments. 
If  there  are  any  deferred  payments  it  may  also  embrace 
stipulations  as  to  how  ^^  such  payments  shall  be  secured. 
It  certainly  does  not  import  that  the  attorney  has  license  to 
take  any  thing  he  pleases  as  payment,  whether  it  has  value 
or  not  Nor,  we  apprehend,  does  the  use  of  this  word  author- 
ise the  attorney  to  subvert  the  rule  of  law  applicable  in  such 
oases  and  substitute  for  money,  which  the  law  implies, 
specific  property  of  any  kind.  The  court  also  thought  that, 
because  the  word  '^  price"  was  used,  it  might  authorize  the 
acceptance  of  some  other  form  of  payment  than  money, 
though  the  decision  was  not  put  upon  that  ground.  As,  how- 
ever, counsel  for  the  appellees  has  pressed  this  ground  in  the 
argument,  we  only  stop  to  say  that  we  regard  it  as  altogether 
untenable.  In  the  connection  in  which  it  is  used  here  we 
cannot  recognize  any  distinction  between  it  and  the  word 
**  sum." 

A  point  was  also  suggested  by  the  court,  and  insisted  upon 
by  appellee's  counsel  in  argument,  that  this  is  an  action  for 
money  had  and  received,  and  therefore  nothing  can  be  re- 
covered but  money  actually  received  by  the  defendant  This 
was  not  really  true  even  before  the  Practice  Act  of  1887  was 
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passed:  Opis  ▼.  SerriUj  6  Watts  &  S.  269,  In  which  it  was 
held  that  the  actioa  included  all  money  which  the  defendant 
ought  to  have  received.  But  since  assumpsit  has  become  a 
fltatutory  remedy,  its  scope  has  been  vastly  enlarged,  and 
without  any  doubt  embraces  every  thing  claimed  in  this 
ju^tion. 

The  findings  of  the  court  below  do  not  inform  us  as  to 
whether  the  plaintiffs  ever  had  any  knowledge  that  the  bonds 
in  question  were  taken  in  payment  for  their  coal,  nor  whether 
they  ever  assented  to  that  kind  of  payment,  but  certain  it  is 
the  bonds  were  never  delivered  to  the  plaintiffs,  because  they 
were  found  among  the  papers  of  the  attorney  after  his  death. 
Nor  is  there  any  finding  or  evidence  that  the  bonds  were  ever 
tendered  to  the  plaintiffs.  If  they  ever  did  have  any  value, 
and  had  been  delivered  or  tendered  to  the  plaintiffs  at  the 
time  they  were  taken  in  January,  1883,  there  would  have 
been  an  opportunity  to  realize  on  them  at  least  what  they 
were  worth  in  the  market.  When  the  attorney  chose  to  keep 
them  in  his  own  possession  he  is  certainly  chargeable  with 
the  loss  which  resulted  during  his  retention  of  them.  So  far 
AS  this  record  shows  he  never  gave  his  principals  any  thing 
for  their  coal  except  a  few  dollars  which  he  paid  some  of 
them  in  1886,  and  for  which  sums  he  took  their  releases. 

^^^  If  the  attorney  had  exercised  the  commonest  and  most 
ordinary  prudence,  and  had  taken  from  the  purchaser  bonds 
secured  by  a  mortgage  on  the  property  sold,  with  a  suitable 
Agreement  as  to  the  removal  of  the  coal,  he  could  doubtless 
have  secured  the  payment  of  all  the  purchase  money  for  his 
principals,  and  saved  himself  from  any  ulterior  liability. 
But  for  the  courts  to  sanction  the  degree  of  license  in  deal- 
ing with  the  property  rights  intrusted  to  him  by  his  prin- 
cipals, which  he  practiced  in  this  instance,  would  be  so  wide 
a  departure  from  the  law  as  we  understand  it  that  we  cannot 
give  it  any  sanction.  We  cannot  agree  that  an  attorney  in 
fact  with  power  to  sell  the  lands  of  his  principal  for  lawful 
money  may  accept  as  payment  the  worthless  bonds  of  an 
insolvent  company,  and  thereby  discharge  himself  of  all  lia- 
bility to  his  principals. 

All  the  assignments  of  error,  except  the  fourth  and  seventh^ 
are  sustained. 

The  judgment  of  the  court  below  is  reversed,  and  the  record 
is  remitted,  with  instructions  to  the  court  below  to  enter  judg- 
ment in  favor  of  the  several  plaintiffs  for  such  sums  as  art 
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due  tbem  after  deducting  all  money  payments  receWed  hj 
them  respectively,  with  costs. 

WiLUAMS  and  Mitchell,  JX,  dissented. 


AoBHor— Patmknts  to^  must  bb  IK  MoKBT. — An  agent  to  sell  Und  am 
eredit  haa  no  implied  anthority  to  receiva  in  payment  therefor  any  thin^ 
bat  money:  Mann  ▼.  Robingon,  19  W.  Va.  49;  42  Am.  Rep.  771.  See  th# 
extended  note  to  Martin  t.  UmUd  Statea^  10  Am*  Dea  181,  and  the  note  t» 
Km$  T.  Bartkno^  16  Am.  8t^  Bep.  493. 
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[166  PBNMiTLTAinA  STATE,  199.] 

Nbgotiablb  Instrumbnts. — ^BoMA  FiDB  HoLDBRs  OF  Nbootiablb  Kotbt 
taken  for  value  before  maturity  can  recover  thereon,  although  they 
take  them  under  circumitanoea  which  ought  to  excite*  tha  suspicion  of 
prudent  men. 

Nbootiablb  iKgTRUMBNTS — IifsuTnoiBiiT  Dbfxnsb.— An  affidavit  of  de- 
fense to  an  action  on  a  note,  averring  that  the  makers  believe^  and  ex* 
pect  to  be  able  to  prove,  that  the  holder  is  not  a  holder  for  valne  before 
maturity,  but  that  he  took  the  note  under  circnmstances  and  with 
such  knowledge  of  the  facts  as  to  put  him  on  notice  and  inquiry,  which 
would  have  led  to  a  discovery  that  the  note  was  obtained  by  fraad^ 
is  insufficient,  as  failing  to  assert  a  fact,  but  only  an  expectation  of 
ability  to  prove  one,  and,  as  a  basis  for  such  expectation,  the  taking  of 
the  note  under  suspicious  circumstances.  No  actual  oircnmstanoa- 
of  suspicion  is  stated,  and  no  fact  impeaching  the  bona  fides  of  ih» 
bolder  or  affording  a  ground  of  relief  to  that  effect  anywhere  appears. 

pBACnoB. — AmDAVrra  of  Dbfbnsb  averring  an  expectation  of  ability  to 
prove  certain  facts,  to  be  sufficient  must  be  predicated  of  facts  pra- 
vionsly  stated,  and  not  of  mere  beliefs,  or  inferences,  or  conclusions. 

Nbootiablb  Instruments. — ^Usurt  as  Dkfbnsb.— In  an  action  on  a  note 
given  for  the  price  of  a  horse  it  is  no  defense  that  the  holder,  being  % 
national  bank,  took  usury  in  discounting  the  note  at  twenty-five  per 
cent  or  upwards  of  its  value.  The  act  of  Congress  on  the  subject  of 
taking  usary  by  national  banks  does  not  apply  to  such  a  case;  nor  can 
this  defense  be  made  by  the  maker  of  a  note  in  an  action  against  him 
on  the  note  as  the  only  remedy  given  by  such  act  is  a  penal  action  ta 
recover  double  the  amount  of  illegal  interest  charged. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  de- 
fense in  assumpsit  on  a  note.  Judgment  discharging  sacb. 
rule,  and  plaintiff  appealed. 

/.  T.  Maffett,  for  the  appellant 

/.  W.  Reed,  W.  L.  and  D.  O.  CorbeU,  H.  B.  WUwn^andO.O^ 
SZoan,  for  the  appellee. 
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Oreen,  J.  The  affidavit  of  defense  in  this  ease  makes 
three  ayerments:  1.  That  the  consideration  of  the  note  in 
«ait  has  failed,  and  that  the  note  was  obtained  by  the  payees 
from  the  makers  by  means  of  false  and  fraudulent  represen- 
tations respecting  a  certain  Percheron  stallion.  As  these 
*  facts  are  not  alleged  to  have  been  known  to  the  plaintiff 
i)ank,  and  as  the  note  is  negotiable,  and  the  bank  acquired 
it  for  value  and  before  maturity,  this  defense  is  of  no  avail 
4igainst  the  plaintiff. 

2.  That  the  defendants  expect  to  be  able  to  prove  that  the 
plaintiff  was  not  a  holder  for  value  before  maturity,  but  that 
the  bank  took  the  note  under  circumstances  and  with  such 
^^^  knowledge  of  the  facts  as  to  put  it  upon  notice  and  in- 
-quiry,  which  would  have  led  to  a  discovery  of  the  fraud. 
This  defense  is  unavailing,  because  the  affidavit  alleges  no 
facts  or  circumstances  whatever  upon  which  to  found  a  belief, 
and  the  mere  averment  of  a  belief,  without  stating  the  facts 
cipon  which  it  is  founded,  gives  no  information  to  the  court 
upon  which  it  can  determine  their  efficiency;  and,  if  there  are 
no  facts  and  circumstances  known  to  the  affiants,  there  is 
nothing  upon  which  to  ground  any  belief. 

But,  independently  of  this  consideration,  the  affidavit  of 
defense  alleges  only,  in  its  second  clause,  that  the  plaintiff 
took  the  note  under  such  circumstances,  and  with  such 
knowledge  of  the  fraud,  as  were  sufficient  to  put  it  upon  in- 
•quiry,  and  that  inquiry  would  have  led  to  a  discovery  of  the 
fraud,  and  it  nowhere  alleges  actual  knowledge  of  the  fraud 
when  the  note  was  taken.  The  learned  court  below  consid- 
ered that  this  averment  was  sufficient  to  prevent  judgment. 
But  this  court  decided  as  long  ago  as  1870,  in  a  well-consid- 
ered case,  and  in  an  exhaustive  and  elaborate  opinion  by  Mr. 
Justice  Read,  in  the  case  of  Phelan  v.  MosSy  67  Pa.  St.  59,  6 
Am.  Rep.  402,  that  such  a  defense  when  proved  by  testi* 
xnony  was  no  defense  at  all  in  an  action  on  a  negotiable 
note.  We  there  held  that  a  holder  of  a  negotiable  note 
bona  fide  for  value,  without  notice,  can  recover  it,  notwith- 
standing he  took  it  under  circumstances  which  ought  to 
•excite  the  suspicion  of  a  prudent  man.  Justice  Read  re- 
viewed the  authorities  in  England  and  this  country,  and 
ehowed  with  conclusive  force  that,  even  in  England,  where 
for  a  short  time  the  opposite  doctrine  obtained  a  lodgment, 
starting  with  the  case  of  QUI  v.  Cubiit,  3  Barn.  &  C.  466,  it 
had   been  altogether  abandoned  and   overruled.    This  was 
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accomplished  through  a  series  of  decisionSi  when,  in  the 
last  of  them,  Goodman  v.  Harvey^  4  Ad.  &  E.  870,  Lord  Den«^ 
man  said:  *'  We  have  shakea  off  the  last  remnant  of  tho 
contrary  doctrine.  Where  the  bill  has  passed  to  the  plaintiff 
without  any  proof  of  bad  faith  in  him  there  is  no  objection 
to  his  title." 

Justice  Read  further  reviews  both  the  federal  and  state 
decisions  in  this  country,  and  includes  in  them  the  case  of 
BeltzJioover  v.  Blackstoek,  3  Watts,  20,  27  Am.  Dec.  330,  in 
which  Judge  Sergeant  expressed  a  concurrence,  though  un- 
necessarily, in  the  doctrine  of  Oill  ▼.  Cubitt^  8  Barn.  &  C.  466. 
And  he  also  showed  that  this  court  *^^  had  never  followed 
Beltzhoover  ▼.  BlackBiock,  3  Watts,  20,  27  Am.  Dec.  330,  in  this 
refiard,but  had  followed  the  opposite  rule.  He  concludes  by 
assuming  that  the  note  was  obtained  by  fraud  on  the  maker, 
and,  reviewing  the  circumstances  of  suspicion,  among  which 
was  the  fact  that  the  plaintiff  bought  the  note,  which  was  for 
two  hundred  and  fifty  dollars  against  a  solvent  drawer,  for 
one  hundred  dollars,  he  adds:  '*  Neither  one  nor  all  these 
facts,  if  found  by  the  jury,  proved  mala  fides  on  the  part  of 
the  holder,  or  brought  home  to  him  knowledge  of  the  fraud; 
but,  on  the  contrary,  it  was  clear  that  he  was  a  bond  fide 
holder  for  value  without  notice,  and,  of  course,  entitled  to  re* 
cover."  This  case  has  been  many  times  recognized  and  fol- 
lowed by  this  court,  and  never  departed  from  to  this  date.  In 
MeSparran  v.  Neeley,  91  Pa.  St.  17,  Mr.  Justice  Woodward  said: 
^^PhelanY,  Mou^  67  Pa.  St.  69,  5  Am.  Rep.  402,  has  been  uni- 
formly followed  since  it  was  decided."  And  in  that  case,  also, 
we  decided  that  the  indorsee  of  a  negotiable  note,  who  took  it 
before  maturity,  honafide^  for  value  without  notice,  is  entitled 
to  recover  from  the  maker,  though  a  fraud  was  practiced  on 
the  maker  in  obtaining  his  signature  to  the  note;  the  fact 
that  a  negotiable  note  which  was  obtained  by  fraud  was  taken 
by  the  holder  under  circumstances  which  ought  to  have  ex- 
cited suspicion  will  not  defeat  a  recovery:  it  must  be  shown 
that  it  was  taken  mala  fide. 

Most  extended  references,  both  to  decided  cases  and  text- 
writers,  could  be  added  to  the  foregoing,  but  it  would  be  a 
waste  of  time  and  space.  We  conclude,  therefore,  that  tho 
averment  upon  this  subject,  in  the  second  clause  of  the  affi- 
davit of  defense  in  this  case,  is  of  no  consequence  whatever, 
and  could  not  suffice  to  put  the  plaintiff  to  any  proof  on  the 
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trial.    The  burden  of  proving  actual  bad  faith  would  still  rest 
on  the  defendants. 

The  averment  in  the  first  part  of  the  second  clause  that 
the  affiants  expect  to  be  able  to  prove  on  the  trial  that  the 
plaintiff  is  not  a  bona  fide  holder  is  not  an  assertion  of  the 
fact,  but  only  of  an  expectation  of  ability  to  prove  it,  and 
the  basis  of  the  expectation  is  immediately  stated,  by  way  of 
illustration,  as  being  the  taking  of  the  note  under  circum- 
stances of  suspicion.  No  actual  circumstance  of  suspicion  is 
stated,  and  no  fact  impeaching  the  bona  fide»  of  the  holder, 
or  as  affording  a  ground  of  belief  to  that  effect,  appears- 
any  where  in  the  affidavit  If,  on  the  trial,  the  defendants 
should  prove  exactly  what  they  have  alleged  in  the  second 
clause  of  the  affidavit,  to  wit,  that  they  '^^  believe,  and  ex» 
pect  to  be  able  to  prove,  that  the  plaintiff  was  not  a  bona  fide 
holder  for  value,  and  that  he  took  the  note  under  circum- 
stances of  suspicion,  they  would  have  accomplished  nothing. 
Instead  of  proving  belief,  they  would  be  obliged  to  prove  the 
fact  of  mala  fides^  and,  although  they  proved  actual  circum* 
stances  of  suspicion,  it  would  avail  them  nothing. 

The  authorities  which  hold  that  it  is  sufficient  in  an  affi«- 
davit  of  defense  to  aver  an  expectation  of  ability  to  prove,  are 
predicated  of  facts  previously  stated,  and  not  of  mere  beliefs 
or  inferences  or  conclusions. 

It  may  be  added  that  the  third  clause  of  the  affidavit  not 
only  admits,  but  distinctly  asserts,  that  the  plaintiff  paid  for 
the  note  seventy-five  per  cent,  or  thereabouts,  in  money  of  it» 
face  value,  and  is  therefore  fatally  inconsistent  with  any 
allegation  or  inference  that  the  note  was  not  acquired  for 
value. 

We  do  not  consider  the  cases  of  Hutehinaon  v.  Bogg$^  28- 
Pa.  St.  294,  and  Lerch  Hardware  Co.  v,  Firet  Nat.  Bank,  109- 
Pa.  St  240,  as  applicable  to  this  case,  because  here  the  de- 
fense relates  to  the  want  of  consideration  in  the  sale  of  a^ 
defective  horse,  and.  in  that  kind  of  defense  the  holder  is  not 
put  to  proof  of  his  title  to  the  note  by  the  allegation  of  want 
of  sufficient  consideration. 

We  regard  the  first  and  second  clauses  of  the  affidavit  a» 
entirely  insufficient  to  prevent  judgment 

The  third  clause  is  in  no  better  condition.  It  avers  that 
the  plaintiff,  being  a  national  bank,  took  usury  in  discount- 
ing the  note  at  twenty-five  per  cent  or  upwards  of  its  value. 
It  is  impossible  to  understand  how  any  allegation  of  usury^ 
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•can  be  made  as  to  Bach  a  note  as  this,  or  how  these  defend- 
ants can  have  any  interest  in  the  usury  in  any  event.  The 
note  was  not  given  for  a  loan  of  money,  but  for  the  price  of 
a  horse  sold  to  them.  They  agreed  to  pay  eight  hundred 
and  thirty-three  dollars  and  thirty-three  cents  for  the  horse, 
and  not  for  a  loaji  of  a  sum  of  money  twenty-five  per  cent 
less  than  that  amount.  In  the  case  of  Barnet  v.  National 
Bankf  98  U.  S.  555,  the  supreme  court  of  the  United  States, 
construing  the  act  of  Congress  of  June  3,  1864,  section  30,  on 
the  subject  of  taking  usury  by  national  banks,  said  that  the 
act  defined  two  categories  of  such  cases,  which  they  then 
stated.  This  case  cannot  possibly  come  within  the  first 
category  of  the  act,  to  wit,  "  where  illegal  interest  has  been 
knowingly  stipulated  for,  but  not  paid,  then  only  the  sum 
lent  without  interest  can  be  recovered,"  because  no  sum  of 
••^  money  was  lent,  and  no  illegal  interest  was  stipu- 
lated for,  the  rate  mentioned  in  the  note  itself  being  six 
per  cent,  which  is  a  lawful  rate. 

The  second  category  is  in  these  words,  to  wit:  "  Where 
auch  illegal  interest  has  been  paid,  that  twice  the  amount  so 
paid  can  be  recovered  in  a  penal  action  of  debt,  or  suit  in  the 
nature  of  such  action,  against  the  offending  bank,  brought  by 
the  persons  paying  the  same  or  their  legal  representatives." 
There  are  at  least  three  fatal  reasons  why  the  defendants  can 
take  no  benefit  from  this  provision:  1.  It  has  been  decided 
aeveral  times  by  the  supreme  court  of  the  United  States  that 
this  defense  cannot  be  made  even  by  the  maker  of  the  note 
in  an  action  against  him  on  the  note  {Barnet  v.  National  Bank^ 
98  U.  S.  555)  nor  by  the  surety;  {Stephens  v.  Monongahela  Nat, 
Bank,  111  U.  S.  197);  because  the  only  remedy  given  by  the 
act  of  Congress  is  by  a  penal  action  to  be  brought  for  the  re* 
covery  of  double  the  amount  of  the  illegal  interest  charged, 
and  it  therefore  cannot  be  set  off  in  an  action  on  the  note; 
2.  Because  no  persons  but  those  who  paid  the  illegal  interest, 
or  their  legal  representatives,  can  recover  it;  8.  Because  no 
illegal  interest  was  charged  or  paid  upon  a  "sum  lent,''  and 
therefore  none  can  be  recovered.  The  defendants,  if  they 
owe  any  thing  on  this  note  to  the  plaintiff,  owe  the  whole 
amount  of  eight  hundred  and  thirty-three  dollars  and  thirty- 
three  cents,  with  six  per  cent  interest,  less  any  payments 
that  were  made  on  account.  They  do  not  owe  it  for  money 
lent,  but  for  the  price  of  a  horse.  So  far  as  these  defendants 
are  concerned  it  is  a  matter  of  no  consequence  whether  the 
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plaintiff  paid  for  the  note  its  whole  amount  or  any  Bum  leas 
than  that 

Driesbaeh  ▼.  National  Banl^  104  U.  8.  62,  is  to  the  same 
effect  as  the  aboye-cited  cases. 

Judgment  reversed  and  record  remitted,  with  directions  to 
enter  judgment  against  the  defendants  for  such  sum  as  to 
right  and  justice  may  belong,  unless  other  legal  or  equitable 
cause  be  shown  to  the  court  below  why  such  judgment  should 
not  be  so  entered.  ^^__^ 

NaooTiABLi  iNSTRUMSNTi— Rights  ov  Bova  Fidi  Pubchasbrs.— Notice 
of  f raad  or  want  of  oonsideratioo  in  a  negotiable  instrament  ia  not  implied 
from  snch  knowledge  and  information  as  would  put  a  man  of  ordinary  pm- 
dence  npon  inquiry  to  aacertain  the  truth  of  the  matter.  The  right  of  a 
bonajide  holder  in  the  usual  course  of  business  cannot  be  divested  by  proof 
that  he  was  negligent,  and  omitted  to  make  inquiries  which  common  pru« 
dence  would  have  dictated:  JfiehanU  v.  Monroe^  86  lowa^  359;  39  Am.  St 
Kep.  301,  and  note.  Actual  notice  of  facts  impeaching  the  Talidity  of  a 
note  and  its  consideration  miist  be  brought  to  a  bona  fide  purchaser  to  avoid 
it  in  his  hands:  Jenning*  t.  Todd,  118  Mo.  296;  40  Am.  St  Rep.  373,  and 
note.  To  the  same  effect,  see  Rosemond  t.  Qrahamf  54  Minn.  828;  40  ^m. 
flt  Rep.  336,  and  note. 

AJviDAvrr  ov  Dcvinab. — iNsunrioiiKcr  ov:  See  BroMnn  ▼.  KeaUy,  146 
Pa.  St  519;  28  Am.  St  Rep.  811. 

Usury  nr  DiaooirNTnio  Draft  bt  Bahk  renders  the  draft  void  whenx 
See  Toungblood  t.  BimUngham  TruH  etc  Co.^  95  Ala.  521;  86  Am.  St  Rep. 
246^  and  note. 
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[166  PXMNBTLVANIA   STATB,  248.] 

Bxmu'i'ioiw— Salm — Adtertiskmiuit.— Under  a  statute  requiring  a  ther- 
tflTs  sale  to  be  advertised  "once  a  week  during  three  successive 
weeks,"  an  advertisement  in  each  of  three  successive  weeks  is  sn£B- 
eient^  although  it  may  not  have  been  published  on  the  same  day  of 
•vary  week,  and  there  may  not  have  been  twenty-one  full  days  between 
the  first  advertisement  and  the  day  of  sale. 

KlJBUUTiOMS—SALM. — POSTFONEMKMT  AND  RbADYERTISRMCMT  of  the  time 

of  a  sheriff's  sale  are  not  sufficient  to  avoid  it,  unless  intending  bidders 
"were  thereby  misled  as  to  the  day  of  sale. 

Bxbootiokb—Saijb. — MsEB  In ADRQUAOT  OV  Pbiob  Is  not  snflleiant  to  avoid 
a  sheriff's  sale. 

Bzaoonoiis— Salis— JuDaMKNT  Criditob  am  PuROHAfliR— Ihoriau  ov 
Bii>. — lit  after  a  Judgment  creditor  bids  in  property  at  execution  sale, 
and  receipts  to  the  sheriff  for  the  amount  bid,  an  application  is  made  to 
■et  the  sale  aside,  and  a  third  party  offers  to  increase  the  bid,  the  judg- 
ment creditor  may  be  permitted  to  give  an  additional  credit,  equivalent 
to  the  increased  bid,  and  the  proceeding  to  set  the  sala  aside  may  then 
bo  dismissed. 
AX.  81:  Kar.,  Vol.  XXJY.— 41 
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Appeal  from  tHe  oonfirmation  of  a  BheiifiTs  sale. 

/•  M.  2%ompao«H  L»  MeQuittion^  and  J.  O.  Fancbrit n,  fiir  th* 
appellant. 

/.  H.  Osmer^  8.  F.  and  A.  L.  Botner^  O.  and  Carl  L  Hey^ 
dricl^  for  the  appellees. 

**'  MiTCHBLL,  J.  The  objection  to  the  sheriff's  sale  that 
it  was  not  of  the  defendant's  interest  in  the  land,  bat  of  the 
land  '*  subject  to  two  mineral  mining  estates"  owned  by  the 
use  plaintiffs,  has  been  disposed  of  by  the  decision  in  Porter 
V.  Vanderlin,  168  Pa.  St.  146. 

The  further  objection  is  made  to  the  advertisement  of  the 
sale  that  it  was  not  made  three  full  weeks  before  the  day 
fixed  for  the  sale.  The  language  of  the  act  of  June  16,  1836, 
section  63  (Pub.  Laws,  772),  is,  that  the  officer  making  the  sale 
shall  give  notice  by  advertisement ''  once  a  week  during  three 
successive  weeks."  Does  this  require  that  the  first  notice 
shall  be  three  full  weeks,  or  twenty-one  days,  before  the  day 
of  sale?  It  does  not  appear  that  this  point  has  ever  been 
expressly  decided  by  this  court,  and  the  decisions  of  the 
courts  of  common  pleas  are  not  uniform  upon  it.  The  gen- 
eral practice,  however,  has  been  against  such  requirement, 
and  to  regard  the  statute  as  referring  to  calendar  weeks,  or 
specified  periods  of  time,  and  an  advertisement  in  each  of 
three  successive  periods  of  the  kind,  although  the  advertise- 
ments may  not  have  been  all  on  the  same  '^'  day  of  the 
week,  and  there  may  not  have  been  twenty-one  full  days 
betweeo  the  first  and  the  date  of  the  sale.  This  is  the  rule 
laid  down  in  1  Troubat  and  Haly's  Practice  in  Civil  Actions, 
section  1250,  and  has  been  recognized  by  this  court,  infereo- 
tially,  at  least,  in  the  case  of  In  re  North  Whitehall  Township^ 
47  Pa.  St.  166,  where  a  notice  directed  to  be  given  *'  three 
weeks  before  the  time  of  meeting''  was  held  to  mean  twenty- 
one  full  days,  and  was  expressly  distinguished  by  Strong,  J., 
from  a  notice  *Muring  three  successive  weeks,*'  or  one  for  "a 
given  number  of  insertions  in  successive  weeks.''  Many  hun* 
dreds  of  titles  have  been  made  under  this  view  of  the  law, 
and  it  would  require  a  very  clear  case  of  error  to  justify  ua 
in  throwing  a  doubt  upon  them  by  a  contrary  construction. 
No  such  showing  has  been  made.  This  objection  oannot  be 
sustained. 

The  remaining  exceptions  by  the  appellant  are  to  mattere 
of  discretion  in  the  court  below.    The  sale  was  at  first  adver* 
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tised  for  August  19th,  but  Bubsequently  for  August  28th.  As 
the  advertisements  for  the  28th  were  complete  and  regular, 
and  the  sale  was  regularly  adjourned  from  that  date,  there 
was  no  legal  right  of  appellant  violated.  If  intending  bid- 
ders were  in  fact  misled  by  conflict  of  dates,  presumably  it 
could  have  been  shown.  What  the  mistake  was  which  in- 
duced the  readvertisement  does  not  appear,  but  the  whole 
matter  was  before  the  cqyart  below,  and  there  is  nothing  to 
show  that  its  discretionary  power  was  not  rightfully  exer- 
cised. The  proceedings  being  regular,  appellant's  applica- 
tion to  set  aside  the  sale  was  left  to  depend  on  inadequacy  of 
price,  and  this  has  been  uniformly  held  not  to  be  of  itself 
sufficient.  The  application  might  therefore  have  been  dis- 
missed without  more,  and  the  sale  confirmed  at  the  price 
bidden  thereat.  Appellant  would  have  had  no  ground  of 
<x>mplaint,  and  he  is  certainly  no  worse  off  because  the  court 
accepted  the  o£fer  of  the  purchasers  to  give  an  additional 
credit  on  their  judgment.  The  circumstances  were  peculiar. 
The  beneficial  plaintiflls  had  a  judgment  which  was  the  first 
lien,  larger  than  any  bid  made  at  any  time  for  the  property. 
They  purchased  at  the  sale,  receipting  to  the  sheriff  for  the 
amount  of  their  bid.  There  were  no  proceeds  of  the  sale  to 
go  to  any  one  else.  When,  in  order  to  put  an  end  to  the  con- 
tention, or  possibly  to  satisfy  any  doubt  in  the  mind  of  the 
judge  arising  from  the  offer  of  one  thousand  dollars  advance 
by  the  Vanderlins,  *"  the  purchasers  ofiered  to  give  an 
additional  credit  on  their  judgment,  and  the  court  accepted 
the  offer,  the  appellant  was  just  that  much  better  off  by  the 
reduction  of  his  debt,  and  no  one  else  was  injured.  There 
was  no  feature  of  auction  by  the  court  about  the  transaction. 
Auction,  on  the  contrary,  would  have  been  started  had  the 
court  then  entertained  the  new  bid  from  the  Vanderlins. 
This  he  properly  refused  to  do.  All  that  he  did  was  to  accord 
the  appellant  a  benefit  ex  gratia^  of  which  he  has  no  reason 
to  complain. 

Judgment  affirmed. 

Bziounov  Salbs— ABVSRTiBncsiiT.— This  rabjeot  is  fally  treated  in  Hhm 
•zteoded  note  to  Bqfmcm  ▼.  AfUhonif,  76  Am.  Deo.  700.  A  failure  to  adirer^ 
tiee  land  more  than  twenty  days,  when  the  statute  requires  twenty-one,  was 
held  not  to  invalidate  the  sale:  Maddox  ▼.  StOUvattt  2  Rieh.  Eq.  4;  44  Am. 
Deo.  2H  iu^d  extended  notsb  See,  also^  OleoU  ▼•  Sobins(mt  21  N.  Y.  160; 
78  Am.  Deo.  126^  and  note. 

Bxxounoir  Salks— PoffrpoNSMKNT. — ^A  mere  postponement  of  a  sale  of 
xoperty  levied  on  under  ezeontion  does  not  affeot  tho  ereditor's 
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mnlen  th«re  b  coHiuioii  between  the  parties:  Oovenorr,  VammeUr,  9  Leigh, 
18;  83  Am.  Deo.  221,  and  note.  The  adjoornment  of  an  exeention  lale  wiU 
not  inTalidate  it  when  the  adjonrnment  was  made  by  pablio  prodamataoOy 
and  the  agent  of  the  exeoation  defendant  was  present  and  had  notice  of  tit 
Corkil  ▼.  Ham,  4  Q.  Greene,  455;  61  Am.  Dec.  134.  To  the  same  effect  se* 
AOen  ▼.  Cole,  9  N.  J.  £q.  286;  59  Am.  Dec  416,  and  note.  This  subject 
will  be  fonnd  fally  discnssed  in  the  notes  to  McDonald  v,  NeUaom,  14  Am. 
Dec  457;  Bussell  ▼.  BkhartU,  26  Am.  Dec.  538;  Hoffnum  t.  ilalAof^,  76  Am. 
Dec  712p  and  HaU  ▼•  Ba^,  94  Am.  Dec.  444. 

Kxioonov  Sales— EmoT  ov  IvADEQaitfr  ov  Pjugb.— Gross  inadequacy 
of  price  is  insufficient  by  itself  to  vacate  an  execution  sale  even  on  direefe 
attack,  though  it  may  be  regarded  as  strongly  indicative  of  fraud:  Smith  t« 
Perkhu,  81  Tex.  152;  26  Am.  8t.  Rep.  794,  and  note.  Though  a  mere  in- 
adequacy of  price  will  not  ordinarily  be  deemed  sufficient  to  set  aside  an  exe-> 
ention  sale^  yet  it  may  be  considered  in  connection  with  other  irregularities^ 
and,  when  the  inadequacy  is  greats  the  sale  may  be  set  aside  upon  slight 
additional  circumstances:  Lurton  ▼.  Rojers,  139  III.  554;  32  Am.  St.  Kep. 
214^  and  note.  Inadequacy  of  price  at  an  execution  sale  of  land  cannot 
affect  the  purchaser's  title  when  he  had  do  notice  of  any  fraud  or  irregular* 
ity  in  the  judgment  under  which  he  purchased,  and  to  which  he  vras  a  stran- 
ger: WUliamM  v.  Johnson,  112  N.  O.  424;  34  Am.  SI  Bep.  513.  See  the  note 
to  Wtamr  ▼.  Nugent^  13  Am.  St^  Bep.  80a 
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(106  pJMMiiLVANiA  Otjam,  967.] 

Watibs— Btgbt  ov  DBAnrAGS.— The  right  of  the  upper  landowner  to 
charge  water  on  lower  lands  is  a  general  right  of  flowage^  only  in  tho 
natural  ways,  and  in  natural  quantities.  If  he  alters  the  natural  oon^ 
ditions,  so  as  to  ohange  the  course  of  the  water,  or  conoentrate  it  at  a 
particular  point»  or  by  artificial  meaiiSt  to  increase  its  vdume,  he  be* 
oomes  liable  for  any  injury  caused  thereby. 

Waters — Dbaihaqb  and  Liabilitt  Thkrbfob.— If  a  person,  by  drilling  a 
well  and  pumping,  increases  the  aggregate  quantity  of  water  discharged* 
concentrates  it  at  an  artificial  point  of  flow,  and  changes  its  character 
from  fresh  to  salt,  whereby  it  becomes  more  injurious  to  the  lower  owner 
upon  whose  land  it  is  discharged,  he  is  liable  for  the  injury  if  it  oonld 
have  been  avoided  by  reasonable  care  and  expenditure. 

Watkbs — ^Dratnaob  and  Liabilitt  THERsroR. — A  landowner  who  oonoen. 
trates  the  water  on  his  land,  and  by  artificial  means  increases  its  volume 
and  discharges  it  upon  the  land  of  a  lower  owner,  Ib  Uable  for  the  injury 
inflicted,  unless  it  cannot  be  avoided  by  reasonable  oare  and  expendi- 
ture. If  the  expense  of  preventing  damage  practically  connterbalancea 
the  expeoted  proflt  then  it  is  dearly  unreasonable  and  beyond  what  the 
upper  owner  oould  be  justly  oalled  upon  to  assume.  If  the  expense^ 
iMwever  large  in  amount^  is  small  in  proportion  to  the  gain,  he  most 
pay  it  to  prevent  the  damage,  or  make  oompensatlon  for  the  injury 
done.  Between  these  extremes  the  cases  must  stand  upon  their  own 
iaots  under  the  general  rule  that  if  the  expense  required  would  so  d*» 
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tract  from  the  purpose  and  lienefit  of  the  oontemplated  aot  at  to  bt 
a  rabttantial  deprivatioa  of  the  right  to  oae  one't  own  proper^,  thea 
the  upper  owner  ie  not  liable  for  ti^e  injury  Inflioted,  and  if  the  drain* 
age  oan  be  prevented  short  of  thi%  it  it  an  injury  for  which  damages 
may  be  recoTered* 

TRE8PA88  to  recover  damages  for  the  wrongful  taming  of 
•alt  water  from  an  oil-well  on  to  an  adjoining  farm.  Jadg>* 
ment  for  defendant,  and  plaintiff  appealed. 

W.  H.  Luakf  for  the  appellant 

W,  D.  Brandon^  for  the  appellee. 

•^*  Mitchell,  J.  The  right  of  the  upper  landowner  to  die- 
charge  water  on  the  lower  lands  of  his  neighbor  is,  in  general,  a 
right  of  flowage  only  in  the  natural  ways  and  natural  quan* 
titles.  If  he  alters  the  natural  conditions  so  as  to  change  the 
course  of  the  water,  or  concentrate  it  at  a  particular  point,  or 
bj  artificial  means  to  increase  its  volume,  he  becomes  liable 
for  any  injury  oai^ed  thereby:  Addison  on  Torts,  ed.  1891, 
86C.  283. 

In  the  present  case  the  defendantSi  by  drilling  a  well  and 
pumping,  increased  the  aggregate  quantity  of  water  dis- 
charged, concentrated  it  at  an  artificial  point  of  flow,  and 
changed  its  character  from  fresh  to  salt,  whereby  it  became 
more  injurious  to  plaintifTs  land.  Prima  fade^  therefore, 
they  were  liable  in  this  action,  and  the  burden  of  proof  was 
on  them  to  show  some  reason  why  the  general  rule  should 
not  apply.  This  they  endeavored  to  do  by  the  claim  that  the 
water  was  discharged  in  the  lawful  and  proper  use  of  their 
own  land.  The  exception  is  well  established,  and  is  thus  ex- 
pressed in  the  strongest  authority  in  its  favor  (Pennsylvania 
Coal  Co.  y.  Sanderson,  113  Pa.  St.  126,  67  Am.  Rep.  446): 
*'  Every  man  has  the  right  to  the  natural  use  and  enjoyment 
of  his  own  property;  and  if,  while  lawfully  in  such  use  and 
enjoyment,  without  negligence,  an  unavoidable  loss  occurs  to 
his  neighbor  it  is  damnum  absque  tnjuna."  But  this,  as  was 
shown  in  Collins  v.  Chartiers  VaUey  Oas  Co,^  131  Pa.  St.  148 
17  Am.  St.  Rep.  791,  does  not  go  beyond  proper  use  and  un« 
avoidable  damage.  It  was  accordingly  said  in  the  latter  case 
that  **the  use  which  inflicts  the  damage  must  be  natural, 
proper,  and  free  from  negligence,  and  the  damage  unavoid* 

able Hence  the  practical  inquiry  is:  1.  Whether  the 

damage  waa  necessary  and  unavoidable;  2.  If  not|  was  ii 
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BufiScientlj  obvious  to  have  been  foreseen,  and  also  preveni- 
able  by  reasonable  care  and  expenditure? 

This  brings  us  to  the  consideration  of  what  is  meant  by 
reasonable  care  and  expenditure.  In  the  Cbartiers  case  it 
was  said  in  the  charge  that  the  jury  might  have  found  that 
if  the  defendants  had  exercised  any  reasonable  judgment,  or 
investigated  or  paid  attention  to  it,  they  would  have  known 
that  the  injury  to  the  plaintiff  would  follow,  and  with  the 
outlay  of  a  *^^  small  amount  of  money  might  have  pre* 
vented  it.  These  remarks  appear  to  apply  equally  to  the 
present  case.  On  the  fact«  shown  it  could  hardly  be  con* 
tended  that  the  injury  was  unavoidable.  The  very  simple 
device  resorted  to  by  the  plaintiff  obviated  it,  and  there  was 
evidence  from  which  the  jury  not  only  might,  but  should,  have 
found  that  the  defendants  should  have  foreseen  the  result  of 
their  operations  and  provided  against  it.  In  regard  to  what 
is  a  reasonable  expense  in  this  oonnection,  neither  in  the 
Chartiers  nor  any  of  the  other  cases  has  it  been  necessary  to 
define  it  strictly,  but  it  is  clear  from  all  of  them  that  the  word 
''reasonable"  is  not  to  be  taken  in  a  narrow  sense.  It  is  not  to 
be  lost  sight  of  that  the  defendant's  right  to  injure  another's 
land  at  all,  to  any  extent,  is  an  exception,  and  the  burden  is 
always  upon  him  to  bring  himself  within  it  And  his  excep- 
tion is  founded  on  necessity  and  because  otherwise  he  would 
himself  be  deprived  of  the  beneficial  use  and  enjoyment 
of  his  own  land.  Unless  that  would  be  the  substantial  re- 
sult of  forbidding  his  action  he  is  not  within  the  immunity 
of  any  of  the  cases.  And  the  expense  which  will  absolve 
him  from  the  duty  of  preventing  the  injury  must  come  sub* 
Btantially  up  to  the  same  standard.  If  the  expense  of  pre- 
venting the  damage  from  his  act  is  such  as  practically  to 
counterbalance  the  expected  profit  or  benefit,  then  it  is  clearly 
unreasonable,  and  beyond  what  he  could  justly  be  called 
upon  to  assume.  If,  on  the  other  hand,  however  large  in 
actual  amount,  it  is  small  in  proportion  to  the  gain  to  him- 
self, it  is  reasonable  in  regard  to  his  neighbor's  rights,  and  he 
should  pay  it  to  prevent  the  damage,  or  should  make  compen- 
sation for  the  injury  done.  Between  these  two  extremes  lies  a 
debatable  region  where  the  cases  must  stand  upon  their  own 
facts,  under  the  only  general  rule  that  can  be  laid  down  in 
advance,  that  the  expense  required  would  so  detract  from  the 
purpose  and  benefit  of  the  contemplated  act,  as  to  be  a  sub- 
stantial deprivation  of  the  right  to  the  use  of  one's  own  prop* 
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«rt7.  If  damage  could  have  been  prevented  short  of  this  it 
is  injuria  which  will  sustain  an  action. 

In  regard  to  the  somewhat  analogous  right  of  eminent  do* 
main  over  a  public  franchise  previously  existing — a  right 
resting  on  the  same  basis  of  necessity — it  was  said  in  Pitt$* 
burgh  Junction  R.  K  Go's  Appeal,  122  Pa.  St.  511,  631,  9  Am. 
8t.  Rep.  128:  '^  The  location  claimed  for  defendant  is  a  matter 
of  economy,  not  of  necessity.  '^^  It  can  construct  its  road 
and  reach  its  terminus  by  another  route.  It  is  true  it  would 
be  expensive,  but  it  is  a  mere  question  of  money  and  engineer- 
ing skilL  It  is  not  entitled  to  run  through  plaintiffs  yard, 
and  cripple  its  facilities  for  handling  its  business  merely  to 
save  money";  and,  further  quoting  from  Pennsylvania  R.  R. 
Col's  Appeal,  93  Pa.  St.  150,  there  '*  must  be  a  necessity  that 
arises  from  the  very  nature  of  things,  over  which  the  corpora- 
tion has  no  control;  it  must  not  be  a  necessity  created  by  the 
company  itself  for  its  own  convenience,  or  for  the  sake  of 
economy."  While  it  is  not  meant  to  be  said  that  this  stan- 
-dard  should  be  enforced  without  qualification  against  private 
rights  to  the  natural  use  of  property,  it  nevertheless  illustrates 
the  basis  of  necessity  on  which  the  exercise  of  such  rights  to 
the  damage  of  another  without  compensating  him  must  rest. 
Each  party  has  clear  rights  to  the  use  and  enjoyment  of 
property,  and  each  must  concede  some  thing  for  the  preserva- 
tion of  the  other.  Where  conflict  is  irreconcilable  the  right 
to  use  one's  own  must  prevail;  but  it  can  only  do  so  without 
compensation  where  the  resulting  damage  is  not  avoidable  at 
all,  or  only  at  such  expense  as  would  be  practically  prohib- 
itory. 

In  the  charge  and  answers  to  several  of  the  points  the 
learned  judge  used  the  expressions  '*  at  slight  expense,''  ^*  at 
email  expense,"  etc.,  in  reference  to  the  duty  of  defendants 
to  prevent  the  salt  water  from  flowing  on  plaintiff's  land. 
This  was  not  giving  the  jury  a  proper  standard. 

Judgment  reversed  and  venire  de  novo  awarded. 

SuRFAOB  Watkbs — DisoHABOB  OT  09  LowsR  OwHBB.— The  own«r  of  ih« 
higher  of  two  adjoining  tenements  hat  an  easement  to  have  all  waters  fall- 
ing or  accumnlating  on  his  land  discharged  over  the  lower  tenement^  to  tho 
•ame  extent  as  they  would  be  discharged  in  a  state  of  natnre:  Onxif  ▼.  Jlfe- 
Wiliianu,  98  Gal.  167;  85  Am.  St.  Rep.  163,  and  note;  note  to  Sharpe  r. 
BchdhU,  42  Am.  81  Rep.  839,  where  the  cases  are  collected;  hat  a  landowner 
4>r  munioipal  oorporation  may  not  lawfaUy  oolleot  surface  water  into  aa 
Artificial  channel  and  pour  it  on  another*s  luids  PcUoka  TawtMp  ▼•  H^pkkm^ 
131  Ind.  142;  31  Am.  St  Rep.  417,  and  note. 
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MOOBB   V.   GOPLBT. 
{166  Pbhmrltauza  BsAxa,  2M.] 

BfDnroB,— Book  Aoooumt  Aoainst  Marribd  Womav  ii  not  proof 
/ack  of  seiricM  rendered  and  of  an  express  nudertaking  of  snoh 
woman  to  tnbjeet  her  separate  estate  to  liability  for  their  paymentb 

HunAiTD  AHD  Wm. — LiABiLrrr  ov  Husbakd  fOB  KnonaARm. — A  hue* 
band  Uring  with  his  wife  is  liable  for  necessaries  furnished  to  his  wife 
and  children  with  or  without  his  knowledge,  and,  if  famished  and 
charged  to  the  wife  alone,  she  is  not  liable  therefor  oat  of  her  separmtv 
estate,  nnless  she  expressly  ondertakes  to  become  so.  Her  undertak- 
ing is  ncTcr  presnmed,  bat  mast  be  shown  affirmatively. 

HmBAMD  AHD  Win— LlABILITT  OV  WiFB  VOB  SutVIOBS  OF  PHTBIOXAir. — A 

wife  living  with  her  hasband  is  presumed,  in  sending  for  a  physician, 
to  act  as  his  agent»  and  as  pledging  his  credit  only.  The  fact  that  tho 
physician  charges  her  individually  upon  his  books  for  the  servioes  ren« 
dered  her  and  her  children  does  not  make  her  separate  estate  liablo 
therefor  in  the  absenoe  of  an  express  promise  by  her  to  pay. 

■ 

Action  on  book  account  for  medical  fleryices  rendered  to  a 
married  woman.  Judgment  for  plaintiff.  Defendant  ap- 
pealed. 

T.  Robinson^  for  the  appellants. 

J.  M.  Oalbreath  and  J.  B.  MeJunkin,  for  the  appellee. 

***  Williams,  J.    This  appeal  brings  before  us  an  extra* 
ordinary  record.    The  action  was  brought  against  a  married 
woman  in  order  to  charge  her  separate  estate  with  the  amount 
of  an  account  for  medical  services  rendered  to  herself  and 
her  children  while  living  with  her  husband.    Upon  the  trial 
In  the  court  below,  and  at  the  suggestion  of  the  learned  trial 
judge,  a  verdict  was  taken  by  consent  in  favor  of  the  plain- 
tiff for  the  amount  of  the  account  ^'  subject  to  the  opinion  of 
the  court  on  legal  points  reserved."    This  appears  upon  the 
minutes  of  the  trial,  and  regularly  the  points  reserved  should 
then  have  been  put  upon  the  record  either  by  a  special  ver- 
dict or  by  a  distinct  reservation  stating  the  question  of  law 
held  under  advisement.    The  points  reserved  are  not  stated 
in  any  manner  on  the  record,  and  for  this  reason,  if  for  no 
other,    the  judgment   should    be  reversed.    But  we   have 
groped  through  the  defendant's  points  and  the  opinion  of 
the  court  to  satisfy  ourselves  upon  what  question  the  judg- 
ment ••^  of  the  court  appeared  to  rest,  in  order,  if  possible, 
to  save  a  retrial  of  this  small  case.    We  conclude  that  the 
fourth  and  fifth  points  of  the  defendant  raised  the  only  legal 
question  in  the  case,  and  that  the  reservation  was  therefore 
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intended  to  be  of  the  question  whether  a  book  account 
against  a  married  woman  afforded  proof,  prima  facie^  both  of 
the  services  rendered  and  of  the  express  undertaking  of  such 
married  woman  to  subject  her  separate  estate  to  liability  for 
their  payment.  The  learned  judge  ruled  this  question  in 
favor  of  the  plaintiff,  and  accordingly  entered  judgment  in 
his  favor.  In  speaking  of  this  question  he  said  that  a  book 
account  against  a  married  woman  **  would  have  the  samo 
weight,  force,  and  effect  toward  proving  a  contract  or  prom* 
ise  on  her  part  to  pay  the  debt  as  an  ordinary  book  account 
would  have  against  any  individual."  This  statement  over- 
looks the  disability  of  the  married  woman,  and  the  primary 
liability  of  the  husband  for  the  support  of  his  family. 

While  the  power  of  the  husband  over  the  separate  estate 
of  his  wife  has  been  taken  away,  his  liability  for  her  support 
and  that  of  his  children  remains.  He  is,  at  least  for  tho 
purpose  of  providing  necessaries,  the  head  of  his  household, 
and  he  is  liable  for  such  necessaries  furnished  to  his  wife 
and  children  whether  with  or  without  his  knowledge.  His 
wife  is  not  liable  unless  she  expressly  undertakes  to  become 
BO.  Her  undertaking  is  never  presumed,  but  must  be  shown 
affirmatively.  The  act  of  delivery  of  the  goods  to  her,  or 
the  fact  that  the  creditor  has  chosen  to  charge  them  to  her, 
is  not  enough.  This  might  tend  to  show  the  desire  of  the 
creditor  to  reach  her  estate,  but  it  does  not  tend  to  show  her 
agreement  that  he  shall  do  so.  If,  as  we  assume,  this  waa 
the  question  reserved,  the  judgment  should  have  been  entered 
in  favor  of  the  defendant  non  obstante  veredicto.  It  was  the 
duty  of  the  plaintiff  to  show,  in  addition  to  the  entries  upon 
hifl  books  debiting  the  married  woman  with  his  medical 
services  rendered  to  her  and  her  children,  her  promise  to 
pay.  In  the  absence  of  such  proof  the  legal  presumption  is 
that  in  sending  for  a  physician  she  was  acting  as  the  agent 
of  her  husband,  and  pledging  only  his  credit. 

The  judgment  appealed  from  is  now  reversed,  because:  1. 
No  reserved  question  is  stated  in  any  manner  on  the  record; 
and  2.  Because  upon  the  only  legal  question  raised  by  the 
defendants'  points  the  ruling  of  the  court  below  was  erro- 
neous. ^^^^^^ 

SviDBNOB.— fiooKS  ov  AooovHTt  Bee  the  note  to  SeemrHif  Oo.  v.  Chroj/beal^ 
as  Am.  St  Bap.  816^  and  the  ezteaded  note  to  Owkm  Bank  t.  Knapp^  1^ 
Am.  Dea  191. 
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Ht7SBAWD  AVD   Win—LlABILITT  OV  HOSBAVD   lOK  NlCBaBABUB  FUB- 

mHBD  WiVB. — A  married  woman  is  not  liable  for  neoeuariea  famiihed 
lier  either  npon  an  ezpreu  or  implied  promise,  and  no  action  lies  against 
her  administrator  therefor,  though  he  have  assets:  Shaw  t.  Tkompmm,  16 
Pick.  198;  26  Am.  Dea  655,  and  note,  A  wife  is  aathoriied  to  pledge  the 
hnsband's  credit  for  necessaries  which  he  has  refused  or  neglected  to  for* 
nish:  Bergh  r.  Wamer,  47  Minn.  250;  28  Am.  St.  Bap.  362,  and  noU; 
MorriMm  ▼.  HoU,  42  N.  H.  478;  80  Am.  Dec.  120,  and  note.  A  hosband  is 
not  liable  for  neoessariee  famished  a  wife  on  her  crediti  and  not  on  that  of 
the  husband,  eren  if  she  is  liriug  with  him,  and  whether  they  were  sap- 
plied  on  her  credit  or  that  of  the  hnsband  is  a  question  for  the  Joiys  MUtktXL 
v«  Trtamr^  11  Qa»  824;  56  Am.  Deo.  421^  and  note. 


Webb's   Estate. 

(U5  PamonrLTANii.  Btatb,  880.] 

BZBOUTOBS  AND  ADMIHIBTRATOBS— FUNBBAL  BZPBNflBB— TOMB0IOir&^Tbe 

expense  of  a  suitable  tombstone  over  the  grave  of  a  decedent  is  a 
legitimate  item  of  credit  in  the  accounts  of  an  executor,  even  when  no 
provision  on  the  subject  is  made  in  the  will  of  the  testator. 

SXBOOTOBS   AND    ADKIIIISTBATORS — ^LlABLB  OmLT  POB  NbQLIOBNOB. — Sx- 

ecutors,  administrators,  or  trustees  acting  with  good  faith,  and  without 
any  willful  default  or  fraud,  are  not  responsible  for  any  loss  that  may 
arise  to  the  estate  which  they  represent.  They  are  not  liable  beyond 
what  they  actnally  receive  unless  guilty  of  gross  negligenoe. 
SzBOUTOBa  AND  Administbators  —  Liability  fob  Loss  to  EsTATB.^If 
an  attorney  employed  by  a  testator  to  procure  a  judgment  is  afterward 
employed  by  the  executor  to  collect  it^  and,  after  he  collects  it,  faila  to 
account  for  it  because  of  his  insolvency  the  executor  is  not  liable  to 
the  estate  for  the  loss,  unless  guilty  of  gross  negligence  in  failing 
to  attempt  to  collect  the  amount  of  the  judgment  from  such  attorney. 

/•  M.  and  W,  (7.  Tkompsoiif  for  the  appellant. 

H.  H.  Qoucher  and  O.  W.  FUeger^  for  the  appellee. 

^*^  Green,  J.  It  is  rather  surprising  that  after  two  ex- 
press decisions  of  this  court  to  the  contrary  the  auditor  and 
court  below  should  have  refused  a  credit  of  one  hundred  and 
twenty  dollars  paid  by  the  accountants  for  the  erection  of  a 
iombstone  over  the  grave  of  the  testator.  Both  McOlinsey^i 
Appeal,  14  Serg.  &  R.  64,  and  PorUr'i  EstaU,  77  Pa.  St.  43, 
decide  explicitly  that  an  allowance  for  such  an  expenditure 
is  entirely  proper,  and  credit  for  it  should  be  given  against 
the  estate  of  the  decedent  In  the  former  of  these  cases  the 
-expense  was  incurred  by  an  administrator  in  the  latter  by 
executors,  and  in  both  the  credit  was  allowed  without  the 
slightest  hesitation.    In  Porter^i  Estate^  77  Pa.  St.  48,  Mr. 
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Justice  Sbarswood,  delivering  the  opinion,  said:  '^Tbis  court 
has  recognized  the  expense  of  a  suitable  tombstone  over  the 
^ave  of  a  decedent  to  be  a  legitimate  item  of  credit  ia 
the  accounts  of  an  executor,  even  when  no  provision  on  the 
subject  was  made  in  the  will  of  the  testator." 

In  the  present  case  the  credit  claimed  for  this  purpose  was 
only  one  hundred  and  twenty  dollars,  which  was  entirely 
reasonable  and  proper  in  any  point  of  view.  Wynkoop  v. 
Wynkoopj  42  Pa.  St.  293,  82  Am.  Dec.  506,  contains  nothing 
mn  conflict  with  the  case  above  cited.  This  question  did  not 
arise  there,  and  in  any  event  the  act  of  burial  includes  all 
the  usual  incidents  of  decent  burial,  of  which  one,  at  least, 
is  the  erection  of  a  suitable  tombstone. 

As  to  the  surcharge  of  the  amount  of  the  Curry  judgment 
^'^  we  are  of  opinion  it  should  not  have  been  made.  The 
loan  was  made  by  the  decedent,  who  took  a  judgment  note 
for  it,  payable  five  years  after  date,  and  it  did  not  mature 
until  January  11, 1894.  The  decedent  employed  Mr.  Qraham, 
a  member  of  the  bar,  to  enter  the  judgment,  and  Mr.  Qraham 
did  so,  and  entered  his  appearance  for  the  decedent  as  plain* 
tiS  in  the  judgment.  The  record  remained  in  this  condition 
until  the  death  of  the  decedent,  which  occurred  in  1890.  The 
executors  employed  Mr.  Graham  as  their  counsel  in  the  set- 
tlement of  the  estate.  During  the  life  of  John  Webb  the 
interest  was  paid  to  him  as  it  fell  due,  and  after  his  death 
several  interest  payments  were  made  to  the  executors.  In 
January,  1892,  the  last  of  these  payments  of  interest  was 
made  to  the  executors,  and  Mr.  William  M.  Webb,  one  of  the 
•executors,  then  told  Mr.  Curry,  the  judgment  debtor,  that 
4hey  would  need  some  money  to  pay  legacies,  and  supposed 
they  would  have  to  sell  the  judgment.  Mr.  Curry  then  told 
Mr.  Webb  that  he  would  like  to  have  the  opportunity  of  pay- 
ing the  judgment,  and  said  he  thought  he  could  pay  it.  Mr. 
Webb  then  told  Mr.  Curry  that  Mr.  Graham  was  their  attor- 
ney, and  he  should  see  him  about  it,  and  arrange  the  pay- 
ment as  soon  as  was  convenient.  Afterward,  about  January 
26,  1892,  Mr.  Curry  paid  the  money  to  Mr.  Qraham,  who 
thereupon  satisfied  the  judgment  of  record. 

The  executors  filed  their  first  account  on  February  18, 1892, 
and  did  not  charge  themselves  with  the  money  paid  by  Curry 
io  Graham.  They  filed  another  account  on  August  6,  1893, 
and  it  was  on  the  audit  upon  this  account  that  the  auditor 
was  asked  to  surcharge  the  executors  with  this  money.    At 
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the  meeting  before  the  auditor  on  October  12, 1893,  both  of 
the  executors  testified  that  they  had  no  knowledge  of  the  pay* 
ment  of  the  money  due  on  the  Gurry  judgment,  either  when 
it  was  paid  or  afterward,  until  they  beard  of  it  on  that  audit 
That  Graham  had  never  told  them  of  it,  but  had  said  he 
could  have  the  money  when  the  account  was  confirmed. 
They  also  testified  that  Graham  was  their  counsel  through- 
out the  settlement  of  the  estate. 

It  cannot  be  doubted  that  the  payment  to  Graham  was  a 
good  payment,  and  that  the  accountants  could  not  be  charged 
with  supine  negligence  for  permitting  the  payment  to  be  made 
or  for  not  collecting  it  from  him  if  he  was  insolvent,  and  oi^ 
that  account  they  were  unable  to  collect  it. 

"^  The  leading  case  in  Pennsylvania  on  this  subject  ie 
Calhoun*8  Estate^  6  Watts,  185.  There  the  testator  had  recov-^ 
ered  a  judgment  against  solvent  debtors,  and  held  it  at  the 
time  of  his  death.  The  executors  issued  a  teire  facia$  to 
revive,  employing  the  same  counsel  who  had  been  employed 
by  the  testator.  Judgment  on  the  scire  facias  was  obtained, 
execution  issued,  and  certain  lands  were  levied  upon  and 
condemned  as  the  property  of  the  defendants  in  the  judg* 
ment.  Nothing  further  was  done  for  several  years,  when 
another  scire  facias  was  issued,  and  to  that  the  surviving 
defendant  pleaded  payment  with  leave,  and  then  that  pro* 
ceeding  rested.  Subsequently  other  proceedings  were  hady 
which  so  resulted  that,  if  the  money  was  collected  by  the 
counsel  of  the  executors,  it  was  embezzled  by  him,  and,  if  not, 
it  was  lost  through  his  neglect  in  conducting  the  proceedings* 
Testimony  was  given  to  show  that  the  attorney  had  collected 
the  money  and  used  it  himself.  On  the  settlement  of  the 
executors'  account  an  attempt  was  made  to  surcharge  them 
with  the  money  lost.  The  orphans'  court  surcharged  them^ 
but  this  court  reversed  the  decree,  and  held  that  the  executors 
were  not  liable.  Mr.  Justice  Rogers,  delivering  the  opinion,, 
said:  ^'Thus  executors,  administrators,  or  trustees  acting 
with  good  faith,  and  without  any  willful  default  or  fraud,  will 
not  be  responsible  for  any  loss  that  may  arise.  All  that  a 
court  of  equity  requires  from  trustees  is  common  skill,  com- 
mon prudence,  and  common  caution.  Executors,  adminis-^ 
trators,  or  guardians  are  not  liable  beyond  what  they  actually 
receive,  unless  in  case  of  gross  negligence;  for  when  they  act 
as  others  do  with  their  own  goods  and  with  good  faith,  and 
are  not  guilty  of  gross  negligence,  they  are  not  liable:  K<mig* 
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mMcher  ▼.  Eimmelf  1  Pen.  &  W.  213;  21  Am.  Dec.  874;  Thomjh 
Mon  v.  Brotony  4  Johns.  Gh.  619.  A  court  of  equity,  as  is  said 
in    Thompson  y.  Browne  4  Johns.  Gb.  619,  always  treated 

trustees,  acting  in  good  faith,  with  great  tenderness 

In  Roulh  v.  Howell^  8  Yes.  667,  the  same  point  was  ruled. 
JSxecutors  were  discharged  from  liability  for  a  loss  arising 
^om  the  insolvency  of  a  banker  whom  the  testator  had 
trusted,  and  with  whom  they  suffered  stock,  deposited  by 
the  testator,  to  remain.  This  principle  has  an  exceedingly 
strong  bearing  on  the  case  in  hand."  Speaking  of  the  action 
of  the  executors,  it  was  further  said:  '*They  reposed  confi- 
xience  where  the  testator  had  reposed  it;  for  it  "^  must  not 
be  forgotten  that  Mr.  Wright  was  the  counsel  selected  by 
the  testator  himself.  •  •  .  •  Nor  can  it  affect  the  liability  of 
the  executors  whether  Mr.  Wright  received  the  money  or  not, 
nor  in  what  capacity  he  received  it,  as  they  had  a  right  to 
repose  confidence  in  his  skill.  The  money  was  lost  by  his 
ciiisconduct,  and  the  cases  cited  show  that  trustees  who  act 
^ith  good  faith  are  not  liable  for  such  mismanagement  of 
their  agents  as  they  can  neither  foresee  nor  control." 

All  of  the  foregoing  has  been  many  times  affirmed  by  this 
court,  and  it  is  the  undoubted  law  of  the  commonwealth 
to-day. 

In  Moore\  Appeal^  10  Pa.  St.  438,  we  said:  ''The  general 
Tule  unquestionably  is  that  a  trustee  is  not  liable  for  more 
than  he  receives  of  the  profits  of  the  estate,  for  he  is  consid- 
ered in  the  character  of  a  stakeholder  or  bailiff.  If  you  wish 
to  surcharge  him  beyond  the  actual  profits  you  must  prove 
satisfactorily  supine  negligence  or  willful  default." 

In  Chafiibersburg  Saving  Fund  Aun^s  Appeal j  76  Pa.  St. 
203,  we  said:  ''It  is  well  settled  that  a  trustee  shall  not  be 
surcharged  for  a  loss  which  has  occurred,  in  case  he  has  exer- 
cised common  skill,  common  prudence,  and  common  caution; 
4>ut  for  supine  negligence,  or  for  willful  default,  he  shall  be 
lield  responsible,"  citing  several  cases. 

In  Landmesser'i  Appeal^  126  Pa.  St.  115,  12  Am.  St  Rep. 
£54,  a  guardian  placed  a  claim  in  the  hands  of  an  attorney, 
s,i  the  time  of  good  standing,  for  collection.  The  attorney 
having  collected  the  money  and  embezzled  it,  gave  the  guard- 
ian his  judgment  note  for  the  amount,  which  proved  worth- 
less, by  reason  of  the  maker's  insolvency.  In  such  case  the 
fact  that  the  guardian  declined  to  incur  costs  in  a  fruit* 
less  effort  to  enforce  payment  of  the  note  by  ordinary  pro* 
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cess,  or  to  apply  to  the  court  for  a  rale  on  the  attorney,  or  ta 
institute  a  criminal  prosecution  against  him,  was  not  such 
negligence  as  would  warrant  a  surcharge  of  the  amount  of 
the  note. 

Without  further  reference  to  the  adjudicated  cases,  and 
recurring  to  the  facts  of  this  case,  we  do  not  perceive  thus 
far  sufficient  evidence  of  supine  negligence  on  the  part  of 
these  executors  to  justify  a  surcharge  of  the  amount  in  the 
hands  of  their  attorney.  They  were  guilty  of  no  negligence^ 
in  allowing  him  to  receive  it.  He  was  trusted  by  their  tes* 
tator,  and  their  trusting  him  was  no  proof  of  negligence. 
They  were  guilty  of  "®  no  willful  default  and  of  no  fraud. 
They  did  not  know  the  money  had  been  collected  by  him  atr 
the  time»even  when  their  last  account  was  filed,  and  at  the  time- 
of  the  audit  they  had  no  sufficient  opportunity  to  enforce  col- 
lection from  him  by  adverse  proceedings.  They  testify  that  he^ 
assured  them  the  money  would  be  forthcoming  when  the  ac* 
count  was  confirmed.  While  that  is  no  excuse  for  his  not  pay- 
ing over  the  money,  it  is  a  reasonable  excuse  for  their  not 
having  it  at  the  moment  they  discovered  he  had  received  it,, 
and  even  at  the  close  of  the  audit.  It  is  true  the  orphans'  court 
referred  the  matter  back  to  the  auditor  to  hear  further  testi«» 
mony,  and  such  testimony  was  taken  in  May,  1894.  The  ac- 
countants were  then  examined  in  relation  to  this  matter,  and 
they  gave  full  testimony  upon  the  whole  subject.  But  for  some 
unaccountable  reason  they  were  not  asked  by  counsel  on  either 
side  what  was  the  reason  they  had  not  collected  the  money 
from  Qraham,  nor  whether  they  had  or  had  not  taken  any 
steps  to  collect  it,  nor  whether  Graham  was  insolvent.  Thi» 
was  dereliction  on  the  part  of  counsel  on  both  sides,  for 
which  we  do  not  feel  disposed  to  surcharge  them  at  this  time* 
As  the  asset  is  one  that  has  not  yet  been  administered,  it  i» 
still  the  subject  of  a  future  accounting  to  which  the  execu* 
tors  may  yet  be  summoned  by  citation,  when  the  whole  sub* 
ject  can,  and  certainly  ought  to  be,  thoroughly  investigated, 
especially  the  question  of  Qraham's  solvency.  We  only  de- 
cide now  that  on  the  present  state  of  the  record  we  do  not 
think  the  executors  should  be  surcharged  with  this  debt 
Should  they  fail  to  show  hereafter  that  they  could  not  have 
collected  the  money  after  they  were  informed  of  its  payment 
to  Graham,  a  very  grave  question  as  to  their  liability  to  be 
surcharged  will  arise.  If  any  false  sentiment  about  expoe* 
ing  the  insolvency  or  dishonesty  of  their  own  attorney  ahould- 
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deter  them  from  a  thorough  exhibition  of  the  matter,  they 
must  take  without  complaining  whatever  consequences  maj 
result 

The  decree  of  the  court  below  is  reversed,  and  the  record  is 
remitted,  with  instructions  to  restate  the  account  in  accord- 
ance with  this  opinion,  the  costs  of  this  appeal  to  be  paid  by 
the  appellee.  _^__ 

ExiOUTOBS  AND  AdMINISTRATOBS — CaBS  AMD  DnJGENCB    RlQITIRXD  OF 

iH  Managkmbnt  ov  Bstats. — Exeontort  and  administrators  ar«  only  re* 
qaired  to  exercise  ordinary  oare  and  diligence  in  managing  the  estate  they 
represent:  Moorf.y,  Mhtrtt  101  K.  O.  11;  9  Am.  St.  Rep.  17,  and  note.  This 
■abject  is  folly  treated  in  the  extended  note  to  Tarver  ir.  Torrance,  12  Am. 
St.  Rep.  811-316. 

ExscoTOBS  AND  Admivistbators—Funkral  Expkksbs—Tombstonb  as 
Part  of. — A  grayestone,  if  simple  and  inexpensive,  may  properly  be  re* 
garded  as  part  of  the  funeral  expenses  if  the  estate  is  solvent:  MoulUm  t. 
BmWi,  16  R.  I.  126;  27  Am.  St.  Rep.  72a  To  the  same  effect,  Van  Shnan  ▼. 
Superior  Court,  76  Gal.  689;  9  Am.  St.  Rep.  258,  and  BendaU  ▼.  Bendall,  24 
Ala.  295;  60  Am.  I>eo.  469.  No  action  lies  against  an  adiniuistrator  for  the 
•est  of  a  monument  to  the  intestate,  erected  at  the  request  of  the  widow  and 
Against  the  wish  of  the  administrator,  although  the  statute  authorizes  the 
probate  court  on  the  settlement  of  an  estate  to  allow  a  reasonable  snm  for  a 
monament:  iSweeiwyT.  MMoon,  139  Mass.  304;  52  Am.  Rep.  706. 
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HumxnPAL  Ck>BPORATioN8— Ratiyioation  ov  Unauthorizkd  Aon  ov 
AoBNTB. — The  council  of  a  municipality  may  adopt  an  unanthorixed 
act  done  for  the  benefit  of  the  city  by  one  of  its  officers  and  assume  a 
debt  so  oontracted.  The  question  of  adoption  it  one  exclusively  for 
the  city,  and  with  which  the  citizen  has  nothing  to  do. 

MumciPAL  CoBFORATioir  HAT  Ratift  Unauthorizkd  Acts  and  contract* 
of  its  agents  or  officers  which  are  within  the  scope  of  the  corporate 
powers. 

MuNiorPAL  Corporations— nNAUTHORizxD  Chanqi  ov  Orads— Ratotoa* 
TION.— Although  the  change  in  the  grade  of  a  street  is  made  by  mu* 
nsoipal  officers  without  authority  of  ordinance,  the  eity  council  may 
•abseqnently  adopt  and  ratify  such  unanthorixed  ad 

Appeal  from  a  final  decree  confirming  the  report  of  view- 
ers, assessing  damages,  costs,  expenses,  and  benefits  arising 
from  grading  and  paving  Shiloh  street  in  the  city  of  Pitts* 
burg, 

C  L,  Powers,  for  the  appellants. 

W.  0.  Morcland  and  T.  D.  Carnahan,  for  the  appellee. 
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■••  Green,  J.  The  viewers  in  their  report  found  specific 
cally  that  the  change  of  grade  from  the  grade  established  by 
the  ordinance  of  March  16,  1888,  was  necessary  to  make  a 
connection  with  Grandview  avenue,  and  that  the  grading  uf 
Shiloh  street  had  been  partly  '*^  done  under  the  ordinance 
of  1884,  and  before  the  grade  of  Grandview  avenue  was  es- 
tablished. They  also  found  that  the  change  involved  an 
additional  cost  of  about  one  thousand  dollars;  but  that 
the  benefit  of  the  change  was  fully  equal  to  the  additional 
cost  and  damage,  and  that  the  properties  along  the  line 
of  the  street  were  benefited  to  the  extent  of  any  and  all 
damage  which  may  have  been  caused  by  the  change.  They 
also  found  that  the  total  amount  of  damages,  costs,  and  ex- 
penses of  the  improvement  was  thirteen  thousand  one  hun- 
dred and  twenty-six  dollars  and  sixty-one  cents,  and  that 
said  total  amount  is  not  in  excess  of  the  worth  and  value  of 
the  improvement.  They  then  ascertained  and  reported  the 
damages  sustained  by  the  owners  and  the  benefits  conferred 
by  the  improvement,  and  fixed  and  reported  the  amounts  to 
be  paid  by  the  owners  who  were  benefited. 

The  only  real  question  now  in  dispute  under  the  exceptions 
is  the  power  of  councils  to  make  the  change  of  grade  without 
a  special  ordinance  to  that  effect  The  exceptants  claim  that 
this  change  could  not  be'  made  without  a  special  ordinance 
to  that  effect.  The  power  of  the  councils  to  change  the 
grade  by  means  of  a  special  ordinance  is  not  controverted. 
But  it  is  very  familiar  doctrine  that  councils  may  by  subse- 
quent ratification  validate  and  adopt  an  unauthorized  act  of 
their  agents,  officers,  and  employees. 

Thus,  in  McKnight  v.  City  of  Pittsburgh,  91  Pa.  St  273, 
which  was  a  scire  faciaa  upon  a  municipal  lien  against  a  lot- 
owner  to  enforce  payment  for  work  done  in  the  grading  of  a 
street,  and  the  defendant  contended,  as  here,  that  the  grade 
originally  established  had  been  changed  by  the  city  engineer 
without  the  authority  of  any  ordinance,  we  held  the  defendant 
liable  to  pay  because  the  work  of  the  engineer  in  changing 
the  grade  was  subsequently  adopted  by  the  city.  Gordon,  J., 
delivering  the  opinion,  said :  ** The  difiiculty,  however,  is  found 
in  the  fact  that  between  the  time  of  the  making  of  the  ordi- 
nance and  the  letting  of  the  contract  a  grade  for  Ridge 
street  was  adopted  by  the  proper  authorities.  Such  being 
the  case,  the  engineer  exceeded  his  authority  when  he  disre- 
garded that  grade  and  adopted  a  new  one,  and  the  city,  at 
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any  time  before  the  adoption  by  it  of  the  work  done  by  the 
contractor,  might  have  repudiated  the  act  of  its  engineer  and 
avoided  the  contract.  But  it  could  not  do  this  after  such 
adoption;  for,  as  in  the  case  of  a  private  person,  it  having  the 
power  to  contract,  the  power  to  adopt  a  contract  made  for  its 
**^  benefit  is  necessarily  involved  in  the  original  power.  It 
is  indeed  but  a  question  of  power  that  we  have  to  consider; 
that  being  determined,  all  is  determined.  Hence,  we  repeat, 
the  city  having  the  undisputed  power  to  establish  grades  and 
to  make  contracts  for  paving,  the  correlative  power  of  adopt- 
ing grades  and  contracts,  made  by  its  officers  for  its  own  ben- 
efit, necessarily  follows." 

We  followed  the  same  ruling  in  City  of  PhUaddphia  v. 
HaySy  93  Pa.  St.  72.  We  held  there  that  although  the  agent 
of  the  city  exceeded  his  authority,  as  the  contract  was  one 
which  the  city  might  have  authorized,  it  could  waive  the 
irregularity  and  adopt  the  contract  after  it  was  made. 

The  question  of  adoption  is  one  exclusively  for  the  city, 
and  with  which  the  citizen  has  nothing  to  do.  We  said  in 
the  opinion,  '*  but  under  the  powers  vested  in  the  city  coun- 
cils, already  referred  to,  there  is  no  doubt  that  they  could 
have  approved  and  accepted  the  work,  and  so  have  bound 
the  city." 

In  Silsby  Mfg.  Co.  v.  Allentown,  163  Pa.  St  819,  we  held 
that  councils  of  a  municipality  may  adopt  an  unauthorised 
act  done  for  the  benefit  of  the  city  by  one  of  the  municipal 
oflScers,  and  assume  the  debt  so  contracted. 

In  1  Dillon  on  Municipal  Corporations,  section  468,  it  is 
aaid:  **  A  municipal  corporation  may  ratify  the  unauthorized 
acts  and  contracts  of  its  agents  or  officers  which  are  within 
the  corporate  powers,  but  not  otherwise." 

There  is  no  contention  upon  the  correctness  of  the  forego- 
ing principles.  The  only  remaining  question  therefore  is 
upon  the  adoption  and  ratification  of  the  work  done  upon  the 
street  after  the  change  of  grade.  Upon  that  subject  there  is 
no  possibility  of  controversy,  because  the  claim  of  the  city  is 
founded  upon  the  work  thus  done.  The  report  of  the  viewers 
aets  out  the  fact  of  the  change,  and  describes  the  character, 
cost,  and  expense  of  the  work,  and  fixes  the  amount  to  be 
paid  by  each  owner  under  the  assessment  for  benefits  oc- 
casioned by  the  work.  That  report  was  confirmed  at  the 
instance  of  the  city,  and  this  action  of  scire  facias  is  brought 

to  recover  for  that  very  work.    It  is  asserted  by  counsel  for 
AX.  Br.  asp^  vok  xuv.-« 


674  Jarscxi  Manufaoturimo  Co.  v.  Kerb.        [Penn. 

the  city  in  bis  counter-statement  that  the  work  was  accepted 
b^  the  city,  and  this  statement  is  not  denied  by  the  appel^ 
lants. 

We  see  no  error  in  this  record. 

Judgment  affirmed.  

MuHioiPAL  CoRPOBATioirs— PowBR  TO  RATivr  Uhaitthorizkd  Acii  Of 
A0KMT8. — ^A  maoicipal  oorpontion  may  become  liable  for  ■eryices  performed 
for  it  under  the  direotum  of  its  officers  though  in  excess  of  their  aathority, 
proTided  they  are  aooepted  and  ratified  by  it  after  being  brooght  to  its 
official  knowledge:  Murphy  T.  Aibina,  22  Or.  106;  29  Ahl  St.  Rep.  678» 
and  note.  See  the  note  to  CfuUa  PerehatU^  Mfg.  Qo.  t.  OnfMUa.  42  Am. 
BkRep.  692. 


Jabeoki  Manufaotijrino  Company  v.  Kbbb. 

pyU  PBMMRLTiJnA  SKASS,  tt9.| 

(EUuHi— Warrahtt. — If  a  known,  described,  and  definite  article  is  ordered 
of  a  mannfaotnrer,  although  it  is  stated  to  be  required  by  the  pur- 
ehaaer  for  a  particular  purpose,  yet^  if  each  definite  article  is  supplied, 
there  is  no  warranty  that  it  shall  answer  the  particular  purpose  in^ 
tended  by  the  buyer;  nor  does  a  representation  by  the  seller  that  it  is 
as  good  aa  any  in  the  market  oonstitnte  a  warranty  that  it  shall  answer 
such  purpose. 

Assumpsit  for  the  price  of  tnbing  and  other  articles  used 
in  drilling  and  operating  oil  and  gas  wells.  The  opinion  of 
the  trial  court  referred  to  in  the  opinion  below  was  as  fol- 
lows: "Defendant's  agent  went  to  plaintifiF's  representative 
to  purchase  gas-well  supplies.  He  was  informed  that  plain- 
tiff was  selling  Pennsylvania  tubing.  He  remarked  that  at 
one  time  the  reputation  of  that  pipe  was  not  good.  Plaintiff's 
agent  replied  that  it  was  now  as  good  as  any  in  the  market. 
Defendant's  agent  then  ordered  this  tubing.  When  it  was 
put  in  the  well  the  joints  leaked.  Plaintiff  furnished  new 
pipe  without  charge.  Defendant  here  seeks  to  hold  plaintiff 
for  his  loss  and  expense  whilst  putting  in,  attempting  to  use, 
and  removing  the  first  string  of  pipe.  The  court  rejected  an 
offer  to  prove  the  amount  of  this  loss  and  damage.  This 
constitutes  the  ground  of  defendant's  motion  for  a  new  triaL 
It  is  conceded  by  defendant's  counsel  that  defendant  ordered 
the  Pennsylvania  tubing,  and  that  he  got  what  he  ordered* 
It  is  also  conceded  that,  if  this  order  had  been  given  with* 
out  representations  on  the  part  of  plaintiff  as  to  the  quality 
of  this  tubing,  defendant  could  not  set  off  these  damages.   It 
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it  contended,  however,  that  because  plaintiff,  knowing  that 
the  tubing  was  for  a  gas-well,  stated  that  this  pipe  was  as 
good  as  any  in  the  market,  there  is  an  implied  warranty 
which  creates  a  liability.  The  representation  does  not  change 
the  nature  of  the  transaction.  The  order  is  for  this  particu- 
lar pipe.  It  is  not  alleged  that  the  representation  was  made 
in  bad  faith.  This  being  conceded,  the  statement,  although 
it  may  have  induced  the  purchaser  to  buy,  does  not  increase 
the  liability  of  the  seller.  This  is  not  a  case  of  a  party 
directing  a  manufacturer  or  dealer  to  fit  out  bis  gas- well  with 
tubing.  It  is  the  case  of  a  purchaser  ordering  a  particular 
make  of  pipe — induced  to  do  so,  it  is  true,  by  the  statements 
of  the  seller,  made,  moreover,  in  good  faith.  The  position 
taken  by  defendant  is  that  this  puts  him  in  the  same  posi- 
tion as  if  he  had  required  and  received  an  express  warranty 
as  to  the  quality  of  the  tubing.  We  cannpt  agree  with  him 
in  this,  and  hence  are  of  opinion  that  a  new  trial  should  bo 
refused."    Judgment  for  plaintiff;  defendant  appealed. 

/•  Dotyy  W.  K.  J4nn%ng8j  and  H.  &  Oraig^  for  the  appellant, 

A.  L.  WeU^  for  the  appellee. 

^'  Pbr  Curiam.  The  learned  judge  of  the  court  below 
in  his  opinion  on  the  motion  for  a  new  trial  has  expressed 
with  much  force  and  clearness  the  precise  considerations 
which  cover  and  control  the  whole  of  the  defendant's  case. 
The  evidence  upon  which  the  defendant  relied  was  briefly 
but  carefully  reviewed,  and  was  effectively  shown  to  be  insuf* 
ficient  to  make  out  any  case  of  implied  warranty.  There 
was  but  one  witness  examined  for  the  defendant,  and  his 
testimony  failed  to  show  any  thing  more  than  an  order  for 
Pennsylvania  tubing,  and  without  any  agreement  or  even 
proposition  that  it  should  be  ^  tested."  Nor  does  the  testi- 
mony show  any  representation  by  the  plaintiff's  agent  that 
the  tubing  should  be  any  other  than  Pennsylvania  tubing, 
which  he  said,  it  is  true,  was  as  good  as  any  in  the  market, 
bat  which  he  did  not  engage  to  furnish  of  any  particular 
quality,  nor  for  any  particular  purpose.  We  think  the  case 
upon  the  defendant's  testimony  comes  within  the  third  class 
designated  in  Mr.  ^'^  Justice  Mellor's  classification  in  Jtmen 
T.  Just,  L.  B.  8  Q.  B.  197,  to  wit:  ''  Thirdly,  where  a  known, 
described,  and  definite  article  is  ordered  of  a  manufacturer, 
although  it  is  stated  to  be  required  by  the  purchaser  for  m 
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particular  purpose,  still  if  the  known,  described,  and  defined 
thing  be  actnally  supplied  there  is  no  warranty  that  it  shall 
answer  the  particular  purpose  intended  by  the  buyer: 
ChanUr  t.  Hopkim,  4  Mees.  &  W.  399;  Ollivani  t.  BayUy^ 
5  Ad.  &  EL,  N.  8.,  288.'' 

The  rejected  offer  of  testimony  was  not  different  in  any 
material  sense  from  the  testimony  previously  given. 

Judgment  affirmed.  ^^^_ 

Saum— Wabrahtt,  Whut  mcfx  Impuid. — Where  a  kiiowii«  deeeribed^ 
Aad  defined  artiole  is  ordered  of  a  mauufaetarer,  and  the  ezaot  thing  bar* 
gained  for  is  enppUed,  there  ia  no  implied  warranty  of  ita  fitneae  for  the 
«ae  intended  by  the  pnrohaaer,  although  it  may  hare  been  stated  by  him 
that  it  was  required  for  a  partienlar  parposet  Mihoawkee  BcUer  Oo.  v. 
JhmecMf  S7  Wis.  120;  41  Am.  St.  Bep.  33^  and  note.  See^  •Uo^  ^ragg  v» 
ManH  24  Am.  Bep.  107. 


Gbobtzinger  V.  Kakk. 

PS6  PSMMIILTAinA  Stat^  698.] 

-WiSBUrrr.— An  ofler  to  sell  harneas  leather,  if  made  by  letter 
taining  the  statement  that  *'  Our  leather  is  now  thoroughly  tanned,* 
and  aooepted  by  letter  stating  that  **  If  your  leather  ii  thoroughly  tanned 
now,  and  all  right  in  other  respects,  we  would  take  it  as  before,"  oon* 
statutes  m  sale  with  a  warranty  that  the  leather  furnished  shaU  be 
'*  thoroughly  tanned." 

AssxncpsiT  for  the  prioe  of  leather.   Judgment  for  plainti£h» 
and  defendant  appealed. 

A.  Jsrotfl  Gfid  /•  Oohen^  for  the  appellant 

/•  MeOleave  and  D.  T.  Watson^  for  the  appellee. 

^^  Gbben,  J.  When  the  plaintiff  wrote  to  the  defendants 
on  February  19, 1891,  **  Our  leather  is  now  thoroughly  tanned; 
will  reshipon  Saturday,  hoping  the  same  will  exist  as  before," 
and  the  defendant,  replying  thereto,  on  February  20,  1891, 
wrote,  **  But  if  ^*  your  leather  is  thoroughly  tanned  now,  and 
all  right  in  other  respects,  we  would  take  it  as  before  in  order 
to  have  it  when  trade  will  be  better,"  etc.,  the  subject  of  the 
negotiation  between  them  must  be  considered  as  ^  thoroaghly 
tanned  leather."  That  is  what  the  defendant  was  willing  to 
buy,  and  that  was  what  the  plaintiffs  said  was  the  oharacter 
of  the  leather  they  would  ship.  The  defendant  said,  '*  If  your 
leather  is  thoroughly  tanned,"  etc.  The  word  "if"  made  the 
order  conditional|  and  when  the  plaintiffs  shipped  leather 
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after  that  to  tbe  defendant,  it  was  upon  the  expreee  condition 
that  it  should  be  '^  thoroughly  tanned.*'  As  we  understand 
the  correspondencey  this  condition  attached  to  all  shipments 
to  be  made  subsequently  thereto.  We  haya  no  hesitation  in 
placing  the  oontract  within  the  line  of  cases  illustrated  by 
Philadelphia  eU.  Iran  Co.  y.  Hoffman  (Penn.,  Feb.  1, 1886)»  4 
Atl.  Rep.  848,  in  which  the  contract  was  for  the  sale  and  de» 
liTery  of  iron  *'  strictly  neutral,"  and  we  said,  '*  We  are  clearly 
of  opinion  that  the  contract  of  sale  in  this  case  created  a  war« 
ranty  as  to  the  quality  of  the  iron.'* 

HoUoway  t.  Jaeoby,  120  Pa.  St.  688,  6  Am.  St.  Rep.  787,  is 
another  instance  of  the  same  kind.  The  defendant  offered  by 
letter  to  sell  plaintiff  a  carload  of  corn.  Plaintiff  replied  by 
letter  saying,  ^^  We  will  give  53  c  per  bushel  for  car  com,  pro- 
vided it  is  good  salable  corn/'  Defendant  answered,  '^We 
will  accept  your  offer  for  one  carload  of  corn."  We  held  that 
there  was  a  warranty  that  it  was  good  salable  corn.  Mr.  Jus* 
tice  Paxson,  delivering  the  opinion,  said:  ^'The  acceptance  of 
the  plaintiff's  offer  was  an  agreement  to  send  him  a  carload 
of  good  salable  corn,  and  not  a  carload  of  corn  generally, 
without  regard  to  quality,  ns  was  assumed  by  the  referee. 
We  are  of  opinion  that  there  was  an  implied  warranty  that 
the  corn  was  goo<l  salable  com.  It  was  this  the  plaintiff 
bought,  and  the  corn  delivered  was  not  of  this  description.'* 

In  Holt  V.  Piej  120  Pa.  St.  44D,  the  defendant  ordered  lum- 
ber by  letter  from  the  plaintiff  in  the  following  words,  ^'  Enter 
the  following  order  of  good  sound  hemlock  lumber."  Plaintiff 
by  letter  accepted  the  order,  and  shipped  lumber,  which  it  was 
alleged  was  not  good  sound  hemlock.  Our  brother  Williams 
in  the  opinion  said:  *'  If,  when  the  lumber  reached  its  desti* 
nation,  it  was  not  good  sound  hemlock,  such  as  HoU  ordered 
and  Pie  agreed  to  furnish,  to  that  extent  performance  of  the 
contract  ^'  was  defective.  Holt  was  not  under  obligation  to 
accept  any  quality  of  lumber  except  that  for  which  he  had 
contracted,  and  he  had  a  right  to  decline  to  pay  for  lower 
grade." 

In  Pratt  y.  Paules  (Penn.,  March  8, 1886),  4  AtL  Rep.  761, 
the  plaintiff  ordered  slate  from  defendant,  saying  in  his  let- 
ter, '*  Shipment  must  be  strictly  No.  1  in  quality,  no  gray* 
backs  or  scabs.**  Defendant  replied,  '^  Can  fill  your  entire 
order  at  once."  We  held  that  these  communications  created 
an  express  warranty,  saying,  *^  He  (plaintiff)  was  entitled  to 
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receive  slate  of  quality  No.  l,  free  from  icabi  and  gray* 
backs.'' 

So,  in  the  case  at  bar,  the  plaintiffs  said  to  the  defendant^ 
after  complaints  had  been  made  by  the  defendant  to  the 
plaintitb,  that  their  leather  had  come  back  to  him  from  his 
customers  because  it  was  not  thoroughly  tanned,  **  Our  leather 
is  now  thoroughly  tanned.  Will  reship  on  Saturday,  hoping 
the  same  will  exist  as  before.*'  And  the  defendant,  replying 
to  that  letter,  said,  *'  But  if  your  leather  is  thoroughly  tanned 
now,  and  all  right  in  other  respects,  we  would  take  it  as  be* 
fore,"  etc  These  letters  make  a  contract  to  which  both  par* 
ties  assent,  that  the  leather  to  be  sent  must  be  thoroughly 
tanned  leather,  and  not  merely  leather  generally.  There 
were  special  reasons  why  the  defendant  was  obliged  to  have 
that  particular  quality  of  leather.  He  wanted  hameta 
leather,  and  he  offered  to  prove  that  harness  leather  must  be 
thoroughly  tanned,  and  could  not  be  used  as  such  unless  it 
was.  He  certainly  should  have  been  permitted  to  make 
such  proof.  All  the  offers  of  testimony  by  defendant  were 
rejected.  We  are  clearly  of  opinion  they  should  all  have 
been  received  so  that  the  case  could  go  to  the  jury  on  its 
merits.    The  assignments  of  error  are  all  sustained. 

Judgment  reversed  and  new  venire  awarded. 

Balm— Wamuhtt  Exnn  Whxv.— An  implied  wamntj  that  ooni  it 
good  aad  lalable  exists  where  one  to  whom  another  has  offered  to  seU  a  oei^ 
load  of  oom  wrote  that  he  woold  gire  a  oertain  prioe  for  it  per  bashel, 
"proTided  it  it  good  salable  oom,"  and  the  aeUer  replied  that  he  would  ae> 
oept  the  offer  "for  one  oarload  of  oom":  HoUowajf  ▼.  Jacobs,  120  Pa.  8k 
583;  6  Am.  St  Bep.  787,  and  note.  This  qnestion  wiU  be  found  foUy  die. 
eossed  in  the  notes  to  ffexter  t.  Bcut^  11  Am.  St  Bep.  879;  ^airbank  Om^ 
nktg  Co.  ▼.  Mtttger^  16  Am.  St  Rep.  768;  Morm  ▼•  Mflort^  23  Am*  St.  Bep^ 
794;  Hentkaw  v.  Bottintp  43  Am.  Dea  872|  and  the  extended  note  to  Bmd 
V.  EandaU,  9^  AuL  Deo.  tU. 
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Taylor  v.  Tbioh. 

P65  PSNHBTLTAIIIA  9tJLTM,  IB8.1 

Wnui— TBTAMmTABT  Gapaort. — ^Partial  Insahitt  aitfBol«iil  to  defeat 
a  will  is  not  aome  intermediate  stage  in  the  deTelopment  of  mental 
derangementi  bat  a  distnrbanoe  at  some  particular  point  of  the  mind 
not  inTolving  it  at  any  other  point.  Such  insanity  is  termed  adelnsion, 
and  a  will  made  nnder  the  inflaenoe  thereof  should  not  be  admitted  to 
probate. 

WiLLft— TssTAVSHTABT  OAPAcnT.— DiLusiov  tuffioient  to  aroid  a  will  is 
a  creation  purely  of  the  imagination  such  as  no  sane  man  oould  believe^ 
a  belief  in  the  ezistenoe  of  something  that  does  not  exist;  and  the  proof 
of  the  existence  and  influence  of  a  delusion  in  any  particular  case  may 
be  found  in  the  snrrender  of  the  will  to  imaginary  directions  regarded 
1^  the  Tiotim  as  the  directions  of  God,  or  of  spirits  speaking  to  him 
from  another  world,  or  to  the  control  of  an  impulse  due  to  an  imaginary 
state  of  facts. 

Wills— TcBTAnNTABT  OAPAcrrr. — Partial  Ihsanitt  sufficient  to  aroid 
m  will  is  a  derangement  of  one  or  more  faculties  of  the  mind  which 
prerents  freedom  of  action,  and  the  question  to  be  determined  in  any 
given  case  is  whether  the  act  under  investigation  was  done  upon  con* 
sideration  of  existing  facts,  or  under  influence  of  a  delusion  that  con* 
trolled  the  will  of  the  testator  and  destroyed  his  freedom  of  action. 

Wilis— Ti8TAMB)VTART  Oapacitt— Dslusions. — ^If,  upon  the  contest  of  a 
will,  it  is  claimed  that  the  testator  was  subject  to  a  delusion,  the  ques- 
tion for  the  jury  to  determine  is  not  the  soundness  of  the  peculiar 
Tiews  entertained  by  the  testator,  but  whether  they  so  impressed  his 
mind,  and  were  so  incorporated  into  his  mental  constitution,  as  to  con* 
trol  his  jndgment  in  regard  to  the  use  and  disposition  of  his  property 
so  as  to  prerent  him  from  perceiTing  or  appreciating  the  ordinary  duty 
he  owes  to  his  family,  or  their  daims  upon  him  as  a  father  in  that 
respect 

Wills— TisTAMSNTABT  OAPAorrr— Dslusions- Eytdbnoi.— If,  in  an  ac- 
tion contesting  the  ralidity  of  a  will,  on  the  ground  that  the  testator  was 
laboring  nnder  a  delusion  at  the  time  of  its  execution,  bat  was  other* 
wise  sane,  the  endenoe  should  be  confined  to  the  issue  as  to  the  exist* 
snoe  of  each  delusion,  and  evidenoe  of  the  testator's  general  insanity, 
as  to  whether  he  was  generally  competent  to  make  a  will  or  was  sane 
or  insane^  is  incompetent  and  inadmissible. 

Action  to  determine  the  validity  of  a  will.  Judgment  for 
the  defendants,  and  plaintiff  appealed. 

W.  B.  Rodgen^  R.  0.  Banking  and  /.  H.  Beal^  for  the  appel- 
lant. 

A.  Jf.  Brovm^  E.  P.  Douglas^  and  J.  D.  Brawn^  for  the  ap- 
pellees. 

**^  Williams,  J.  There  is  no  subject  that  has  given  rise 
to  more  extended  discussion  in  legal  and  medical  circles 
than  insanity.    The  tests  by  which  its  existence  and  extent 
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are  to  be  determined;  the  stage  of  deyelopment  at  whioh 
moral  accountability  ceases;  the  oircomstances  under  which 
civil  accountability  ought  also  to  cease,  and  contracts  to  lose 
their  legal  value  because  of  the  want  of  mental  capacity  on 
the  part  of  him  who  enters  into  them  to  form  an  intelligent 
judgment  or  give  an  intelligent  assent  have  been,  and  still 
are,  the  subjects  of  earnest  debate.  The  whole  subject  is,  how* 
ever,  better  understood  than  formerly,  notwithstanding  the 
want  of  entire  harmony  in  the  conclusions  that  have  been 
reached.  In  this  case  we  are  confronted  with  one  of  the  most 
difficult  and  delicate  questions  to  be  encountered  in  the  whole 
range  of  the  discussion.  The  controversy  is  over  the  testa- 
mentary capacity  of  one  who  is  admitted  to  have  been  com- 
petent  to  contract,  and  to  have  been  successfully  conducting 
a  large  business  requiring  careful  and  intelligent  personal 
supervision.  The  testator  was  a  man  of  good  intellectual 
endowments,  although  his  education  was  limited.  His  habits 
were  temperate.  He  was  industrious,  energetic,  economical, 
and  conducted  his  business  operations  with  more  than  the 
average  measure  of  business  sagacity.  In  the  common  or 
general  sense  of  the  word  he  was  a  thoroughly  sane  man. 
The  evidence  shows  that  the  religious  side  of  his  nature  waa 
strongly  developed  in  his  early  life.  He  became  an  active 
member  of  the  Baptist  Church  in  McEeesport,  where  he  lived, 
and  appears  to  have  been  gentle,  but  earnest  and  persevering 
in  his  efforts  to  do  good  to  those  with  whom  he  came  in  con- 
tact Gradually  he  seems  to  have  undergone  a  change  in 
views  which  affected  his  attitude  toward  his  church  and 
towards  church  work.  He  came  to  regard  all  forms  of  reli- 
gious effort,  including  preaching  and  pastoral  visitation,  as 
the  personal  duty  of  the  preacher  and  pastor,  for  which  no 
compensation  should  be  charged  or  received.  If  done  in  reli- 
ance on  God's  care  he  held  that  God  would  care  for  the  person 
who  served  Him.  He  interpreted  in  the  most  literal  manner 
the  sayings  of  Christ  regarding  the  power  of  faith,  and  the 
duty  of  an  implicit  trust  in  God.  His  attention  was  attracted 
to  the  subject  of  faith  cures,  and  to  certain  institutions  said  to 
rest  on  no  pecuniary  foundation  or  endowment,  but  on  the 
faith  *^  of  those  who  conducted  them.  In  two  of  these, 
that  of  (George  Miiller,  in  Bristol,  England,  and  that  of  Dr. 
Charles  CuUis,  of  Boston,  he  became  particularly  interested. 
He  visited  the  latter,  spending  some  days  at  it,  and  returned 
to  his  home  confirmed  and  strengthened   in  the  peculiar 
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tiewB  that  led  to  the  Tisit  About  1880  he  began  to  giye 
largely,  for  one  of  his  means,  to  both  these  institutions.  He 
kept  a  diary  in  which  many  of  his  donations  were  noted,  and 
in  which  his  peculiar  yiews  found  expression  in  the  most 
simple  and  unaffected  manner.  His  will  was  prepared,  and 
executed  on  the  twenty-second  day  of  February,  1882.  He 
did  not  die  untU  1893. 

During  the  years  following  the  execution  of  his  will  his 
mind  seemed  drawn  more  and  more  to  his  relation  to  God, 
to  the  importance  of  faith,  and  to  the  comparative  worthless* 
ness  of  the  usual  methods  of  church  work  and  worship. 
There  was  no  sudden  change  noticeable  in  him  at  any  time. 
His  peculiar  religious  ideas  had  become  quite  pronounced  at 
least  ten  years  before  his  will  was  made.  He  sought  to  prop- 
agate  them  by  personal  intercourse  with  his  neighbors  and 
by  occasional  missionary  tours.  He  prepared  and  circulated 
tracts.  He  opened  a  room  that  he  called  Faith  Chapel  in 
his  own  house,  where  he  conducted  religious  services  and 
taught  his  peculiar  views  about  faith.  He  tried  to  train  up 
a  band  of  disciples  to  propagate  his  views  and  to  work  cures 
by  faith.  Upon  the  shoulders  of  one  of  these  he  threw  his 
own  robe  with  the  declaration  that  God  told  him  to  do  so  in 
order  that  the  power  that  he  (Trich)  possessed  might  be 
communicated  thereby  to  his  disciple.  Failing  to  gather 
converts  from  among  the  members  of  his  own  family,  or  from 
his  neighbors  he  seems  to  have  grown  cold  toward  them  and 
finally  to  have  regarded  them  with  a  strange  mixture  of  in* 
dignation  and  pity.  When  his  son  Judson  was  sick  he  said 
he  thought  his  own  faith  would  be  sufficient  to  keep  him 
alive.  After  his  son  died  he  said  ^'  the  poor  boy  had  n't 
faith,'' and  had  died  for  that  reason;  adding  that  he  ''did 
not  expect  to  die  because  he  had  sufficient  faith  to  keep  him* 
self  alive."  Of  his  family  generally  he  did  not  speak  un» 
kindly,  said  one  of  the  witnesses,  but  he  appeared  to  feel  as 
though  he  was  ''  called  upon  by  the  Lord  to  reject  them  en- 
tirely if  they  persisted  in  refusing  to  obey  the  teachings  of 
faith,"  as  he  understood  them. 

*^^  Entertaining  these  views,  when  he  made  his  will  he  did 
not  mention  his  children.  He  provided  for  his  wife  during 
her  life,  but  gave  his  entire  estate  to  the  institutions  in  which 
he  had  been  so  much  interested,  in  equal  parts,  vis:  The 
Orphan  House  of  George  MUller,  at  Bristol,  England,  and 
the  Consumptives'  Home  at  Grove  Hall,  Boston.    The  part 
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giyen  to  the  latter  he  directed  should  be  need  for  ^  the  sup- 
port of  Faith  Training  College  at  Boston,  and  the  free  dis* 
tribution  of  the  Holy  Scripures."  His  children  are  shown  to 
be  reputable  in  character,  and  frugal  and  industrious  in 
their  business  habits.  No  other  ground  of  estrangement  is 
known  to  exist,  except  that  which  he  himself  stated  to  Black- 
stone  when  he  said  ^'  his  children  were  such  he  did  n't  know 
whether  the  Liord  wanted  to  have  any  thing  to  do  with  them,'' 
and  that  because  they  did  not  accept  his  views  about  faith 
^  the  Lord  had  bid  him  to  leave  them  to  themselves."  He 
regarded  himself  as  in  business  for  the  Lord  rather  than  for 
himself,  and  said  he  was  directed  by  the  Lord  to  give  his 
money  to  the  two  institutions  to  which  his  will  devoted  his 
entire  estate. 

From  this  glance  at  the  facts  it  is  apparent  that  the  gen- 
eral sanity  of  the  testator  is  not  denied.  Upon  all  subjects 
-except  one  he  seems  to  have  acted  as  other  men  act,  and  to 
have  entertained  opinions  such  as  many  admittedly,  sane 
men  hold.  The  allegation  is  that  upon  one  subject  he  was 
tinder  a  delusion  which  for  many  years  controlled  his  action^ 
and  which  led  him  at  last  to  disinherit  his  children.  The 
point  is  a  narrow  one.  His  views  about  faith  were  extreme, 
but  they  are  substantially  held  by  many  persons  whose  san- 
ity is  not  questioned.  His  belief  in  the  possibility  of  cures 
as  the  result  of  the  exercise  of  faith  on  the  part  of  patient  or 
healer,  or  both  together,  is  a  belief  practically  identical  with 
that  held  by  many  other  persons  who  reject  all  remedies  when 
eick,  and  rely  on  what  is  variously  called  faith  cure,  mind 
oure,  Christian  science,  or  the  like.  The  question  is  not  so 
much  what  he  believed  on  these  subjects,  as  what  effect  had 
his  beliefs  on  his  mental  condition.  Did  his  beliefs  unsettle 
his  judgment  and  leave  him  under  the  influence  of  a  delusion 
that  usurped  the  place  of  reason  and  coatrolled  his  will  7  If 
this  was  his  condition,  then,  as  to  this  subject,  he  did  not 
have  a  ^  sound  disposing  mind  and  memory,"  although  as 
to  every  other  subject  his  soundness  be  conceded. 

^^  Partial  insanity  is  enough  to  defeat  a  will  when  the 
will  is  the  result  of  such  mental  condition:  Williams  on  Bx- 
-ecutors,  88;  Tawney  v.  Long^  76  Pa.  St.  106. 

By  partial  insanity  is  meant,  not  some  intermediate  stage 
in  the  development  of  mental  derangement,  but  disturbance 
at  some  particular  point  not  involving  the  mind  at  any  other 
point.    A  person  thus  affected  is  said  to  be  under  the  iuflu* 
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ence  of  a  deluBion:  Cassiday  on  Wills,  467.  A  will  made 
under  the  influence  of  such  delusion  is  the  result  of  the  pecu- 
liar form  of  insanity  generally  spoken  of  as  partial  insanity, 
and,  when  the  fact  is  clear  that  the  will  was  so  made,  its  pro- 
bate should  be  refused.  What  shall  amount  to  a  delusion  is 
not  easy  of  statement.  Redfield  speaks  of  a  delusion  as  *^  a 
creation  purely  of  the  imagination  such  as  no  sane  man 
could  Believe":  Redfield  on  Wills,  67.  In  Taylor's  Medical 
Jurisprudence,  629,  it  is  described  as  "  a  belief  in  the  exist- 
ence of  something  that  does  not  exist."  The  proof  of  the  ex- 
istence and  influence  of  delusion  in  any  particular  case  may 
i>e  found  in  the  surrender  of  the  will  to  imaginary  directions 
regarded  by  the  victim  as  the  directions  of  God  or  of  spirits 
speaking  to  him  from  another  world,  or  to  the  control  of  an 
impulse  due  to  an  imaginary  state  of  facts.  The  mental 
processes  of  such  a  person  may  be  orderly  and  logical,  but 
they  rest  on  false  assumptions.  A  leading  case  on  this  sub- 
ject is  Dew  V.  Clarh^  3  Add.  Ecc.  79,  in  which  Sir  John  Nickoll 
^listinguished  between  partial  and  general  insanity,  and 
showed  that,  where  partial  insanity  was  said  to  exist,  this  did 
not  mean  that  a  man  could  be  partly  sane  and  partly  insane 
on  the  same  subject,  but  that  he  could  be  insane  on  one  or 
more  subjects,  and  sane  on  all  others.  In  such  a  case  action 
upon  one  subject  might  be  the  result  of  an  insane  delusion, 
j/rhile  upon  another  subject  action  might  be  sane  and  well 
considered.  Partial  insanity,  according  to  Doctor  Hammond, 
is  a  derangement  of  one  or  more  faculties  of  the  mind,  which 
prevents  freedom  of  action:  Hammond's  Insanity  in  Its 
Medico-Legal  Relations,  9.  The  question  in  any  given  case 
is  therefore  whether  the  act  under  investigation  was  done 
«pon  consideration  of  existing  facts,  or  under  the  influence 
of  a  delusion  that  controlled  the  will  of  the  doer  and  de- 
atroyed  his  freedom  of  action. 

We  think  the  learned  trial  judge  fully  comprehended  this 
distinction,  and  that  his  charge,  taken  as  a  whole,  presented 
it  *^^  fairly  to  the  jury.  There  are  sentences,  such  as  form 
^he  basis  of  the  third  and  seventh  assignments  of  error,  that, 
atanding  alone,  would  be  wanting  in  clearness  and  definitive- 
iiess  of  statement,  but  when  the  charge  is  considered  together 
it  cannot  be  said  to  be  misleading.  In  summing  up  his  dis- 
4)U8sion  of  the  capacity  of  the  testator,  he  said  to  the  jury 
-that  they  were  not  to  decide  upon  the  soundness  of  the  pecu- 
liar views  entertained  by  him,  ^  but  simply  whether  qit  not 
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ihey  so  impressed  bis  mind,  became,  as  it  were,  incorporated 
into  bis  mental  constitution,  as  to  control  bis  judgment  in 
regard  to  tbe  use  and  disposition  of  bis  property,  so  as  to- 
prevent  bis  perceiving  or  appreciating  tbe  ordinary  duty  be 
owes  to  bis  family,  or  their  claims  upon  him  as  a  father  in  that 
respect"  He  then  added  that  if  they  found  ^  this  will  wa» 
made  under  a  controlling  influence,''  such  as  he  had  described 
in  bis  charge  as  the  result  of  delusion,  they  should  find 
against  tbe  will.  On  tbe  other  hand,  he  said  to  them,  if  tbe- 
evidence  did  not  fairly  lead  to  the  conclusion  that  the  testa- 
tor's mind  was  overpowered  and  controlled  by  his  peculiar 
views  so  as  to  prevent  him  from  exercising  a  reasonable  or 
rational  judgment  in  relation  to  the  disposition  of  his  prop-^ 
erty,  their  verdict  should  be  in  fiEivor  of  tbe  will,  "  however 
absurd,  ridiculous,  or  unfounded  you  may  individually  or 
collectively  believe  his  peculiar  views  on  faith  and  its  effecta 
to  have  been," 

Tbe  distinction  was  clearly  taken  between  tbe  absurdity  of 
tbe  views  or  delusions  to  which  the  testator  might  hold  and 
their  effect  in  overturning  bis  judgment  and  directing  bie 
conduct;  and  tbe  jury  was  told  in  effect  that  the  views  or 
delusions  were  in  themselves  harmless,  unless  they  had  un» 
settled  the  testator's  mind,  and  controlled  bis  will  in  the  dis- 
position of  bis  property.  This  was  a  correct  statement  of 
the  rule,  and  the  assignments  of  error  to  the  charge  of  the 
learned  judge  are  not  sustained. 

The  tenth,  eleventh,  and  twelfth  assignments  of  error  are 
more  troublesome.  The  examination  of  the  witnesses  wae 
conducted  in  a  manner  that  was  calculated  to  lead  the  jury 
to  lose  sight  of  the  distinction  on  which  the  case  rested,  vix.^ 
the  distinction  between  general  and  partial  insanity.  Gen* 
eral  mental  disturbance  was  not  alleged.  In  fact,  sanity 
upon  all  subjects  save  one  was  admitted.  The  testator  was 
competent  to  make  *®'  a  will,  unless  he  was  subject  to  a  de* 
lusion  that  so  dominated  his  judgment  as  to  render  him  in* 
sensible  to  the  considerations  that  control  the  action  of 
persons  not  so  afflicted.  The  questions  for  the  jury  were 
therefore:  1.  Was  John  Trich  subject  to  a  delusion  amount- 
ing to  partial  insanity?  2.  What  was  the  character  of  hie 
delusion,  and  to  what  did  it  relate;  and  8.  Did  it  control 
bis  judgment  and  direct  a  disposition  of  his  property  made 
by  his  last  will  and  testament  to  any,  and,  if  so,  to  what,  ex- 
tent? 
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will  provided  for  the  payment  of  hie  debts,  for  the 
of  his  grare  by  suitable  head  and  foot  stones,  for 
the  support  of  his  wife  during  her  life,  for  the  sale  of  his  real 
estate  and  the  execution  of  deeds  therefor  by  his  executor, 
and  the  collection  into  one  fund  of  the  proceeds  of  his  entire 
estate.  All  this  is  in  accordance  with  a  very  common  prac- 
tice, and  shows  a  very  clear  knowledge  of  the  extent  and 
•character  of  his  estate,  and  a  recognition  of  his  duty  to 
his  wife.  It  is  only  in  his  treatment  of  his  children  that  his 
alleged  delusion  appears.  He  discards  them,  and  gives  his 
entire  estate  to  two  institutions  alleged  to  be  dependent  upon 
the  faith  of  their  proprietors  for  their  daily  income.  Was 
this  disposition  of  his  estate  the  result  of  a  controlling  de- 
lusion? This  is  the  question  on  which  the  contestants  must 
«tand.  The  course  of  the  examination  lost  sight  of  this. 
The  question  put  to  Tilbrook  was  whether  the  testator  "  was 
competent  to  make  a  will  and  dispose  of  his  property." 
The  learned  judge  felt  that  this  was  not  the  proper  question, 
and  interposed  the  query  whether  the  witness  ought  not 
rather  to  be  asked  whether  the  testator  was  sane  or  insane. 
But  both  forms  of  the  question  are  subject  to  the  same  objec- 
tion. They  overlook  the  distinction  between  general  insanity 
jind  the  existence  of  an  insane  delusion.  The  witness  Black* 
«tone  felt  the  difficulty  of  cbrrectly  answering  the  same 
general  question.  He  said  that  the  testator  was  competent 
to  make  a  will  pleasing  to  himself.  He  was  then  asked  if 
the  testator's  *'  ideas  and  opinions  would  or  would  not  affect 
fais  judgment  in  the  disposal  of  his  property."  The  learned 
judge  correctly  excluded  the  question,  for  the  reason,  no 
doubt,  that  the  fact  that  the  judgment  is  controlled  by  one's 
**  ideas  and  opinions"  is  an  evidence  of  sanity  rather  than 
of  the  existence  of  insane  delusion.  The  witness  Codville 
was  *^^  asked  the  same  general  question  whether  John 
Trich  '*  was  fit  and  competent  to  make  a  will  in  February, 
1882,  disposing  of  his  property."  It  was  not  denied  that  he 
was  fit  and  competent  except  as  to  such  subject  or  persons 
«•  might  come  within  the  range  of  his  delusioui  yet  the  wit- 
nesses were  allowed  to  give  an  opinion  that  he  was  not  fit  or 
<x>mpetent,  in  the  same  manner  that  would  have  been  allow- 
able if  general  insanity  had  been  alleged. 

The  learned  counsel  for  the  contestants  hold  that  the  case 
of  Wogan  v.  Small,  11  Berg.  &  R.  141,  is  an  authority  for  this 
line  of  examination;  but  that  case  is  not  in  point.    The  alle- 
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gation  there  made  was  that  the  testator  was  Incompetent 
because  of  general  insanity,  and  his  general  mental  condition 
was  therefore  a  proper  subject  of  inquiry.  Even  in  such  a. 
case  the  better  form  of  question  is  that  suggested  by  the 
learned  judge  of  the  court  below  on  the  examination  of  Til- 
brook.  The  subject  under  investigation  being  the  existence 
of  general  insanity,  the  question  ought  to  be  directed  to  the 
mental  condition  of  the  testator. 

Testamentary  capacity  is  presumed,  and  the  burden  of 
proof  rests  on  him  who  denies  its  existence  in  any  given 
case:  Orubb$  v.  McDonald,  91  Pa.  St  237.  When  the  pres* 
ence  of  insanity  is  shown  the  presumption  shifts,  and  incapac* 
ity  is  a  legal  conclusion.  But  to  show  insanity  the  witnesses 
must  first  testify  to  facts  from  which  they  reach  the  conclu- 
sion that  the  testator  is  insane.  They  may  then  give  their 
opinions  about  his  mental  state  or  condition,  and  the  general 
question  whether  he  was  sane  or  insane  is  proper:  Dickimon^ 
v.  Dickinsony  61  Pa.  St.  401;  TUlow  ▼.  Tiilow,  54  Pa.  Bt  216; 
93  Am.  Dec.  691;  Shaver  y.  MeOarthy,  110  Pa.  St  839;. 
Elces$or  r.  Elce8$or,  146  Pa.  St.  359. 

Here  general  insanity  was  not  alleged.    The  incapacity,  if 
any  existed,  grew  out  of  the  existence  of  a  deluson  resulting 
in  partial  insanity.     Was  his  last  will,  so  far  as  it  affected 
his  children,  the  result  of  th"^  peculiar  delusion  to  which  he 
was  subject?    Did  he  omit  to  make  any  provision  for  them 
for  reasons  resting  on  an  existing  state  of  facts  such  as  might 
influence  the  action  of  a  sane  man?    Or  did  he  overlook 
their  relation  to  him  and  his  own  parental  obligation,  under 
the  influence  of  an  insane  impulse  or  the  direction  of  an 
imaginary  communication  from  Gk>d  or  from  the  spirits  of 
the  dead? 

•••  There  was  evidence  before  the  jury  from  which  they" 
might  find  the  existence  of  a  delusion,  and  that  his  children- 
were  disregarded  under  its  influence;  but  whether  their  vei^ 
diet  did  in  fact  rest  on  such  of  the  evidence  as  was  properly 
before  them,  or  was  influenced  by  evidence  that  should  have 
been  excluded,  it  is  impossible  now  to  determine.  We  are 
compelled,  therefore,  although  with  great  reluctance,  to  send 
this  case  back  for  another  trial  in  which  the  investigation 
may  be  confined  to  the  questions  on  which  the  contest  must 
rest,  vis:  Was  the  testator  the  victim  of  a  delusion?  Did 
this  delusion  affect  his  position  toward  his  children  and 
render  him  insensible  to  his  parental  obligations?    Was  sO' 
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much  of  his  will  as  gave  his  estate  to  the  two  Institntions 
named  in  it  instead  of  to  his  own  children  the  result  of  hit 
delusion? 

The  judgment  is  reversed  and  a  yenire  facias  de  novo 
awarded.  

Wills — TnTAMBNTAar  Oapaoitt— Imbanb  Dslubions — Bmor  of. 
A  wiU  is  invalidated  by  a  delation  where  it  k  the  reanlt  of  each  delnsiony 
but  not  otberwisey  as  a  general  mle:  Lucas  y.  PanonSt  24  Ga.  640;  71  Am. 
Deo.  147f  and  note.  See  the  discnesions  of  this  qnestion  to  be  fonnd  in 
the  notes  to  the  following  cases:  In  rt  CUne*$  Will,  41  Am.  St.  Rep.  854; 
Oiapp  Y.  Fulleritm,  90  Am.  Dec.  690;  Addington  y.  WiUon^  61  Am.  Deo.  84; 
Browm  y.  Ward,  86  Am.  Rep.  426^  and  Pidooekr.  PoUer,  8  Am.  Rep.  186. 

Wills — Tistambntabt  CAPAorrr — Bftbct  of  Paetial  Insanitt.— 
Partial  insanity  does  not  disqualify  from  making  a  will:  Kingdurp  y.  WMl^ 
aier,  82  La.  Ann.  1055;  86  Am.  Rep.  278;  unless  it  operated  upon  the  mind 
of  the  testator  in  making  his  testamentary  disposition:  Pideoek  ▼•  PoUer,  68 
P^  St.  842;  8  Am.  Rep.  181;  Den  ▼.  CHbbona,  22  N.  J.  L.,  117;  51  Am. 
Dee.  268,  and  note;  PoOa  r.  Homie,  6  On,  824;  60  Am.  Dec.  329,  and  note; 
OoUon  Y.  Ubner,  45  Ala.  878;  6  Am.  Rep.  703.  See  the  notes  to  Lmw. 
Let,  17  Am.  Dws.  781,  and  Clark  r.Fieker,  19  Am.  Dea  408. 
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Woods  v.  Bryan. 

[A  South  Cabolxiia«  71] 

JvDQMiiiT  BT  Obimnsioir— STAnoixNT  OF  iNDBBTEDHnB.— Under  a  itet- 
au  requiring  a  etatoment  of  the  facta  out  of  whioh  an  indebtedaeH 
aroie,  there  ia  no  anthority,  in  an  action  npon  a  note,  to  enter  a  oon- 
femon  of  Judgment^  where  the  note  is  merely  deeoribed,  bat  aaoh 
atatement  ia  not  made.    Aa  to  third  penona,  auoh  a  judgment  ia  roid. 

JvDOMBMT  BT  GoNFBSSioir — ApPBAir— CosTS. — ^An  original  qneation  eannot 
be  raiaed  for  the  firat  time  on  appeaL  Henoe,  the  qneation  aa  to 
whether  a  Judgment  by  oonfeaaion,  otherwiae  abaolntely  void,  ooold  be 
made  legal  and  valid  to  the  extent  of  eoeta  oharged  by  the  offioera  of 
oonrt  for  aervioea  rendered  in  obtaining  eneh  judgment^  cannot  be 
urged  on  appeal  where  it  was  not  raised  in  the  court  below. 

JVDOMBRT   BT    CONFE98IOir,  VoiD^   IB  HOT  MaDB  VaLID  BT   RbNBWAL  OT 

BxBCUTiOM  OB  Rbvival  OT  JuDGMXiiT. — ^A  coof eased  Judgment^  yoid 
because  it  does  not  comply  with  the  statutory  requirements,  oannot» 
by  suocessiye  renewala  of  the  judgment^  under  orders  of  courts  be 
inade  valid  and  binding  as  against  a  subsequent  mortgagee  who  was 
not  a  party  w  privy  to  such  proceedings. 

JvDOMBMT,  Void  Coirnssioif— Oollatbbal  Attaok.— The  inatitation  of 
an  action  of  foreclosure  against  the  mortgagor  and  a  claimant  of  his 
title  under  a  sheriff's  sale,  made  under  a  prior  confessed  judgment 
against  the  mortgagor,  and  in  which  it  is  alleged  that  such  judgment 
is  void,  cannot  be  regarded  as  a  collateral  attack  upon  such  judg- 
ment where  it  appears  from  the  record  to  be  void  for  noncompliance 
with  the  statutory  reqnirementa.  Such  a  judgment  ia  not  entided  to 
any  recognition,  and  may  be  disregarded  as  a  nullity  whenever  and 
wherever  it  ia  encountered  in  any  proceeding,  direct  or  collateraL  • 

JvDOMBMT— CoLLATBRAL  ATTACK.  ~To  attack  B  judgment  for  invalidity, 
though  not  in  a  direct  proceeding  to  reverse,  annul,  or  set  it  aside,  and 
whioh  is  shown  by  the  record  itseU  to  be  infirnip  does  not  conatitnte  a 
eoUateral  attack  upon  such  judgment. 

(6M) 
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AcTKur  by  Charlas  A.  Woodi  againei  SfarTlii  Q.  Bryan  an4 
Bliaabeth  B.  Bryan. 

Ferd  D.  Bryant^  for  the  appellants. 

W.  /•  Mantgomeryf  for  the  appellee. 

^^  McCk>WAN,  J.  On  January  10, 1886,  M.  Q.  Bryan  pur- 
chased a  plantation  in  Marion  county,  known  as  the  ^J. 
Moody  place/'  from  Anna  L.  Gorham.  Part  of  the  purchase 
money  (two  hundred  dollars)  was  secured  by  the  note  of  the 
aaid  Bryan  and  a  mortgage  of  his  ''Ariel  place.''  As  soon  as 
the  papers  '*  were  prepared  in  the  presence  of  Bryan  the 
note  and  mortgage  were  transferred,  for  yaluable  considera- 
tion, to  the  plaintiff,  C.  A.  Woods.  When  the  note  became 
due,  Bryan  paid  the  interest  up  to  December,  1886,  and  was 
granted  indulgence  to  that  time  by  the  assignee,  the  plain* 
tiff.  There  was  no  serious  proof  against  the  consideration 
or  bona  fides  of  the  debt  and  mortgage;  but  the  defense 
was  set  up  by  Mrs.  Elizabeth  8.  Bryan,  wife  of  the  mort* 
gagor,  M.  Q.  Bryan,  who,  for  the  reason  hereafter  stated,  was 
made  a  party  defendant.  The  facts  are  a  little  complicated, 
and,  in  order  to  make  clear  the  point  raised  by  her,  it  will 
not  be  out  of  place  to  make  a  short  statement  with  special 
reference  to  the  numeroos  dates  of  the  different  trans* 
actions. 

On  March  10, 1876,  the  person  who  afterward  executed  the 
note  and  mortgage  in  question,  viz.,  M.  Q.  Bryan,  confessed  a 
judgment  before  the  clerk  of  the  court,  for  several  hundred 
dollars,  to  one  Francis  W.  Kerchner,  under  section  884  of 
the  code,  upon  the  following  statement: 

^  This  confession  of  judgment  is  for  money  justly  due  to 
the  plaintiff  (F.  W.  Kerchner)  arising  upon  the  following 
facts:  Balance  on  my  note  for  five  hundred  and  fifty-three 
and  yf^  dollars,  dated  January  26,  1874,  with  credit  thereon 
same  day  of  $225,  and  $2  sheriff's  costs,  and  $15  plaintiff's 
costs  incurred  in  suit  on  said  claim,  amounting  in  all  to  three 
hundred  ninety-three  and  -^  dollars. 

[signed]    ^  M.  Q.  Bbtan,  defendant** 

On  November  16,  1880,  the  execution  on  this  confessed 
judgment  was  renewed  by  order  of  court,  and  in  May,  1893, 
the  debt  and  interest  apparently  due  on  this  judgment  of 
F.  W.  Kerchner  y.  M.  Q.  Bryan  was  assigned  to  Mrs.  B.  GL 
Bryan  without  recourse,  and  also  stated  clerk's  and  sheriff's 
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aottfy  amonnttng  to  twelye  dollara  and  thirty  centB.  On 
January  18,  1385|  the  said  M.  Q.  Bryan,  as  before  stated, 
executed  the  mortgage  in  question,  which  soon  after  was 
assigned,  for  Talnable  consideration,  to  the  plaintiff  G.  A* 
Woods. 

On  January  17, 1887,  Mrs.  Bryan,  as  assignee  of  the  judg* 
ment  confessed  to  Kerchner,  had  it  revived  by  order  of  the 
court;  and  under  the  judgment  thus  revived  she  had  the 
mortgaged  tract  of  land  levied  on  and  sold  by  the  sheri£^  at 
whose  '*  sale  she  became  herself  the  purchaser  for  fifty  dol« 
lars,  and  received  sheriff's  title  for  the  same.  And  very  soon 
thereafter  the  plaintiff,  Woods,  instituted  this  proceeding  to 
foreclose  his  mortgage  against  the  mortgagor,  M.  Q.  Bryan, 
making  his  wife,  Elizabeth  8.  Bryan,  also  a  party  defendant* 
The  complaint  sought  to  have  the  deed  to  Mrs.  Bryan  de- 
clared void,  both  upon  the  ground  of  actual  fraud  in  the 
assignment  of  the  Kerchner  judgment  to  her,  and  also  upon 
the  ground  that  the  confession  of  that  judgment  assigned  lo 
her,  and  under  which  she  bid  off  the  land  at  sheriff's  sale, 
was  null  and  void,  the  consideration,  the  facts  **out  of  which 
the  alleged  indebtedness  arose,"  not  being  stated  as  required 
by  law. 

The  defendants  both  answered,  denying  all  the  allegations 
of  fraud,  and  insisting  that  the  confession  of  judgment  to 
Kerchner  was  in  all  respects  legal  and  valid,  and  had  an 
older  and  superior  lien  upon  the  tract  of  land  than  that  of 
the  mortgage  of  the  plaintiff.  And,  besides,  interposed  a 
demurrer  as  follows:  **1.  That,  if  the  facts  stated  in  the 
amended  complaint  be  admitted  as  a  whole,  they  do  not  con- 
stitute a  cause  of  action;  2.  The  validity  of  a  judgment  can- 
not be  attacked  collaterally,  but,  under  the  practice  in  this 
state,  should  be  on  motion  to  vacate,  and  this  being  a  separate 
cause  of  action,  is  improperly  united  with  the  plaintiff's 
cause  of  action  to  foreclose  a  mortgage;  8.  The  fact  of  r^ 
vival  of  the  said  judgment,  and  the  renewal  of  execution 
thereto,  being  stated  in  the  amended  complaint,  the  plaintiff 
is  estopped  from  again  bringing  its  validity  in  question.  It 
is  res  adjudiccUa;  4.  That  the  dates  given  by  plaintiff  in  the 
second  paragraph  of  the  said  amendment  as  to  the  original 
entry  of  the  said  judgment  and  the  subsequent  revival 
thereof  plainly  states  himself  out  of  court  on  that  positioii,'^ 
etc 

The  cause  came  on  to  be  heard  by  his  honor.  Judge  Oarj» 
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who  held  that  the  judgment  confessed  by  M.  Q.  Bryan  to 
Kerchner  ^before  the  clerk"  was  not  in  compliance  with 
law;  and  also  that  neither  the  renewal  of  the  execution  nor 
Teviyal  of  the  judgment,  simply  between  the  parties,  could 
have  the  effect  of  giving  vitality  to  a  judgment  which  was 
absolutely  void,  certainly  not  as  to  all  persons  who  were 
jseither  parties  nor  privies;  and  that  the  plaintiff  was  neither 
a  party  or  privy  '^  in  the  Kerchner  so-called  judgment. 
And,  therefore,  he  decreed  foreclosure. 

From  this  decree  Mrs.  Elizabeth  8.  Bryan  appeals  to  this 
court  upon  the  following  grounds,  alleging  error:  1.  In  hold« 
ing  the  *'  statement  in  the  judgment  of  Kerchner  v.  Bryan^ 
insufficient/'  the  statement  containing  certain  items  of  costs 
incurred  by  the  plaintiff  therein  in  suit  on  said  claim  prior 
to  the  confession  of  judgment,  in  addition  to  the  amount  of 
the  note  stated  therein,  and  the  statement  in  tha  confession 
of  judgment,  ought  to  have  been  held  good  to  the  amount  of 
auch  items,  if  not  for  the  whole;  2.  In  not  holding  that  if 
the  statement  in  the  original  confession  of  judgment  was 
insufficient,  the  subsequent  renewal  by  order  of  court  on 
November  16, 1880,  after  summons  duly  served  and  defaulti 
and  again  the  revival  of  judgment  and  renewal  of  execution 
in  same  manner  on  June  17,  1887,  cured  any  defects  in  the 
original  judgment,  and  estopped  the  judgment  debtor,  or 
other  person  claiming  under  him,  from  again  bringing  its 
yalidity  into  question;  8.  In  overruling  the  defendants'  de. 
murrer  that  the  judgment  could  not  be  attacked  in  this  col* 
lateral  manner,  but  should  be  by  motion  to  vacate,  which 
being  a  separate  cause  of  action,  could  not  be  united  with 
an  action  to  foreclose  a  mortgage;  4.  In  overruling  the  de- 
murrer,  and  refusing  to  strike  out  the  amendment  to  the 
complaint  for  the  reasons  stated  in  the  demurrer  and  in  No, 
2  above;  6.  In  not  holding  that  the  lien  of  the  judgment  of 
Kerchner  ▼•  Bryan  was  superior  to  that  of  the  plaintiff's 
mortgage,  at  least,  after  the  judgment  for  renewal  of  ezecu* 
tion  thereon;  and  the  defendants'  rights  having  become 
Tested  by  sale  of  the  premises  thereunder,  could  not  be  dis* 
tnrbed  by  the  lien  or  foreclosure  of  the  mortgage. 

ADDITIONAL  GROUNDS  OF  APPSAL. 

1.  In  allowing  the  testimony  of  J.  M.  Johnson  and  of  R.  J. 
Blackwell  relative  to  the  transfer  of  the  Kerchner  judgment, 
the  plaintiff  being  a  subsequent  creditor;  and  in  allowing 
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J.  M.  Johnson,  a  witness  of  plaintiff^  to  testify  as  to  the 
declarations  of  W.  C.  Qorham,  and  ezclnding  declarations  of 
said  party  in  reply  by  defendant.  2.  In  refusing  nonsnit  for 
grounds  stated  in  the  case,  and  in  allowing  the  testimony  of 
W.  G.  Gorham  in  reply. 

^*  The  plaintiff  also  notified  the  parties  that  he  would  ask 
the  court  to  hear  him,  if  necessary,  in  support  of  the  decree, 
upon  the  following  additional  grounds:  1.  Because  the  fiacts 
proved  in  the  case  sustain  the  charge  of  fraud  as  alleged  in 
the  seventh  paragraph  of  the  complaint;  %  Because  the  UuoiB 
proved  in  the  case  sustain  the  allegations  of  the  fifth  para- 
graph of  the  oomplainti  that  M.  Q.  Bryan  was  entitled  to 
**  homestead,**  etc.    (Abandoned.) 

Under  the  view  which  was  taken  by  the  circuit  judge,  he 
made  no  ruling  upon  the  issue  of  actual  fraud,  for  the  rea- 
eon,  doubtless,  that  he  considered  it  unnecessary.  The  casa 
was  decided  on  the  other  ground  of  the  insufficiency  of  the 
*'  statement,**  upon  which  was  based  the  judgment  confessed 
before  the  clerk  to  Eerchner,  and  by  him  assigned  to  Mrs. 
Bryan.  In  order  to  prevent  repetition,  we  will  not  consider 
separately  the  demurrer  and  the  motion  for  nonsuit;  for  the 
reason  that  they  involve  the  identical  questions  of  law  that 
are  made  in  the  grounds  of  appeal.  As  the  circuit  judge 
said :  ^  The  real  issue  then  is  as  to  the  priority  of  the  judg* 
ment  confessed  before  the  clerk,  and  the  lien  of  the  mort- 
gage herein  sought  to  be  foreclosed.** 

Exception  1  complains  that  it  was  error  in  the  circuit  Judge 
to  hold  that  the  statement  upon  which  the  judgment  wae 
confessed  to  Kerchner  was  *'  insufficient,"  under  section  884 
of  the  code,  for  the  reason  that  it  made  reference  to  a  note, 
without  stating  the  facts  out  of  which  it  arose.  It  is  eer- 
tainly  well  settled  in  this  state  that  a  description  of  a  note» 
without  a  statement  of  the  indebtedness  for  which  the  note 
was  given,  is  not  sufficient  to  sustain  a  confession  before  the 
clerk:  See  Weinge$  v.  Cash^  16  8.  C.  44;  Ex  parU  OarroU^  17 
8.  C.  446.  In  the  case  of  Carroll  the  present  chief  justice 
said:  **  The  defect  in  the  judgment  is  substantial,  not  of  form 
merely.  If  the  statement  required  by  the  code  was  not  made^ 
then  there  was  no  authority  to  enter  the  judgment,  and,  so 
far  as  third  persons  are  concerned,  it  was  without  any  valid- 
ity,  and  absolutely  void,**  etc. 

But  it  is  said  that  the  statement  contained  two  items  of 
eosts,  sheriff's  two  dollars  and  plaintiff's  attorneys  fifteen 
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doUara,  inonrred  in  rait  on  ^*  said  claim,  and  the  Judgment 
should  haye  been  held  good  at  least  to  that  extent.  Beotion 
S85  of  the  code»  for  a  confession  before  the  clerk,  allows  fit* 
dollarB  costs,  which  as  far  as  appears,  was  not  included  in 
the  ^  statement"  which  was  the  foundation  of  the  judgment 
Without  stopping  now  to  inquire  whether  a  judgment,  other- 
wise absolutely  void,  could  be  made  legal  and  Talid  to  the 
extent  of  costs  charged  by  the  officers  of  court,  for  services 
rendered  in  obtaining  that  judgment,  it  is  sufficient  to  say 
here  that  no  such  question  was  made  in  the  court  below. 
No  such  qaestion  was  brought  to  the  sttention  of  the  circuit 
judge,  and,  of  course,  he  made  no  ruling  upon  it.  This 
court,  in  cases  of  this  kind,  haying  only  appellate  jurisdic* 
tion,  cannot  consider  an  original  question  made  here  for  the 
first  time:  TurbevtUe  y.  Flowers^  27  8.  C.  881;  ExparU  Cat' 
rcU^  17  8.  C.  446.    This  exception  cannot  be  allowed. 

Exceptions  2  and  5  charge  that,  even  if  the  ''statement" 
in  the  original  confession  of  judgment  was  insufficient,  the 
subsequent  renewals  of  the  execution  and  the  reviyal  of  the 
judgment  cured  all  defects  in  the  original  judgment,  and 
estopped  the  judgment  debtor,  or  other  person  claiming 
under  him,  from  again  bringing  its  validity  into  question. 
It  must  not  be  overlooked  that  we  have  just  decided  that 
the  confession  of  judgment  to  Kerchner  was  absolutely  vmd. 
That  being  the  case,  it  is  said  in  section  117  of  Freeman  on 
Judgments,  ''  that  a  void  judgment  is,  in  legal  effect,  no  judg- 
ment. By  it  no  rights  are  divested;  from  it  no  rights  can 
be  obtained.  Being  worthless  in  itself,  all  proceedings  upon 
it  are  equally  worthle8s.  It  neither  binds  nor  bars  any  one. 
All  acts  performed  under  it,  and  all  claims  flowing  out  of  it, 
are  void.  The  parties  attempting  to  enforce  it  may  be  re- 
sponsible as  trespassers.  The  purchaser  at  a  sale,  by  virtue 
of  the  authority  of  it,  finds  himself  without  title  and  without 
redress.  The  first  and  most  material  inquiry  in  relation  to 
a  judgment  or  decree,  then,  is  in  relation  to  its  validity;  for 
if  it  be  null,  no  action  upon  the  part  of  the  plaintiff,  no  inac- 
tion upon  the  part  of  the  defendant,  no  resulting  equity  in  the 
liands  of  third  persons,  no  power  residing  in  any  legislative 
or  other  department  ^^  of  government,  can  invest  it  with  any 
of  the  elements  of  power  or  vitality,"  etc. 

It  is  true  that  a  defendant  in  execution  may,  by  his  con- 
sent or  default,  or  in  many  other  ways,  estop  himself  from 
objecting  afterward  to  the  execution;  but  that  depends  upon 
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the  dootrlne  of  r9$  adjudicaiay  a  species  of  estoppeL  Tbe 
doctrine  is  yery  far-reaching,  bat  it  is  strictly  limited  to  the 
parties  to  the  record  and  their  privies:  Hart  t.  Batea^  17 
8.  C.  41.  It  does  not  reach  to  strangers  outside  of  the  rec- 
ord. We  do  not  think  that  either  the  renewals  of  the  ezeou* 
tion  or  the  revival  of  the  judgment  between  the  parties  had 
the  effect  of  giving  life  and  vitality  to  the  confessed  judgment^ 
so  as  to  change  the  rights  of  the  plaintiff  Woods,  who  was 
neither  a  party  nor  privy  thereto. 

Exceptions  3  and  4  complain  that  there  was  error  in  over- 
ruling the  defendant's  demurrer,  that  the  judgment  could 
not  be  attacked  in  this  collateral  manner,  but  should  be  by 
motion  to  vacate;  which,  being  a  separate  cause  of  action, 
could  not  be  united  with  an  action  to  foreclose  a  mortgage, 
etc.  We  do  not  regard  this  as  a  collateral  attack  upon  the 
confessed  judgment  The  plaintiff  instituted  suit  in  equity  to 
foreclose  a  mortgage  upon  a  tract  of  land,  charging,  among 
other  things,  fraud.  The  defendants  made  defense  that  Mrs* 
Bryan  had  title  to  the  land,  which  she  had  purchased  at 
sheriff's  sale,  under  the  judgment  of  Kerchner  v.  M,  Q.  Bryaiif 
the  lien  of  which  was  older  and  superior  to  that  of  the  plain* 
tifi^s  mortgage;  and,  in  order  to  make  good  her  claim,  she 
offered  in  evidence  the  record  of  that  judgment,  when  it  ap* 
pea  red,  from  the  mere  inspection  of  tbe  record,  that  the  said 
judgment  had  not  been  obtained  according  to  law,  and  was 
absolutely  void — certainly  as  against  all  but  the  parties  to 
the  record  and  their  privies.  In  the  progress  of  the  case  this 
judgment  was  encountered,  and  we  do  not  think  that  it  was 
error  to  disregard  it.  As  was  said  in  the  case  of  TurMr  v. 
Malone^  24  8.  C.  401:  '*If  the  infirmity  appears  in  the  record 
itself,  that  is,  no  doubt,  conclusive,  and  the  judgment  may 
be  disregarded  as  a  nullity  whenever  and  wherever  it  is  en- 
countered, in  any  proceeding,  direct  or  collateral,  as  in  the 
cases  of  Hill  v.  RoherUonj  1  Strob.  1;  BtM  v.  Bowe^  18  8.  C. 
855;  and  Clark  v.  Melton,  19  8.  C.  498.'* 

^^  The  defendants'  supplementary  exceptions  as  to  the 
competency  of  certain  testimony  upon  the  issues  of  actual 
fraud,  as  well  as  plaintiff's  additional  grounds  in  support  of 
the  circuit  decree,  may  be  considered  as  in  effect  disposed 
of  by  what  has  already  been  said. 

The  judgment  of  this  court  is,  that  the  Judgment  of  the 
eircuit  court  be  affirmed. 
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CONrSSSION    OF    JUDOMKKT— STATKMFirT    OF    lNDKBTEDKF5tS. — A  8tat6« 

tnent  for  judgment  upon  confession  which  sets  ont  &  promissory  note  onl/ 
«s  the  debt  for  which  judgment  is  confessed  is  insufficient.  The  actual  eon* 
eideration  for  the  note  should  appear:  Chappel  v.  Chaypel,  12  N.  Y.  215;  64 
Am.  Dec  496,  and  note,  showing  that  the  object  of  the  statute  requiring 
«nch  a  statement  ia  to  protect  the  other  creditors  of  the  judgment  debtor 
•Against  fraud,  by  compelling  the  parties  to  spread  upon  the  record  a  more 
particular  and  specific  statement  of  the  facts  out  of  which  the  indebtednesa 
Arose.  Under  a  statute  requiring  a  confession  of  judgment  to  state  con- 
cisely the  facts  out  of  which  the  indebtedness  arose,  and  to  show  that  the 
•amount  thereof  is  justly  due  or  to  become  due,  a  statement  that  confession 
is  based  upon  a  note  given  in  consideration  of  goods,  wares,  and  merchan- 
-disc  sold  by  plaint'ff  to  defendant  before  the  date  of  the  note,  but  not  stat- 
ing any  time  of  sale  or  any  specific  kinds  of  goods,  is  insufficient  as  against 
other  crfditors:  Bryan  ▼,  MilleVf  28  Mo.  32;  75  Am.  Dec.  107,  and  note. 
So,  where  the  statement  sets  forth  a  promissory  note  as  constituting  the 
indebtedness,  without  disclosing  the  consideration  or  origin  of  the  note 
otherwise  than  by  aaying  that  it  was  "given  upon  settlement  of  accounts," 
is  insufficient  to  sustain  the  judgment  as  against  subsequent  judgment 
creditors;  and  they  may  have  relief  against  the  judgment  by  a  creditor's 
suit,  as  Well  as  by  motion  to  set  it  aside:  Dunliam  v.  WcUerman,  17  K.  Y. 
9;  72  Am.  Dec  406.  Compare  monographic  no  e  to  Lee  v.  Figg,  99  Aul 
Dec  275-278,  showing  generally  when  a  judgment  by  confession  is  void 
and  when  valid. 

Appeal. — Exceptions  ob  Objections  not  made  in  the  trial  court  will  not 
be  considered  on  appeal:  Cotid  v.  home  Cattle  Co,,  32  Neb.  761;  29  Am.  St. 
Hep.  465;  but  are  deemed  to  have  been  waived:  Fleming  v.  Hpihig^field,  154 
Mass.  620;  26  Am.  St  Rep.  268. 

Collateral  Attacks  upon  Judgments. — What  constitutes  a  collateral 
Attack  upon  a  judgment  does  not  seem  as  yet  to  have  been  satisfactorily 
defin-d.  In  Motrill  v.  Morrill,  20  Or.  96,  23  Am.  St.  Rep.  95,  it  is  said  to 
be  any  proceeding  which  is  not  instituted  for  the  express  purpose  of  annul- 
ling, correcting,  or  modifying  the  judgment.  From  the  note  to  People  v. 
Oreene,  5  Am.  St.  Rep.  453,  it  appears  that  a  motion  to  vacate  a  judgment 
is  not  a  collateral  attack  thereon.  And  in  Cully  v.  Shirkt  131  Ind.  76,  31 
Am.  St  Rep.  414,  the  court  intimated  that,  if  the  question  were  necessarily 
involved,  it  would  hold  that  every  attack  upon  a  judgment  for  want  of 
jurisdiction  in  the  court  to  render  it,  predicated  on  matters  dehore  the  reo* 
ord,  is  a  collateral  attack.  But  "the  question  most  worthy  of  attention"  ia 
aot,  What  ia  a  collateral  attack?  but  is.  When  may  an  attack,  though  col- 
lateral, be  made  with  aucceas?  See  monographic  note  to  MorrUl  r,  Morrill^ 
123  Am.  8t  Rep.  104. 
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Hall  v.  Hall. 

[41  Boom  CiJMIUlU,  ItlL] 

Amujom  PitoaBDma— FiHontoi  of  Faot  mat  bi  RaviawD  if  XBBoas 
OF  Law  Xhtbk  imto  Thbm.— While  ma  appellate  eonrt  will  nol  die- 
tarb  the  flodingt  of  fmot  made  by  the  trial  judges  vnleH  they  are  OMiii* 
ieetly  agalntt  the  weight  of  the  testimony,  this  nile  doee  aot  apply  if 
ho  eommitted  error  of  law  ia  reaching  hit  oondnaione  of  Ue^  as  wheva 
he  madea  mistake  as  to  the  omm ptobandL 

MovroAooBf  Salb  bt  to  Mobtoaobi— Fbauih- Oirini  Pbobandl — If  m 
Biortgagee  takes  from  his  mortgagor  a  eonvejaaoe  of  the  mortgaged 
premises,  without  paying  any  thing  more  for  the  land  than  the  satisfiao- 
tioB  of  the  old  debt  secured  by  the  mortgage,  the  burden  is  oa  tho 
mortgagee^  when  the  transaction  is  attacked  for  fraud,  to  show  that  it 
was  bir,  and  that  the  oonveyance  was  of  the  equity  of  redemption, 
Foluntarily  and  intelligently  given  upon  a  contract  of  sale  entirely  dia- 
oonneoted  from  the  mortgage  contract  Especially  is  this  so  where  tho 
mortgagor  is  a  very  old,  feeble,  and  illiterate  lady. 

Action  by  Louisa  Hall  against  Harrison  H.  Hall,  upon  tho 
CictB  stated  in  the  opinion.  The  trial  court  found  that  tho 
plaintiff  was  not  entitled  to  relief,  and  dismissed  her  com- 
plaint with  costs. 

A,  B.  Stuckey  and  /.  B,  Kenfiaw^  for  the  appellant. 

/•  71  Hay  and  W.  D.  Traniham^  for  the  appellee. 

^**  McGowAN,  J.  This  was  an  action  to  have  a  deed  of 
four  hundred  and  eighty-four  acres  of  land  declared  void  and 
set  aside,  for  alleged  imposition,  misrepresentations,  and 
fraud,  the  deed  having  been  made  by  the  plaintiff,  a  very  old 
lady,  being  at  the  time  of  the  trial  eighty-two  years  of  age, 
infirm,  illiterate,  not  being  able  to  write  her  name,  and  igno- 
rant of  her  rights,  to  the  defendant,  Harrison  H.  Hall,  her 
nephew  and  son  in  law. 

The  complaint  alleged  that  in  settling  the  estate  of  her 
deceased  husband,  J.  J.  Hall,  who  died  intestate,  she  became 
indebted  to  the  defendant,  H.  H.  Hall,  who  was  the  admin* 
istrator  of  the  estate,  in  the  sum  of  three  hundred  and  forty- 
nine  dollars  and  seventy  cents,  and  to  secure  the  same  gave 
him  a  mortgage  of  the  land  (four  hundred  and  eighty-four 
acres)  which  had  been  assigned  to  her  as  her  part  of  the 
lands  of  her  deceased  husband,  and  upon  which  was  her 
home.  This  was  in  1877;  but  as  soon  as  the  mortgage  debt 
became  due  (1880),  the  defendant  informed  the  plaintiff,  and 
made  her  believe,  that  her  right  of  redemption  under  tho 
mortgage  was  forfeitedi  by  reason  of  the  fact  that  the  debt 
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■ecnred  thereby  was  past  due,  and  that  he  had  a  right,  there* 
fore,  to  the  possession  of  the  land;  but,  if  she  would  sif(ii 
another  paper,  she  should  be  allowed  time  within  which  to 
pay  the  debt.  Being  thus  misled,  and  not  being  able  to  read 
or  write,  the  plaintiff  signed  and  executed  an  instrument  oi 
writing,  which  was  then  and  there  presented  by  the  defend- 
ant, which  she  has  since  learned  was  an  absolute  deed  or 
conveyance  by  her  to  the  defendant;  that  there  was  no  con- 
sideration moving  between  the  plaintiff  and  defendant  in  the 
^^  execution  of  the  said  paper  other  than  the  mortgage  debt 
and  interest,  which  at  that  time  could  not  have  exceeded  the 
sum  of  five  hundred  and  thirteen  dollars,  and  the  said  tract 
of  land  at  that  time  was  reasonably  worth  the  sum  of  six- 
teen hundred  and  seventy-five  dollars,  etc.  The  defendant 
interposed  a  general  denial,  and:  1.  That  more  than  ten  years 
having  elapsed  since  the  accrual  of  any  right  of  action,  the 
plaintiff  is  barred  by  the  statute  of  limitations;  2.  That  more 
than  six  years  having  elapsed,  the  plaintiff  is  barred  from 
maintaining  any  action  for  rents  and  profits;  and  8.  That 
more  than  six  years  having  elapsed,  the  plaintiff  is  barred 
from  maintaining  any  action  for  fraud,  as  alleged,  etc. 

The  cause  came  on  for  trial  by  his  honor,  Judge  Wither- 
spoon,  who  heard  the  testimony,  which  is  all  in  the  record. 
The  defendant  himself  was  not  sworn.  His  honor,  in  his 
decree,  among  other  things,  said  that  ^^  the  plaintiff  has 
failed  to  sustain  the  allegation  of  fraud,  and  I  find,  as  matter 
of  fact,  that  the  defendant  did  not  procure  the  execution  of 
the  deed  by  the  plaintiff  by  means  of  misrepresentations  and 

deceit It  is  claimed  that  plaintiff  was  induced  to 

sign  the  deed  through  the  importunity  and  on  account  of 
representations  therein  made  to  her  by  her  son,  called  Bud 
Hall;  but  the  evidence  does  not  satisfactorily  show  that  the 
defendant  had  knowledge  of,  or  authorized,  the  statements 
made  to  plaintiff  by  her  said  son,"  etc;  and  he  dismissed  the 
complaint.  From  this  decree  the  plaintiff,  after  being  re- 
fused a  new  trial  on  the  grounds  of  *'  surprise"  and  *'  after- 
discovered  evidence,"  appeals  to  this  court  upon  numerous 
exceptions,  which  are  all  printed  in  the  '*case";  but  from 
the  view  which  the  court  takes,  it  will  not  be  necessary  or 
proper  to  consider  any  of  them  except  those  numbered  1,  3, 
and  4,  which  substantially  make  but  a  single  point,  viz: 
**  Upon  whom  rests  the  burden  of  proof  that  the  purchase  of 
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the  equity  of  redemption  by  the  mortgagee  from  the  mor^ 
i;agor  was  a  fair  transaction  for  a  sufficient  consideration?  " 

The  decree  itself  shows  not  only  the  findings  of  fact  by  the 
circuit  judge,  but,  also,  that  in  making  them  he  considered 
the  burden  of  proof  as  being  upon  the  plaintifi^,  for  the  rea- 
son, as  we  suppose,  that  the  general  rule  is  that  the  burden 
is  upon  the  actor,  who  is  usually  the  plaintiff.  It  '*'  is  the 
well-settled  rule  of  this  court  not  to  disturb  findings  of  fact 
by  the  circuit  judge,  unless  they  are  manifestly  against  the 
weight  of  the  testimony.  But  that  rule  does  not  apply  to 
cases  where,  in  reaching  the  findings,  there  was  a  mistake  as 
to  the  onu$  prohandi.  In  such  cases  error  of  law  enters  into 
the  findings,  and  they  may  be  reviewed  as  errors  of  law.  See 
the  case  of  Johnson  t.  Clarke^  15  S.  C.  72,  where  it  was  held 
that  even  the  concurrent  findings  of  fact  by  referee  and  cir- 
cuit judge  may  be  set  aside,  it  appearing  that  error  of  law  was 
committed  in  improperly  imposing  upon  the  plaintiff  the  bur- 
den of  proof,  which  should  have  been  placed  upon  the  defend- 
ant. 

Now,  this  case  was  one  between  mortgagor  and  mortgagee. 
In  such  case  the  mortgagee  has  a  position  of  influence  and 
power  in  respect  to  the  mortgagor,  especially  after  condition 
broken.  Under  our  law,  even  after  the  debt  is  due,  the 
mortgage  of  land  is  still  but  security  for  the  debt,  and  the 
mortgagee  has  duties  to  perform  somewhat  in  the  nature  of 
a  quasi  trustee.  He  cannot  take  possession  of  the  land  with- 
out foreclosure  or  an  open  public  sale,  and  any  such  agree- 
ment inserted  in  the  mortgage  itself  will  be  held  void,  as 
being  contrary  to  the  very  nature  of  a  mortgage.  It  is  true 
that  a  new  and  independent  agreement  between  the  parties, 
made  subsequentiy  to  the  execution  of  the  mortgage,  for  a 
release  of  the  equity  of  redemption,  if  made  between  com- 
petent parties,  ^*  fairly  and  for  a  valuable  consideration," 
will  be  sustained.  But  the  court  of  equity  scrutinizes  trans- 
actions of  that  character  very  narrowly,  and,  to  be  sustained, 
it  must  appear  that  the  dealing  stands  disconnected  from  the 
original  mortgage  contract;  and,  moreover,  that  it  is  in  all 
respects  fair,  and  most  -especially  in  a  case  where  the  party 
at  disadvantage,  the  mortgagor,  is  a  very  old,  feeble,  and 
illiterate  lady:  See  RusseU  v.  Southard,  12  How.  139;  Bobim^ 
8on  V.  Amateur  il^n.,  14  S.  C.  152;  Bmwnlee  v.  Martin,  21  8.  C. 
400;  Banker  v.  Hendricks,  24  S.  C.  1;  Jones  on  Mortgagea, 
•ec.  711. 
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Now,  here  the  defeDdant  was  the  mortgagee,  and  obtained 
m  convejanoe  of  the  equity  of  redemption  from  the  feeble 
old  lady,  the  mortgagor,  without  paying  any  thing  more  for 
ihe  land  than  the  Batisfaction  of  the  old  debt  secured  by 
mortgage.  ^^  We  think  it  was  incumbent  upon  the  defend- 
ant to  make  it  plain  that  said  conveyance  of  the  equity  of 
redemption  was  fairly  and  yoluntarily  given,  upon  a  sepa- 
xate  and  independent  contract  of  sale,  disconnected  from  the 
mortgage  contract;  and  that  the  plaintiff  knew  the  character 
«nd  effect  of  the  paper  she  signed,  and  signed  it  voluntarily 
iind  intelligently.  As  the  case  has  to  go  back  to  the  circuit, 
470  think  nothing  further  should  be  said  now  which  might 
«e6m  to  prejudge  or  prejudice  it;  and  therefore  we  will  not 
Tindertake  to  express  any  opinion  upon  the  merits. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
•circuit  court  be  set  aside  without  prejudice,  and  that  the 
•cause  be  remanded  to  the  circuit  court  for  a  new  trial,  accord- 
ing to  the  conclusions  herein  announced. 

A  MoRTOAOES  MAT  PDROHAsa  VROM  Hu  MoBTGAOOB  as  freely  M  any 
third  person:  See  note  to  King  y.  Cuahman^  89  Am.  Dec.  372,  showing  that 
«aoh  a  oonveyanoe  can  only  be  impeached  on  the  ground  of  fraud.     As  a 
general  rule  the  burden  of  proving  fraud  in  a  oonyeyance  is  upon  him  who 
alleges  it:  See  monographic  note  to  Brown  ▼.  MUehell,  11  Am.  St.  Rep.  768, 
discaasing  the  subject     Therefore,  a  mortgagor  and  mortgagee  may  agree 
that  the  latter  shidl  be  entitled  to  the  property  which  is  subject  to  the  mort- 
gage in  couaideration  of  his  release  of  the  debt.    Speaking  upon  the  subject 
in   Wataon  r,  Edward$,  105  Cal.  75,  the  court  said:  "Appellant  contends 
.that  he  should  have  judgment  because  the  original  transaction  between 
Sullivan  and  Clark  was,  in  law,  a  mortgage,  and  that  ita  character  as  a 
mortgage  was  not  changed,  and  could  not  have  been  changed  by  the  subse* 
^uent  acta  of  a  surrender  of  the  defeasance,  the  yielding  up  of  the  note,  the 
•discharge  of  the  debt,  ete;  and  that  in  order  to  make  such  a  transfer  valid 
there  must  be  some  new  consideration  from  the  mortgagee  to  the  mortgagor. 
This  cbntontion  cannot,  in  our  opinion,  be  successfully  mainteined.    A 
mortgagor  may  sell  and  convey  all  his  right  and  interest  in  the  mortgaged 
^premises  to  the  mortgagee  where  the  transaction  is  fair,  honest,  and  with- 
out fraud,  and  where  no  unconscionable  advantage  has  been  token  of  his 
jposition  by  the  mortgagee.     It  would  be  surprising  if  two  men  in  their 
senses  and  with  their  eyes  open  could  not  make  such  a  oontraot.    The  doc* 
trine  **once  a  mortgage  always  a  mortgage**  does  not  refer  to  future  oon- 
tracts.    In  Washburn  on  Real  Property  it  is  said  that  the  character  of  a 
-mortgage  oannot  be  changed  "  by  an  agreement  of  the  parties  made  at  the 
^me  of  the  execution  of  the  deed,**  and  that  *' equity  will  not  admit  of  a 
mortgagee  embarrassing  or  defeating  his  right  to  redeem  the  estoto  by  any 
«greement  which  he  may  be  induced  to  enter  into  in  order  to  effect  a  loan"; 
fnit  that  '*  this  does  not  preclude  any  sulieequent  5ojia  fide  agreement  ia 
Teapeot  to  the  estote  between  the  parties,"  and  that  '*the  mortgagee  may 
sdways  pnrchaae  the  mortgagor's  right  of  redemptioOy  and  thus  acquire  sb 
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abMlate  tiUe":  2  Wadiborn  od  Raal  Prapertj,  6th  ed  ,  seoa.  S3. 9*,  top  ppw 
95,  ML  Saoiion  8889  of  the  OiTil  God«  doea  not  change  the  ral«.  The  mm 
at  her  is  in  prineiple  eraoUy  like  the  eaae  of  Onm  t.  Bmiler^  S8  GU.  Mib 
In  that  eaae  Jnatioe  Sawyer,  speaking  for  the  oo«irl^  after  noiieiag  a  nua- 
her  of  anthoritles  to  the  pointy  aaja:  '*  Independent  of  anthority,  no  aign- 
ment  is  neoesaary  to  ahow  that^  upon  prinoiplab  a  mortgagor  haa  the 
ei^aaity  to  oontraet  with  referenoe  to  hia  intereat  in  the  mortgaged 
iaea  that  he  haa  with  referenoe  to  any  other  proper^." 

While  it  ia  Tory  important  for  the  oonrt  to  aemtiniM  doaely  all 
aotiooa  hetween  tiie  mortgagor  and  the  mortgagee  tonehing  a  aalo  of  tb» 
equity  of  redemption,  yet^  where  aneh  tranaaotiona  appear  to  be  fair,  and 
anpported  by  a  anffioiont  oonaiderationy  they  will  be  upheld.  Tfama,  in  an 
action  rery  much  resembling  the  principal  eaaa,  in  ita  general  featnreab  bat 
differing  from  it  in  aereral  important  partionlara»  where  the  mortgagor  wa» 
a  yonng  man,  twenty-nine  yeara  of  age^  whose  omidaot  and  deoUrationa  far 
a  aeriee  of  yeara  ahowed  that  he  knew  the  diflforence  between  a  mortgage 
and  an  abeolnte  oonveyanoe,  and  where  the  eridence  ahowed  that  he  intd* 
ligently  and  Yolantarily  oonreyed  the  mortgaged  prenuaea  to  the  mortgagee 
upon  the  conaideration  of  the  mortgage  debt  and  other  indebtedneei^  th» 
deed  ol  oonreyanoe  waa  soatained:  See  McHaU  t.  ifoll  di  S.  a  16a 


Simmons  Habdwabb  Company  v.  Bank  of  Gbhbm* 

WOOD, 

[41  SOUTB  CABOUirAt  177.] 

HoHnnr.^lH  ah  Aonow  bt  thb  Patbb  of  a  Ohiok  against  tlm  bank  e» 
which  it  is  drawn,  a  nonsuit  should  not  be  ordered  for  want  of  evi* 
denoe  of  funds  on  hand  if  there  is  some  testimony  of  the  ezistene^ 
of  sufficient  funds  to  the  credit  of  the  drawer's  account  to  meet  th» 
check  when  presented. 

Havks  ahb  Bankimo — PAsa-BooK  AB  EyiDuroa— The  bank  or  pass  book  is 
not  always  the  most  reliable  evidence  of  funds  in  the  bank  to  th» 
drawer's  credit  when  a  check  is  drawn.  If  the  pass-book  is  not  called 
for  in  an  action  by  the  payee  of  a  oheck  the  drawer  ii  a  competent 
witness  to  proTC  the  amount  of  such  funds  where  he  has  knowledge 
of  it 

BAMXa  AHD  BaNKIHO — ^BtiDBNOI.— IV  AH  AonOH  BT  THB  PATSB  OF  A, 

Ohiok  the  testimony  by  a  depositor  and  the  cashier  of  the  bank  aa  t» 
why  two  accounts  of  the  depositor  were  kept  eeparate  is  properly  ez* 
eluded,  as  it  calls  for  merely  an  opinion;  but  testimony  as  to  the  rea* 
son  for  drawing  checks  on  one  of  these  accounts  in  favor  of  the  other 
is  admiasible  as  explanatory  of  a  fact. 
Bahks  and  Banking— Evidbngb.— Ik  an  AonoN  bt  thb  Patbb  of  ▲ 
Chbok  against  the  bank  upon  which  it  is  drawn,  testimony  by  the 
plaintiff's  attorney  that  he  had  been  informed  by  the  cashier  that  there 
was  money  enough  in  bank  to  the  credit  of  the  account  upon  which  tho 
oheok  was  drawn  to  pay  it,  and  that  the  witness  had  so  informed  hi* 
client  before  the  action  was  commenced,  is  competent  either  on  direai 
or  cross  examination. 
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flyunoi  Am  BAcrsnro—Acnoir  bt  Tayem  of  Ohiok.— The  holder  of  adhook 
OB  a  bank  oan  maintain  an  aetion  for  tbo  amount  tpeoified  theroia 
againct  tho  bank  before  it  it  acoepted  or  oertified  as  good  bj  the  bank, 
if  the  drawer  of  the  eheok  has  fnnds  deposited  in  the  bank  to  an  amoont 
■offiotent  to  meet  it  when  presented  for  payment. 

On  Radical  THwwebmsok  Bitwebit  a  Ohsok  ahb  a  Bill  cm  BxoBAiroB 
if  that  the  former  need  not  be  aeoepted,  while  the  latter  mutt  be^  in 
order  to  fix  the  liability  on  the  drawee, 

BamcB  AHD  Bankiho— Custom  ahd  Usaob— Two  Aooovmts— Indsrid* 
jrxss. — ^If  the  oastomer  of  a  bank  keeps  two  aocoonta  therein,  one  a 
general  merchandise  acoonnt  and  the  other  Us  ootton  bosinoH  ao- 
eount^  and  the  bank  long  oontinnes  the  habit  of  paying  all  oheoks 
drawn  on  the  merohandise  aooonnt^  notwithstanding  the  oonstant  bal* 
ances  against  the  drawer  on  the  ootton  aoooont,  it  cannot^  withont 
prerions  notice  to  the  eastomer,  refuse  payment  of  a  eheok  drawn  by 
him  on  funds  to  his  oredit  on  the  merohandise  aooonnt^  apoa  the 
ground  of  his  indebtedness  on  the  ootton  aoconnl 

XbiaI/— Objkotions.— A  misstatement  of  testimony  by  the  Judge  to  the 
jury,  in  eharging  them,  must  be  called  to  his  attention  at  the  time,  or 
be  remedied  by  a  motion  for  a  new  trial.  An  exoeptioa  thereto  noted 
after  trial  raises  no  question  of  law  whieh  oan  be  ooosidered  on  ap» 
peal. 

Tbial — TERROR  CuBSD  BT  YxBDiOT. — ^lu  an  aotiou  by  the  payee  of  a  eheok 
against  the  bank  upon  which  it  is  drawn,  and  where  there  is  a  Tordiot 
for  the  whole  amount  of  the  oheok,  with  interest^  the  supreme  court 
will  not  consider  an  exception  to  the  instructions^  imputing  error 
therein  as  to  plaintiiTs  right  to  recorer  in  part. 

Babxs  abb  BABKiiro— EsroPFBL.— If  the  holder  of  a  check,  relying  upon 
the  statements  of  the  officers  of  the  bank  on  which  the  check  is 
drawn,  is  induced  to  take  a  course  different  from  that  which  he 
otherwise  would  have  taken,  and  is  thereby  misled  to  his  prejudice,  the 
doctrine  of  estoppel  applies. 

Babxs  and  Bankibo— Cashibr  as  Agbnt— ADMi88ioNS.^The  cashier  of  a 
bank  is  its  agent;  and  his  admission  as  to  the  existence  of  funds  suffi* 
dent  to  pay  a  check  when  drawn  is  binding  on  the  bank. 

Action  by  the  Simmons  Hardware  Company  against  the 
Bank  of  Greenwood,  on  an  ordinary  check  drawn  by  Jenrey 
A  Co.  on  the  defendant,  in  favor  of  the  plaintiff  for  one 
handred  and  aizty-three  dollars  and  ninety -seven  cents. 
The  bank  kept  with  Jervey  &  Co.  two  separate  accounts,  as 
described  in  the  opinion,  and  drafts  were  made  upon  each 
by  a  different  style  of  check.  The  bank  contended,  after  the 
discovery  of  the  error  referred  to  in  the  opinion,  that  there 
was  but  one  hundred  and  forty-two  dollars  and  seventy-one 
oents  to  the  credit  of  Jervey  A  Co.  on  the  merchandise  ao- 
<}ount  at  the  time  the  check  was  presented,  an  amount  insuf- 
ficient to  pay  the  check.  The  trial  court  charged  the  jury 
that  the  defendant  bank  was  estopped  to  deny  the  reality 
«f  the  state  of  things  which  it  made  appear  to  exist,  and 
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npoD  which  the  plaintiffs  were  led  to  rely;  and  that  under 
the  circumstanceB  the  plaintiffs,  thoogh  the  action  wae 
brought  npon  the  check,  might  recover  the  one  hundred  and 
forty-two  dollars  and  seventy-one  cents,  if  there  was  that  mnch 
money  to  credit  of  Jeryey  &  Co.  on  the  merchandise  account 
at  the  time  that  the  check  was  presented.  The  jury  found 
for  the  plaintiff  in  the  sum  of  one  hundred  and  seventy* 
eight  dollars  and  fifty-six  cents;  judgment  was  entered|  and 
the  defendant  appealed. 

If.  P.  De  Bruhl,  for  the  appellant 

Parker  Jt  IfcOoioan,  for  the  appellee. 

>M  McIvBB,  C.  J.  The  object  of  this  action  was  to  r»» 
cover  the  amount  of  money  mentioned  in  a  check  drawn  by^ 
Jervey  A  Ca  on  the  2d  of  January,  1892,  on  the  defendant 
bank,  payable  to  the  order  of  the  plaintiff.  Inasmuch  as  the 
plaintiff  resided  and  did  business  in  a  distant  state,  the 
check  was  not  presented  for  payment  until  the  8th  of  Jann* 
ary,  1892,  when  payment  was  refused  (**no  funds"),  and  on 
the  next  day  it  was  formally  protested  for  nonpayment. 

Without  undertaking  to  set  out  the  evidence  adduced  at 
the  trial,  which  appears  in  the  *^  case,"  it  is  sufficient  to  state 
here  that  there  was  testimony  tending  to  show  that  Jervey  A 
Co.  were  merchants  in  the  town  of  Greenwood,  also  engaged 
in  the  business  of  buying  and  selling  cotton;  that  they  had 
been  doing  business  with  the  defendant  bank  for  several 
years,  the  bank  advancing  the  money  to  buy  the  cotton,  and 
taking  from  Jervey  &  Co.  drafts  drawn  by  them  against 
the  cotton  so  bought;  that  Jervey  &  Co.  kept  two  deposit  ao» 
counts  with  the  bank,  one  of  which  is  designated  as  the 
merchandise  account,  upon  which  was  credited  money  aris* 
ing  from  the  sales  of  merchandise,  and  upon  which  checke 
were  drawn  to  pay  for  the  merchandise  bought,  and  the 
other  designated  as  the  cotton  ^^*  account,  upon  which  the 
money  advanced  to  buy  cotton  was  charged,  and  the  drafts 
drawn  against  the  cotton  were  credited;  that  the  merchandise 
deposit  account  was  headed  '^Jervey  A  Ca,"  while  the  cotton 
deposit  account  was  headed  ^'Jervey  &  Co.,  C.  A.";  that  the 
checks  drawn  on  these  two  deposit  accounts  were  of  a  differ* 
ent  style,  and  were  signed  differently,  one  being  "  Jervey  A 
Ca,"  and  the  other  ''  Jervev  A  Co.,  C.  A.,"  so  as  to  indicate 
to  which  of  the  two  accounts  they  were  to  be  charged;  that 
the  merchandise  account  ran  regularly  on  from  year  to  year^ 
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while  the  cotton  account  began  and  closed  with  the  cotton 
season,  and  at  the  close  of  the  season  the  balance  on  the 
cotton  account,  which  was  usually,  if  not  always,  against 
Jenrey  &  Co.,  was  closed  by  note;  that  the  bank  had  alwaye 
previonsly  been  in  the  habit  of  paying  the  checks  of  Jervey  A 
Co.  on  the  merchandise  deposit  whenever  there  was  money 
BuflScient  to  the  credit  of  Jervey  &  Co.,  without  regard  to  the 
fact  that  the  balance  was  against  them  on  the  cotton  deposit 
account,  or  that  the  bank  held  their  past  due  notes  given  to 
dose  the  previous  cotton  season's  account;  that  when  the 
check  here  in  question  was  presented  for  payment  there- 
appeared  on  the  books  of  the  bank  a  balance  on  the  merchan- 
dise account  in  favor  of  Jervey  &  Co.,  more  than  sufficient  ta 
pay  said  check,  and  that  the  only  reason  given  for  refusing 
payment  thereof,  was  that  Jervey  &  Co.  then  owed  the  bank 
a  large  balance  on  the  cotton  account,  besides  notes  post  duo 
to  a  large  amount;  that  subsequently  it  was  discovered  that,, 
owing  to  an  error  in  the  books  of  the  bank,  the  balance  in 
favor  of  Jervey  &  Co.  on  the  merchandise  account  was,  in 
fact,  not  sufficient  to  meet  the  check,  but  this  discovery  was- 
not  made  until  after  the  check  had  been  protested,  and  after 
the  commencement  of  this  action. 

It  seems  that  at  the  commencement  of  the  trial  a  motion 
was  made  to  dismiss  the  complaint  upon  the  ground  that  the- 
facts  stated  therein  were  not  sufficient  to  constitute  a  cause- 
of  action,  inasmuch  as  there  was  no  allegation  that  the  check 
had  been  accepted  by  the  bank;  but  this  motion  was  refused, 
and  the  trial  proceeded.  At  the  close  of  the  testimony  on 
the  part  of  the  plaintiff  a  motion  for  a  nonsuit  was  made 
upon  two  ^^*  grounds:  1.  '*  Because  there  was  no  dvidenco 
that  there  was  money  enough  on  deposit  in  said  bank  to  the 
credit  of  Jervey  &  Co.  to  pay  the  check  sued  on  at  the  time 
the  same  was  presented  ";  2.  ^  Because  there  was  no  evidence 
that  the  check  sued  on  had  been  accepted  by  the  defend- 
ant hanky  or  certified  by  it  as  good."  At  the  close  of  the  tes* 
timony^and  the  argument  of  counsel  the  case  went  to  the 
jury  under  the  charge  of  his  honor.  Judge  Izlar,  and  the  ver^ 
diet  was  in  favor  of  the  plaintiffs,  for  the  whole  amount  of 
the  check,  with  interest;  and  the  defendant  appeals  upon 
twenty-seven  grounds  from  the  judgment  entered  upon  the 
verdict. 

We  shall  not  undertake  to  state  or  consider  these  numer-^ 
ous  grounds  in  detail,  but  will  confine  ourselves  to  such  ques-^ 
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tioiii  u  thaM  grovndf  properly  preeent:  1.  Wheth«r  then 
WM  error  in  refusing  the  motion  to  dismiee  the  complaint 
upon  the  ground  above  stated;  2.  Whether  there  waa  error  in 
teliieing  the  motion  for  a  nonsuit;  8.  Whether  there  waa  error 
in  any  ef  the  rulings  as  to  the  oompetenoj  of  the  testimony 
oflfered;  4.  Whether  the  action  could  be  maintained  without 
allegation  and  proof  that  the  bank  had  accepted  the  check; 
&  Whether  the  bank  had  the  right  to  act  up  aa  a  defense  to 
the  action  the  balance  due  to  it  by  Jenrey  &  Co.  on  the  cot- 
ton account,  or  on  the  past  due  notes;  8.  Whether  there  was 
error  in  misstating  the  testimony  to  the  jury;  7.  Whether 
there  was  error  in  the  instructions  to  the  jury  aa  to  the  right 
of  plaintiffs  to  reccver  a  part  only  of  the  amount  mentioned 
in  the  check;  8.  Whether  there  was  error  in  the  instructions 
giren  to  the  jury  aa  to  the  doctrine  of  estoppeL 

Aa  to  the  first  ground  upon  which  the  motion  fbr  a  non. 
auit  was  based,  it  is  sufficient  for  us  to  say  that  we  think 
there  was  some  testimony  tending  to  show  that  Jenrey  A  Ca 
had  sufficient  funds  to  their  credit  on  the  merchandise  deposit 
account  to  meet  the  check  at  the  time  it  waa  presented,  and 
therefore  the  nonsuit  was  properly  refused.  Aa  to  the  aecond 
ground  of  the  motion  for  a  nonsuit,  that,  aa  well  aa  the  qoea* 
tion  whether  the  circuit  judge  erred  in  refusing  to  dismiaa 
the  complaint  because  it  did  not  state  hcis  sufficient  to  oon- 
atitute  ^^^  a  cause  of  action,  will  be  considered  when  we 
reach  the  fourth  question  above  stated. 

The  third  general  question  above  stated  involves  aeveral 
rulinga  aa  to  the  competency  of  certain  testimony.  The  first 
of  these  rulings,  assailed  in  defendant's  second  exception,  is 
to  that  allowing  the  witness  Sparkman,  who  was  the  manag- 
ing partner  of  the  firm  of  Jervey  &  Co.,  to  testify  aa  to  the 
amount  of  money  that  firm  had  to  their  credit  in  the  bank 
when  the  check  was  drawn,  the  point  of  the  objection  seem* 
ing  to  be  that  the  bank  or  pass  book  was  the  best  evidence. 
The  ^^case"  does  not  show  that  the  objection  was  based  upon 
that  ground,  nor  does  it  show  that  the  pass-book  waa  called 
for,  and,  if  it  had  been,  probably  it  would  have  been  produced. 
Indeed,  the  ^'case"  doea  not  show  that  any  ruling  waa  made. 
It  simply  shows  that  when  Sparkman  was  asked  the  qnes* 
tion,  that  an  objection  was  interposed,  but  upon  what  ground 
does  not  appear.  But  as  witness  went  on  to  say  that  he 
knew  ^*  of  his  own  knowledge''  the  amount  to  the  credit  of 
the  firm,  we  do  not  think  there  was  any  ground  for  the  ob- 
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jection;  for  it  seems  from  the  case  of  Meade  v.  Carolina  Nat. 
Bank,  26  8.  C.  608,  reported  more  fallj  in  1  8.  B.  Bep, 
419,  the  pass-book  is  not  always  the  most  reliable  evidence. 

The  next  ruling  as  to  the  competency  of  the  testimony  as- 
sailed  by  defendant's  third  exception  is  to  allowing  the  same 
witness  to  testify  as  to  the  contents  of  a  letter;  but  the  "  case'' 
shows  that  the  objection  to  such  testimony  was  sustained. 

The  next  ruling  assailed  by  defendant's  fourth  exception  is 
in  sustaining  plaintiffs'  objection  to  Sparkman's  testimony  as 
to  why  the  two  deposit  accounts  were  kept  separate.  The 
objection  was  properly  sustained,  because  it  was  a  mere  mat- 
ter of  opinion  and  not  the  statement  of  a  fact.  For  the  same 
reason  the  objection  to  the  statement  of  Greene,  the  cashier 
of  the  bank,  assailed  in  defendant's  sixth  exception,  was 
properly  sustained.  The  next  ruling  assailed  in  defendant's 
fieventh  exception  was  not  objectionable,  as  it  was  a  simple 
statement  of  a  fact  explanatory  of  why,  in  some  instances, 
checks  were  drawn  by  Jervey  &  Co.  on  the  cotton  account  to 
^^  be  deposited  to  the  credit  of  the  merchandise  account, 
for  the  purpose  of  replacing  money  taken  out  of  the  store, 
instead  of  drawn  from  the  bank,  to  pay  for  cotton  purchased. 

The  remaining  objection  to  the  rulings,  as  to  testimony 
taken  by  defendant's  eighth  exception,  is  in  allowing  Mr. 
McGowan  to  state  that  he,  as  their  attorney,  had  communi- 
cated to  the  plaintiffs  the  fact  that  he  had  learned  from  the 
cashier  of  the  bank  that  Jervey  &  Co.  had  money  in  bank 
sufficient  to  meet  the  check  before  the  action  was  commenced. 
Although  the  objection  to  this  testimony  was  sustained  when 
first  offered,  yet  it  was  allowed  to  come  out  on  the  cross-exam« 
ination  without  objection,  and,  therefore,  it  does  not  seem  to 
US  that  the  eighth  exception  can  be  sustained.  Moreover,  we 
do  not  think  the  testimony  was  incompetent,  and,  if  there 
was  any  error,  it  was  in  sustaining  the  objection  in  the  first 
instance. 

We  come  next  to  the  fourth  question  stated  above,  which 

involves  the  most  material  and  important  inquiry  in  the  case. 

It  is  not  to  be  denied  that  upon  this  question,  whether  the 

holder  of  a  check  on  a  bank  can  maintain  an  action  for  the 

amount  specified  therein  against  the  bank  before  it  is  ao- 

eepted  or  certified  as  good  by  the  bank,  provided  the  drawer 

of  the  check  has  funds  deposited  in  the  bank  to  an  amount 

sufficient  to  meet  it  when  presented  for  payment,  there  is 

Tery  considerable  conflict  of  authority.    The  cases  on  the  ons 
▲m.  Bx.  Bip.,  Vol.  XLIV.— 4» 
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tide  and  fb«  oihm  of  this  question  may  be  foond  collated 
in  Morse  on  Banks,  sections  498  and  494,  where  the  antlior 
ezpressss  a  verj  decided  opinion  in  &Tor  of  the  alBnnatifm 
cf  the  qnestion.  We  need  not,  howeTcr,  go  into  any  discna- 
alon  of  these  conflicting  cases,  for  we  have  a  decision  in  thi» 
state,  in  the  case  of  Fogartie$  t.  SiaU  Bank^  12  Rich.  518,  7& 
Am.  Dec  468,  whioli,  in  our  judgmenti  is  absdiutely  condii* 
Bi?e  of  the  question,  and  we  are  bonnd  by  the  anthority  of 
that  case.  In  that  case  it  was  distinctly  held  that  an  actioik 
conld  be  maintained  by  the  holder  of  a  check  nnder  the  or- 
cumstances  mentioned.  The  opinion  was  delivered  by  that 
able  jurist,  Johnstone,  J.,  and  we  think  his  conclusion  is  folly 
Tindicated  by  his  reasoning  and  the  authorities  whidi  he 
cites.  It  would  be  idle  for  us  to  attempt  to  add  anything  to 
what  is  there  so  well  said,  ^**  and  we  follow  that  decision^ 
not  only  because  it  is  authoritatiTC,  but  also  because  it  is 
fully  supported  by  reason. 

That  case  shows  just  what  the  circuit  judge  held  in  this 
case,  that  the  true  theory  is  that,  when  a  bank  reoeiyes  tha 
money  of  a  depositor  and  places  the  amount  to  the  credit  of 
such  depositor  on  his  deposit  account,  the  implied  contract 
on  the  part  of  the  bank  is,  that  it  will  pay  all  checks  drawn 
by  the  depositor,  in  such  amounts  and  to  such  persons  aa 
may  be  mentioned  in  such  checks,  as  long  as  there  remaina 
to  the  credit  of  the  depositor  on  such  account  an  amount 
sufficient  to  pay  such  checks.  That  case  also  shows  that  it 
is  an  entire  mistake  to  say,  as  has  been  said  in  some  of  the 
cases,  that  there  is  no  privity  between  the  bank  and  the  holdw 
of  the  check,  for,  as  we  have  seen,  the  contract  of  the  bank 
is  to  pay  any  person  who  may  present  the  check  of  the  de- 
positor, it  matters  not  who  he  may  be.  In  this  respect  it 
is  analogous  to  the  case  of  an  ordinary  promissory  note,  pay- 
able to  a  named  payee,  or  order,  what  particular  person  may» 
by  the  order  of  the  payee,  become  entitled  to  receive  the 
money  mentioned  in  the  note  may  not  be  known  to  either 
maker  or  payee  at  the  time  the  original  promise  was  made^ 
but  no  one  ever  supposed  that  there  was  any  want  of  privity^ 
by  reason  of  that  fact,  between  the  maker  of  the  note  and 
the  person  to  whom  it  was  indorsed.  So  here  the  promise  of 
the  bank  is  to  pay  to  whoever  may  be  named  in  the  check« 
and,  therefore,  upon  the  breach  of  such  promise,  the  persoa 
named  has  a  right  of  action  for  such  breach.  But,  as  we 
have  said,  in  view  of  the  masterly  discussion  of  this  question 
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hj  Johnstons,  J^bkHb^  am  aboft  dted,  w  nesd  not  putM 
ibm  mbject  forfher. 

It  ■oami  to  vm  that  tbo  confliet  of  antboritj  upon  thio 
poiot  ariMi»  partly  at  leatti  from  ooDfoanding  a  obeck  wiib 
an  ordinary  bill  of  ozobange.  Wbile  itia  tmo  that  thero  ia  m 
reaemblanoo  between  theeo  two  elaseea  of  inatnimentai  thero 
are  alao  radioal  diflferenoee,  one  of  whiob  ia  that  the  former 
need  not  be  aooepted,  while  the  latter  must  be,  in  order  to  fix 
liability  on  the  drawee.  Aa  to  the  difTerenoe  between  theee 
two  claeaea  of  inatmmentai  eee  Story  on  Promisioiy  ^^ 
Notea,  aeo.  489;  BM  t.  Bant  of  Autois  128  U.  &  109. 

The  fifth  question  inToWea  the  inquiry  whether  the  bank 
bad  a  right  to  eet  np  the  past  due  notes  of  Jenrey  4  Ca  and 
the  balanoe  against  them  on  the  cotton  account.  U^  aa  wo 
have  seen,  the  bank  received  the  deposits  on  the  merchandise 
account  under  an  implied  promise  to  pay  the  checks  of  Jer* 
▼ey  ft  Co.  on  that  account  aa  they  were  presented,  then  thero 
was  an  application  of  that  fund  to  that  purpose,  and  the  bank 
eould  not  afterwards  apply  the  same  to  any  other  purpose; 
eertainly  not  without  the  consent  o^  or  previous  notice  tc^ 
Jervey  ft  Co.  There  being  testimony  to  show  that  it  waa  the 
long-continued  habit  of  the  bank  to  pay  such  checks  not> 
vrithstanding  the  constant  balances  against  Jervey  A  Ca  on 
the  cotton  account,  as  well  aa  the  outstanding  past  due  notes, 
it  seems  to  us  that  the  bank  could  not  depart  from  such 
long-continued  usage  and  custom  without  some  notice  to 
Jervey  ft  Co. 

As  to  the  sixth  question,  which  arises  out  of  the  ninth  ez« 
^option,  in  which  the  circuit  judge  is  charged  with  misstating 
the  testimony  to  the  jury.  In  the  first  place,  such  an  excep- 
tion raises  no  question  of  law  which  can  be  considered,  the 
remedy  being  by  a  motion  for  a  new  trial  in  the  circuit  court, 
er  by  calling  the  attention  of  the  judge  to  the  misstatement 
at  the  time  it  is  made:  8tat$  v.  Jonei^  21  8.  C.  596,  which 
has  been  followed  in  numerous  cases.  In  the  second  place, 
there  waa  no  real  mistake  in  the  statement  of  the  testimony, 
for  we  do  not  find  any  testimony  tending  to  show  that  any 
checks  were  drawn  on  the  cotton  account  ^  to  pay  amounta 
owing  on  the  merchandise  account."  On  the  contrary,  the 
testimony  was  that  checks  were  sometimes  drawn  on  the 
cotton  account  to  replace  money  taken  out  of  the  store  to 
buy  cotton  with. 

The  seventh  question  is  whether  there  was  error  in  the  in- 
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ftractions  to  the  jury  as  to  the  right  of  the  plaintifis  to  reoo7er 
a  part  of  the  amount  of  the  check.  Inaemuch  as  the  verdict 
of  the  jury  was  for  the  whole  amoant  of  the  check,  with  in- 
terest, this  question  loses  all  practical  importance,  and  need 
not,  therefore,  be  considered. 

^*^  The  eighth  question  raises  the  inquiry  as  to  the  in- 
structions given  to  the  jury  in  regard  to  the  doctrine  of 
estoppel.  It  seems  to  us  that  a  bare  reading  of  the  charge 
(which  should  be  incorporated  in  the  report  of  the  case) 
is  quite  sufficient  to  show  that  there  was  no  error  here. 
Whether  the  evidence  was  sufficient  to  sustain  the  estoppel 
was  a  question  for  the  jury,  and  not  for  us,  as  there  cer- 
tainly was  some  evidence  upon  the  subject 

In  some  of  the  exceptions  it  seems  to  be  intimated  that 
the  judge  erred  in  charging  on  the  facts;  but,  after  a  careful 
examination  of  the  charge,  we  are  unable  to  discover  a  single 
instance  in  which  the  judge  even  intimated  any  opinion  as 
to  any  one  of  the  disputed  questions  of  fact. 

The  fifteenth  exception,  as  to  the  agency  of  the  cashier, 
Greene,  cannot  be  sustained.  Surely,  the  cashier  is  the  agent 
of  the  bank,  and  the  continuing  agent,  and  the  testimony  as 
to  his  admissions  that  there  was  a  sufficient  balance  in  favor 
of  Jervey  &  Go.  on  the  merchandise  account  to  pay  the  check 
at  the  time  it  was  presented  was  unquestionably  binding  on 
the  bank. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed.      ^__^ 

Banks  and  Banking — Cbboks. — ^Bank  oheoki  are  not  inland  bflla  «f 
exchange:  See  notes  to  LofUaiana  KaL  Bank  v.  CUmm^  Bank,  26  Am.  Bepw 
96;  Sh^dy  ▼.  Roach^  26  Am.  Rep.  684;  HawUy  r.  JeUe^  46  Am.  Rep.  13.% 
■bowing  that  the  former  are  used  and  treated  aa  caah,  that  they  are  always 
drawn  npon  a  bank  or  banker,  and  that  they  are  drawn  against  fnnds  on 
deposit  with  a  bank  or  banker;  while  the  latter  are  not  drawn  on  raoh 
deposits  neoesaarily,  and  acceptanoe  raises  no  implication  that  the  drawer 
has  saoh  fnnds  to  meet  it:  See  notes  to'  Loiui»ia$UL  NaL  Bank  t.  CiHssenM* 
Bankt  26  Am.  Rep.  96;  Hawley  r.  Jeite^  46  Am.  Rep.  ISS.  In  the  note  last 
oited  it  is  said  that  without  acceptance  no  action  can  be  maintained  by  ths 
bolder  npon  either  against  the  drawer.  A  check  drawn  npon  a  bank  for 
more  than  the  amount  of  the  drawer's  funds  on  deposit  creates  no  lien  upon 
and  gives  the  payee  no  right  to  the  actual  balance,  until  the  bank  has 
agreed  to  pay  it  pro  tanto:  See  note  to  Bullard  r.  BandaU,  61  Am.  Deo.  436L 
That  the  holder  has  a  right  in  equity  to  recover  the  amount  from  the  de- 
pository, see  note  to  Hemphill  ▼.  Yerkes^  19  Anu  Bt,  Rep.  612.  In  some  of 
the  states  a  check  drawn  by  a  depositor  for  a  less  sum  than  he  has  in  tho 
bank  operates  to  transfer  the  sum  named  to  the  payee,  who  may,  after  dm» 
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mand  and  ref  asal*  mxe  for  and  recorer  the  tiim  from  the  bank:  Firnn&r  ▼• 
SmUh,  31  Neb.  107;  28  Am.  St.  Rap.  510,  and  note.  In  thoee  atatea  it  iii 
■aid  that  there  u  no  inch  thing  aa  "acoeptance**  of  ehecka  in  the  ordinary 
aenie  of  the  term:  MetropolUan  NaL  Bank  r.  J<me9^  187  111.  634;  81  Am.  Sti 
Bop.  403.  The  general  rule,  however,  ia  that  there  moet  be  a  presentment 
And  aoceptanoe,  and  after  demand  and  refusal,  where  the  depositor's  balance 
in  the  bank  is  sufiScient  to  pay  the  check,  the  holder  cannot  bring  suit  on  il 
mgainat  the  drawee^  as  there  is  no  privity  between  the  holder  and  the  bank 
fluitil  the  cheek  is  presented  and  accepted,  and  because  the  cheek  does  nol 
operate  as  an  equitable  assignment  of  the  deposit^  or  impose  any  liability 
upon  the  bank  to  pay  such  holder:  See  monographic  notes  to  HemphtU  r. 
Teriea,  19  Am.  St  Rep.  609-612;  Sowden  r.  Oraig,  96  Am.  Dec.  132-135; 
In  re  Franklin  Bankf  19  Am«  Deo.  422,  where  the  subject  is  elaborately  dis* 
«nssed  and  the  eases  collected.  The  declarations  and  admissions  of  the 
cashier  of  a  bank,  which  are  within  the  scope  of  his  ordinary  duties,  though 
not  expressly  authorised,  are  binding  on  the  bank;  but,  if  they  are  out  of  the 
aaope  of  his  authority,  they  do  not  bind  the  bank:  See  notes  to  Coner  t« 
Paui,  77  Am.  Dec.  763;  Cocheeho  Nai,  Bank  t.  Haskell,  12  Am.  Bep.  75. 

EarroFPiL. — One  who  knowingly  causes  another  to  believe  in  the  existenoe 
•r  nonexistence  of  a  certain  fact,  believing  which  the  latter  alters  hia 
previous  condition,  the  former  is  estopped  to  deny  the  existence  or  non- 
existence of  such  fact:  See  notes  to  Marinea  T.  QobUt^  17  Am.  St.  Bep.  24| 
OiliM  Lithographic  etc  Co,  r.  ChoM^  14  Am.  St  Rep.  440. 

NoncB  TO  AoKNT  IS  NoTioc  TO  Primoipal.— The  rule  that  notice  ao* 
quired  by  an  agent  while  transacting  the  business  of  his  principal  is  notioe 
to  the  latter  applies  as  well  to  banking  and  other  corporations  as  to  Individ* 
oals,  but,  when  the  agent  acts  for  himself  and  not  for  hia  principal,  the  rule 
does  not  apply:  MerchanU*  NaL  Bank  v.  LoviU,  114  Mo.  519;  35  Am.  St 
Rep. 770,  and  note;  and  monographic  note  to  Trentor  v.  Pothen,  24  Am.  St 
Rep.  228,  discussing  the  subject. 

Nonsuit— Whih  Pbopib.— Jn  the  absence  of  all  testimony  in  support 
•f  the  material  allegations  in  the  complaint,  a  nonsuit  is  proper;  but  when 
there  is  any  testimony  directed  to  those  allegations,  the  weight,  truth,  and 
sufficiency  of  which  are  to  be  determined,  the  case  must  go  to  the  juryt 
WhUnep  Mfg.  Co.  t.  Bichmondete.  &  J2.  Co.,  88&  C.  865;  37  Am.  St  Rep. 
707,  and  not«i 
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[41  South  Cabouna«  800.] 

OOBPOBATIONS  —  BmFLOTBSS — BT-LAWS    AS    NOTIOl  AND    EviDBNCnL — A 

stranger  in  dealing  with  a  corporation  is  not  bound  to  inquire  into  the 
by«laws  of  such  oorporation  to  ascertain  whether  the  officer  or  agent 
with  whom  he  is  dealing  has  authority  to  act  Hence,  if  a  corporation, 
through  its  president,  einilays  one  as  its  agent  by  the  year,  and  gives 
him  "absolute  charge,**  it  will  not  be  allowed,  after  reoeiring  such 
agent's  senrices  for  seventeen  months,  and  then  dismissing  him  for 
oause,  to  prove,  by  its  by-laws,  in  an  action  by  the  agent  to  recover  a 
balance  of  salary  due,  that  the  president  had  no  authority  to  employ 
any  one  by  the  year. 
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.   Aonoir  hj  Moyer  agiinit  the  Kaft  Shore  Terminal  Gmbp 
peoj.    There  was  a  ferdict  for  the  plaintiH  and  the  deliwid 
ant  appealed. 

MiUkeU  k  SvMky  for  the  appellant; 

/.  JVl  iVotiUiniv  for  the  appellee. 

^^  MoItbb,  0.  J.  The  only  qneetion  made  hj  Ihia  Wf^ 
peal  is  whether  hie  honor,  Judge  Itlar,  erred  in  mling  eertaia 
testimony  oflfered  by  defendant  appellanti  to  be  inoompeteni 
For  a  proper  nnderstanding  of  this  qneetion  it  will  be  ne» 
essary  to  make  a  brief  statement  of  the  nature  of  the  actioo 
and  of  the  testimony  adduced  by  the  plaintiff  to  sustain  hie 
elaim.  In  the  second  paragraph  of  the  complaint  the  plain* 
tiff  alleges,  substantially,  that  on  the  28d  of  July,  1891,  he 
was  employed  by  the  defendant  as  agent,  by  the  year,  at  a 
salary  of  eighteen  hundred  dollars  per  year,  payable  monthly. 
In  the  third  paragraph  the  allegation,  substantially,  is,  that 
on  the  day  named  plaintiff  entered  upon  his  duties  and  duly 
discharged  the  same  until  the  18th  of  November,  1891,  and  was 
then,  and  always  thereafter,  *^  until  the  23d  tf  July,  189i, 
ready  and  willing  to  perform  said  duties.  4.  That  on  the 
18th  of  November,  1891,  the  defendant  refused,  and  continues 
to  refuse,  to  allow  plaintiff  to  discharge  the  duties  of  his  em* 
ployment;  and  judgment  ie  demanded  for  the  balance  due 
him  on  bis  salary  up  to  the  23d  of  July,  1892. 

In  the  answer  defendant  denies  the  allegations  contained 
in  the  second  and  third  paragraphs  of  the  complaint;  and,  in 
answer  to  the  fourth  paragraph  of  the  complaint,  defendant 
says  that  the  employment  of  defendant  was  duly  terminated 
on  the  let  of  December,  1891.  So  that  the  only  issue  was 
whether  plaintiff  was  employed  by  the  year  and  entitled  to 
his  salary  up  to  the  end  of  the  year  terminating  on  the  28d 
of  July,  1892. 

The  plaintiff,  without  objection,  offered  testimony  tending 
to  show  that  he  was  employed  by  Gaddis,  the  general  man- 
ager of  the  defendant  company,  on  the  23d  of  July,  1890,  by 
the  year,  to  serve  the  company  as  agent,  at  the  salary  stated 
in  the  complaint;  that  he  continued  in  such  employment  up 
to  the  19th  of  November,  1891,  when  the  defendant  company 
refused  to  allow  him  to  continue  such  service;  that  on  the 
20th  of  October,  1891,  one  Swanits,  who  seems  to  have  been 
the  consulting  engineer  of  the  company,  asked  plaintiff  for 
his  resignation,  which  he  declined  to  give;  that  a  few  days 
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frflar  Bwanite  oSored  to  •mjioj  jhdxfiiff  as  book-keeper,  at  a 
aalaiy  of  aeTenty-five  doUara  per  month,  if  he  would  resign 
Ilia  position  aa  agent,  whioh  was  likewise  declined;  that  on 
the  81st  ct  October,  1891,  plaintiff  was  formallj  notified  in 
mritiDg,  signed  hj  the  vice-president  of  the  company,  and 
countersigned  hj  said  Swanits,  as  consulting  engineer,  that 
he  was  discharged  for  canse;  that  Oaddis,  who  appointed 
plaintiff  aa  agent,  when  applied  to  to  become  the  general 
manager  of  the  company,  by  a  letter  from  the  president  of 
the  company,  written  from  New  York,  where  the  office  of  the 
company  seems  to  have  been  located,  was  told  in  said  letter, 
amongst  other  things,  **Yon  are  to  have  absolnto  charge 
there,"  and  in  a  short  time  afterward  he  received  his  appoint- 
ment in  writing,  signed  **  East  Shore  Terminal  Company,  by 
i3eo.  A.  Evans,  president.*' 

After  this  testimony  and  other  which  it  is  not  deemed 
necessary  to  state  was  offered  the  plaintiff  closed,  and  the 
defendant,  in  offering  its  testimony,  which  is  not  set  out  in 
the  *^.  *^  case,'*  offered  in  evidence  the  by-laws  of  the  East 
Shore  Terminal  Company,  ^to  prove  that  no  officer  of  the 
company,  except  the  board  of  directors,  was  anthorised  to 
make  contracts  for  service  for  the  period  of  a  year.**  To  the 
evidence  tbns  offered,  plaintiff's  counsel  objected,  and  the 
court  sustained  the  objection^  to  which  ruling  defendant  duly 
excepted,  and  the  only  question  is  aa  to  the  correctness  of 
auch  ruling. 

It  seems  to  be  conceded  in  the  argument  of  counsel  for 
appellant,  that  a  stranger,  in  dealing  with  a  corporation,  is 
not  bound  to  inquire  into  the  by-laws  of  such  corporation  in 
erder  to  ascertain  whether  the  officer  or  agent  with  whom  he 
is  dealing  has  authority  to  act;  but  whether  conceded  or 
not,  the  case  of  Walker  v.  Railroad  Co.,  26  8.  C.  80,  is  suffi- 
cient authority  to  sustain  that  proposition.  For,  as  was  said 
in  that  case:  **  Now,  it  is  well  settled  that  a  corporation  may 
contract  and  be  contracted  with,  through  an  agent  whose  au- 
thority may  be  implied  from  facts  and  circumstances  show- 
ing recognition  or  ratification  by  the  corporation.  Indeed, 
it  seems  that  the  same  presumptions  are  applicable,  in  this 
respect,  to  corporations  as  to  natural  persons":  See,  also,  to 
same  effect,  McCreery  v.  Garvin^  89  8.  C.  875,  likewise  cited 
f)y  counsel  for  respondents. 

But  it  is  contended  that  the  plaintiff  here  is  not  a  stranger, 
but  is  an  employee  of  the  company,  and,  therefore,  bound  to 
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take  notice  of  tbe  by-laws  of  the  company.  While  it  may 
be  quite  true  that  the  plaintiff  is  not  now  a  stranger,  yet  he 
certainly  was  so  when  he  entered  into  the  contract,  upoa 
which  this  action  was  basedi  with  the  general  manager  of 
the  company,  who,  when  he  was  appointed,  was  told  by  the 
president  of  the  company:  *' You  are  to  have  absolute  charge 
there,"  and  who,  therefore,  plaintiff  had  a  right  to  assume^ 
was  invested  with  full  authority  in  the  premises.  And  whcQ 
to  this  is  added  the  facts  that  the  plaintiff  entered  upon  the 
work  for  which  he  was  employed,  and  continued  to  discharge 
the  duties  of  his  office  for  more  than  a  year  without  any 
demur  or  complaint  upon  the  part  of  the  company,  or  any 
ef  its  officers  or  agents,  until  after  a  considerable  portion  of 
the  second  year  had  elapsed;  and  when  the  company,  by  its 
attempt  to  obtain  from  the  plaintiff  *^^  the  resignation  of 
his  office  and  by  its  threat  of  discbarge  for  cause,  had  there* 
by  practically  recognized  the  legality  of  the  appointment 
made  by  the  general  manager  (for  it  would  be  absurd  to  ask 
for  the  resignation  of  an  office  which  had  never  been  con- 
ferred, or  to  discharge  for  cause  a  person  from  an  office 
which  he  never  held),  it  seems  to  us  that  it  is  too  late  now 
for  the  company  to  attempt  to  shield  itself  from  the  perform* 
ance  of  a  contract  made  by  its  general  manager  with  a  sub- 
ordinate official,  who  was,  apparently,  invested  with  the  au* 
thority  to  act  for  the  company — **  You  are  to  have  absolute 
charge  there" — by  interposing  a  provision  in  its  by-laws  which 
had  never  been  communicated  to  the  general  manager  or  to 
the  plaintiff,  forbidding  the  making  of  such  contract.  We 
Uiink,  therefore,  that  there  was  no  error  on  the  part  of  the 
circuit  judge  in  refusing  to  admit  the  by-laws  as  testimony 
in  this  case. 

We  are  not  prepared  to  admit  that  the  by-laws  of  a  corpo- 
ration, which  have  never  been  published  or  communicated  to 
its  subordinate  officers  or  employees,  are  competent  evidence 
against  such  subordinates  in  any  case.  The  by-laws  of  a 
corporation  are  usually  in  the  possession  and  under  the  con- 
trol of  the  corporation,  and  until  proper  measures  are  taken 
to  inform  the  subordinates  and  employees  of  their  contents, 
we  do  not  see  how  they  can  be  held  bound  by  provisions  in 
the  by-laws  of  which  they  have  never  been  informed. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
circuit  court  be  affirmed. 


April,  1894.]  Bailbt  9.  Bailet.  71S 

OoBFOBATiON—NonoB  OF  PowiBS  ov. — He  who  deftii  with  a  oorporatiom 
li  ofaargeable  with  notice  of  its  powers  and  the  parpoeea  for  which  il  wm 
formed,  and  when  dealing  with  its  oflScers  or  agents  is  bonnd  to  know  th« 
•xtent  of  their  -powers  and  authority:  Jemison  t.  CUizenB*  8av.  Bank,  122 
N.  Y.  136;  19  Am.  St  Bep.  482,  and  note;  Elevator  Co.  r.  MtmphueU.  R.  EL 
Cx,  86  Tenn.  703;  4  Am.  St.  Rep.  798;  and  this  includes  notice  of  the  by 
kwi:  Bowik  t.  Alleghany  Coal  etc  Co.,  82  Va.  913|  8  Am.  St  Rep.  128. 


Bailey  v.  Bailey* 

(41  South  Cabouna,  887.] 

JirDOMmT  Void  ior  Want  of  Pkbsonal  Sbbtiob  on  Infant  Hnibs  dowb 
NOT  Bind  Thnm. — If  it  appears  upon  the  face  of  the  record  in  fore* 
elosure  proceedings  that  the  infant  heirs  of  the  mortgagor  were  not 
made  parties  by  personal  service  theyjmay  sue  to  recover  the  land  from 
the  purchaser  at  the  sale. 

ToiD  JuDioiAL  Sals — Subrogation. — ^If  a  bona  fide  purchaser  at  a  Toid 
judicial  sale,  under  foreclosure  proceedings,  pays  his  bid,  and  the  money 
ia  applied  to  the  payment  of  the  mortgage  debt^  he  is,  to  that  extent^ 
subrogated  to  the  rights  of  the  mortgagee. 

Judgment — Collatbral  Attack. — To  attack  a  judgment  for  invalidity 
shown  by  the  record  itself  does  not  constitute  a  collateral  attack  though 
not  in  a  direct  proceeding  to  reverse,  annul,  or  set  aside  such  judgment 

Bbhxarino. — A  petition  for  rehearing  based  upon  evidenoe  not  in  the  reo* 
ord  on  appeal  will  be  refused. 

Action  by  Robert  B.  Bailey  and  Nancy  Bailey,  by  guard- 
ian, against  James  D.  Bailey,  for  the  recovery  of  an  inter* 
eet  in  land  and  damages.  There  was  a  verdict  for  the 
plaintiff  for  two-thirds  of  the  land,  and  three  hundred  and 
sixty  dollars  damages,  and  the  defendant  appealed  from  the 
judgment  entered  thereon. 

R,  E,  &  R,  B.  Allisony  for  the  appellant 

Jone$  &  TTiUiama,  for  the  appellee. 

••^  McGowAN,  J.  It  seems  that  in  the  year  1871  Jehu 
Bailey,  the  father  of  the  plaintiffs,  purchased  the  tract  of 
land,  described  in  the  complaint  as  containing  two  hundred 
and  fifty-two  acres,  for  the  sum  of  five  hundred  and  sixty- 
seven  dollars,  in  two  installments,  upon  a  credit.  Titles 
were  made  to  him  by  the  sheriff,  and  he  in  turn  executed  a 
bond  and  mortgage  of  the  premises  to  one  James  D.  Caskey, 
Esq.,  then  sheriff  of  Lancaster  county,  who  had  sold  the 
property  by  order  of  the  court.  The  mortgage  debt  remained 
unpaid  until  the  mortgagor,  Jehu  Bailey,  some  time  after- 
ward|  died  seised  and  possessed  of  the  said  land;  but  it  had 
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not  bean  paid  for,  whtn  Jamat  R.  Hontar,  Baq.,  aaocaaaor  3! 
aaid  Caakay^  aa  ***  aheriff  of  aaid  ooonty,  on  or  about  Daoam* 
bar,  1878,  brought  anit  againat  tha  plaintiffa  and  thair  mothar, 
Suaan  Bailay,  the  heira  at  law  of  the  mortgagor,  Jehu  BaQey, 
to  torn  OTor  the  money  to  the  eatate  to  whioh  it  belonged. 
The  widow,  Soaan  Bailey,  and  her  two  minor  ehildren,  the 
plaintiff  ware  named  aa  defendanta  in  the  anit  for  foracl<^ 
•ore.  Serrice  waa  made  by  Jamea  R.  Honter,  aheriff  who 
waa  the  nominal  plaintiff,  throngh  hia  deputy.  Ha  aarred 
the  widow  peraonally,  but  the  two  infant  children  were  not 
aaryed  peraonally — eopiaa  left  with  their  mother  for  them. 
Judgment  at  forecloaure  waa  rendered,  and  in  1877  the  land 
waa  aold  by  the  aheriff,  and  bid  off  by  the  defendant,  Jamea 
D.  Bailey,  who  paid  hia  bid  in  oaah,  leoeived  aheriff'a  taUa^ 
and  went  into  poaaeaaion  immediately,  and  baa  continued  in 
poaaeaaion  ever  aince.  And  he  now  aeta  up  equitiea  in  hia 
own  behalf— that  he  ia  a  purchaeer  for  valuable  conaidera- 
tion  without  notice;  that  he  haa  plaeed  improvementa  on  tha 
premiaea  while  in  hia  poaaeaaion,  and  olaima  diaoount  for 
money  paid,  taxea,  etc  The  cauae  came  on  for  trial  befoie 
Judge  Wallace  and  a  jury.  His  honor,  the  judge,  eharged 
that  the  plaintiflEa  being  infanta  in  1878,  at  the  time  of  the 
forecloaure  proceedinga  and  aale,  and  not  made  partiea  ao- 
oording  to  the  atrict  requirementa  of  the  Code  of  Procedure, 
ihen  recently  adopted  by  the  atate,  the  aale  waa,  aa  to  them, 
abaolutely  Toid,  and  they  were  entitled,  atricUy,  to  two-thirda 
of  the  land  aued  for. 

There  ia  no  queation  of  collateral  attack  upon  the  jud^ 
ment  of  forecloaure,  for  the  defect  of  aerTioe  upon  the  infanta 
ia  plain  upon  the  face  of  the  record,  which  provea  ita  own  in- 
firmity: See  Turner  r.  Malone^  24  8.  C.  898,  and  Croek^r  t. 
Allen,  84  S.  C.  452;  27  Am.  8t  Rep.  881.  But  we  oannoi 
reaiat  the  concluaion  that  there  ia  merit  in  the  equitable  do* 
fenaea  act  up  by  the  defendant  in  the  caae,  aa  waa  d<me 
by  Mra.  Sugenbeimer  in  the  caae  of  Caiheari  v.  Sugen' 
heimerj  18  8.  C.  181,  in  which,  among  other  thinga,  thia 
•court  aaid:  *^But  if,  from  the  increaaed  atrictneaa  latterly 
required  in  this  atate  on  the  subject  of  making  partiea  [and 
especially  infant  parties],  the  lunatic  must  be  regarded  aa  a 
necessary  party,  we  think  tbere  is  much  in  the  equitable  de- 
fense set  up.  It  is  quite  certain  '**  that  the  defendant  pur- 
chased the  lot  bona  fide,  relying  upon  the  orders  of  court,  and 
that  improvements  have  been  made,  and  that  the  purchaao 
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17  wvnt  toward  latiifiMtidD  of  plaintiff'i  debta.  It  dom 
-not  appear  that  ho  made  any  offer  of  the  money  tbna  ex- 
pended for  hia  benefit.  We  eannot  see  why  the  purohaeer 
in  thia  oaae  ahoold  not  be  entitled  to  be  anbrogated  to  the 
olaima,  whioh  she  by  her  porohaae  paid.  •  ,  •  •  *  If^  by  a 
4Mde  of  the  landa  of  a  deoedenti  hia  debta  are  paid,  and  it 
toma  ont  that  the  sale  ia  Toid,  the  porchaaer  haa  the  right  to 
Im  anbrogated  to  the  claima,  which  he  haa  by  hia  porohaae 
jMud.  And  he  has  alio  the  right  to  retain  poeeeaeion  of  the 
property  aa  aeenrity  for  the  repayment  of  the  auma  to  which 
lie  ia  entitled':  Freeman  on  Void  Judicial  Salea,  61.  Aa 
Judge  Story  aaid,  in  Brighi  r.  Bojfd^  1  Story,  478:  '  Such 
principle  haa  the  highest  and  moat  peranaaiTe  equity,  aa 
well  aa  common  aenae  and  common  juatice,  for  ita  founda- 
tion. ' ''  We  cannot  diatinguiah  thia  caae  from  that  of  Mra» 
Sngenheimer.  There  the  purchaae  money  of  the  lot  went 
toward  paying  the  debta  of  the  lunatic;  and  here  it  may 
have  gone  to  pay  the  debt  of  the  anoeator  of  the  plaintiffa. 

But  aa  the  queation  aa  to  the  right  to  subrogation  waa  not 
in  terma  made  by  the  pleadinga,  and,  of  courae,  waa  not  con* 
aidered  or  decided  by  the  circuit  judge,  we  think  it  proper  to 
remand  the  caae  to  the  circuit  court,  to  enable  the  defendant, 
if  ao  advised,  to  amend  hia  anawer  ao  aa  to  make  the  question 
of  his  right  to  the  equity  of  subrogation,  by  showing  that  the 
.money,  or  any  part  thereof,  which  he  paid  for  the  land  in 
■queation,  went  toward  the  payment  of  the  debta  of  the  an- 
cestor of  the  plaintiffi,  or  into  the  hands  of  hia  heira  at  law. 

The  judgment  of  thia  court  ia,  that  the  concluaiona  reached 
1>y  the  circuit  judge  be  approved,  with  thia  qualification, 
liowever,  that  the  cauae  be  remanded  to  the  circuit  court,  in 
order  that  the  defendant,  if  ao  adviaed,  may  ao  amend  hia 
anawer,  ao  aa  to  make  the  queation  aa  to  the  equity  of  aubro* 
l^ation,  aa  to  the  purchaae  money  of  the  land  paid  by  him, 
provided,  the  defendant  ahall,  within  twenty  daya  after  no- 
tice of  the  filing  of  thia  deciaion,  institute  proper  proceed- 
ings to  make  such  amendment;  *^^  and,  upon  hia  failure  to 
^o  80  within  the  time  preacribed,  that  the  judgment  of  tho 
•circuit  court  be  affirmed. 

A  petition  waa  filed  asking  for  a  rehearing  of  thia  caae,  on 
the  ground  that  the  aheriff'a  report  on  aales  (a  certified  copy 
whereof  waa  attached  to  the  petition)  ahowa  that  the  land 
^aold  for  leaa  than  an  amount  aufficient  to  pay  costs,  and, 
therefore^  there  was  no  basis  for  a  claim  of  subrogation;  and 
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upon  the  farther  ground  that  this  court  should  more  explio* 
itly  declare  to  what  extent  the  subrogation  should  be  al» 
lowed.  On  this  petition  the  following  order  was  indorsed 
May  24,  1894: 

Prb  Curiam.  After  a  careful  consideration  of  this  petition 
we  are  unable  to  find  that  the  court  has  either  overlooked  kkt 
disregarded  any  material  fact  or  principle  of  law;  and,  there* 
fore,  there  is  no  ground  for  a  rehearing.  The  additional  eyi* 
dence  incorporated  in  the  petition  tending  to  show  the  amount 
bid  for  the  land  by  the  defendant  at  the  sale  made  by  the 
sheriff,  and  the  disposition  made  of  the  proceeds  of  such  salsr 
cannot  be  considered  under  this  petition,  for  the  obvious  rea- 
son that  no  such  evidence  was  offered  at  the  trial,  and  cannot 
now  be  injected  into  the  case.  To  avoid  any  misapprehen- 
sion,  it  may  be  as  well  to  add  that  the  sole  question  to  be 
considered  in  the  new  trial  is  whether  the  defendant  can 
establish  his  right  to  subrogation,  and  if  so,  to  what  extents 
Of  course,  if  the  defendant  fails  to  do  so,  then  the  judgment 
below  will  stand  affirmed.  It  is,  therefore,  ordered  that  the 
petition  be  dismissed,  and  that  the  stay  of  the  remittitur  her^ 
tofore  granted  be  revoked. 

A  JuDOMBMT  AoAiNST  AN  Imfaht  does  not  bind  him  vnlen  he  is  made  » 
party,  and  there  is  personal  service  of  process  on  him:  See  monographio 
note  to  Joyce  y,  McA  my,  89  Am.  Dec.  187,  188,  on  judgments  against  in* 
fants.  Bat  a  judgment  rendered  without  actual  service  of  process  on  minor 
defendants  who  were  represented  bj  a  guardian  ad  litem  appointed  by  ibs 
court  is  not  void,  and  cannot  be  attacked  coUateraUy:  Alston  ▼.  Emmenon, 
83  Tex.  231;  29  Am.  St.  Rep.  639,  and  note.  Belief  will  be  granted  frou^ 
judicial  sales  based  upon  a  judgment  entered  without  service  of  process 
upon  or  appearance  on  behalf  of  the  defendant,  without  inquiring  as  to  the 
merits  of  the  original  claim:  Oi'eat  Weet  Miru  Co,  ▼.  Woodmae  etc  Min.  Gdu, 
12  CoL  46;  13  Am.  St  Rep.  204.  A  sale  of  decedent's  land  without  notice 
to  heirs  is  void:  See  note  to  Perry  T.  Adama,  2  Am.  St.  Rep.  330. 

RBHBARnro — ^Nbw  Bvidbncb. — ^The  discovery  of  new  matter  or  new  evr 
dence  is  not  ground  for  a  petition  for  a  rehearing:  Mecid  r.  Amu,  3  Vt.  148; 
21  Am.  Dec.  581. 

Sdbrogation. — A  PuRCRASSR  AT  A  VoiD  Sals  Madb  IJndkr  Procbei> 
INOS  TO  FoRECLOSB  A  MoRTGAGB  succeeds  to  the  title  and  rights  of  the 
mortgagee  to  the  extent  of  his  claim  against  the  land  for  the  amount  of  pur- 
chase money  paid  by  him,  and  may  enforce  them  as  the  mortgagee  could 
have  done  if  the  sale  had  not  taken  place:  See  monographic  notes  to  Harris 
▼.  Homer,  30  Am.  Dec.  182;  Perry  v.  Adams,  2  Am.  St  Rep.  330,  on  the 
right  of  a  purchaser  at  an  invalid  judicial  sale  to  subrogation,  and  to  retaua 
possession  until  repaid  the  amount  of  his  bid;  Oivena  v.  Carroll,  40  S.  GL 
413;  42  Am.  St.  Rep.  889.  A  purchaser  of  land  sold  under  a  void  decree  is 
entitled,  upon  the  disaffirmance  of  the  sale,  to  be  subrogated  to  the  right* 
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«f  the  eredifeor  whose  velid  debt  hU  money  hM  gone  to  pay,  and  to  charge 
the  land  by  a  ereditor'e  bill  with  the  amoant  of  raoh  debt:  Bull  v.  Hud, 
30  W.  Va.  166;  29  Am.  St  Rep.  800. 

Jin>GMEi«T^CoLLATsaAL  ATTACK. — A  collateral  attack  on  a  jadgment  or 
•decree  U  any  proceeding  which  is  not  instituted  for  the  express  purpose  of 
Aiinnlling,  correcting,  or  modifying  it:  Morrill  v.  Morrill,  20  Or.  96;  23  Am. 
SL  Rep.  95,  and  monographic  note  thereto,  discussing  at  length  the  subject 
of  collateral  attacks  upon  Jadgmenta.  Compare  Woods  f.  Bryan,  41  S.  O.  74^ 
^7ite,  p.  688. 


Chamberlain  v.  Northeastern  Railroad  Co. 

[41  South  Caaouva,,  899.] 

Kailroad  Companibs— Right  of  to  PfTBOHAsi  and  Contet  Land.— A 
railroad  company,  unless  prohibited  by  statute,  may  acquire  the  fee  to 
land  by  purchase  for  corporate  purposes,  and  lawfully  convey  the 
same  in  fee  for  other  purposes  after  the  object  of  the  purchase  has  been 
accomplished;  and,  in  an  action  by  one  tracing  title  to  it  to  recover  a 
part  of  the  land  wrongfully  withheld  by  one  who  unlawfully  entered 
thereon,  it  is  error  to  grant  a  nonsuit  on  the  ground  that  the  company 
could  not  convey  such  land  in  fee. 

Rkhearino — Nonsuit.— If  a  judgment  of  nonsuit  has  been  set  aside  by  the 
supreme  court,  and  a  new  trial  ordered,  upon  a  consideration  of  the 
only  ground  upon  which  the  nonsuit  rested,  a  rehearing  will  not  be 
granted,  because  the  supreme  court  did  not  consider  other  grounds  in 
support  of  the  nonsuit,  and  which  were  not  passed  upon  in  the  court 
below,  as  these  points  may  be  made  and  decided  upon  the  new  trial. 

Action  by  D.  H.  Charaberlain,  as  receiver  of  the  New  York 
^nd  Charleston  Warehouse  and  Steam  Navigation  Company, 
and  the  company  itself,  against  the  Northeastern  Railroad 
Company.  The  South  Carolina  Railroad  Company,  under 
vhom  the  plaintiff  chiimed,  had  agreed  to  purchase  from  one 
A.  v.  Toomer  a  certain  tract  of  marsh  land  for  ten  thousand 
•dollars.  The  title,  however,  was  found  to  be  in  dispute,  and 
the  company  instituted  a  proceeding  for  the  condemnation  of 
the  land  for  its  purposes.  Commissioners  were  appointed 
^ho  appraised  the  land  at  ten  thousand  dollars,  ils  full  value, 
and  made  return  of  their  action.  The  company  then  filed  its 
bill  against  the  several  claimants  to  require  them  to  inter- 
plead, BO  as  to  determine  the  right  to  the  purchase  money 
^hich  was  paid  into  court.  All  of  the  defendants  agreed  to 
this,  and  after  litigation  between  them  it  was  finally  adjudged 
that  Toomer  had  the  title.  The  money  was  paid  over  to 
Toomer  under  the  decree  of  the  court.  Afterward,  the  com- 
pany, reciting  that  it  had  no  further  use  for  the  land  for  itf 
corporate  purposes,  conveyed  to  another,  and  plaintiff,  claim- 
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ing  under  this  title,  brooght  mn  aotioa  against  one  aUeged  to^ 
hare  taken  wrongful  poeeeseion  of  a  portion  of  the  land.  TW 
plaintiff  traced  title  back  to  the  South  Carolina  Railroad 
Compan /•  The  trial  court  granted  a  nonsuit  on  the  ground 
that  a  nilroad  oompanj  oould  not  oon?ej  in  fee,  for  other 
pnrpoeee,  lands  acquired  bj  it  for  its  corporate  purpoeesi  anA 
that  its  deed  thereto  was  oonsequentlj  Toid. 

Self <*#  AlMomA  MiUhM  A  Smiih,  for  the  appeliank 

FiUaimonM  A  MoffeU^  tat  the  appellee. 

^**  MoOowAV,  J.  This  is  an  action  far  the  leoofsty  ef 
possession  of  one  and  one-quarter  acres  of  real  estate,  bMn|p 
^^^  part  of  a  strip  of  marsh  land  upon  the  bank  of  a  naTiga- 
Ue  stream,  with  its  eastern  boundarj  on  Cooper  riTor,  called 
at  that  point  ^Town  creek/*  and  constituting  part  of  the- 
whsrf  front  of  the  citj  of  Charleston. 

The  complaint,  among  other  things,  stated  **  that  on  aaA 
before  April  8, 1891,  the  New  York  and  Charleston  Ware- 
house and  Steam  Navigation  Company  was  lawfully  sused 
as  owner  in  fee  simple  of  all  that  parcel  of  marsh  land,  sitiK 
ate  within  the  corporate  limits  of  the  oitj  of  Charleston,  ott 
the  west  side  of  Cooper  rirer,  or  Town  creek,  containing  forty* 
three  acres,  more  or  less,  bounded,  etc.,  said  piece  or  parcel  of 
land  being  com monlj  known  as  the  ^Cleland  grant';  and 
that  the  said  D.  H.  Chamberlain  was  iu  possession  of  the- 
said  parcel  oi  land,  holding  the  same  for  and  on  account  o^ 
and  as  the  property  of,  the  said  New  York  and  Charlestoi^ 
Warehouse  and  Steam  Navigation  Company,  as  receiver,  etcu. 
That  the  plaintiffs,  being  so  seised  and  possessed,  the  defend- 
ant, on  the  said  April  8, 1891,  unlawfully  entered  upon  part, 
of  the  said  premises,  to  wit,  upon  all  that  portion  containiiig. 
about  one  and  one-quarter  acres,  being  of  irregular  shape,, 
bounded,  eta,  and  on  the  west  and  south  by  Vardeirs  creek;, 
and  that  it  is  still  unlawfully  in  possession,  withholding  the- 
possession  from  the  plaintiffs,  to  their  damage  one  hundred 
dollars."    And  they  pray  judgment  for  the  possession,  etc 

The  defendant  corporation  answered,  alleging  ^  that  it  la- 
in the  possession  of  the  tract  of  land  therein  described,  and- 
is  lawfully  seised  and  possessed  of  the  same,  as  owner  in  fe»- 
simple  thereof,  and  defendant  denies  that  plaintiff^  or  eith«r- 
of  them,  are  now  or  were  at  the  commencement  of  this 
action  owners,  or  owner  as  aUeged,  of  the  said  premises 


mnj  part  thereof  mnd  deniet  tbat  ibe  plaintiilb,  or  either  of 
them,  are  now  cur  were  at  the  oommeneeaient  of  this  action 
entitled  to  the  poBsession  of  the  said  premises,  or  anj  part 
thereof.  On  the  oontrarj,  the  defendant  arers  that  long 
befiffe  the  eommenoement  of  this  action  this  defendant 
became  and  was  lawfollj  seised  in  fee  of  the  said  tract  of 
land,  with  the  appartenanoesi  and  entitled  anto  or  possessed 
of  the  same,  in  its  sole  and  absolute  right;  and  from  then 
at  all  times  down  to  the  commencement  of  this  action  has 
oontinned  ^^*  to  be,  and  still  continues  to  be,  so  seised  in  fee 
of  CTerj  part  and  parcel  thereof,  and  entitled  anto  and  pos* 
sossed  of  the  same  in  its  sole,  absolute  right,''  etc.  And  for  a 
further  defense  the  defendant  interposes  the  statute  of  limitsc 
tions,  eto.  - 

The  case  came  on  to  be  tried  before  his  honor.  Judge  Fra* 
■er,  and  a  jury.  To  support  the  allegations  of  the  complaint 
the  plaintiffs  offered  their  testimony,  which  consisted  largely 
of  parts  of  records  and  copies  of  deeds  of  conveyance,  and, 
of  course,  cannot  be  set  out  at  length  here.  But  as  we  sup* 
pose  that  a  condensed  outline  of  the  most  important  facts 
proved  may  serve,  at  least,  to  make  intelligible  the  points  to 
be  made  and  decided,  we  make  the  following  statement: 
1.  In  1785  a  grant  covering  the  forty*three  acres  of  marsh 
in  contention  here  was  made  to  William  Cleland,  and  is 
throughout  the  case  called  the  '^  Cleland  grant.''  8.  Cleland 
conveyed  the  said  forty-three  acres  of  marsh  to  other  per- 
sons, and  the  title  passed  down  regularly  until  it  rested  in 
one  Dr.  Anthony  V.  Toomer.  8.  Some  time  prior  to  1856  it 
seems  that  the  South  Carolina  Railroad  Company  desired  to 
extend  their  road  down  to  deep  water,  and  believing  that  the 
aforesaid  forty-three  acres  of  marsh  was  necessary  for  that 
purpose,  they  entered  into  an  agreement  with  Dr.  Toomer  to 
purchase  the  same  for  ten  thousand  dollars  in  cash,  that 
being  the  price  asked  for  the  whole  of  the  marsh  and  the  fee» 
simple  title  thereto.  But  certain  other  persons  (who  need  not 
be  named)  claimed  to  have  an  interest  in  the  marsh  covered 
by  the  ^  Cleland  grant,"  and  the  railroad  company  had  to 
file  a  bill  of  interpleader,  calling  on  those  persons  to  come 
in  and  ascertain  the  rights  of  the  different  parties,  and  also 
to  enable  the  company  to  effect  their  purpose  of  purchase. 
Litigation  followed,  but  it  was  finally  decided  that  Toomer 
was  the  owner  of  the  land,  and  the  court  in  that  case  '^ordered 
that  the  master  do  deliver  to  the  said  A.  V.  Toomer  his  bond 
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taken  by  the  laid  master  for  the  fund  paid  into  court  in  this 
case,"  etc.  4.  It  was  further  shown  that  afterward  large  judg- 
ments and  executions  were  issued  from  the  United  States 
court  against  the  South  Carolina  Railroad  Company,  and 
that  under  and  by  authority  of  these  judgments  and  execu- 
tions Absalom  Blythe,  Esq.,  United  States  marshal  at  the 
time,  ^^'  levied  and  sold  the  said  marsh  lands  covered  by 
the  **  Cleland  grant,"  as  the  property  of  the  South  Carolina 
Railroad  Company,  and  on  July  5,  1882,  conveyed  the  same 
to  John  H.  Barnes,  and  others  named,  who  in  turn  conveyed 
the  same  to  the  South  Carolina  Railway  Company.  6.  On 
December  21,  1885,  the  new  South  Carolina  Railway  Com- 
pany conveyed  the  said  marsh  lands  to  the  New  York  and 
Charleston  Warehouse  and  Steam  Navigation  Company,  the 
plaintiffs,  who  brought  this  action. 

At  the  conclusion  of  the  plaintiffs  testimony  the  defend- 
ants moved  for  a  nonsuit,  which  was  granted  by  the  presiding 
judge,  upon  the  following  grounds:  *'  1.  I  think  that  there  is 
certainly  evidence  of  an  execution  and  levy  on  the  land  sued 
for,  and  under  which  the  United  States  marshal  sold,  to  go 
to  the  jury;  and  it  is  not  necessary  for  me  to  say  whether  I 
think  it  sufficient.  2.  Under  the  construction  given  by  the 
supreme  court  to  the  act  of  1874,  in  reference  to  the  granting 
of  lands  on  navigable  streams,  I  am  not  able  to  hold  that  the 
grant  under  which  plaintiffs  claim  title  can  in  this  case  be 
held  to  be  void  under  the  testimony  before  us.  8.  The  most 
serious  question  in  this  case,  and  it  is  one  of  great  impor- 
tance, is,  whether  the  South  Carolina  Railroad  Company, 
under  which  the  defendant  (plaintiffs)  claim,  ever  had  any 
title  for  other  than  railroad  purposes,  and  which  it  could  con- 
vey, or  which  could  be  conveyed  either  by  the  receiver  of  the 
company,  acting  as  special  master,  or  by  the  marshal,  under 
an  execution  against  the  company,  to  another  person,  for  any 
other  than  the  railroad  purposes  of  the  South  Carolina  Rail- 
road Company.  While  I  am  inclined  to  hold  that  the  com* 
pany  could  take  no  higher  title  under  a  voluntary  deed,  even 
where  a  full  price  is  paid,  than  it  could  take  under  proceed- 
ings for  condemnation  of  the  land  for  its  purpose  as  easement 
only,  I  think  that  in  this  case  the  company  and  those  who 
hold  under  it  should  be  held  to  the  proceedings  in  the  court 
under  which  this  land  was  obtained,  construed  as  proceed- 
ings for  condemnation.  The  constitution  did  not  permit  the 
legislature,  in  the  exercise  of  eminent  domain,  to  take  more 
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land  than  was  necessary  for  the  purposes  of  the  railroad, 
and,  when  these  purposes  are  accomplished,  the  land  should 
revert  to  the  original  owners.  This  I  take  to  be  the  true 
*•*  meaning  of  the  act  under  which  the  company  derived 
its  title.  In  the  deed  of  conveyance  to  the  New  York  and 
Charleston  Warehouse  and  Steam  Navigation  Company  it  is 
recited  that  the  land  is  no  longer  needed  for  the  purposes  of 
the  railroad.  I  hold  that  there  was  nothing  which  the  rail- 
road company  could  convey  to  a  grantee  who  does  not  appear 
to  have  any  connection  with  the  railroad  company.  I  also 
hold  that  no  formal  technical  proceedings  to  declare  a  for- 
feiture are  necessary,  and  the  conveyance  to  the  navigation 
company  is  simply  void,  and  may  be  treated  as  such,"  etc. 

We  agree  with  the  circuit  judge,  that  it  will  not  be  neces- 
sary to  consider  any  of  the  points  made  except  the  one  stated 
above,  upon  which  the  nonsuit  was  granted.  In  1  Watermaa 
on  the  Law  of  Corporations,  section  164,  page  627,  the  rule 
of  law  as  to  the  right  of  corporations  to  purchase  property  is 
stated  as  follows,  viz:  ''Among  the  powers  or  capacities  inci* 
dent  to  the  corporations  at  common  law,  without  any  special 
mention  of  such  power  in  the  charter,  is  that  of  taking,  hold* 
ing,  and  transmitting  in  succession  and  alienating  property, 
real  and  personal,  and  contracting  obligations  in  the  same 
manner  as  an  individual.  The  only  legal  check  to  the  ac- 
quisition of  lands  by  corporations  consists  in  those  special 
restrictions  contained  in  the  acts  by  which  they  are  incorpo- 
rated, and  which  usually  confine  the  capacity  to  purchase 
real  estate  to  specified  and  necessary  objects,  and  in  the  force 
to  be  given  to  the  exception  of  corporations  out  of  the  stat* 
utes  of  wills.''  The  same  doctrine  is  stated  in  Angell  and 
Ames  on  Corporations,  section  187,  and'  other  elementary 
writers,  as  follows:  "  Corporations  aggregate  have  at  commoa 
law  an  incidental  right  to  alien  or  dispose  of  their  lands  and 
chattels,  unless  specially  restrained  by  their  charter  or  by 
statute.  Independent  of  positive  law,  all  corporations  have 
the  absolute  jtM  dispanendi^  neither  limited  as  to  objects  nor 
circumscribed  as  to  quantity."  The  rule  in  this  state  is 
stated  in  Ex  parte  OreenvUle  AcademieSy  7  Bich.  Eq.  482,  as 
follows:  *'A11  corporations,  if  not  disabled  by  statute,  have 
by  law  a  general  right  of  alienating  their  property,  and  their 
consequent  powers  of  appointing  trustees,  or  any  disposition 
made  by  them,  is  coextensive  with  this  right,"  etc.  As  we 
^^'  understand  it,  at  the  time  the  railroad  company  acquired 
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the  land  in  question  for  the  purpose  indicated,  ndther  the 
constitution  nor  any  law  of  the  state  prohibited  the  company 
from  acquiring  the  fee-simple  title  to  lands,  either  by  con- 
demnation or  simple  purchase,  paying,  of  oourse,  its  full 
▼alue.  Indeed,  the  right  to  condemn  seems  only  to  have 
been  given  **  in  the  absence  of  any  contract  or  contracts  in 
relation  to  lands,"  etc.  See  the  charter  of  the  company  and 
the  act  of  1835,  sees.  82,  86;  8  Stats.  416. 

From  the  numerous  records  and  copies  of  deeds  introduced 
in  evidence  it  is  difficult  to  determine  the  mixed  question  of 
law  and  fact,  whether  the  railroad  company  acquired  the- 
land  covered  by  the  Cleland  grant  by  enforced  condemnation^ 
under  the  bill  filed  by  them,  or  by  simple  purchase  from  Too- 
mer  for  the  use  of  the  road.  But  we  incline  to  think  that 
the  company  acquired  whatever  interest  they  had  by  par- 
chase  from  Toomer;  and  that  the  interpleader  proceedings  aa 
to  the  other  defendants  were  resorted  to  merely  as  the  means 
of  settling  a  disputed  title,  and  not,  in  fact,  to  condemn  the 
land  from  an  unwilling  party.  In  the  decree  of  the  court 
no  reference  was  made  to  the  condemnation  proceedings^ 
The  bill  sets  forth  that  the  company  had  purchased  Ihe 
land  from  Toomer  for  the  full  price  of  ten  thousand  dollars; 
that  the  company  was  ready  to  pay  the  money  to  Toomer, 
and  he  was  ready  to  receive  it,  but  the  other  defendants  had 
given  notice  not  to  pay,  and  the  bill  of  the  company  praya 
that  they  may  have  leave  to  pay  the  money  into  court.  The 
decree  then  goes  on  to  discuss  the  title  as  between  the  par- 
tieS|  which  it  adjudges  to  be  in  Toomer,  the  party  with  whom 
the  company  had  contracted,  and  ordered  the  money  pre- 
▼iously  paid  into  court  to  be  paid  to  him,  which  was  done* 
It  seems  to  us  that  this  was  clearly  a  purchase  of  the  land 
and  payment  of  the  purchase  money. 

But  assuming  that  the  railroad  company  originally  ac* 
quired  the  fee-simple  title  by  the  payment  of  the  purchase 
money  under  the  decree  of  the  court,  it  is  still  earnestly 
urged  by  the  defendant  corporation  that,  as  soon  as  the  rail- 
road company  abandoned  the  purpose  of  extending  their 
road  down  to  deep  water,  the  title  to  the  land  so  purchased^ 
and  for  which  they  had  paid  ^*  ten  thousand  dollars,  waa 
instantly  rendered  void;  that  the  land  reverted  to  the  origi- 
nal owner;  that  there  was  nothing  which  the  company  could 
eonvey  to  a  grantee  who  does  not  appear  to  have  any  connec- 
tion with  the  railroad  company;  and  that  really  no  formal 
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technical  proceeding  to  declare  a  forfeiture  was  necetfsary, 
and,  therefore,  the  plaintiffs  haying  no  title,  it  was  proper  to 
grant  the  nonsuit.  Was  this  error?  It  must  be  admitted 
that  the  authorities  upon  the  subject  are  in  some  confusion; 
but  keeping  in  mind  that  the  railroad  company  originally 
acquired,  not  merely  an  easement,  but  the  fee-simple  title, 
by  purchasing  the  whole  land  for  full  value,  we  eannot 
clearly  see  upon  what  principle  we  may  declare  the  company 
divested  of  their  title,  which  is  ^*  simply  void,"  and  that  the 
land  had  reverted  to  its  former  owner.  Reverted  to  whom? 
Certainly  not  to  the  representatives  of  Toomer,  who  sold  the 
fee-simple  title  for  full  value,  leaving  no  interest  of  any  kind 
whatever  remaining.  There  could  be  no  reverter  to  the 
original  owner,  for  there  was  no  reversionary  interest,  and 
none  is  claimed.  In  that  case,  where  would  be  the  title, 
which  must  vest  in  some  one? 

It  is  stated  in  1  Waterman  on  Corporations,  632,  aa  fol- 
lows: *'  So,  where  a  purchase  of  real  estate  has  been  law* 
fully  made  by  a  corporation,  the  purchase  does  not  cease  to 
be  legal  or  the  corporation  cease  to  have  a  right  to  hold  at 
convey  the  property  thus  acquired,  merely  because  the  object 
which  induced  the  purchase  has  been  accomplished,  or  no 
longer  affords  an  inducement  to  retain  it  Corporations, 
although  limited  in  their  own  duration  of  life,  may  purchase 
and  hold  and  convey,  and  they  may  sell  such  real  estate, 
whenever  they  find  it  no  longer  necessary":  See  the  notes 
referred  to,  and  especially  the  case  of  Old  Colony  R.  R.  Co. 
T.  EvanSf  6  Gray,  25;  66  Am.  Dec.  394.  Restrictions  imposed 
by  the  charter  of  a  corporation  upon  the  amount  of  the  prop- 
erty it  may  hold  cannot  be  taken  advantage  of  collaterally 
by  private  persons,  but  only  in  a  direct  proceeding  by  the 
state  which  created  it:  Jones  v.  Haberaham^  107  U.  S.  188. 
In  4  American  and  English  Encyclopedia  of  Law,  288,  the 
rule  is  thus  laid  down:  **  In  many  of  the  states  statutes 
prohibit  or  limit  foreign  corporations  from  acquiring  real 
estate.  Under  these  or  similar  statutes,  where  a  corporation 
is  incompetent  to  ^^^  take  title  to  real  estate,  a  conveyance 
to  it  is  not  void,  but  only  voidable.  The  sovereign  alone  can 
object;  it  is  valid  until  assailed  in  a  direct  proceeding,  in- 
stituted foe  that  purpose.'' 

The  judgment  of  this  court  is,  that  the  nonsuit  granted 
below  be  set  aside,  and  the  case  remanded  to  the  circuit 
court  for  a  new  triaL 
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McIvER,  C.  J.,  and  Pope,  J.,  concurred  in  the  result 

To  a  petition  for  a  rehearing  the  following  response  was 
made: 

Per  Curiam.  We  have  carefully  considered  the  petition 
for  a  rehearing  in  this  case,  and  are  of  opinion  that  it  presents 
no  grounds  which  would  justify  an  order  for  a  rehearing. 
The  judgment  of  nonsuit  granted  hy  the  circuit  court  hav- 
ing been  set  aside,  and  a  new  trial  having  been  ordered,  it 
does  not  seem  to  us  necessary  for  this  court  to  have  considered 
and  determined  all  of  the  points  claimed  to  have  been  over- 
looked, as  these  points  may  be  presented  upon  the  new  trial, 
and,  after  having  been  passed  upon  by  the  circuit  judge  in 
the  first  instance,  may  be  reviewed  under  another  appeal  in 
this  case.  This  court,  having  reached  the  conclusion  that 
the  circuit  judge  had  erred  in  granting  the  nonsuit  upon  the 
ground  upon  which  it  was  rested,  did  not  deem  it  necessary 
to  consider  and  determine  any  other  ground  upon  which  it  is 
claimed  that  the  nonsuit  should  have  been  granted,  which 
was  not  passed  upon  by  the  circuit  judge  in  his  decree.  This 
court  did  not  decide,  and  did  not  intend  to  decide,  any  of 
the  points  not  passed  upon  by  the  circuit  judge,  as  these 
points  may  be  made  and  decided  upon  the  new  trial  which 
has  been  ordered;  and  hence  we  do  not  think  any  rehearing 
is  necessary.  It  is,  therefore,  ordered,  that  the  petition  for  a 
rehearing  be  dismissed  and  that  the  order  heretofore  granted 
staying  the  remittitur  be  revoked. 


Railboads,  Powut  or,  to  Aoqdibs  and  Sill  Pbopibtt.— Th«  poi 
of  a  railroad  oorporation  to  acqaire  and  dispose  of  property  has  restrictioa 
in  the  objeot  of  the  corporation,  or  in  the  nature  of  the  property:  Co€  ▼• 
Columbua  etc  R,  H,  Co,^  10  Ohio  St.  372;  76  Am.  Dec  618,  and  monographic 
note  thereto  on  the  power  of  a  railroad  oorporation  to  transfer  ita  franchises 
and  property.  If  a  railroad  company  holds  an  estate  in  fee  in  property  it 
may  assign  iti  Arthur  v.  OommercUU  etc  Bank,  9  Smedes  it  IL  394;  48  Am. 
Deo.  719.  If  it  acquires  lands  by  a  deed  pniporting  to  oonvey  a  fee  it  may, 
when  such  lands  are  no  longer  needed  for  its  purposes,  convey  the  same  in 
fee:  See  monographio  note  to  Poffe  y.  ffeineberg,  94  Am.  Deo.  383;  treating 
of  the  capacity  of  corporations  to  take  title  to  realty.  A  railroad  corpora- 
tion  may  purchase  and  contract  to  sell  land  bought  by  iti  OU  Ooltmff  A  Mm 
Oa,  w.  EmiMi,  a  Ckay,  26;  06  Am.  Deo.  391 
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MoBiLB  Insubanob  Compant  t;.  Columbia  and 
Grebnyillb  Railroad  Company. 
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SvmoaATiOH  of  Ihsurbb. — An  insurer,  after  paying  a  loss  incurred  by  th« 
assnredf  is  snbrogated  to  all  the  rights  of  the  assured  against  the  per^ 
son  or  corporation  whose  tortious  act  has  caused  the  loss. 

SvmOGATIGN — P&OPKR   MODB    OF   EnIOROIIVO    RiGHT    07    InSU&IB   TO.— 

After  scTeral  insurance  companies  have  paid  to  the  assured  the  several 
amounts  required  by  their  respeotive  policies,  and  thereby  become  sub- 
rogated to  the  rights  of  the  assured  against  the  person  or  corporatioi^ 
whose  indivisible  tortious  act  has  caused  the  loss,  the  proper  mode 
of  enforcing  such  right  of  subrogation  is  by  an  action  in  the  nama  of 
the  assured  for  the  benefit  of  such  insurance  companies. 

fluBROOATioir  or  Several  Insurrrs — Judqhxnt  in  Siparatr  Aonov  n 
xo  Bab  to  Joint  Aotion,  When. — After  several  insurance  companies 
have  paid  to  the  assured  the  several  amounts  required  by  their  re- 
spective policies,  and  thereby  become  subrogated  to  the  rights  of  the 
assured  against  the  person  or  corporation  whose  indivisible  tortions 
act  has  caused  the  loss,  one  of  them  cannot  maintain  a  separate  action 
against  the  tort  feasor  for  its  proportion  of  the  loss.  If  such  action 
is  instituted,  judgment  obtained,  and  payment  made,  the  proceeding 
should  be  regarded  as  practically  a  voluntary  payment,  and  is  not  a 
bar  to  a  joint  action  by  the  other  companies  and  the  assured  to  re- 
cover the  damages  resulting  to  them  from  defendant's  tort. 

Svbrooation  or  Ssysbal  Insurers— Insusbrs  mat  Join  in  Action 
Against  Railroad  Ck>BCPANT  roB  Destruction  or  Property  bt  Fibb. 
Insarers  becoming,  by  payment,  subrogated  as  equitable  assignees  to 
the  rights  of  the  assured,  may  join  in  an  action  to  recover  from  a 
railroad  company  the  damages  resulting  from  a  fire  caused  by  sparks 
from  defendant's  locomotive,  and  for  which  the  company  is  made  liablo 
by  statute.  The  right  to  maintain  such  action  is  not  confined  to  tho 
owner. 

Oonititutionalitt  or  Statutb— Railroad  Gompanies^Communioatbd 
Fibb. — Section  1611  of  the  General  Statutes  of  South  Carolina  of  1882; 
authorising  a  recovery  against  a  railroad  comp&ny  of  damages  caused 
by  the  destruction  of  property  by  fire,  is  constitutional 

Action  by  the  Mobile  Insurance  Company,  ^tna  Insiup* 
ance  Company,  and  Carroll  &  Stacy,  against  the  Columbia 
and  Greenville  Railroad  Company. 

Cothran^  Welhy  Ansel  &  Cothran^  for  the  appellant. 

B.  L.  Abney,  for  the  appellees. 

^•*  McIvEB,  C.  J.  A  brief  statement  of  the  conceded  facta 
•f  this  case  will  be  necessary  for  a  proper  understanding  of  the 
questions  raised  by  this  appeal.  On  or  about  ^^  the  second 
day  of  March,  1889,  the  plaintififs,  Carroll  &  Stacy,  delivered 
to  the  defendant  company,  or  rather  to  its  lessee,  the  Richmond 
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and  Danville  Railroad  Company,  147  bales  of  eotf on  for  ship- 
ment,  and  on  the  same  day  took  out  policiee  of  insurance  for 
different  amounts  on  the  said  cotton  from  the  following  named 
companies,  yi%:  the  Mobile  Insurance  Company,  the  iBtna 
Insurance  Company,  and  the  Springfield  Fire  and  Marine 
Insurance  Company.  On  the  15th  of  March,  1889,  118  bales 
of  the  said  cotton  were  destroyed  by  fire  communicated  by 
sparks  from  the  locomotive  engines  of  the  Richmond  and 
Danville  Railroad  Company,  the  lessee  of  the  defendant  com- 
pany, not  through  any  negligence  of  either  of  the  said  com- 
panies. The  loss  thus  occasioned  was  apportioned  amongst 
the  several  parties  as  follows:  to  the  Mobile  Insurance  Com- 
pany, $1,667.60;  to  the  ^tna  Insurance  Company,  $2,501.40; 
to  tlie  Springfield  Fire  and  Marine  Insurance  Company, 
$833.80,  and  to  the  assured,  Carroll  &  Stacy,  $401.84.. 

On  the  28th  of  March,  1889,  the  Springfield  Fire  and 
Marine  Insurance  Company  paid  to  Carroll  &  Stacy  its  pro* 
portion  of  the  loss,  taking  from  them  a  subrogation  receipti 
of  which  the  following  is  a  copy: 

"  $833.80. 

^  Received  of  the  Springfield  Fire  and  Marine  Insurance 
Company,  Mass.,  by  hand  of  E.  M.  BoUin,  the  sum  of  eight 
hundred  and  thirty-three  and  -ff^  dollars,  being  in  full  of  ail 
claims  and  demands  for  loss  and  damage  by  fire  on  the 
15th  day  of  March,  1889,  to  the  property  insured  by  pol- 
icy No.  535,  issued  at  the  Greenville,  S.  C,  agency  of  said 
company,  and  in  consideration  of  such  payment  the  under- 
signed hereby  assigns  and  transfers  to  the  said  company  each 
and  all  claims  and  demands  against  any  person,  persons,  cor- 
porations, or  property  arising  from  or  connected  with  such 
loss  or  damage  (and  the  said  company  is  subrogated  in  the 
place  and  to  the  claims  and  demands  of  the  undersigned 
against  any  person,  persons,  corporation,  or  property  in  the 
premises)  to  the  extent  of  the  amount  above  named. 

[signed]    "  Carroll  &  Stacy.** 

On  the  6th  of  April,  1889,  the  Mobile  Insurance  Company 
paid  to  Carroll  &  Stacy  its  proportion  of  the  loss,  and  took 
a  subrogation  receipt  from  them  similar  to  the  one  above 
copied,  and  on  the  15th  of  April,  1889,  the  ^tna  Insuranoe 
Company  likewise  **^  paid  to  Carroll  A  Stacy  its  propor^ 
tion  of  the  loss,  taking  from  them  a  similar  sabrogation 
ceipt. 
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On  the  23d  of  September,  1889,  the  Springfield  Fire  and 
Marine  Insurance  Company  commenced  an  action  against 
the  Bichmond  and  Danville  Railrocid  Company  to  recover  the 
amount  which  it  had  paid  to  Carroll  &  Stacy  as  its  propor- 
tion of  the  loss,  as  above  stated,  to  wit,  the  sum  of  $833.80, 
and  to  whose  rights  it  had  thereby  become  subrogated| 
and  recovered  judgment  therefor  in  November,  1890,  which 
judgment  was  subsequently,  to  wit,  on  the  12th  of  Febru- 
ary, 1892,  paid  by  the  Richmond  and  Danville  Railroad 
Company 

On  the  11th  of  October,  1892,  the  present  action  was  com- 
menced, in  which  the  plaintiffs  seek  to  recover  the  sum  of 
$4,570.84,  being  the  aggregate  amount  of  the  loss  appor- 
tioned to  the  three  plaintiffs.  A  jury  trial  having  been  duly 
waived,  the  case  was  heard  by  his  honor,  Judge  Izlar,  who 
rendered  judgment  in  favor  of  the  plaintiffs  for  the  amount 
claimed.  From  this  judgment  defendant  appeals  upon  the 
several  grounds  set  out  in  the  record,  which  need  not  be  re- 
peated here,  as  we  propose  to  state  and  consider  what  we 
understand  to  be  the  several  questions  raised  by  these 
grounds,  which  are  as  follows:  1.  Whether  the  judgment  re- 
covered by  the  Springfield  Fire  and  Marine  Insurance  Com- 
pany for  its  proportion  of  the  loss,  and  the  payment  thereof, 
operates  as  a  bar  to  the  present  action;  2.  Whether  any  one 
but  the  owner  can  maintain  an  action,  under  section  1511  of 
the  General  Statutes  of  1882,  to  recover  damages  for  the  de- 
struction of  property  by  fire,  against  a  railroad  company;  8. 
Whether  said  section  1511  is  constitutional. 

The  doctrine  being  well  settled  that  an  insurer,  after  pay- 
ment of  a  loss  incurred  by  the  assured,  is  subrogated  to  all 
the  rights  of  the  assured  against  the  person  or  corporation 
whose  tortious  act  has  caused  the  loss,  the  practical  inquiry 
which  lies  at  the  foundation  of  the  first  question  presented 
by  this  appeal  is.  How  is  this  right  of  subrogation  to  be  en- 
forced, where,  as  in  this  case,  there  are  several  insurers  of 
the  same  property,  each  of  whom  has  paid  to  the  assured  its 
proportion  of  the  loss  under  the  several  policies  issued  by 
***  them,  leaving  the  balance  of  the  loss  to  fall  upon  the 
assured?  To  solve  this  inquiry  it  is  necessary  to  bear  in 
mind  another  well-settled  principle,  which  is  thus  stated  in 
2  Black  on  Judgments,  section  734:  '^  When  a  demand  or 
right  of  action  is  in  its  nature  entire  and  indivisible  it  can- 
not be  split  up  into  several  causes  of  action  and  made  the 
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basis  of  as  manj  separate  suits,  but  a  recovery  tor  one  jMirt 
will  bar  a  subsequent  action  for  the  whole,  the  residue,  or 
another  part."  And  in  support  of  this  doctrine  the  author 
aites,  from  the  case  of  Sykes  v.  Oerber^  98  Pa.  St.  179,  the  fol- 
lowing  language:  *^The  general  rule  is  that  it  is  against  tha 
policy  of  the  law  to  permit  a  plaintiff  to  prosecute  in  a  second 
action  for  what  was  included  in  and  might  have  been  recov- 
ered in  the  first,  because  it  would  harass  the  defendant  and 
expose  him  to  double  costs." 

In  Hart  v.  WesUm  R.  R.  Co.,  18  Met  99, 46  Am.  Dec  719, 
it  was  held  that  where  A's  house,  which  was  insured,  was 
injured  by  fire  communicated  from  the  locomotive  engine  of 
the  defendant  company,  and  the  insurers  paid  to  A  the 
amount  of  his  loss,  for  which  the  defendant  company  was 
also  responsible  to  A,  such  payment  did  not  bar  A's  right  to 
recover  also  from  the  railroad  company;  for  A,  by  receiving 
payment  from  the  insurers,  became  trustee  for  them,  and 
by  necessary  implication  made  an  equitable  assignment  to 
them  of  his  right  to  recover  from  the  railroad  company;  and 
that  the  insurers,  by  indemnifying  A  against  costs  and  ex- 
penses, might  bring  an  action  in  his  name  for  their  own  bene- 
fit against  the  railroad  company,  which  action  A  could  not 
legally  release.  In  delivering  the  opinion  in  that  case  Shaw, 
C.  J.,  stated  the  rule  as  follows:  *'The  liability  of  the  railroad 
company  is,  in  legal  effect,  first  and  principal,  and  that 
of  the  insurer  secondary;  not  in  order  of  time,  but  in  order 
of  ultimate  liability.  The  assured  may  first  apply  to  which* 
ever  of  these  parties  he  pleases — to  the  railroad  company 
by  his  right  at  law,  or  to  the  insurance  company,  in  virtue 
of  his  contract.  But  if  he  applies  first  to  the  railroad  com* 
pany,  who  pays  him,  he  thereby  diminishes  his  loss,  by 
the  application  of  a  sum  arising  out  of  the  subject  of  the 
insurance,  to  wit,  the  building  insured,  and  ^^'  his  claim 
is  for  the  balance.  And  it  follows,  as  a  necessary  consequence, 
that,  if  he  first  applied  to  the  insurer  and  received  his  whole 
loss,  he  holds  the  claim  against  the  railroad  company  in  trust 
for  the  insurer.  Where  such  an  equity  exists,  the  party  hold- 
ing the  legal  right  is  conscientiously  bound  to  make  an  as* 
signment,  in  equity,  to  the  person  entitled  to  the  benefit; 
and,  if  he  fails  to  do  so,  the  cestui  que  trust  may  sue  in  the 
name  of  the  trustee,  and  his  equitable  interest  will  be  pro- 
tected ":  See,  also,  HcUl  v.  Railroad  Co.,  18  Wall.  870;  MobiU 
etc  Ry.  Co.  v.  Jurey,  111  U.  S.  684. 
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From  these  authorities  it  would  seem  to  follow  that  where 
several  insurance  companies  have  paid  to  the  assured  the 
several  amounts  required  by  their  respective  policies,  and 
thereby  become  subrogated  to  the  rights  of  the  assured  against 
the  person  or  corporation  by  whose  tortious  act  the  loss  has 
been  caused,  the  proper  mode  of  enforcing  such  right  of  sub- 
rogation (passing  by,  for  the  present,  the  consideration  of 
any  change  which  may  have  been  made  by  the  Code  of 
Procedure),  would  be  by  an  action  in  the  name  of  the  assured 
for  the  benefit  of  such  insurance  companies.  If  this  be  so, 
then  it  follows  that  the  Springfield  Fire  and  Marine  Insur- 
ance Company  had  no  right  to  maintain  a  separate  action 
either  against  the  defendant  company  or  its  lessee  to  recover 
its  proportion  of  the  loss  sustained  by  the  tortious  act  of  the 
said  companies,  or  either  of  them;  and  accordingly  it  has 
been  so  held  in  Continental  Ins.  Co.  v.  H.  M.  Loud  <k  Sons' 
Lumber  Co,y  93  Mich.  139,  32  Am.  St.  Rep.  494,  a  case  in  all 
respects  similar  to  this.  Hence,  when  the  defendant  com- 
pany permitted  the  Springfield  company  to  take  judgment 
against  it,  from  which  there  was  no  appeal,  and  paid  the 
amount  recovered,  it  was  practically  the  same  thing  as  a  con« 
fession  of  judgment  and  a  voluntary  payment,  which,  of 
course,  cannot  operate  as  a  bar  to  the  present  action. 

The  fact  that  the  Springfield  company  took  from  Carroll 
&  Stacy,  when  it  paid  them  its  proportion  of  the  loss,  the 
subrogation  receipt  above  copied,  in  which  said  Carroll  & 
Stacy  assigned  to  that  company  its  claim  against  the  rail- 
road company  to  the  extent  of  the  amount  so  paid,  cannot 
affect  the  question.  ^^'  For  that  was  a  partial  assignment 
of  a  single  and  indivisible  cause  of  action,  and  whatever 
equitable  rights  it  may  have  conferred  upon  the  Springfield 
company  it  certainly  did  not  confer  upon  that  company  the 
right  to  maintain  an  action  at  law  to  recover  its  proportion 
of  the  damages  resulting  from  a  single  and  indivisible  cause 
of  action  shared  in  by  others:  See  Exchange  Bank  v.  McLoon^ 
73  Me.  498;  40  Am.  Rep.  388;  James  v.  City  of  Newton,  142 
Mass.  368;  56  Am.  Rep.  692. 

It  may  be  said  that  the  rule  stated  above  as  to  the  mode 
of  enforcing  the  right  of  subrogation  in  cases  like  the  pres- 
ent has  been  modified  by  the  provisions  of  the  code  requiring 
that  all  actions  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  with  certain  exceptions  not  pertinent  here. 
But  granting  this  to  be  so.  we  do  not  see  how  such  change 
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«aii  affect  the  present  case.  The  interests  of  the  Springfield 
<K>mpan7  having  been  eliminated  by  the  voluntary  payment  of 
its  claim,  the  only  remaining  real  parties  in  interest  are  the 
present  plaintiffs,  and,  therefore,  the  code  presents  no  obstacle 
to  the  maintenance  of  this  action.  But  there  is  another  pro- 
vision of  the  code,  requiring  that  all  parties  united  in  interest 
must  be  joined  as  plaintiffs  or  defendants;  and  as  none  of 
the  present  plaintiffs  were  made  parties,  either  as  plaintiffs 
or  defendants,  to  the  action  brought  by  the  Springfield  com- 
pany, this  constituted  another  obstacle  to  the  maintenance 
of  that  action,  and,  therefore,  affords  another  reason  why 
that  action  and  the  judgment  therein  recovered  cannot  oper- 
ate as  a  bar  to  the  present  action. 

Again,  it  is  laid  down  in  some  of  the  cases  that  one  of  the 
tests  as  to  whether  one  action,  or  the  judgment  recovered 
therein,  can  operate  as  a  bar  to  a  second  action,  is  to  inquire 
whether  the  amount  sought  to  be  recovered  in  the  second 
action  could,  by  proper  pleadings  and  proofis,  have  been  re- 
covered in  the  first  action.  It  is  very  obvious  that  this  case 
•cannot  stand  that  test;  for  surely  it  will  not  be  contended 
that,  by  any  form  of  pleading  or  proof,  the  Springfield  com- 
pany could  have  recovered  any  thing  more  than  its  proportion 
of  the  loss.  There  was  no  such  relation  of  trust  or  otherwise 
existing  between  it  ^^^  and  either  of  the  other  insurance 
companies,  or  Carroll  &  Stacy,  as  would  authorize  it  to  re- 
cover the  portions  due  to  them  respectively. 

The  most,  if  not  all,  of  the  cases  cited  by  the  appellant's 
counsel,  to  show  that  a  recovery  of  a  part  of  the  damages, 
resulting  from  a  single  indivisible  tort,  will  bar  a  second 
action,  based  upon  the  same  tort,  to  recover  additional  dam- 
ages, are  cases  in  which  the  two  actions  were  brought  by  the 
same  plaintiff,  who  might,  by  proper  pleadings  and  prooft, 
have  recovered  in  the  first  action  the  amount  sought  to  be 
recovered  in  the  second.  In  such  cases  we  can  readily  see 
the  propriety  of  holding  that  the  first  action  would  be  a  bar 
to  the  second.  But  we  would  be  slow  to  follow  any  authority, 
or  to  adopt  any  principle  of  law  (if,  indeed,  any  such  can  be 
found),  which  would  require  ns  to  hold  that  one  of  several 
insurance  companies,  who,  by  paying  its  proportion  of  the 
loss  arising  from  an  indivisible  cause  of  action,  and  has 
thereby  become  subrogated  to  the  rights  of  the  assured 
against  the  tort  feasor,  can,  by  bringing  its  separate  action 
against  such  tort  feasor  and  recovering  judgment  therein,  bar 
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-•nother  action  brought  bj  the  proper  parties  on  the  same 
4sau8e  of  action.  Wo  do  not  think  that  there  was  any  error 
4>n  the  part  of  the  circuit  judge  in  holding  that  the  action 
•brought  by  the  Springfield  Fire  and  Marine  Insurance  Com- 
pany, with  the  judgment  recovered  therein  and  its  payment, 
•did  not  operate  as  a  bar  to  the  present  action. 

As  to  the  second  question  presented  by  the  appeal,  inas- 
jnuch  as  Carroll  A  Stacy,  who  unquestionably  were  the  own- 
ers of  the  property  destroyed,  and  their  coplaintiffs  are,  at 
least,  their  equitable  assignees,  to  the  extent  of  their  propor- 
tions of  the  common  loss,  we  see  nothing  practical  in  it,  and, 
therefore,  such  of  the  grounds  of  appeal  as  raise  this  ques- 
tion must  be  overruled. 

The  third  and  only  remaining  question  has  been  concluded 
t>y  the  decision  of  this  court  in  the  case  of  McCandlesa  v. 
Richmond  etc.  R,  R.  Co,,  88  S.  C.  103,  which,  until  overruled 
by  proper  authority,  must  be  respected  and  followed  as  a 
correct  declaration  of  the  law  of  this  ^^'  state,  whatever 
may  bo  the  individual  opinion  of  any  member  of  the  court 
or  any  other  citizen. 

The  judgment  of  this  court  is,  that  the  judgment  of  the 
•circuit  court  be  affirmed. 


Railroad  Cobcpaiiiis— Communioatbd  Firs.— A  itatnta  providing  that 
«]1  railroad  oompanies  shall  be  liable  for  damagea  from  firea  eaosed  by 
<operatiag  their  roada  is  valid  and  constitutional,  even  as  to  railroads  in* 
«orporated  before  the  statute  was  passed:  QriutU  y.  HouBcUorde  R,  B,  Co,, 
^4  Conn.  447;  1  Am.  St.  Rep.  138. 

KioKT  or  Insubsr  to  Subrogation. — DsTiNrnoNs  and  Oenkhal 
PRINCIPLSS.— Snbrofl^ation  is  the  substitution  of  another  person  in  the 
-place  of  a  creditor  so  that  the  person  in  whose  favor  it  is  exercised 
succeeds  to  the  right  of  the  creditors  in  relation  to  the  debt.  The  ground 
^f  relief  does  not  stand  entirely  npon  the  notion  of  mutual  consent^ 
either  expressed  or  implied:  LiUs  ▼•  Hoger^  113  N.  C.  197;  37  Am. 
St.  Rep.  627.  The  right  of  subrogation  is  independent  of  any  contractual 
relations,  aud  includes  every  instance  in  which  one  party  is  required  to  pay 
«  debt  for  which  another  is  primarily  answerable,  and  which  in  equity  and 
good  conscience  ought  to  be  discharged  by  the  latter:  Spaulding  v.  Haivey, 
129  Ind.  106;  28  Am.  St  Rep.  176;  note  to  Liles  v.  Bogas,  87  Am.  St.  Rep. 
^1;  Bmmert  ▼•  Thtmp9on^  49  Minn.  886;  32  Am.  St.  Rep.  666.  It  is  a 
-ereation  of  equity  existing  solely  for  accomplishing  the  ends  of  substantial 
jnstiee,  and,  being  controUed  by  equitable  principles,  will  be  enforced  only 
-when  there  ia  an  equity  to  invoke,  and  no  innocent  person  wiU  be  injuredt 
Smmeri  ▼.  TAomjMon,  49  Minn.  386;  32  Am.  St  Rep.  666.  It  is  intended 
-to  afford  protection  to  the  meritorions  creditor,  and  to  prevent  the  sweep* 
ing  away  of  the  fund  from  which  in  good  oonscienoe  he  ought  to  be  paid: 
SpaukUng  ▼.  Harvey,  129  Ind.  106;  28  Am.  St  Rep.  176.  Therefore^  t« 
«pply  the  dootriae  of  subrogation,  one  must  have  paid  a  debt  due  t«  a 
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third  person,  for  the  payment  of  which  another  was  primarily  liable,  md 
the  person  paying  the  debt  must,  in  doing  so^  hare  acted  nnder  the  com* 
pulsion  of  saving  himself  from  loss,  and  not  as  a  mere  volnnteer:  Bee  note 
to  Ex  parU  Hardin,  87  Am.  St  Rep.  830.      So,  when  one  person  discharges 
an  obligation  which  primarOy  rests  u^on  another,  he  shoold  be  snbrogated 
to  the  place  of  the  injured  party  or  the  creditor  in  respect  to  the  party 
who  is  primarily  liable.    The  fact  that  the  latter  has  not  been  guilty  of 
any  negligence  or  wrongdoing  will  not  enable  him  to  escape  the  demanda 
of  the  party  insisting  upon  the  right  to  subrogation:  Regan  t.  New  York  tie* 
R.  R.  Co.,  60  Conn.  124;  26  Am.  St.  Rep.  306.     The  foregoing  pnnciples 
are  applied  to  cases  of  insurance  in  this  way,   vis:  *'  In  all  those  casea 
where  the  insured  have  a  primary  right  against  third  parties,  who  hav^ 
been  the  authors  of  the  injury  either  through  negligence  or  culpable  mis- 
conduct not  amounting  to  felony,  the  insurers  on  making  good  the  loss,  aro^ 
entitled  to  enforce  the  remedy  of  the  assured,  and  in  their  name  to  recoap^ 
themselves  for  their  expenditure.    This  right  ia  recognised  by  the  courts 
as  the  right  of  subrogation.     The  contract  of  insurance  ia  treated  as  ax^ 
indemnity,  and  the  insurer  as  a  surety,  who  is  entitled  to  all  the  remedies 
and  securities  of  the  assured,  and  to  stand  in  his  place":  May  on  Insur- 
ance, 3d  ed.,  sec.  454. 

Righl  to  Subrogation,  OeneraUy.^An  insurer  who  pays  the  owner  of  prop- 
erty for  a  loss  by  fire  caused  by  the  negligence  of  a  third  person  can  main* 
tain  an  action  against  the  latter  for  the  amount:  See  note  to  ^6na  Fire  /■«. 
Co.  ▼.  Tyler,  30  Am.  Dec  102;  FideOty  etc  Truit  Co.  t.  People's  Naiurai 
Oas  Co.,  160  Pa.  St.  8;  Railway  Co.  v.  Fire  Asm.,  56  Ark.  163;  RaUwayCo. 
▼.  Mandieater  M'dU,  88  Tenn.  653;  Pehuar  Mfg.  Co.  t.  8tm  Fire  Office^  35 
8.  0.  213;  The  Sidney,  23  Fed.  Rep.  88;  Home  MtUval  Ins.  Co.  v.  Ortgom 
Ry.  S  Nav.  Co.,  20  Or.  569;  23  Am.  St.  Rep.  161.  and  note;  ConnetAxt 
Fire  Ins.  Co.  ▼.  Bri€  Ry.  Co.,  73  N.  Y.  399;  29  Am.  Rep.  171;  PAojma?  /as. 
Co.  V,  Pennsylvama  R.  R.  Co.,  134  Ind.  215;  without  taking  an  aaaignmeni 
of  the  owner's  claim,  or  being  formally  subrogated  to  his  righta:  Fid^Btif 
etc  Trust  Co.  r.  Peon's  Natural  Oas  Co.,  150  Pa.  St.  8;  and  it  ia  immate- 
rial whether  such  right  of  subrogation  was  stipulated  for  in  the  contract  or 
not:  Pelzer  Mfg.  Co.  t.  Sun  Fire  Office,  36  S.  0.  218.  Therefore,  if  agents 
of  an  insurance  company  issue  a  policy  of  insurance,  which  ia  accepted 
by  the  insured,  but  on  which  the  insured  fails  to  pay  the  premium  when 
due,  and  the  agents,  under  their  contract  with  the  company,  pay  the 
premium,  the  agents,  in  an  action  brought  in  the  name  of  the  company 
for  the  use  of  such  agents,  and  against  the  insured,  to  recover  the  amount 
of  the  premium,  will  be  held  to  be  subrogated  to  the  rights  of  the  com- 
pany as  to  the  claim  under  the  policy,  and  no  assignment  is  necessary 
to  enable  them  to  recover  the  premium  paid  by  them:  OiUett  ▼.  Insuranet 
Co.,  89  111.  App.  284.  There  ia,  however,  no  right  of  subrogation  under 
these  circumstances,  rlzi  If  A  agrees  to  have  the  property  of  B  inaored 
against  loss  by  fire,  but  is  guilty  of  a  breach  of  his  agreement  and  B 
himself  procures  insurance  against  such  loss,  after  which  the  property  ia 
destroyed  by  fire,  and  the  insurance  paid  to  B,  whereby  he  ia  indemni« 
fied  for  all  his  loss,  he  has  no  cause  of  action  against  A«  becaoae  A'a  breach 
has  done  him  no  damage;  nor  has  the  insurance  oompany  any  daim 
against  A.  It  cannot  be  subrogated  to  any  cause  of  action  in  favor  of 
B^  because  he  has  none:  Lancaster  MilU  ▼•  Merchants*  etc  Co.,  89  Tenn. 
1;  24  Am.  St.  Rep.  686.  The  right  of  the  insurer  to  be  subrogated  ts 
the  righta  of  the  insured  is  m  right  of  which  he  cannot  be  depnveds 
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Phoenix  In».  Co.  ▼•  Parioru,  129  N.  Y.  86,  94.  The  law  of  the  insnrer^t 
eight  to  •abrogation  in  cases  of  the  payment  of  life  insnranoe  policies^ 
where  death  waa  oaased  by  the  negligence  or  wrong  of  a  third  party^ 
does  not  seem  to  have  been  often  litigated.  In  Connecticut  Mut,  Life  /nc 
•Ox  ▼.  New  York  etc.  B*  R.  Co.^  S6  Conn.  265,  65  Am.  Dec.  57],  the  in- 
enranoe  company  paid  a  loss  for  a  death  caused  by  the  negligence  of  the 
cailroad  company  and  then  sued  for  damages,  bat  the  court  dismissed 
the  action  on  two  grounds:  I.  Because  at  common  law  a  party  is  not  liable 
-deiUter  for  the  destruction  of  human  life;  2.  Because  there  was  no  such 
celationship  between  the  parties  as  to  lay  a  foundation  for  such  an  action. 
Mortgagees  and  Mortgagors — Subrogation  Clauae*, — ^If,  by  the  terms  of  a 
mortgage,  the  mortgagee,  in  case  of  the  mortgagor'!  failure  to  keep  the 
buildiDgs  upon  the  mortgaged  premises  insared,  is  authoriied  to  make  such 
insurance,  and  it  is  declared  that  the  premiums  paid  shall  be  deemed 
eecured  by  the  mortgage,  this  proTision  does  not  prohibit  or  prevent  an  in- 
earance  by  the  mortgagee  directly  of  his  own  interest,  and  he  may  make 
each  terms  with  the  insurer  as  they  may  agree  apon.  If  he  does  insure  his 
interest^  and  the  policy  contains  a  provision  that^  in  case  of  loss,  the  as- 
enred  shall  assign  to  the  insurer  an  interest  in  the  mortgage  equal  to  the 
Amount  of  loss  paid,  the  insurer  is  entitled  to  the  subrogation  provided  for. 
The  contract  of  insurance  is  paramount  to  and  independent  of  the  contract 
•between  the  mortgagor  and  the  mortgagee,  and  the  rights  of  the  insurer 
^aunot  be  affected  thereby.  Neither  is  the  mortgagor's  consent  essential  to 
the  validity  of  such  a  provision  for  subrogation.  Hence,  if  such  a  policy  is 
issued,  and  the  insurance  company  pays  a  loss  occuring  under  it  to  the 
extent  of  the  amount  of  the  mortgage,  together  with  the  premiums  paidi 
<and  takes  an  assignment  of  the  mortgage,  the  mortgagor  or  his  grantee 
-cannot,  in  an  action  to  foreclose  the  mortgage,  claim  an  application  of  the 
amount  of  the  insurance  as  payment  upon  the  mortgage:  Foaterr,  Van  Reed, 
70  N.  Y.  19;  26  Am.  Bep.  544.  A  contract  between  a  mortgagee  and  an 
insurance  company  that  after  a  forfeiture  the  insurance  shall  be  exclusively 
for  the  benefit  of  the  mortgagee,  that  the  mortgagor  and  those  claiming 
under  him  shall  have  no  beneficial  interest  in  the  policy,  and  that  pay- 
ment to  the  mortgagee  shall  not  discharge  the  mortgage,  but  subrogate  the 
insurance  company  to  the  mortgagee's  right  in  the  mortgage,  is  one  which 
the  parties  are  competent  to  make,  and  one  by  which  they  ought  to  be 
bound.  The  mortgagor  cannot  redeem  without  paying  the  full  amount  of 
the  debt:  AUen  t.  Watertown  Fire  Ina.  Co.,  132  Mass.  460.  The  right  of 
Bubrocation  by  an  agreement^  made  a  part  of  the  contract  of  insurance^  and 
providing  that  whenever  the  insurers  shall  pay  to  the  mortgagee  any  sum 
for  loss,  for  which  loss  the  company  would  not  be  Lable  to  the  mortgagor 
^r  owner,  the  insurers  shall  be  subrogated  to  the  rights  of  the  mortgagee^ 
•and  entitled  to  an  assignment  of  the  mortgage,  was  reoognized  in  8pring/ieid 
Fire  Ins.  Co,  v.  Alien,  43  N.  Y.  389,  3  Am.  Bep.  711»  as  being  in  accord- 
ance with  the  legal  and  equitable  rights  of  the  parties.  A  trustee  in  a  deed 
«f  trust  in  the  nature  of  »  mortgage  has,  alao^  an  insurable  interest  in  the 
iBOttgaged  property  distinct  from  that  of  the  mortgagor,  and  a  conveyanoe 
by  the  latter  in  no  way  aflfects  the  tmsteee'  right  to  insure  his  interest. 
Hence,  if  the  tmstee  insures  his  interest  in  mortgaged  property,  and  the 
policy  stipulates  that  he  shall,  in  case  of  loas,  assign  to  the  insurer  an  inter- 
est in  the  deed  of  tmst  equal  to  the  amount  of  loss  paid,  provided  snoh 
assignment  shall  in  no  way  prejudice  the  beneficiary's  claim  in  the  trust  to 
veoover  the  full  amount  of  his  loftn  and  proper  charges^  the  trustee  cannol 
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reooTcr  for  a  Ion  antil  ha  performs  his  sgreement  to  assigiu  The  snbroga* 
tioo  olMue,  in  such  a  esse,  is  material,  and  there  can  be  no  recorery  against 
the  insaier  for  a  loss  nntil  this  condition  preoedent  is  fulfilled,  although  tfa» 
mortgaged  property  is  not  worth  the  amount  of  the  debt  secured,  Isss  th» 
amount  the  insured  is  liable  to  pay:  Didt  ▼•  FraniUm  fhv  Ina,  Co.,  10  liob 
App.  876.  In  Home  In*,  Qk  t.  Mar$balU  48  Kan.  235,  where  an  insnranoo- 
oompany  obligated  itself  to  pay  a  loss  to  the  mortgagee,  who  assigned  tbo> 
notes,  mortgage,  and  policy  to  another  with  the  knowledge  of  the  insnrerr 
and  where  tho  eompany  paid  the  amount  of  the  policy  to  tho  assignee^  andr 
instead  of  disohargiug  the  mortgage,  took  an  assignment  of  the  notes,  mort* 
gage^  and  policy  to  itself,  it  was  held  that  such  payment  should  be  consid- 
ered as  a  satisfaction  pro  tanto  of  the  amonnt  due  on  the  notes  and  mortgage* 

An  insurer  who  has  paid  a  loss  to  a  mortgagee  is  not,  howoTor,  entitled 
to  be  subrogated  to  the  mortgage  debt  while  any  part  of  it  remains  unpaid. 
In  other  words»  the  insurer  is  not  entitled  to  subrogation  if  any  part  of 
the  debt  is  unpaid,  unless  he  tenders  to  the  mortgagee  the  balance  dne; 
Phemx  In$,  Co.  ▼.  First  NaL  Bank,  85  Va.  765;  17  Am.  St.  Rop.  101.  So^ 
where  the  assured  has  an  ezeontory  contract  for  the  sale  of  mortgaged 
premises  at  the  time  of  the  loss,  the  insurance  company,  npon  paying  tho 
losi^  cannot  be  subrogated  to  the  rights  of  the  insured,  pro  tamio,  under  tbo 
eontract  of  sale:  Wa$hinffton  Fire  Ina.  Oo,  ▼.  JCe%  32  Md.  421;  3  Am.  Repw 
149;  and  an  insurer  has  been  held  not  entitled  by  subrogation  to  an  assign* 
ment  of  a  mortgage  under  the  following  circumstances:  An  owner  of  Isnds^ 
who  held  a  policy  of  insurance  on  the  buildings  therecm,  Terbally  agreed  to 
sell  the  property  to  her  two  sons.  One-half  of  the  consideration  was  to  bo 
paid  in  cash,  or  its  equivalent;  thebala  ace  to  be  secured  by  a  mortgage  on 
the  property;  and  it  was  further  stipulated  that^  upon  the  execution  of  the 
eonveyance,  the  Tondees  should  have  an  assignment  of  the  policy  to  thenr 
as  owners,  and  reassign  it  to  her  as  collateral  security  npon  her  mortgage. 
The  deed  was  given  by  the  Tender,  and  the  mortgage  was  also  signed  and 
acknowledged  by  the  vendeee,  and  by  the  wife  of  one  of  them,  but,  the  wif» 
of  the  other  not  being  present,  the  mortgage  was  left  in  the  vendor's  ons- 
tody  until  the  absent  wife  could  be  brought  to  sign  it,  when  the  balance  of 
the  purchase  money  was  to  be  adjusted  and  the  arrangement  as  to  insnr> 
ance  completed.  Before  the  parties  again  met,  the  buildings  were  burned 
while  the  vendor  held  both  the  mortgage  and  the  policy  of  insurance.  In 
an  action  by  the  insurance  company  it  was  held  that,  upon  payment  of  tho 
amount  of  the  policy,  it  was  not  entitled,  by  subrogation,  to  an  assignmsnt 
of  the  mortgage:  Neleon  v.  Bound  Brook  MuL  Fire  Ina.  Co.,  43  N.  J.  Eq. 
266;  3  Am.  St.  Rep.  308;  reversing  Bound  Brook  MuL  Fire  Ina.  Oo.  ▼.  Nd>-^ 
JM,  41  N.  J.  Eq.  485. 

CarrUre^Svbroffotion  CUtuaea—Chuaea  in  the  Potkgor  BUia  ofLada^  Do- 
/eating  the  Right  to  Subrogation. — An  insurer  of  property,  upon  paying  the- 
loss,  is  entitled  to  subrogation  to  the  right  of  the  owner  to  recover  from  a 
carrier  or  bailee  primarily  liable  for  such  loss:  DenUng  v.  Hferehanta'  Cfottom 
Preaaete.  Co.,  90  Tenn.  306;  Railway  Oo.  v.  Manehuter  MiUa,  88  Tenn.  65^ 
ne  Sidnegt  23  Fed.  Rep.  88.  But  the  insurer's  right  to  snbrogatiott  may 
be  defeated  by  agreement  or  by  the  terms  of  the  bill  of  lading.  Thus,  tf 
the  owner  of  cotton  delivered  to  a  compress  company,  as  agent  for  a  carrier, 
under  an  agreement  that  the  compress  oompany  shall  procure  insnranea 
thereon,  has  himself  procured  insursnoe,  an  advancement  or  loan  by  tho 
insurer  of  the  amonnt  of  its  policy  it  a  payment  of  the  insurance,  which  will 
prevent  a  recovery  by  either  the  insursr  or  tho  owner  for  tho  failnro  of  tfa» 
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•ompreas  oompany  to  proonre  insnranoe,  altbongh  snoh  adrancement  or  loaik 
!■  made  vpoD  the  ezpreM  oondition  that  it  shall  be  repaid  upon  anoh  reooT* 
•rjf  and  though  the  insnranoe  oontract  requires  saoh  loan  to  be  made:  Dem" 
img  T.  MerehanU*  CotUm  Presi  tic  Oa,,  90  Tenn.  306.  Again,  while  a  oommoi^ 
carrier  may,  by  ooutraot  with  the  owners,  seoore  to  himself,  in  case  of  dam* 
•ge  or  loss  for  which  the  carrier  would  be  liable,  the  benefit  of  any  insur» 
anco  to  be  e£focted  by  the  owner,  the  abandonment  to  the  insurers  against 
marine  perils  of  goods  damaged  during  their  transportation,  under  ^such  a 
cootraot,  does  not  give  to  the  insurers  any  right  of  action  against  the  car- 
rier: Mercantile  MuL  Ins,  Co,  v.  Cal^  20  N.  Y.  173.  Nor  can  the  insurer 
mocessfully  defend  an  action  on  its  policy  where  its  right  of  subrogation  has- 
been  destroyed  by  eonditions  inserted  in  a  bill  of  lading.  Thus,  wher» 
liquors  were  to  be  shipped,  a  policy  was  made  "as  per  form  attached."  By 
the  attached  form  the  insurer's  liability  was  limited  to  a  certain  sum,  and 
the  insured  had  the  right,  in  ease  of  loss,  to  collect  such  sum  from  the  com- 
pany and  to  release  it  from  all  liability.  The  body  of  the  policy,  however, 
eontained  a  provision  that  any  claim  against  the  carrier  for  loss  should  be 
assigned  to  the  insurer.  There  being  a  collision  between  thetie  eonditiona 
and  the  subrogation  danse  in  the  body  of  the  policy,  it  was  held  that  the 
latter  must  give  way,  that  the  provisions  of  the  attached  form  must  prevail, 
and  that  it  was  no  defense  to  an  action  on  the  policy  that  the  shipper,  by* 
acoepting  a  bill  of  lading  giving  to  the  carrier  the  benefit  of  all  insurance 
on  the  goods,  had  destroyed  the  insurer's  right  of  subrogation:  St,  Paul  etc. 
Ins,  Co,  Y,  Kiddg  65  Fed.  Rep.  238.  Again,  in  another  case,  the  plaintiffa 
shipped  a  cargo  of  leather,  under  a  bill  of  lading  giving  to  the  carrier  the 
fall  benefit  of  any  insurance  on  the  goods.  They  were  injured  through  the 
nogligence  of  the  carrier's  employees,  and  suit  was  brought  upon  a  policy^ 
issued  thereon  by  the  defendant.  The  policy  provided  that^  in  case  of  loss,, 
the  defendant  should  be  subrogated  to  plaintifib'  claims  against  the  carriers, 
not  ezoeeding  the  amount  paid  by  said  insurer,  and  that  plaintiffs  would 
make  no  agreement  or  do  any  act  whereby  this  right  of  action  against  the 
earner  for  losing  or  injuring  the  leather  should  be  released  or  cut  off.  Tbis- 
provision  in  the  bill  of  lading  was  held  to  cut  off  the  rights  of  the  insurer 
to  be  subrogated  to  the  rights  and  remedies  of  the  owner  against  the  do* 
faulting  carrier,  and  to  defeat  a  recovery  by  the  plaintiffs  upon  the  policy: 
Faiferweather  t.  Phenix  Ins,  Co.,  118  N.  Y.  324.  This,  of  course,  shows  that 
the  right,  by  way  of  subrogation,  of  an  insurer,  upon  paying  for  a  total  lose- 
of  the  goods  insured,  to  recover  over  against  the  carrier,  is  only  that  right 
which  the  insured  has.  This  proposition  is  also  sustained  by  Wager  r.  Prop* 
Hence  Ins,  Ool,  160  U.  8.  99.  Hence,  if  a  bill  of  lading  provides  that  the 
earrier,  when  liable  for  the  loss,  shall  have  the  full  benefit  of  any  insurance 
that  may  have  been  effected  upon  the  goods,  such  provision  is  valid  as  be« 
tween  the  oarrier  and  the  shipper,  and  limits  the  insurer's  right  of  snbroga» 
tion,  upon  paying  the  loss  to  tiie  shipper,  to  recover  over  against  the  carriert 
Wager  ▼•  ProMenee  Ins,  Co.,  150  U.  S.  99.  As  between  a  common  oarrier 
of  goods  and  an  underwriter  upon  them,  the  liability  to  the  owner  for  their 
loss  is  primarily  upon  the  carrier,  while  the  liability  of  the  insurer  is  only 
■eoondary:  Wager  v.  Providence  Ins,  Co,,  150  U.  8.  99;  The  Sidney,  28  Fed. 
Sep.  88;  RaUtoay  Co,  y,  Manchester  Mills,  88  Tenn.  653;  and,  if  the  carrier  ia. 
actually  and  in  terms  the  party  insured,  the  underwriter  can  have  no  right. 
to  recover  over  against  the  earrier,  even  if  the  amount  of  the  policy  has  been- 
paid  by  the  insurance  company  to  the  owner  on  the  order  of  the  carriert 
Wooer  T.  Prwridenee  Ins,  Co.,  160  U.  &  99.    The  following  «ases  further 
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illustrate  the  operation  of  clauses  in  the  bill  of  lading  to  defeat  the  insurer's 
right  of  subrogation.  While  oertain  goods  were  in  transit  by  railroad  i| 
was  stipulated  in  an  open  policy  of  insaranoe  upon  them  that  the  oompany 
should,  in  ease  of  loss,  be  subrogated  to  all  claims  against  the  carrier.  The 
goods  were  shipped  under  a  bill  of  lading,  which  provided  that,  in  ease  of 
loss  resulting  in  any  liability  of  the  railroad  company,  it  should  have  the 
benefit  of  any  insurance  whi<di  might  have  been  effected  on  the  goods.  The 
goods  covered  by  the  policy  were  destroyed  in  a  railroad  collision,  and,  in 
■an  action  by  the  insured  against  the  insurance  company,  it  was  held  that 
he  could  not  recover,  he  having,  by  the  bill  of  lading,  defeated  the  right  of 
aubrogation  against  the  carrier  to  which  the  insurance  company  was  enti- 
tled: CartUUn  v.  Mechanics'  etc  Int.  Ca.»  18  Fed.  Rep.  473.  So,  if  it  is 
stipulated  in  bills  of  lading  that  the  carrier  shall  not  be  liable  for  lose  by 
perils  of  navigation,  and  that,  in  case  of  loss  for  which  the  carrier  shall  be 
liable,  he  shall  have  the  benefit  of  insurance  effected  by  the  insurers,  and  a 
loss  occurs,  the  proximate  Ciiuse  of  which  is  a  peril  of  navigation,  but  the 
remote  cause  of  which  is  the  negligence  of  the  carrier,  and  the  insurer  pays 
the  loss  to  the  shippers,  he  is  not  subrogated  to  their  rights  against  the 
carrier,  and  can  maintain  no  action  against  the  latter:  Phoenix  InB.  Ca  v. 
Erie  etc  Ti'ontparkUion  Co.,  10  Bias.  1&  In  an  action  by  an  insuianoo  com- 
pany for  damages  to  property  iusured  by  it,  and  by  reason  of  which  insur- 
■ance  it  is  compelled  to  reimburse  the  insured,  and  to  be  subrogated  to  the 
latter's  rights,  it  is  no  defense,  in  an  action  against  the  railroad  company, 
that  the  insurance  company  has  never  complied  with  the  state  law  relating 
to  foreign  insurance  companies,  the  insurance  company  being  entitled  to  be 
aubrogated  to  the  rights  of  the  insured  as  to  the  injury  to  such  property, 
notwithstanding  the  fact  of  such  noncompliance:  Phaanix  Ine,  Oo»  t.  Pemr 
eylvania  R.  R.  Co.,  134  Ind.  216. 

Patmbnt — ^Voluhtibrs—Rblsasb. — ^Before  subrogation  or  subfrtitutioft 
-ean  be  decreed,  payment  to  the  creditor  must  have  been  made.  His  demand 
must  be  satisfied  so  as  to  relieve  him  from  trouble,  expense,  and  risk.  A 
mere  tender  of  payment,  accompanied  with  a  demand  for  the  assignment  of 
the  debt,  is  not  sufiBcient;  and  the  right  to  subrogation  may  be  denied  on 
account  of  the  laches  of  the  applicant:  Fmtst  Oil  Compawjfe  Appeal^  118  Pa* 
8t.  138;  4  Am.  St.  Rep.  684;  Carter  v.  Neal,  24  Ga.  346;  71  Am.  Dec  138. 
It  is  also  a  general  principle  that  a  mere  volunteer  is  not  entitled  to  aubro- 
gation:  Skinner  ▼.  TiirtU,  169  Mass.  474;  38  Am.  St  Rep.  447;  note  to  Jb 
parte  Hardin^  27  Am.  St.  Rep.  830.  The  payment,  therefore,  by  one  of 
several  insurers  of  more  than  his  share  of  a  loss,  and  his  assignment  of  his 
right  to  contribution,  cannot  create  any  cause  of  action  in  favor  of  his  aaaignee 
if  each  of  the  insurers  agreed  to  pay  only  such  proportion  of  the  loss  as  the 
■amount  of  insurance  assumed  by  him  bore  to  the  whole  amount  for  whiob 
insurance  had  been  effected,  because,  in  paying  more  than  his  share  of  tbo 
loss,  the  insurer  was  a  mere  volunteer:  Hanover  Fire  Ine,  Co.  r.  Brtmm^  77 
Md.  64;  89  Am.  St.  Rep.  886.  So,  if  the  insurer,  after  payment  of  the  dam* 
ages  by  the  wrongdoer,  voluntarily  pays  the  policy  he  cannot  maintain  an 
4u$tion  against  the  wrongdoer:  Connectieui  Fire  Ine,  Co.  v.  Brie  R^.  Co.^  78 
K.  Y.  399;  29  Am.  Rep.  171.  Neither  does  the  right  to  subrogation  extend 
io  rights  of  action  or  of  indemnity  released  by  the  assured  before  the  inanr- 
4mce  is  effected:  Peker  Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  0.  213;  andsee  snb- 
•di vision  of  this  note  designated  as  "Carriers."  If,  in  a  suit  by  one  for  the 
use  of  another,  the  use  plaintiff  under  stress  of  suit  by  the  nominal  plain- 
ii£^  pays  a  fire  loss  resulting  from  the  alleged  negligence  of  the  defendaal 
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by  which  an  explosion  of  natural  gas  occnrred  which  set  on  fire  and  damaged 
the  property  of  the  nominal  plaintiff  and  the  nominal  plaintiff,  in  consider- 
ation of  a  certain  snm,  released  the  defendant  from  "all  claims  and  demands 
of  every  kind  arising  out  of  the  explosion,"  it  being  understood  that  the  re« 
lease  did  not  "affect  the  claim  of  the  property  owners  against  insurance 
companies  for  loss  occasioned  by  fire,  and  which  claim  the  property  owner 
shall  be  entitled  to  receive,  in  addition  to  and  independently  of  the  sum  paid 
by  the  defendant,*'  such  release  is  no  bar  to  an  action  by  the  use  plaintiff  to 
recover  the  amount  of  the  fire  damages  from  the  defendant;  and  parol  evi- 
dence is  inadmissible  for  the  purpose  of  proving  that  the  intention  of  the 
parties  was  to  bar  a  recovery  for  damages  by  fire  as  well  as  by  explosion. 
The  insurance  company  can,  in  such  a  case,  maintain  a  suit  in  the  name  of 
the  insured  for  the  loss  from  fire  paid  by  it.  In  other  words,  the  insurer  is 
subrogated  to  the  rights  of  the  insured:  FideUty  etc  TruH  Co.  t.  PeopU*§ 
Natural  Oaa  Co.,  160  Pa.  St.  8.  While  the  insured  could,  in  such  a  case, 
settle  with  and  release  the  gas  company  from  all  claim  for  injuries  not  cov- 
ered by  the  insurance,  without  prejudice  to  his  right  to  recover  from  the 
insurers  for  the  loss  occasioned  by  the  fire  {fnaurance  Co.  T.  Fidelity  etc,  Co., 
123  Pa.  St.  523;  10  Am.  St.  Rep.  546),  yet,  if  the  policy  contains  a  covenant 
that  the  insured  will,  on  receiving  payment  of  the  policy,  assign  his  cause  of 
action  to  the  insurers,  the  covenant  of  the  insurers  for  payment  of  the  loss 
by  fire,  being  made  dependent  upon  the  covenant  of  the  assured  to  assign 
the  cause  of  action  against  the  wrongdoer,  performance  by  the  insurers  can- 
not be  enforced  without  performance  or  an  offer  to  perform  by  the  insureds 
Niagara  Fire  In*.  Co.  ▼.  Fidelity  etc  Co.,  123  Pa.  St.  516;  10  Am.  St  Rep. 
543,  and  note.  In  the  absence,  however,  of  such  an  express  covenant  by  the 
insured,  the  refusal  of  the  assignment  of  the  cause  of  action,  demanded  by 
the  insurer,  in  advance  of  the  payment  of  the  loss,  would  be  no  defense  to 
a  cause  of  action  by  the  insured  against  the  insurance  company:  Insurance 
Co.  v.  Fidelity  etc.  Co.,  123  Pa.  St.  523;  10  Am.  St.  Rep.  646;  and  the  insur- 
ance company  can,  in  such  a  case,  maintain  a  suit  in  the  name  of  the  insured 
for  the  loss  from  fire  paid  by  it,  without  an  assignment  of  the  claim,  or  formal 
•order  of  subrogation,  against  the  party  whose  negligence  caused  the  fire: 
Fidelity  etc  Trust  Co.  v.  People^e  Natural  Oas  Co.,  150  Pa.  St  8. 

If  the  insured  receives  the  damages  from  the  wrongdoer  before  payment . 
by  the  insurer,  the  amount  so  received  will  be  applied  pro  tanto  in  discharge  of 
the  policy;  and  if  the  wrongdoer  pays  the  insured  after  payment  by  the 
insurer,  with  knowledge  of  that  fact,  it  is  a  fraud  upon  the  insurer,  and  he 
will  not  be  protected  from  liability  to  the  latter:  Connecticut  Firf  Ins.  Co.  rs 
Erie  Ry.  Co.,  73  N.  T.  399;  29  Am.  Rep.  171.  In  such  a  case  the  insur- 
ance company  may,  even  without  the  consent  of  the  insured,  maintain  an 
action  at  law,  in  his  name,  against  the  wrongdoer,  to  recover  the  amount 
paid  on  the  policy.  And  a  release  by  the  insured  to  the  wrongdoer  being, 
under  such  circumstances,  a  fraud  upon  the  insurance  company,  and  void 
for  that  reason,  it  would  be  no  defense  to  such  action:  Monmouth  etc  Inc 
Co.  V.  Hutchinson  etc  R.  B.  Co.,  21  N.  J.  Eq.  107.  Where  the  insurance 
company  has  indemnified  the  insured  the  latter  cannot  legally  release  his 
cause  of  action  against  the  wrongdoer,  because  the  .company  is  entitled  to 
be  subrogated  to  his  righU:  Hart  v.  Wettern  B.  /?.  Corp.,  13  Met  99;  46 
Am.  Dec.  719.  Thus,  if  an  insurance  company  issues  a  policy  upon  certain 
buildings  for  fifteen  hundred  dollars,  which  buildings  are  worth  three  thou- 
sand four  hundred  dollars,  and  are  afterward  destroyed  by  fire  through  the 
negligence  of  a  railroad  company,  and  the  owner  receives  damages  from  the 
AM.  8&  Bar..  VOU  XLIV.  -47 
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taflroad  oompanj  in  tha  smii  of  aighteen  bundred  dollars,  and  ezeeatas  a 
release  of  all  olaima  and  demands  for  the  loss,  the  release  containing  a  state* 
ment  that  the  settlement  is  not  intended  to  discharge  the  insurance  company 
from  any  claim  of  the  owner  against  it»  bnt  is  intended  simply  as  a  fnU  set* 
ilement  with  and  discharge  of  the  railroad  company,  and  the  insnranco 
company  afterward  pays  the  amount  of  the  insarance,  and  snes  the  railway 
company  to  recover  the  amount  paid,  the  clause  in  the  release  as  to  the 
claim  against  the  insarance  company  must  be  regarded  as  in  the  nature  of  a 
proTito  or  exception  from  the  general  purview  of  the  releaae,  limiting  its 
effect  to  a  release  of  the  balance,  retaining  the  cUim  against  the  insurance 
company  and  excepting  its  rigbts  to  a  remedy  oTer.  Therefore,  the  releaee» 
as  to  the  insurance  company,  is  of  no  effect.  It  conld  not  interpose  it  as  a 
defense  to  an  action  upon  tiie  policy,  and  its  right  to  subrogation  is  not 
affected  thereby:  CQimeetiaU  Fin  In$.  Ob.  ▼•  Erie  By.  Co..  73  N.  Y.  899;  29 
Am.  Rep.  171.  If  one  who  has  sustained  a  loss  by  fire  occasioned  by  the 
fault  of  a  railroad  company  receives  payment  for  such  loss  from  an  insur- 
ance company  in  which  he  was  insured,  and  also  a  gross  sum,  in  satisfaction 
of  damages,  from  tiie  railroad  company,  he  holds  so  much  of  tlus  sum  as 
would  be  necessary  to  reimburse  the  insurance  company,  in  trast  for  such 
company,  which  may  recover  the  same  by  a  suit  in  equity:  Monmouth  Ckmniy 
ete.  /fit.  Co.  ▼•  HtUchin9on,  21  K.  J.  Eq.  107. 

Proper  ParUe$  Plaintiff.— In  Boekingham  MtO.  Fire  Ina.  Go.  t.  Bosher,  39 
Me.  253,  03  Am.  Dec.  618,  it  is  held  that,  if  insured  property  is  willfully 
and  maliciously  burned  by  a  third  person,  no  action  can  be  maintained  by 
the  insurer,  in  his  own  name,  and  against  the  wrongdoer,  for  the  money 
paid  on  the  loss.  And  in  Connectiaii  liui.  Life  Ins.  Co.  ▼.  New  York  etc, 
i?.  J{.  Co.f  25  Conn.  266,  65  Am.  Dec.  571,  where  the  insurance  company 
■ought  to  recover  the  amount  of  a  policy  paid  by  it  upon  the  death  of  tho 
insured,  whose  death  was  alleffed  to  have  been  caused  by  the  negligenoe  of 
the  railroad  company,  it  was  held  that  the  insurer  could  enforce  its  right 
of  subrogation  only  in  the  name  of  the  insured.  But  it  is  now  quite  well 
settled  that,  when  an  insurer  has  paid  a  loss  to  the  insured,  he  may  maintain 
an  action  in  the  name  of  the  insured  to  obtain  redress  from  the  one  respon- 
sible for  the  loss:  Wager  y.  Providence  Ins.  Co.,  160  U.  S.  99;  The  Planter,  t 
Woods,  490;  Hail  t.  Railroad  Companiee,  13  WalL  367)  Railway  Co.  t. 
Manchester  Mills,  88  Tenn.  663;  Connecticut  F\re  Ins.  Co.  T.  Brie  Ry.  Co., 
73  N.  Y.  399;  29  Am.  Rep.  171;  Hart  t.  Western  R.  R.  Corp.,  13  Met  99; 
46  Am.  Deo.  719.  If  the  insurer  pays  the  insured  the  full  Talue  of  tho 
property  destroyed,  the  insurer  may  maintain  on  action  in  his  own  namo 
against  the  one  responsible  for  the  loss,  because,  by  operation  of  law,  th» 
whole  beneficial  right  to  indemnity  from  the  wrongdoer  has  been  vested  in 
the  insurer:  Norwich  Union  Fire  Ins.  8oc  t.  Standard  OU  Co.,  59  Fed.  Rep. 
984.  He  is,  therefore,  under  a  statutory  proTisi<m  providing  that  "  every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest,"  tho 
real  and  only  party  in  interest,  and  the  proper  party,  under  such  a  statute, 
to  bring  the  suit:  Mai-ine  Ins.  Co.  v.  St.  Louis  etcRy.  Co,p4l  Fed.  Rep.  643. 
The  insurance  company  is  also  a  proper  party  plaintiff  where  no  other  persois 
has  any  right  or  interest  in  the  claim:  Connecticut  Fire  Ins,  Co.  r.  Erie  By.  Co., 
73  N.  Y.  399;  29  Am.  Rep.  171.  An  insarance  company  subrogated  to  tho 
rights  of  the  insured  by  paying  a  loss  caused  by  the  wrong  of  a  third  pei^ 
son  cannot,  however,  maintain  an  action  against  the  latter  in  its  own  nams^ 
if  tbs  loss  exceeds  the  amount  of  the  insurance  paid.  In  such  a  case  tha 
action  must  be  brought  in  the  name  of  the  insured,  because  the  boneficiaK 


Jane,  1894.]  Latimeb  v.  Whabton.  739 

light  to  indemnity  from  the  wrongdoer  remains  in  the  assured  for  the  whole 
yalne  of  the  property — for  the  unpaid  balance  dne  to  himself,  as  well  as  for 
the  amount  paid  by  the  insurer,  as  to  which  last  sum  he  is  chargeable  as  a 
trustee:  Nonoieh  Unkm  Fire  Itu.  Soe.  ▼.  Standard  Oil  Co.,  69  Fed.  Eep.  984} 
Eari  ▼.  Wuiem  B.  R,  Carp,»  13  Met  99;  46  Am.  Dec  719.  The  insurance 
eompany,  however,  in  CanneciictU  Fire  Am.  Oo,  ▼.  Brie  Ry,  Co.  9  73  K.  Y. 
399,  29  Am.  Rep.  171,  where  the  loss  exceeded  the  amount  of  the  insuranco 
paid,  was  held  to  be  a  proper  party  plaintiff,  but  upon  the  ground  that  no 
other  person  had  any  interest  in  the  claim.  In  Home  MuL  Ins.  Oow  ▼• 
Oregon  Ry.  A  Nav.  Co.,  20  Or.  669,  23  Am.  St  Rep.  161,  it  is  held  that 
where  the  value  of  property  insured,  and  destroyed  through  the  negligence 
of  a  third  persou,  exceeds  the  amount  of  insorance  paid,  the  insurer,  by 
making  such  payment,  only  acquires  a  joint  interest  with  the  owner  to  the 
extent  of  the  payment  in  the  cause  of  action  against  the  wrongdoer  to  re* 
ooTer  the  whole  loss,  and  in  bringing  such  action  both  the  insurer  and  the 
owner  must  be  joined  as  coplaintiffs.  On  the  other  hand,  it  is  held  in  Can- 
ada that  an  insurance  company  by  whom  a  fire  loss  has  been  paid  has  no 
heme  ttandi  as  ooplaintiff  in  an  action  by  the  assured  against  the  wrongdoer 
whose  negligence  oansed  the  first  WeaUeane  T.  Caetada  Souihem  J^  Otk^  81 
Ont  App.  897« 


Latimbe  V.  Wharton. 

141  South  Casolina,  608.] 

JumcuL  Sales— Failu JIB  of  Gonsidxration  as  a  DxinK8B.^The  equity 
of  the  purchaser  at  a  judicial  sale  to  relief  by  reason  of  the  failure  of 
oonsideration  can  be  set  up  only  as  a  defense  to  an  action  for  the  pur* 
ehase  money,  and  such  defense  can  be  oonsidered  only  where  the  sale 
was  not  under  compulsory  process,  as  in  partition  cases.  It  will  not 
be  considered,  in  the  absence  of  fraud  or  misrepresentation,  where  the 
sale  was  made  under  compulsory  process,  as  where  it  was  made  to  pay 
debts. 

JvDioiAL  Sales— Failxtrm  of  Gonsidxration— iNJUMcnoir—PLEADiNO. — 
If  the  purchaser  of  land  sold  at  a  judicial  sale  for  the  purpose  of  paying 
the  debts  of  a  testator  gives  a  bond  and  mortgage  for  the  purchase 
money;  if,  upon  default  in  payment,  he  is  sued,  but  fails  to  plead  fiul- 
ure  of  consideration  in  defense,  and  judgment  is  obtained;  and  if,  be* 
fore  payment^  the  land  so  purchased  is  recovered  by  title  paramount^ 
and  execution  on  such  judgment  is  levied  on  other  property  of  the  pur* 
chaser,  an  injunction  will  not  issue  to  enjoin  a  sale  under  such  levy 
npon  the  complaint  of  the  purchaser  who  makes  no  allegation  of  fraud 
or  misrepresentation  by  which  he  was  induced  to  accept  the  deed  to  the 
land,  enter  into  possession  thereof,  or  execute  the  bond  and  mortgage 
given  to  secure  the  credit  portion  of  the  purchase  money* 

Action  by  Joseph  P.  and  John  H.  Latimer,  as  executors  of 
Hewlet  Sullivan,  deceased,  against  John  H.  Wharton,  as 
clerk  of  court,  and  George  S.  McCrayy,  as  sheriff  of  Laurens 
county,  to  vacate  a  judgment  and  to  enjoin  a  sberiff'B  sale 
thereunder* 
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Perry  &  Heyward  and  0.  W.  DiUardf  for  the  appellant 
C.  C.  Featherstonef  for  the  appellee. 

•••  Gaby,  J.  The  plaintiffs  invoked  the  equitable  aid  of 
the  court  below  for  injunction  upon  allegations  contained  in 
the  following  complaint: 

•*  1.  That  the  plaintiffs  are  the  duly  qualified  executors  of 
the  last  will  and  testament  of  Hewlet  Sullivan,  deceased.  2. 
That  one  M.  A.  Sullivan,  late  of  the  county  and  state  afore- 
said, died  intestate  [sic],  leaving  one  C.  P.  Sullivan,  Jr.,  as 
the  executor  of  his  last  will  and  testament,  who  duly  quali- 
fied and  entered  upon  the  duties  of  his  office.  3.  That,  under 
proper  proceedings  in  the  court  of  equity,  the  real  estate  of 
the  said  M.  A.  Sullivan  was  sold  by  the  commissioner  in 
equity;  that  at  said  sale  the  plaintiffs*  testator  bought  a  part 
of  said  real  estate,  and  agreed  to  pay  therefor  two  thousand 
five  hundred  and  fifty  dollars,  on  a  credit  of  twelve  months; 
that  for  the  payment  of  this  sum  of  money  the  plaintiffs'  tes* 
tator,  on  the  5th  day  of  November,  1866,  entered  into  bond  to 
Homer  L.  McGowan,  then  commissioner  in  equity,  with  John 
Hellams  and  C.  P.  Sullivan,  Jr.,  as  sureties;  that,  in  order  to 
secure  the  payment  of  said  bond,  the  plaintiffs'  testator  '^^ 
mortgaged  to  Homer  L.  McGowan,  commissioner  as  afore- 
said, the  tract  of  land  purchased  by  the  plaintiffs'  testator  as 
aforesaid,  and  described  as  follows:  .  •  •  .  4.  That  an  action 
for  the  foreclosure  of  the  mortgage  given  by  the  plaintiffs' 
testator,  as  aforesaid,  was  begun  on  the  26th  day  of  May, 
1874,  which  action  ripened  into  judgment,  and  judgment 
was  obtained  for  foreclosure  at  the  September  term  of  the 
court,  1876}  in  the  sum  of  about  four  thousand  dollars,  more 
or  less.  5.  That  said  execution  was  renewed,  and  the  re- 
newal execution  has  been  levied  upon  the  property  of  the 
plaintiffs'  testator  to  satisfy  the  judgment  obtained  against 
said  testator  as  aforesaid,  which  property  has  been  advertised 
for  sale  for  sale  day  in  January,  1893.  6.  That  subsequent 
to  obtaining  said  judgment  and  issuing  said  execution 
one  W.  D.  Sullivan,  as  trustee  of  Malinda  C.  Sullivan,  now 
Kay,  instituted  proceedings  against  these  plaintiffs,  as  ex- 
ecutors of  Hewlett  Sullivan,  deceased,  in  the  court  of  conn- 
mon  pleas,  on  the  11th  of  March,  1892,  and  recovered  said 
tract  of  land  from  these  plaintiffs,  and  is  now  in  possessioa 
of  the  same,  and  a  suit  is  now  pending  against  these  plain- 
tiffs as  executors  to  recover  rents  and  profits  for  said  tract  of 
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land.  7.  That  the  consideration  for  the  pnrohase  money 
for  the  said  tract  of  land  has  entirely  failed." 

The  defendants  raised  certain  issues  bj  their  answer,  which, 
as  will  hereinafter  be  seen,  need  not  be  mentioned  in  this 
opinion.  The  case  was  referred  to  F.  P.  McGowan,  Esq.,  as 
special  referee.  The  defendants  interposed  an  oral  demurrer 
to  the  complaint  on  the  ground  that  it  did  not  state  facts 
aujQBcient  to  constitute  a  cause  of  action,  which  was  sustained 
by  the  special  referee.  Upon  exceptions  to  the  special  ref- 
eree's report  the  case  was  heard  by  his  honor,  Judge  Wallace, 
who  sustained  the  report,  and  ordered  that  the  complaint  be 
dismissed.  The  appellants'  exceptions  question  the  ruling 
sustaining  the  demurrer  to  their  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  sole  ground  upon  which  the  plaintiffs  seek  equitable 
relief  is,  that  there  was  a  failure  of  consideration  by  reason 
of  the  fact  that  they  have  been  evicted  by  a  paramount  title. 
There  is  no  allegation  of  fraud  or  misrepresentation  by  which 
•**  their  testator  was  induced  to  accept  the  deed  to  the  land, 
enter  into  possession  thereof,  or  execute  the  bond  and  mort- 
gage given  to  secure  the  credit  portion  of  the  purchase  money. 
A  judgment  of  foreclosure  has  been  recovered  on  the  mort- 
gage executed  to  secure  the  credit  portion  of  the  purchase 
money.  The  plaintiffs  seek  relief  in  an  action  other  than 
that  in  which  judgment  was  recovered  for  the  balance  of 
the  purchase  money.  It  is  stated  in  the  arguments  of  coun- 
sel that  the  sale  of  the  land  was  made  by  the  commissioner 
in  equity  for  the  purpose  of  raising  money  to  pay  debts. 

The  importance  of  the  doctrine  involved  in  this  case,  and 
the  frequent  necessity  for  its  application  on  account  of  the 
numerous  public  sales  by  officers  of  the  court,  have  caused 
this  question  to  be  brought  time  and  again  for  adjudication 
before  our  courts  of  highest  resort.  Some  of  the  cases  in 
which  it  has  been  discussed  are:  Leaaly  v.  Bowie^  27  S.  C. 
193;  MitcheU  v.  Pinckney,  18  S.  C.  203;  Bolivar  v.  ZeigleVy  9 
B.  C.  287;  Parker  v.  Partlow^  12  Rich.  679;  Commissioner  y. 
Smithy  9  Rich.  616;  Prescott  v.  Holmes^  7  Rich.  Eq.  1;  Roger% 
v.  Hom^  6  Rich.  361;  Rupart  v.  Dtmuy  1  Rich.  101;  Evans  ▼• 
Dendy^  2  Spear,  9;  42  Am.  Dec.  366;  Means  y.  Brickell^  2 
Hill  (8.  C.)  667;  O'Neall  ▼.  Abney,  2  Bail.  817;  BarkUy  ▼. 
Bariley^  Harp.  441;  Fuller  v.  Fowlery  1  Bail.  76;  Commissioner 
yf.  Thompson,  4  McCord,  434;  Tunno  v.  Fludd,  1  McCord,  122; 
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Herbemont  T.  Sharp,  2  McGord,  264;  Adams  ▼.  Wylie,  1  Nott 
A  McC.  78;  Eastland  v.  Longshom,  1  Nott  &  McC.  194;  Dun- 
ean  v.  Bell^  2  Nott  &  McC.  153;  Commissioners  v.  Jfac(m|  2 
Brev.  105;  Ckampneys  y.  Johnson,  2  Brev.  268;  5tat0  v.  Oail' 
lard,  2  Bay,  11;  1  Am.  Dec.  628;  Sumter  ▼.  Welsh,  2  Bay, 
558;  Gray  ▼.  BandHywon,  1  Bay,  278. 

In  speaking  of  the  equity  contended  for  by  plaintiffs  the 
court,  in  the  case  of  Commissioner  v.  Smith,  9  Rich.  521,  thus 
defines  it:  '*  There  was  no  other  ground  of  defense  than  fail- 
ure or  want  of  consideration,  in  that  the  purchaser  did  not 
get  what  he  expected  to  get  In  other  words,  he  would  in 
equity  have'  been  entitled  to  compensation  for  his  loss,  and 
that  at  law  he  obtained  under  the  defense  of  failure  or  want 
of  consideration."  The  only  cases  in  our  reports,  so  far  as 
we  can  find,  where  this  equity  has  been  allowed,  are  where  it 
has  been  '^'  interposed  by  the  defendant  as  a  defense  when 
sued  for  the  purchase  money. 

The  court,  in  the  case  of  Prescott  v.  Holn%es,  7  Rich.  Bq.  1, 
refused  to  allow  the  claim  arising  out  of  the  doctrine  of 
implied  warranty,  on  the  ground  that  it  could  only  be  inter- 
posed as  a  defense.  In  that  case  the  court  says:  ^'In  all  the 
cases  cited  by  the  plaintiffs  this  was  relied  on  by  way  of 
defense  in  an  action  for  the  purchase  money,  and  the  equi- 
table distinction  may  have  been  recognized  between  an  exe- 
cuted and  an  executory  contract  Attempts  have  been  made 
to  go  further,  and  to  recover  back  the  purchase  money,  but, 
BO  far  as  may  be  learned  from  the  reports,  the  right  has 
never  been  recognized." 

In  the  case  of  Evans  ▼.  Dendy,  2  Spear,  9,  42  Am.  Dec, 
856,  the  plaintiff  brought  an  action  of  assumpsit  against  the 
ordinary  under  the  following  circumstances:  A  tract  of  land 
was  sold  for  partition  under  the  order  of  the  ordinary;  the 
proceeds  were  paid  over  to  the  ordinary;  before  he  paid  them 
over  to  the  heirs  at  law  the  land  was  recovered  by  title  para- 
mount from  the  plaintiff,  who  was  the  purchaser.  The  court 
says:  '^  There  is  a  great  difference  between  enforcing  an  exec- 
utory contract  and  giving  relief  after  it  has  been  executed 
both  at  law  and  in  equity."  To  the  same  effect  is  FuUer  v. 
Fowler,  1  Bail.  75,  commented  on  in  PrescoU  T.  Holmes,  7 
Rich.  Eq.  1.  The  plaintiffs'  testator  could  have  pleaded  the 
failure  of  consideration  if  the  case  had  been  one  in  which 
such  defense  is  allowable,  when  sued  for  the  balance  of  the 
purchase  money,  and  having  had  his  day  in  court,  when  ha 
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failed  to  assert  the  equity  which  the  plaintiffs  now  invoke, 
thej  are  not  entitled  to  relief.  The  equity  for  which  the 
plaintiffs  contend  is  not  based  upon  the  same  principle  as  a 
fiuit  on  the  covenants  of  warranty  contained  in  a  deed.  An 
independent  action  may  be  brought  on  the  covenants  of  war- 
ranty contnined  in  a  deed,  while  the  authorities  show  that 
this  equity  can  only  be  set  up  as  a  defense. 

We  come  now  to  a  consideration  of  the  question  of  implied 
warranties  in  our  state,  in  sales  made  by  judicial  officers. 
The  case  of  Leasly  v.  Bowiey  27  8.  C.  197,  uses  the  following 
language:  **In  a  sale  of  lands  there  certainly  is  no  implied 
warranty,  as  there  may  be  in  reference  to  personalty.  There 
is  no  ***  such  thing  as  failure  of  consideration  arising  out 
of  a  contract  implied,  or,  as  it  is  sometimes  expressed,  the 
equitable  condition  of  sale.  A  purchaser  must  protect  him- 
self, if  at  all,  by  covenants  in  writing,  out  of  which  all  his 
rights  of  defense  must  come,  except,  perhaps,  in  the  case  of 
fraud."  The  court,  in  the  case  of  Mitchell  v.  Pinckney^  13  S.  C. 
209,  says:  "The  law  requires  that  all  contracts  concern- 
ing the  transfer  of  land  shall  be  in  writing.  A  purchaser 
must  protect  himself  by  covenants.  It  follows  that  where 
theie  is  no  express  warranty  none  can  be  implied.  Omis- 
sion to  warrant  disproves  intention  to  warrant,  and,  if  that 
could  be  contradicted  by  implication,  it  would  be  not  only 
creating  a  covenant  against  the  intention,  but  proving  it  by 
parol.  As  to  land,  there  can  be  no  such  thing  as  failure  of 
consideration  growing  out  of  a  breach  of  contract,  or,  as  it  is 
sometimes  expressed,  the  equitable  condition  of  sale;  other- 
wise there  would  be,  so  far  as  that  defense  is  concerned,  no 
difference  between  a  quitclaim  and  a  warranty.  We  are  of 
the  opinion  that  the  proper  principle  is  that,  in  cases  without 
warranty,  the  purchaser,  when  sued  for  the  purchase  money, 
may  set  up  any  defense  which  is  independent  of  contract,  and 
constitutes  a  demand  against  the  vendor,  in  the  nature  of  a 
cross-action,  such  as  fraud  or  misrepresentation,  and  that  this 
is  the  extent  to  which  such  defense  can  go.  All  the  cases  can 
be  harmonized  on  this  principle.  A  careful  examination  of 
them,  as  to  real  estate,  in  which  abatement  has  been  allowed, 
will  show  either  that  there  was  warranty,  or,  if  no  warranty, 
that  there  was  fraud  or  misrepresentation." 

The  next  case  is  Rogers  v.  Hom^  6  Rich.  361,  in  which  it 
is  held  that  a  purchaser  of  land,  sold  by  the  commissioner  in 
equity  for  partition,  where  there  is  no  express  warranty  of 
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title,  contracts  for  and  gets  the  title  of  the  ancestor,  and  no 
more;  if  the  title  is  defective,  he  cannot  complain  bj  action 
or  discount  as  on  an  implied  warranty,  nor,  where  there  is  no 
misrepresentation,  on  the  ground  of  failure  of  consideration. 

Rupart  y.  DunUf  1  Rich.  101,  decides  that  the  civil-law 
rale  that  a  sound  price  raises  an  implied  warranty  does  not 
apply  to  a  sale  of  land.  This  case  also  decides  that  the  case 
of  StaU  »**  V,  OaMard,  2  Bay,  11, 1  Am.  Dec.  628,  was  ex- 
pressly overruled  by  Evans  v.  Dendy^  2  Spear,  9. 

In  the  case  of  Evans  v.  Dendy^  2  Spear,  9, 42  Am.  Dec.  8&6,  a 
purchaser  of  land,  which  was  sold  under  order  of  the  ordinary, 
paid  the  money  and  received  a  deed  containing  no  warranty; 
the  land  was  recovered  from  the  purchaser  by  title  paramount, 
the  money  still  remaining  in  the  hands  of  the  ordinary  un- 
distributed. In  assumpsit  brought  by  the  purchasers  to  re- 
cover it  back  from  the  ordinary,  it  was  held  that  the  action 
could  not  be  maintained  against  the  distributees,  founded  on 
an  implied  warranty  in  the  sale  by  the  ordinary,  nor  against 
him  as  their  agent;  that  there  is  no  implied  warranty  in  a 
sale  of  land  made  by  the  ordinary  for  partition.  The  court 
uses  the  following  language:  "  It  is  now  more  than  half  a 
century  since  the  case  of  Qray  v.  Handkinson^  1  Bay,  278,  was 
decided,  and  during  all  that  time  I  do  not  find  a  case  where 
the  mere  failure  of  consideration  without  warranty  has  been 
set  up  by  way  of  defense,  or  any  action  brought  to  recover 
back  the  money;  a  circumstance  from  which  it  may  be  fairly 
inferred  that  it  never  has  been  supposed  such  defense  could 
be  made,  or  such  action  be  maintained." 

The  court,  in  the  case  of  CommUsioner  v.  Thompson^  4  Mc- 
Cord,  434,  says:  ^^  The  land  in  question  was  sold  by  the  com- 
missioner  in  equity  pursuant  to  an  order  of  that  court,  and 
I  take  it  to  be  a  well-settled  rule  that  the  law  never  implies 
a  warranty  on  the  part  of  any  person,  acting  merely  as  its 
organ,  for  the  purpose  of  transferring  property  from  one  hand 
to  another."  The  court  then  proceeds  to  give  the  following 
reason  for  the  rule:  ^*  There  are  other  reasons  why  too  ready 
an  ear  ought  not  to  be  lent  to  a  defense  of  this  sort,  in  cases 
of  public  sales.  In  the  first  place,  the  officer  selling  is  not 
supposed  to  be  better  acquainted  with  the  property  than  the 
purchaser,  and  in  most  cases  not  so  well,  having  neither  the 
means  nor  the  inducement  to  obtain  such  information.  Sec- 
ondly, property  thus  sold  is  most  frequently  for  the  benefit 
of  families,  many  of  whom  are  minors,  and  who,  therefore^ 
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receive  their  proportions  as  the  installments  become  due,  when 
the  payments  are  made  in  that  way,  which  is  most  usually 
required.  The  elder  distributees,  therefore,  who  receive  the 
dividends  out  of  the  cash  payments,  ^^'  receive  their  full 
proportions,  while  the  whole  loss,  by  subsequent  deductions, 
may  fall  altogether  on  those  who  are  the  least  able  to  sus- 
tain it."  Some  of  the  cases  hereinbefore  mentioned  tend 
to  establish  the  same  principle. 

These  cases  certainly  sustain  the  general  proposition  that 
there  is  no  implied  warranty  at  sales  made  by  public  officers. 
Our  courts  have,  however,  allowed  such  defenses  in  certain 
cases,  where  the  sales  were  made  by  orders  of  the  court;  and 
we  propose  to  show  the  exceptions  to  the  general  doctrine 
hereinbefore  announced.  It  is  only  by  holding  that  there  are 
exceptions  to  this  sweeping  rule  that  the  decisions  in  our 
courts  on  this  subject  can  be  harmonized.  Before  thus  pro- 
ceeding, however,  we  will  discuss  two  cases  which  announce 
a  contrary  doctrine:  Rogers  v.  Homf  6  Rich.  361,  and  MiteheU 
V.  Pinckneyy  13  S.  C.  203. 

There  seems  to  be  some  doubt  as  to  whether  or  not  the  case 
of  Rogers  v.  Hom^  6  Rich.  361,  is  still  to  be  regarded  as 
authority  in  this  state.  It  has  been  overruled,  and  is  no 
longer  to  be  regarded  as  authority.  A  contrary  doctrine  to 
that  contained  in  Rogers  v.  Homj  6  Rich.  361,  was  announced 
in  the  case  of  Commissioner  v.  Smithy  9  Rich.  615.  It  might, 
however,  be  contended  that  Rogers  v.  Hom^  6  Rich.  361,  was 
a  case  in  which  the  sale  was  of  real  estate,  while  that  of 
Commissioner  v.  Smithy  9  Rich.  515,  was  of  personalty,  and 
that  this  makes  a  difference  in  the  two  cases.  Even  if  it 
should  be  conceded  that  there  is  some  force  in  this  reasoning, 
we  have  the  case  of  Bolivar  v.  Zeiglery  9  S.  C.  287,  where  the 
sale  was  of  real  estate,  sold  for  partition,  in  which  such  de- 
fense was  allowed. 

The  other  case  to  which  we  desire  to  allude  is  that  of 
Mitchell  V.  Pinckney,  13  S.  C.  203,  where  the  sale  was  of  real 
estate  under  proceedings  for  partition.  That  case  was  prop- 
erly decided  on  the  ground  that  Pinckney,  the  agent  of  the 
purchasers,  knew  of  the  deficiency  in  the  land  when  he  ex- 
ecuted the  bond  for  the  purchase  money,  and  complied  with 
the  terms  of  sale.  The  court  says:  ''  He  said  nothing  about 
the  deficiency  until  he  complied  with  the  terms  of  sale,  and 
demanded  title  on  June  4th,  which  was  the  same  in  effect  as 
if  he  had  bid  off  the  property  that  day  with  a  full  knowledge 
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of  the  deficiency.  He  chose  to  stand  by  his  bargain;  indeed, 
insisted  upon  it  after  he  '^*  had  full  knowledge,  and  he  can^ 
not  be  heard  to  impeach  his  own  bonds,  in  whole  or  in  part, 
or  to  say  that  he  is  damaged  by  misrepresentations,  when  he 
knew  the  truth  of  the  matter  so  represented."  This  case  can- 
not, therefore,  be  regarded  as  contravening  the  law  as  to  the 
exceptions  to  the  general  rule  which  we  shall  announce. 

It  is  well  known  that  the  reason  of  the  rule  of  caveat  emptor 
at  sherifif's  sales  is  because  such  sales  are  forced  and  are 
made  under  compulsory  process.  There  is  not  the  same 
reason  for  holding  that  the  rule  should  prevail  where  the 
officer  selling  the  property  is  regarded  as  the  agent  of  the 
parties,  such  as  sales  for  partition,  and  those  made  by  execu- 
tors and  administrators.  This  distinction  is  mentioned  in 
several  of  our  cases,  among  which  may  be  cited  Bolivar  v. 
Zeigler^  9  S.  C.  287;  in  the  dissenting  opinion  of  his  honor, 
Judge  Wardlaw,  in  Commissioner  v.  Smithy  9  Rich.  515,  and 
in  the  dissenting  opinion  of  his  honor,  Judge  Richardson,  in 
Evans  v.  Dendy,  2  Spear,  9;  42  Am.  Dec.  356.  In  the  case  of 
Bolivar  v.  ZeigUr^  9  S.  C.  287,  it  clearly  appears  that  failure 
of  consideration  can  be  pleaded  as  a  defense  to  an  action  for 
the  purchase  money  of  the  land  sold  for  partition.  In  that 
case  there  was  no  allegation  of  fraud,  misrepresentation,  nor 
any  other  ground  of  equitable  relief  than  failure  of  consider- 
ation by  reason  of  eviction  by  a  paramount  title;  yet  such 
defense  was  sustained. 

Commissioner  v.  Smithy  9  Rich.  516,  was  h  case  where  the 
sale  was  of  personal  property.  There  was  no  allegation  of 
misrepresentation  or  fraud,  and  no  ground  for  equitable  re- 
lief, except  that  the  consideration  had  failed  by  reason  of 
unsoundness  of  the  woman  purchased  at  the  sale  for  parti* 
tion;  and  the  defense  was  sustained.  The  court  in  that  case 
sustained  the  case  of  Barkley  v.  Barkley^  Harp.  441,  solely  on 
the  equity  of  the  purchaser  to  plead  failure  of  consideration, 
and  held  that  in  that  case  there  was  no  warranty,  nor  inten- 
tional misrepresentation.  The  court  also  commented  on  the 
case  of  Richardson  v.  Pearson^  MS.,  2  Columbia,  691,  as  fol- 
lows: "As  in  Richardson  v.  Pearson^  MS.,  2  Columbia,  691, 
the  land  was  sold  for  partition  between  Delilah  Perry,  a 
lunatic,  and  the  executors  of  Aaron  Cales;  it  was  purchased 
at  the  commissioner's  sale  by  Robert  R.  Pearson.  '^^  The 
defect  in  the  title  of  the  lunatic  was  not  known  at  the  time 
of  the  sale,  or  for  years  a/ter;  the  defendant  was  in  posses- 
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«ion,  bad  paid  a  large  part  of  the  purchase  money^  and  yet 
the  defect  in  the  title  being  made  apparent,  the  court  held  it 
was  allowable  aa  failure  of  consideration,  and  thereby  the 
whole  contract  was  rescinded":  See,  also,  Champneys  ▼• 
Johnson,  2  Brev.  268,  and  Duncan  ▼.  Bell,  2  Nott  &  McC.  153. 
It  appears  from  the  foregoing  cases  that  the  equity  set  up  by 
the  plaintiffs  can  only  be  asserted  when  set  up  as  a  defense; 
that  where  land  or  personalty  has  been  sold  under  compulsory 
process,  such  defense,  in  the  absence  of  fraud  or  misrepresen- 
tation, will  not  be  considered;  that  such  defense  can  be  set 
up  in  cases  other  than  those  where  the  property  has  been 
eold  under  compulsory  process.  The  land  in  this  case  was 
€old  to  pay  debts,  and  was,  therefore,  sold  under  compulsory 
process,  and  is  to  be  regarded  as  a  forced  sale.  The  creditor's 
remedy  for  the  enforcement  of  his  debt  is  part  of  the  con- 
tract, to  the  extent  that  an  impairment  of  it  would  be  un- 
constitutional. No  such  question,  however,  can  arise  in 
partition  cases.  We  do  not  see  how  process  of  the  court,  put 
in  motion  to  raise  money  to  pay  debts,  can  be  regarded  other- 
wise than  compulsory. 

It  is  the  judgment  of  this  court,  that  the  judgment  of  the 
<K)urt  below  be  a£5rmed.        ^^^ 

Judicial  S albs— Equity  or  Pubohasbb  to  Bblibf. — Oaoeal  emptor  it 
the  general  rale  at  all  jadioial  sales  at  law  or  in  eqnity.  In  equity  it  ia 
sometimes  held  that,  in  the  absence  of  fraud  or  warraaty,  a  failure  of  title 
to  the  property  sold  is  no  ground  for  the  relief  of  the  purchaser;  but  the 
lietter  rule  is  that  in  equity  sales  the  purchaser  is  entitled  to  receive  a  title 
free  from  equities  and  encumbrances  of  which  he  had  no  notice,  and,  if  by 
the  sale  he  will  not  receive  such  a  title,  he  will  not,  upon  making  his  objec- 
tion, be  compelled  to  complete  his  purchase,  but  will  be  released  therefrom, 
tmless  the  title  can  be  made  good,  or  other  just  relief  awarded:  See  mono- 
l^phio  note  to  Bwhm  ▼.  Hamilton,  70  Am.  Dec  672;  676,  showing  when 
the  parchaser  at  an  execution  or  Judicial  sale  may  obtain  release  from  his 
bid.  Compare  monographic  note  to  Moufd  r,  Browne  69  Am.  Dec  866,  oa 
temedies  against  pnrohasert  at  Judicial  sales. 
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Latimer  v.  Ballbw. 

[41  SOTTTH  CaBOLZNA,  017,} 

IVJUMonov  AoAiHST  ExEOOTioN  Salb.— A  jndgmeat  oraditor  may  Mlee^ 
what  property  shall  be  sold  nnder  his  ezecation,  and  thia  legal  lighi 
oannofc  be  restrained  by  io junction.  Therefore,  if  lands  have  been  par* 
chased  from  devisees,  and  the  sheriff  Is  about  to  sell  them  upon  a  jndg* 
ment  against  the  testator,  he  will  not  be  enjoined  at  the  instance  of  the^ 
purchaser,  unless  the  complaint  shows  that  the  plaintiff  is  entitled  to- 
equitable  relief.  The  mere  fact  that  he  is  the  purchaser  from  the  de- 
visee of  the  judgment  debtor,  is  in  poesession,  and  that  there  are  other 
assets  amply  sufficient  to  pay  the  judgment,  do  not  make  snch  a  show* 
ing;  and  the  fact  as  to  whether  or  not  such  judgment  was  a  lien  on  Ui* 
property  at  the  time  of  its  purchase  by  the  plaintiff  is  immateriaL 

Action  by  Joseph  P.  Latimer  against  B.  F.  Ballew,  a» 
sheriff,  and  0.  W.  Bhell,  as  clerk  of  the  court 

Perry  &  Heyward  and  O,  W.  DiUard^  for  the  appellant. 

(7.  C  Featherstone  and  N.  B.  Dial^  for  the  appellees* 

'^^^  Gary,  J.  The  plaintiff  brought  his  action  in  the  court 
below  for  injunction,  upon  the  following  allegations  of  his 
complaint: 

*'  1.  That  the  plaintiff  is  now  the  owner  and  is  in  posses* 
sion  of  the  following  described  parcels  of  land,  situate  in  the 
county  and  state  aforesaid,  to  wit:  •  .  •  •  2.  That  the  said 
lots  were,  by  the  will  of  the  late  Hewlet  Sullivan,  devised,  the 
former  to  M.  Henrietta  Parkins,  and  the  latter  to  Sallie  C» 
Mahaffey,  and  were,  on  the  16th  day  of  December,  a.  d» 
1889,  duly  conveyed  by  the  said  M.  Henrietta  Parkins  and 
Sallie  C.  Mahaffey,  respectively,  to  this  plaintiff,  by  deeds, 
which  were  duly  recorded  in  the  mesne  conveyance  ofiQce 
for  Laurens  county,  on  the  19th  day  of  February,  a.  d.  1890. 
8.  That  on  the  9th  day  of  November,  A.  D.  1890,  the  de- 
fendant, B.  F.  Ballew,  as  sheriff  as  aforesaid,  advertised 
in  the  Laurensville  Herald^  a  newspaper  published  in  the 
county  of  Laurens,  and  is  now  continuing  to  advertise,  from 
time  to  time,  in  said  newspaper,  the  said  two  lots  for  sale,  for 
the  satisfaction  of  an  alleged  judgment  in  favor  of  the  defend* 
ant,  0.  W.  Shell,  as  clerk  as  aforesaid,  against  the  said  Hew* 
let  Sullivan,  a  copy  of  which  advertisement  is  hereto  attached^ 
and  made  part  of  this  complaint,  to  wit: 

"'Shebifp's  Sale 
"  •  for  December,  1892. 
^  By  virtue  of  sundry  executions  to  me  directed  by  the  derk 
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of  the  court  for  Laurens  county,  I  will  sell,  on  the  first  Mon- 
•day  in  Decenaber  next,  during  the  legal  hours  of  sale,  before 
-the  courthouse  door,  in  Laurens,  the  following  property,  to 
ivit:  Also  •*•  one  hundred  and  sixty-eight  (168)  acres  of 
land,  more  or  less,  situated  in  Laurens  county,  state  afore- 
said, bounded  by  lands  formerly  belonging  to  Fannie  Good- 
^ion,  Thomas  W.  Traynham,  William  H.  Poole  place,  and 
Reedy  river,  said  tract  being  a  part  of  the  old  home  place  of 
Hewlet  Sullivan,  deceased,  and  by  him  devised  to  Sallie  Ma- 
iiaffey  and  Hettie  Parkins,  and  by  them  sold  to  Dr.  J.  P. 
Latimer,  who  is  now  in  possession  of  the  same;  levied  on  as 
the  property  of  Hewlet  Sullivan,  deceased,  at  the  suit  of  O. 
W.  Shelly  (18  clerk  of  court,  ▼•  Hexolet  Sullivan,  deceased,  defend* 
4inL    Terms  cash.    Purchaser  to  pay  for  papers. 

•*  •  B.  F.  Ballbw,  S.  L.  C. 
'*' November  9,  1892. 

'^  4.  That  there  are  other  assets  of  the  estate  of  the  said 
Hewlet  Sullivan,  both  real  and  personal,  amply  sufficient  to 
satisfy  the  said  judgment  without  recourse  upon  the  lots 
hereinbefore  described,  which  fact  is  well  known  to  the  de- 
fendants; and,  if  the  defendants  be  allowed  to  proceed  to  the 
sale  of  the  said  lots,  great  and  irreparable  loss  and  damage 
will  thereby  be  brought  upon  the  plaintiff  herein." 

Both  the  defendants  answered  the  complaint,  but  the  view 
of  the  case  hereinafter  expressed  by  this  court  renders  it  un- 
necessary to  set  forth  the  issues  raised  by  them.  The  case 
was  referred  to  F.  P.  McGowan,  Esq.,  as  special  referee.  De- 
fendants interposed  an  oral  demurrer  to  the  complaint,  before 
the  special  referee,  on  the  ground  that  k  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
sustained,  and  when  the  case  was  heard  by  his  honor.  Judge 
Wallace,  upon  exceptions  to  the  report  of  the  special  referee, 
he  confirmed  the  report,  and  ordered  that  the  complaint  be 
•dismissed.  Plaintiff's  appeal  to  this  court  questions  the  rul- 
ing of  the  court  below  in  sustaining  such  demurrer. 

The  complaint  does  not  allege  at  what  time  the  judgment 
therein  mentioned  was  recovered.  It  fails  to  allege  whether 
or  not  the  judgment  was  a  lien  on  the  property  at  the  time  it 
was  sold  to  the  plaintifl*;  also,  if  the  judgment  is  null  and 
Toid,  the  facts  making  it  a  nullity.  Even  if  it  appeared  that 
the  judgment  was  not  binding  on  the  property,  there  is  noth- 
ing in  the  complaint  showing  that  the  plaintiff  is  entitled  to 
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equitable  relief.  WtUon  r.  Eyatt,  '^^  4  S.  C.  S69,  decide» 
that:  ^*  It,''  the  court,  ^^  baa  not  the  power  to  prevent  a  tree* 
paBSy  aaye  where,  in  the  language  of  Chancellor  Kent,  inr 
Living$Um  y.  Livingstony  6  Johns.  Ch.  500,  10  Am.  Dea  853, 
referring  to  Oaratin  y,  Asplin^  1  Madd.  150,  and  cited  in  Lin^ 
ing  ▼•  GeddeSy  1  McCord  Eq.  304,  there  is  something  partica* 
lar  in  the  case,  so  as  to  bring  the  injury  under  the  head  of 
quieting  possession,  or  to  make  out  a  case  of  irreparable  mis^ 
chief,  or  where  the  yalue  of  the  inheritance  is  put  in  jeopardy."^ 

In  the  case  of  Bleckdey  y.  Branyan^  28  S.  C.  445,  it  is  held 
that  the  owners  of  land  will  not  be  affected  by  a  sale  under 
judgments  that  are  nullities.  On  page  450  the  court  saysr 
*'  It  seems  to  us  that,  after  the  former  decision  of  this  courts 
the  plaintiffs  occupied  simply  the  position  of  purchasers  of 
the  land,  holding  the  legal  title  thereto,  and  as  such  had  no 
grounds  to  enjoin  the  sale  under  appellant's  judgments": 
Citing  Wilson  v.  EyaU^  4  S.  C.  869.  The  case  of  GilUin  y. 
Arnold^  32  S.  C.  509,  says:  "  The  property  levied  upon  is  real 
estate  in  the  possession  of  the  plaintiff,  and,  if  the  defendanta 
undertake  to  sell  it  under  a  void  judgment,  how  would  thai 
injure  the  plaintiff?  All  she  has  to  do  is  to  forbid  the  sale, 
give  notice  of  the  defect  in  the  judgment,  and  retain  the 
possession;  and,  if  any  one  chooses  to  purchase  after  this,  it 
is  difficult  to  understand  how  she  could  be  ousted  from  the 
possession,  if,  in  fact,  the  judgment  can  be  shown  to  be  void 
in  any  proper  proceeding  instituted  for  that  purpose:  Wihon 
y.  Hyaiij  4  S.  C.  869."  The  complaint  in  the  aboye-men* 
tioned  case  was  for  injunction,  which  was  refused. 

If  the  judgment  mentioned  in  the  complaint  was  a  lien  on 
the  property  at  the  time  of  its  purchase  by  the  plaintiff  we 
are  likewise  of  the  opinion  that  the  plaintiff  is  not  entitled 
to  equitable  relief.  The  equity  which  the  plaintiff  asserts  in 
his  complaint,  that  the  sheriff  should  be  enjoined  from  sell- 
ing the  property  because  he,  the  plaintiff,  is  the  purchaser 
from  the  devisees  of  the  judgment  debtor,  is  now  in  posses* 
fiion  thereof,  and  ^'  that  there  are  other  assets  of  the  estate 
of  the  said  Hewlet  Sullivan,  both  real  and  personal,  amply 
sufficient  to  satisfy  the  said  judgment  •  •  •  •  without  recourse 
upon  the  lots  hereinafter  described,  etc.,"  cannot  besustained^ 
The  ^^^  assets  are  not  specifically  mentioned  nor  pointed  out^ 
nor  is  it  alleged  that  they  are  equally  available  for  the  pay* 
ment  of  the  said  judgment.  It  is  simply  alleged  that  ther» 
are  other  assets  amply  sufficient  for  that  purpose. 
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Bat  waiving  all  objections  to  the  sufficiency  of  the  allega* 
tioDB  of  the  complaint  to  set  forth  the  equity  for  which  the 
plaintiff  contends,  the  relief  cannot  be  granted.  It  has  been 
settled  in  this  state  by  an  unbroken  line  of  decisions  that  the 
relief  prayed  for  by  the  plaintiff  will  not  be  granted.  The 
case  of  Wagner  v.  Peguea^  10  S.  C.  361,  uses  language  as  fol* 
lows:  **The  authorities  cited  abundantly  show  that  a  judg- 
ment creditor  cannot  be  compelled  to  resort  to  any  one  of 
several  sources  to  obtain  satisfaction,  even  in  favor  of  pur* 
chasers  from  the  debtor  subsequent  to  the  judgment.  He 
has  the  right  to  select  what  property  shall  be  sold  under  his 
execution":  Citing  Longworth  v.  Screven^  2  Hill,  298;  27  Am. 
Dec.  881;  McAliley  v.  Barber,  4  8.  C.  46;  Moore  v.  Wright,  14 
Rich.  Bq.  132.  The  case  of  McAliley  v.  Barber,  4  S.  C.  48,  in 
commenting  on  the  case  of  Moore  v.  Wright,  14  Rich.  Eq.  132, 
says:  *^  That  case  holds  distinctly  that  a  purchaser  under  a 
partition  among  distributees  has  no  equity  to  restrain  a  judg- 
ment creditor  of  the  ancestor  of  the  distributees  from  enforc- 
ing such  judgment  against  any  portion  of  the  estate  bound 
by  such  judgment,  on  the  mere  ground  that  it  can  be  satis- 
fied out  of  other  assets,  without  prejudice  to  the  plaintiff's 
right,  which  would  otherwise  be  defeated,  and  that  an  allega- 
tion that  the  party  stood  by  and  did  nothing  to  prevent  thi» 
sale  did  not  give  rise  to  such  an  equity.  The  judgment  cred- 
itor has  the  right  to  select  as  to  what  property  of  the  judg- 
ment debtor  shall  be  sold  under  his  execution:  Longworth  v. 
Screven,  2  Hill,  298;  27  Am.  Dec.  381.  Unless,  therefore, 
there  is  a  general  equity  between  the  parties,  or  such  an 
abuse  of  the  right  of  selection  as  shall  amount  to  a  fraud  on 
the  right  of  third  persons,  that  legal  right  cannot  be  restrained 
on  equitable  grounds." 

Chancellor  Carroll,  in  denying  the  injunction  on  circuit,  in 
the  case  of  Moore  v.  Wright,  14  Rich.  Eq.  132,  says:  ^'  It  seems 
only  just  to  require  that  those  who  insist  on  sufficiency  of 
remedy  as  a  means' of  payment  should  be  obliged  to  take  the 
risk  and  delay  of  enforcing  it  on  themselves:  Aldrich  v.  Cooper^ 
•»»  2  Lead.  Cas.  Eq.,  Am.  Notes,  pt.  1,  pp.  78, 276."  At  the  end 
of  the  notes  to  Aldrich  v.  Cooper,  reported  in  2  White  and  Tu» 
dor's  Leading  Cases  in  Equity,  part  1,  page  288,  the  following 
language  is  used:  ^*  Delay  may  be  often  more  injurious  to  the 
creditor  than  beneficial  to  the  debtor,  and  applications  to  th» 
discretion  of  a  court,  founded  on  special  equities,  necessarily 
tend  to  delay,  whether  they  are  acted  on  or  rejected.    On  the 
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whole,  it  would  seem  that  the  course  which  the  supreme 
court  of  Pennsylvania  have  adopted  in  holding  that  those 
who  are  liable  in  property  or  person  for  the  payment  of 
debts  must  pay  in  the  first  instance  and  then  look  for  in- 
•demnity  afterward,  is  more  truly  equitable  in  the  long  run 
for  all  parties  than  any  other,  and  that  any  good  which  may 
result  from  deviating  from  it,  in  particular  instances,  will  be 
more  than  counterbalanced  by  the  injury  resulting  from  its 
application  in  general."  The  case  of  Longworih  v.  Screven,  2 
Hill,  298,  27  Am.  Dec.  381,  held  that  ''a  plaintiff  having  a 
judgmept  against  several  for  the  same  demand  may  show 
partiality  by  levying  his  execution  on  the  goods  of  either. 
Where  a  defendant  has  put  away  his  property,  bound  by 
-execution,  in  the  hands  of  several  persons,  the  plaintiff  may 
select  the  one  who  shall  suffer." 

It  is  the  judgment  of  this  court|  that  the  judgment  of  the 
4iouTi  below  be  affirmed. 


ExKOUTioR  Salb--Dibbotion&— The  pUintiir  hM  a  right  to  direol  and 
•control  his  writ  of  ozeontion,  and  may  tay  what  property  ahaU  be  aold  te 
aafciflfy  it:  See  note  to  McDonald  r.  NeUmm,  U  Abl  Dea  4S7|  Owhm  v. 
4hMk,  7  Cow.  789;  17  Am.  Dea  Ma 
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Carpenter  v.  Ingalls. 

[8  South  Dakota,  49.] 

MoBTOAoa  FoBBOLOSUBS,  Partiss  DEFBNDA?rr.-— a  eompUinl  in  a  tolfe  to 
foreoloM  a  mortgage  ia  which  the  mortgagors  are  not  made  parties, 
and  whiob,  at  agaioat  the  only  person  named  at  a  defendant,  alleges 
only  that  he  has,  or  claims  to  have,  some  interest  in  or  lien  upon  the 
mortgaged  premises,  is  not  subject  to  demnrrer  for  a  defect  of  parties 
defendant.  It  does  not  affirmatively  appear  therefrom  that  the  owner 
of  the  eqnity  of  redemption  is  not  a  party  defendant. 

MoRTOAOB  Fo&BOLOBURE. — ^Thb  Onlt  Pabtt  Dbfbndant  Essbmtial  to  a 
foreclosure  of  a  mortgage  is  the  owner  of  the  equity  of  redemption* 
Therefore,  the  original  mortgagor  need  not  be  made  B  party  where  no 
personal  judgment  is  sought  against  him,  and  he  ia  no  longer  the  owner 
of  the  equity  of  redemption. 

Wynn  &  Nock^  for  the  appellant 

McMartin  &  CarUind,  for  the  respondent. 

^^  Kellak,  p.  J.  This  was  an  equitable  action  to  foreolose 
a  mortgage,  and  was  against  James  L.  Ingalls  as  sole  defend- 
ant. The  complaint  alleges  that  William  H.  and  Abbie  C. 
Ingalls  made  a  note  to  plaintiff's  assignor,  and  to  secure  its 
payment  made  and  delivered  to  him  a  mortgage  upon  real 
estate  thereinafter  described,  and  continues  with  the  further 
usual  allegations  of  a  complaint  in  the  foreclosure  of  a  mort- 
gage. Among  other  things,  it  is  alleged  that  the  defendant 
has,  or  claims  to  have,  some  interest  in  or  lien  upon  the 
mortgaged  premises,  and  that  the  same,  if  any  exist,  accrued 
subsequently  to  the  lien  of  the  mortgage.  The  defendant 
(appellant)  demurred  to  the  complaint  upon  the  ground  that 
there  was  a  defect  of  parties  defendant,  in  that  William  H« 
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and  Abbie  C.  Ingalls,  who  executed  the  note  and  mortgage,, 
were  not  made  parties  defendant  The  demurrer  was  over- 
ruled,  and  the  defendant  appeals.  The  argument  of  the  de* 
murrant  is  that  the  holder  of  the  equity  of  redemption  was  a 
necessary  party  defendant;  that  the  complaint,  by  fair  con- 
struction,  shows  that  the  mortgagors  were  still  such  holders, 
for  it  nowhere  suggests  any  change  in  the  ownership  of  the 
mortgaged  property  or  in  the  mortgagor's  relation  to  it;  and 
that  the  defendant  is  only  mentioned  as  a  party  claiming 
some  interest  in  or  lien  upon  the  mortgaged  premises.  The 
object  of  the  equitable  action  of  foreclosure  is,  of  course,  to 
cut  off  the  right  to  redeem  the  property  mortgaged  from  the 
claim  of  the  mortgage.  By  the  statute  there  may  be  united 
with  this  equitable  proceeding  a  claim  for  a  personal  judg- 
ment for  any  deficiency  that  may  remain  after  the  proceeds 
of  a  sale  have  been  applied  toward  the  payment  of  the  mort- 
gage debt,  against  whomsoever  may  be  legally  liable  to  pay 
such  deficiency.  Until  foreclosure,  there  is  an  equitable 
right  to  redeem  in  the  mortgagor,  or  in  the  person  to  whom 
he  may  have  transferred  such  right.  Such  transfer  is  usu- 
ally made  by  a  conveyance  of  the  legal  title.  The  primary 
object  of  the  action  being  to  extinguish  this  right  to  redeem, 
the  party  who  holds  such  right  is  always  a  necessary  party 
*^  defendant,  for  it  is  against  his  interest  that  the  relief  is 
sought,  and  he  would,  ordinarily,  be  the  only  strictly  neces- 
sary defendant.  Upon  this  proposition  there  is  no  disagree- 
ment. The  ground  of  demurrer  is  the  defect  of  parties 
defendant  To  be  demurrable  the  complaint  must  itself 
show  this  defect.  It  must  show  that  James  L.  Ingalls  is  not 
the  holder  of  the  equity  of  redemption,  and  consequently  not 
the  only  necessary  party  defendant.  Suppose,  in  this  case,  the 
fact  to  have  been  that,  prior  to  the  commencement  of  this 
action,  the  mortgagors  had  conveyed  the  mortgaged  premises 
to  this  defendant,  so  that  he  Was,  at  the  commencement  of 
the  action,  the  sole  owner  of  the  equity  of  redemption,  but 
that  the  plaintiff,  desiring  a  personal  judgment  for  deficiency 
against  William  H.  and  Abbie  C.  Ingalls,  the  makers  of  the 
note,  had  also  made  them  parties  defendant  for  that  purpose,, 
what  allegation  would  his  complaint  have  contained  against 
defendant  James  L.  Ingalls,  whose  equity  he  sought  to  fore- 
close? Probably,  and  almost  certainly,  nothing  but  the  one 
contained  in  tbiscomplaint,to  wit,  that  heclaims  some  interest 
in,  or  a  lien  uxK)n,  the  mortgaged  premises,  etc;  for  that  is  the 
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allegation  in  constant  use  in  respect  to  all  defendants  whose 
interests  are  recognized,  but  claimed  to  be  subordinate  to  the 
mortgage,  and  against  whom  no  personal  claim  is  made.     It 
has  been  often  held  that  this  general  allegation  is  sufficient 
without  more  particularly  defining  the  character  or  extent  of 
8uch  interest,  and  in  many  of  these  cases  this  general  allega- 
tion has  been  directed  against  and  recognized  as  covering  the 
interest  of  the  subsequent  purchaser  and  owner  of  the  equity 
of  redemption:  Hoes  v.  BoyeVy  108  Ind.  496;  Anthony  v.  iVye, 
80  Cal.  401;  Horton  y.  Long,  2  Wash.  435;  26  Am.  St.  Rep. 
867;  Drury  y.  Clark,  16  How.  Pr.  424;  Short  v.  Nooner,  16 
Kan.  220.     But  the  object  of  making  James  L.  Ingalls  a 
party  defendant  is  the  same  in  both  cases,  to  wit,  to  cut  off 
his  right  to  redeem.     If,  in  the  supposed  case,  the  allegation 
that  he  claimed  an  interest  in  the  property  might  mean  that 
he  was  the  subsequent  purchaser  and  owner,  why  may  it  not 
mean  the  same  in  this  case?    If  it  does  so  mean,  then  there 
was  no  defect  of  parties  defendant,  for  in  such  case  he  was 
the  only  necessary  defendant.     We  do  not  think  the  com- 
plaint shows  upon  its  face  that  any  other  person  is  a  ** 
necessary  defendant,  because  its  allegations  are  entirely  con- 
eistent  with  this  sole  defendant  being  the  owner  of  the  mort- 
gaged premises,  and  the  only  person  having  a  right  to  redeem 
the  same,  in  which  case  he  would  be  the  only  necessary  de- 
fendant.    In  other  words,  the  only  strictly  necessary  party 
defendant  is  the  owner  of  the  equity  of  redemption;  and  the 
complaint  does  not  show  that  defendant  is  not  such  owner. 
If  it  should  transpire  on  the  trial  that  he  was  only  a  subse- 
quent lienholder  the  plaintiff's  action  would  fail;  if,  on  the 
other  hand,  he  proves  to  be  the  owner  of  the  premises,  it 
would  not  fail;  and,  because  the  complaint  is  quite  consist- 
ent with  the  conditions  under  which  there  would  be  no  fail- 
ure on  account  of  defect  of  parties  defendant,  it  is  not  de- 
murrable on  that  ground.    The  order  of  the  circuit  court 
overruling  the  demurrer  is  affirmed. 
All  the  judges  concur.       

MoBTGAOSs-^FoBiOLOsniiB.  — Partos  Dbfbvdakt:  Sat  th«  notet  to 
iySrim  V.  UoffiUt  86  Am.  St  Rep.  674;  Twrmcm  ▼.  BeU.  26  Am.  St  Rap. 
43;  Oatkear.  Viguente^.  17  Am.  St  Rep.  872;  andlMiMl  v.  HalSU^  I  Am. 
8tBa9^189L 
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Statb  V.   SOOUQAU 

[8  South  Dakota,  66.] 
A  Fa4K0HiBB  n  a  royal  prerogatiTe,  a  branch  of  the  king's  prerogaiiT* 

retted  in  the  hands  of  the  subject.    In  this  oonntry  it  is  a  special  prin> 

lege  conferred  by  the  government  upon  individuaJa,  which  doee  not  bo> 

long  to  a  oitiien  of  the  country  by  common  right. 
Banking  was  not  a  Franohisb  at  tub  Comicon  Law,  but^  if  a  bank  if 

given  the  privilege  of  issaing  demand  notes  to  circulate  as  money,  it 

thereby  exercises  a  franchise. 

OOHflTITUTIONAL  LaW—  BARKINO,  PoWBB  TO  PROHIBIT  EXBRCISB  OV  PoWRKS 

or. — ^The  carrying  on  of  the  incidental  powers  of  banking  by  diaooant- 
ing  and  negotiating  promissory  notes,  bills  of  exchange,  drafts,  and 
other  evidences  of  debt,  receiving  deposits,  buying  and  selling  exchange, 
com,  and  bullion,  and  loaning  money  on  personal  security,  is  not  a 
franchise,  and  cannot  be  made  so  by  legislative  action.  Hence,  an  in- 
dividual citixen  cannot  be  deprived  of  the  right  to  exercise  those  powers, 
nor  can  their  exercise  be  restricted  to  corporations. 

CoNanTUTioNAL  Law. — Undeb  thr  Poucr  Power  it  is  not  competent 
for  the  state  to  prohibit  a  citixen  from  carrying  on  any  trade,  oociu 
pation,  or  bnsiness  not  injarious  to  the  commnnity.  The  "business  may 
be  regulated,  but  not  prohibited. 

BaHKino,  Statute  Restriotino  Powers  of  to  Ck>RP0RATi0N8. — A  oon^ 
stitntional  provision  that  no  law  shall  be  passed  giving  to  any  eitixeu, 
class  of  citizens,  or  corporations  privileges  and  immunities  which  upon 
the  same  terms  do  not  equally  belong  to  all  citizens  or  corporations,  in* 
hibits  the  enactment  by  the  legislature  of  a  statute  confining  the  right 
to  exercise  banking  powen^  other  than  the  issuing  of  bills  to  circulate 
as  money,  to  corporations. 

OoNSTiTDTioKAL  Law — Baneino,  Krstrictino  Right  OF. — A  state  statute 
prohibiting  the  exercise  of  banking  powers  by  natural  persons,  and  an* 
thorizing  their  exercise  by  corporations,  is  in  conflict  with  the  provision, 
of  the  constitution  declaring  that  all  men  have  inherent  rights,  among 
which  are  those  of  enjoying  and  defending  life  and  property,  and  of  ao- 
qniring  and  protecting  property,  and  the  parsuijb  of  happiness. 

m 

Robert  Dollard^  attorney  generaly  for  the  plaintiff  in  error. 

Bartlett  Tripp^  for  the  defendant  in  error. 

**  Corson,  J.  This  case  comes  before  us  on  a  writ  of  error 
issued  on  behalf  of  the  state,  to  the  county  court  of  Yankton 
county,  to  review  the  judgment  of  that  court  sustaining  a 
demurrer  to  the  information  filed  against  the  defendant  in 
error,  and  quashing  the  same.  The  legislature  of  this  state 
at  its  last  session  passed  an  act  for  the  organization  of  state 
banks,  entitled  '*  An  act  to  provide  for  the  organization  and 
government  of  state  banks,"  approved  March  10,  1891,  and 
constitutes  chapter  27  of  the  Laws  of  1891.  The  first  section 
of  the  act  is  as  follows:  ^'Associations  for  carrying  on  the 
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boBiness  of  banking  under  this  title  may  be  formed  by  any 
number  of  natural  persons  not  less  than  three  (3),  one-third 
of  whom  shall  be  residents  of  the  state.  They  shall  enter 
into  articles  of  association,  which  shall  specify  in  general 
terms  the  object  for  which  the  association  is  formed,  and 
may  contain  any  other  provisions  not  inconsistent  with  law, 
which  the  association  may  see  fit  to  adopt  for  the  regulation 
of  its  business  and  the  conduct  of  its  affairs.  These  articles 
shall  be  signed  by  the  persons  uniting  to  form  the  associa- 
tion, and  a  copy  of  them  shall  be  forwarded  to  the  secretary 
of  state  of  the  state  of  South  Dakota."  The  second  section 
provides  what  the  certificate  of  incorporation  shall  contain, 
and  the  third  section  provides  for  the  manner  of  its  execution, 
filing,  etc.  The  fourth  section  confers  upon  such  corporations 
or  associations  the  following  powers:  1.  To  adopt  and  use  a 
corporate  seal;  2.  To  have  succession  for  twenty  years;  8. 
To  make  contracts;  4.  To  sue  and  be  sued;  6.  To  elect  offi- 
cers and  prescribe  their  duties;  6.  To  make  by-laws  to  gov- 
ern and  control  the  business;  and  7.  ''To  exercise  by  its 
board  of  directors  or  duly  authorized  officers  or  agents,  sub- 
ject to  law,  all  such  incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking,  by  discounting  and  ne- 
gotiating promissory  notes,  bills  of  exchange,  drafts,  and 
other  evidences  of  debt,  by  receiving  deposits,  by  buying  and 
selling  exchange,  coin,  and  bullion,  by  loaning  money  on 
personal  security."  And  section  27  provides  as  follows:  **  It 
shall  be  unlawful  for  any  individual,  firm,  or  corporation  to 
continue  to  transact  a  banking  business,  or  to  receive  de- 
posits, for  a  period  longer  than  six  months  immediately  after 
the  passage  and  approval  of  this  act,  without  ^  first  having 
complied  with  and  organized  under  the  provisions  of  this  act. 
Any  person  violating  the  provisions  of  this  section,  either  in- 
dividually or  as  an  interested  party  in  any  association  or 
corporation,  shall  be  guilty  of  a  misdemeanor,  and,  on  con- 
yiction  thereof,  be  fined  not  less  than  five  hundred  dollars, 
nor  more  than  one  thousand  dollars,  or  imprisonment  in  the 
county  jarl  not  less  than  ninety  days,  or  either  or  both,  at 
the  discretion  of  the  court"  These  are  all  the  provisions  of 
the  law  that  it  is  necessary  to  give  to  a  proper  understanding 
of  the  questions  presented  for  our  decision. 

On  the  twenty-second  day  of  September,  1891,  the  state's 
attorney  filed  an  information  against  the  defendant  in  error 
in  the  county  court  of  Yankton  county,  containing  eleven 
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counts,  charging  him  in  the  various  counts  with  carrying  on 
the  business  of  banking  "  discounting  and  negotiating  prom- 
issory notes,  bills  of  exchange,  drafts,  and  other  evidences  of 
debt,  by  receiving  deposits,  by  buying  and  selling  exchange, 
coin,  and  bullion,  by  loaning  money  on  personal  propertyi** 
without  having  complied  with  the  provisions  of  the  banking 
act.  A  demurrer  was  interposed  to  each  count  of  the  infor- 
mation on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  public  offense.  The  demurrer  was  sustained  by 
the  county  court,  and  judgment  rendered  quashing  the  in- 
formation. The  principal  ground  relied  on  to  sustain  the 
demurrer  and  judgment  of  the  court  below  is  the  unconsti- 
tutionality of  section  27  of  the  act,  under  which  the  informa- 
tion was  filed,  and  this  presents  the  only  question  we  shall 
discuss  or  consider,  as  the  other  objections  to  the  information 
were  purely  technical,  and  in  our  opinion  are  without  merit. 

The  learned  attorney  general  contends:  1.  That  the  privi- 
lege of  banking  is,  or  may  be  made  by  the  Iep;islature,  a 
franchise,  and  as  such  is  subject  to  the  control  of  the  legisla- 
ture of  the  state,  and  that,  it  being  a  franchise,  or  made  such, 
the  legislature  has  the  power  of  conferring  upon  or  granting 
the  privilege  to  such  persons,  associations,  and  corporations 
as  it  may  deem  proper,  and  of  excluding  all  other  persons 
from  the  exercise  of  such  privilege;  and  2.  If  the  privilege  of 
banking  is  not  a  franchise,  and  cannot  be  made  such  by  the 
legislature,  then  the  legislature,  by  virtue  of  *^  the  police 
power  vested  in  the  state,  may  regulate  the  business,  and 
may,  under  such  power,  prescribe  the  manner  in  which  the 
business  shall  be  conducted,  and  may  exclude  all  persons 
from  exercising  the  privilege  of  banking,  except  in  the  man- 
ner prescribed  by  the  law 

The  learned  counsel  for  the  defendant  in  error  contend: 
1.  That  only  the  banking  privilege  proper,  namely,  the  priv- 
ilege of  issuing  demand  notes  to  circulate  as  money,  or,  as 
defined  in  the  state  constitution,  the  power  **  to  issue  bills 
or  paper  credit,  designed  to  circulate  as  money,"  constitutes, 
or  can  by  legislative  power  be  made,  a  franchise,  and  that 
carrying  on  a  banking  business  by  exercising  the  incidental 
powers  of  banking  specified  in  subdivision  7  of  section  4  of 
the  act  is  a  right  belonging  to  the  citizens  of  the  country 
generally,  and  not  a  franchise,  and  cannot  be  made  such  by* 
legislative  power.  2.  That  under  the  police  power  vested  in 
the  state  the  legislature  may  regulate,  but  it  cannot  prohibit 
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or  destroy,  a  business,  oalling,  or  occupation,  not  necessarily 
offensive  to  the  senses,  injurious  to  the  health,  or  otherwise 
detrimental  to  the  public  interest;  that  it  is  only  trades, 
occupations,  and  pursuits  that  are  at  all  time,  and  under  all 
circumstances,  necessarily  offensive  to  the  community  or  in- 
jurious to  society,  that  can  be  absolutely  prohibited  by  leg- 
islative action;  and  that,  as  the  business  of  banking  is  not 
of  this  character,  the  legislature  cannot  prohibit  individuals 
from  pursuing  it,  though,  like  all  other  classes  of  business,  it 
may  be  regulated.  And  3.  They  further  contend  that  the 
act  conflicts  with  sections  1,  2,  and  18  of  article  6  of  the  state 
constitution,  and  section  1,  article  14,  of  the  constitution  of 
the  United  States,  in  that  the  law  makes  an  unjust  discrimina- 
tion in  granting  privileges  and  immunities  to  citizens,  classes, 
and  corporations  which,  upon  the  same  terms,  are  not  open 
to  all,  in  that  the  law,  and  particularly  section  27,  is  an  un- 
lawful interference  with  the  liberty  and  property  of  the  citi- 
zen; in  that  it  discriminates  against  the  individual  citizen 
by  conferring  upon  corporations  the  right  to  transact  a  bank- 
ing business,  and  prohibiting  the  same  privilege  to  such 
individual  citizen;  and  in  that  the  act  deprives  the  individ- 
ual citizen  of  his  right  to  pursue  a  lawful  calling,  occupation, 
or  business  which  is  inoffensive,  and  not  injurious  to  the 
community. 

••  1.  Are  the  incidental  powers  of  banking  conferred  upon 
corporations  by  subdivision  7  of  section  4  franchises;  or  has 
the  legislature  power  to  make  them  such,  and  to  prohibit 
individual  citizens  from  exercising  them?  What  is  a  fran- 
chise? Blackstone  defines  it  '^as  a  royal  prerogative,  or 
branch  of  the  king's  prerogative,  subsisting  in  the  hands  of 
a  subject'':  2  Blackstone's  Commentaries,  37.  Chief  Justice 
Taney  defines  them  as  follows:  '^Franchises  are  special 
privileges  conferred  by  government  upon  individuals  which 
do  not  belong  to  citizens  of  the  country  generally  by  common 
right.  It  is  essential  to  the  character  of  a  franchise  that  it 
«hould  be  a  grant  from  the  sovereign  authority,  and  in  this 
country  no  franchise  can  be  held  which  is  not  derived  from 
the  law  of  the  state":  Bank  of  Augusta  ▼.  Earle^  13  Pet.  595. 
The  qualification  by  the  chief  justice,  ''which  does  not  belong 
to  the  citizens  of  the  country  generally  by  common  right,"  is 
'«n  important  one,  and  constitutes  the  distinguishing  feature 
of  a  franchise.  What  is  meant  by  this  qualification  is  made 
clear  by  Mr.  Justice  Bradley,  in  a  recent  case  decided  by  the 
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supreme  court  of  the  United  States.  After  quoting  the  ahoye 
definition  of  a  franchise,  given  by  Blackstone,  he  says:  **  Na 
private  person  can  establish  a  public  highway,  public  ferry, 
or  railroad,  or  charge  tolls  for  the  use  of  the  same,  without 
authority  from  the  legislature,  direct  or  derived.  These  are 
franchises.  No  person  can  take  another's  property,  even  for 
public  use,  without  such  authority;  which  is  the  same  as  to 
say  that  the  righ{  of  eminent  domain  can  only  be  exercised 
by  virtue  of  a  legislative  grant.  This  is  a  franchise.  No 
persons  can  make  themselves  a  body  politic  without  legisla^ 
tive  authority.  Corporate  capacity  is  a  franchise*':  CoZt/br- 
nia  T.  Central  Pac.  R.  R.  Co.,  127  U.  S.  40.  Of  course,  as 
the  learned  judge  says,  this  list  might  be  continued  indefi- 
nitely. But  this  quotation  clearly  illustrates  the  nature  of  a 
franchise.  Over  all  public  property,  highways,  navigable 
rivers,  and  seas,  over  every  thing  that  belongs  to  the  sover^ 
eign,  the  power  of  the  government  is  absolute,  whether  that 
power  is  derived  from  the  common  law  or  from  the  state  or  the 
national  constitution.  When,  therefore,  the  state  grants  a  right 
thus  belonging  to  the  government,  and  not  to  the  citizens  gen- 
erally as  a  matter  of  right,  it  is  the  grant  of  a  franchise.  But 
*'  at  common  law,  banking  in  all  its  branches  was  free  to 
all,  and  belonged  to  the  citizens  of  the  country  generally. 
In  1694  the  British  parliament  chartered  the  Bank  of  Eng- 
land, and  conferred  upon  that  bank  the  power  to  issue  de- 
mand notes  to  circulate  as  money,  and  prohibited  large 
copartnerships  and  associations  from  issuing  such  notes;  and 
by  our  national  constitution  the  power  to  regulate  the  cur- 
rency was  conferred  upon  the  national  government  On  the 
argument  of  the  case  of  Bank  of  Augusta  v.  Earle,  13  Pet 
695,  Mr.  Webster,  in  the  course  of  his  argument,  after  giving 
the  history  of  banking  in  England  and  in  this  country,  said: 
"  So  that  the  banking  privilege  of  the  Bank  of  England  con- 
sisted simply  in  the  privilege  of  issuing  notes  for  circulation, 
while  the  privilege  is  forbidden  to  all  other  corporations  and 
all  large  copartnerships  or  associations."  And,  in  defining 
banking  powers  properly  belonging  to  a  bank,  he  said:  '*  What 
is  that,  then,  without  which  any  institution  is  not  a  bank, 
and  with  which  it  is  a  bank?  It  is  the  power  to  issue  prom- 
issory notes  with  a  view  to  their  circulation  as  money."  It 
has  long  been  settled  in  this  country  that  the  privilege  of  is- 
suing demand  notes  to  circulate  as  money  was  a  franchise — 
a  public  right,  belonging  to  the  national  government,  that 
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might  be  granted  by  Congress  to  individuals  or  corporations, 
andy  when  not  exercised  by  the  national  goyernment,  might, 
like  many  other  powers  vested  in  the  national  government, 
be  exercised  by  the  state  governments.  In  an  early  case  be- 
fore the  supreme  court  of  the  United  States  Mr.  Justice  Story, 
in  a  dissenting  opinion,  said:  '*  The  states  may  create  banks 
as  well  as  other  corporations  upon  private  capital,  and,  so 
far  as  this  prohibition  is  concerned  (the  prohibition  against 
remitting  bills  of  credit  by  the  state),  may  rightfully  author* 
ize  them  to  issue  bank  bills  or  notes  as  currency,  subject  al* 
ways  to  the  control  of  Congress,  whose  powers  extend  to  the 
entire  regulation  of  the  currency  of  the  country'':  Briscoe  v. 
Bank  of  Commonwealth^  11  Pet.  257,  349.  This  view  of  the 
power  of  the  national  government  to  regulate  and  to  provide 
a  national  currency,  and  grant  the  privilege  to  corporations, 
and  to  prohibit  all  not  authorized  to  exercise  the  franchise, 
was  affirmed  by  the  United  States  supreme  court  in  Veazie 
Bank  v.  Fenno^  8  Wall.  533.  The  chief  justice,  in  delivering 
the  opinion  of  the  *^  court,  says:  "Having  thus,  in  the  ex- 
ercise of  undisputed  constitutional  powers,  undertaken  U> 
provide  a  currency  for  the  whole  country,  it  cannot  be  ques- 
tioned that  Congress  may,  constitutionally,  secure  the  benefit 
of  it  to  the  people  by  appropriate  legislation.  To  this  end, 
Congress  has  denied  the  quality  of  legal  tender  to  foreign 
coins,  and  has  provided  by  law  against  the  imposition  of 
counterfeit  and  base  coin  on  the  community.  To  the  same 
end,  Congress  may  restrain,  by  suitable  enactments,  the  cir- 
culation as  money  of  any  notes  not  issued  under  its  own 
authority.  Without  this  power,  indeed,  its  attempts  to  secure 
a  sound  and  uniform  currency  for  the  country  must  be 
futile."  When,  therefore,  banking  is  said  to  be  a  franchise, 
it  must,  we  think,  be  understood  as  referring  to  the  privilege 
of  issuing  demand  notes  to  circulate  as  currency.  Judge 
Cooley,  in  speaking  of  bank  currency,  in  a  note  to  Cooley's 
Blackstone,  says:  "  These  securities  are  designed  to  circulate 
aa  money,  and  they  are  not  allowed  to  be  issued  except  by 
persons  duly  authorized  by  statute":  2  Cooley's  Blackstone, 
469,  note  21. 

"  Banking  powers,"  when  used  in  state  constitutions,  have 
been  construed  by  several  state  courts  to  mean  the  power  to 
issue  notes  to  circulate  as  money.  It  is  provided  by  the  con- 
stitution of  the  state  of  Ohio  that ''  no  action  of  the  general 
assembly  authorizing  associations  with  banking  powers  shall 
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'ever  take  effect/'  etc.,  until  submitted  to  a  vote  of  the  people. 
The  supreme  court  of  that  state  in  a  late  case  says:  **  The  stat- 
ute in  question  does  not  assume  to  authorize  the  making  or 
issuing  of  bills  or  notes  to  circulate  as  money,  and  the  question 
is  submitted  for  our  determination  whether  it  is  within  the 
meaning  of  the  constitution.''     After  an  able  discussion  of 
the  question  the  court  concludes  that  the   phrase  *' associ- 
ations with  banking  powers"  relates  only  to  banks  of  issue: 
Dearborn  v.  North  Western  Sav.  Bank,  42  Ohio  St.  617;  61 
Am.  Rep.  851.      The  same  view  was  taken  of  the  clause 
''*  with    banking  powers,"  in    the    constitution    of  Illinois: 
People  y.  Loewenthal,  93  111.  191.      To  the   same  effect  is 
the  decision  of  the  Kansas  supreme  court  as  to  the  term 
"  banks  and  currency"  :    Pape  y.   Capitol  Banky  20   Kan. 
440;  27  Am.  Rep.  183.     Mr.  Chief  Justice  Taney,  in  Bank 
of  Augusta  y.  Earle,  13  Pet.  595,  commenting  on  the  case  of 
State  y.  Stebbins,  1  Slew.  299,  312,  says:    "We  are  fully  •» 
satisfied  that  the  state  never  intended  by  its  constitution  to 
interfere  with  the  right  of  purchasing  and  selling   bills  of 
•exchange,  and  that  the  opinion  of  the  court  does  not  refer  to 
transactions  of  this  description  when  speaking  of  banking  as 
A  franchise."   We  conclude  our  quotations  as  to  the  meaning 
of  the  term  "franchise,"  as  applied  to  banking  powers,  by  a 
reference  to  our  own  constitution.   All  the  provisions  referring 
to  banking  in  that  instrument  are  contained  in  article  18, 
and  embrace  three  sections.     The  first  is  as  follows:  ^Ifa 
general  banking  law  shall  be  enacted  it  shall  provide  for 
the  registry  and  countersigning  by  an  officer  of  this  state  of 
all  bills  or  paper  credit  designed  to  circulate  as  money,  and 
require  security  to  the  full  amount  thereof,  to  be  deposited 
with  the  state  treasurer,  in  the  approved  securities  of  the 
etate  or  of  the  United  States,  to  be  rated  at  ten  per  centum 
below  their  par  value;  ^nd,  in  case  of  their  depreciation,  the 
-deficiency  shall  be  made  good  by  depositing  additional  securi- 
ties."   The  second  section  limits  the  term  of  the  duration  of 
state  banks,  and  section  3  defines  the  liability  of  stockhold- 
-ers.     It  will  be  observed  that  the  only  banking  power  re-  . 
ferred  to  in  the  article  is  the  power  of  issuing  "  bills  or  paper 
credit  designed  to  circulate  as  money."     This,  then,  is  the 
•only  banking  power  made  a  franchise  under  our  constitution. 
All  the  other  or  incidental  powers  of  banking  are  left  to  citi- 
zens as  held  by  them  at  common  law.    And  it  may  be  proper 
to  observe  that  in  neither  the  charter  granted  by  the  British 
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parliament  to  the  Bank  of  England,  nor  in  the  national 
i>anking  law  of  the  United  States,  is  there  any  prohibition  of 
-the  privilege  of  carrying  on  the  business  of  banking,  other 
-than  issuing  demand  notes  to  circulate  as  money,  by  any 
individual,  copartnership,  or  corporation.  These  are  all  left 
free  to  pursue  the  business  of  banking  as  specified  in  section 
27  of  the  act  under  consideration.  No  one  will,  we  appre- 
Jiend,  controvert  the  proposition  that,  under  the  common  law, 
banking  in  all  its  branches  was  absolutely  free  to  all.  We 
liave  seen  in  what  manner  and  when  the  privilege  of  issuing 
i>ank  bills  to  circulate  as  money  became  a  franchise  in  this 
-country.  But  as  to  the  other  or  incidental  powers  of  bank- 
ing, specified  in  subdivision  7,  section  4,  we  are  unable  to 
find  that  they  ever  became,  either  at  common  law  or  under 
the  **  state  or  national  constitution,  a  franchise.  These  are 
privileges  that  always  belonged  to  the  citizens  of  the  country 
generally.'  They  never  belonged  to  the  sovereign,  or  per- 
tained to  sovereignty  in  any  manner.  They  have  never  been 
•conferred  upon  the  national  government  or  the  state  govern- 
ment. Whence,  then,  did  the  legislature  of  this  state  derive 
its  power  to  farm  out  these  privileges  to  corporations,  and  to 
deny  to  the  individual  citizens  the  right  to  exercise  them, 
which  he  and  his  ancestors  have  from  time  immemorial  pos- 
sessed? Can  the  legislature  create  a  franchise  by  depriving 
'Citizens  of  their  rights,  and  then  bestow  it  upon  another  at 
will?  If  it  can,  then  the  citizen  has  no  rights  that  may  not 
be  taken  from  him  under  this  new  theory  of  a  franchise 
^^reated  by  the  legislature.  Concede  to  the  legislature  the 
right  to  make  the  incidental  powers  of  banking  a  franchise, 
under  what  principle  of  law  can  it  be  deprived  of  the  power 
of  making  merchandising,  blacks mithing,  or  farming  a  fran- 
ohise,  and  conferring  the  privilege  upon  corporations  only? 
In  our  opinion  no  such  power  exists  in  the  legislature  as 
that  of  creating  a  franchise  out  of  the  natural  and  common 
rights  of  the  citizens.  It  must  derive  such  power  from  the 
jroyal  prerogatives  of  the  sovereign  of  that  country  from 
whence  our  system  of  law  is  taken,  or  from  the  state  or  na- 
tional constitution.  In  this  case  no  such  authority  is  shown. 
Hence  we  conclude  that  the  individual  citizen  cannot  be 
xleprived  of  a  right  always  possessed  by  him — of  conducting 
a  banking  business,  and  exercising  all  the  privileges  of  bank- 
ing, except  that  of  issuing  currency,  and  that  right  conferred 
tipon  corporations    created   by  such   legislature  upon  the 
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theory  that  such  a  privilege  is  a  franchise.  From  such  ao 
invasion  of  his  rights  the  citizen  is  protected  by  the  consti- 
tution of  the  state.  His  right  to  liberty  and  property  is  held 
sacred  under  that  constitution,  and,  unless  he  can  be  de- 
prived of  these  rights  by  the  lawful  exercise  of  the  police 
power  of  the  state,  the  prohibition  contained  in  the  twenty- 
seventh  section  of  the  act  is  unwarranted  and  void.  These^ 
constitutional  provisions  will  be  discussed  more  fully  under 
the  third  proposition  of  counsel  for  the  defendant  in  error. 

2.  This  brings  us  to  the  consideration  of  the  police  power 
of  the^tate.  Is  it  competent  for  the  legislature,  under  that 
power,  *^  to  deprive  the  individual  citizen  of  his  common- 
law  right  to  carry  on  the  business  of  banking  by  discounting 
paper,  buying  and  selling  bills  of  exchange,  receiving  de- 
posits, and  loaning  money?  The  police  power  is  defined  by^ 
Judge  Cooley  as  follows:  **  The  police  power  of  the  state,  in  a 
comprehensive  sense,  embraces  the  whole  system  of  internal 
regulations  by  which  the  state  seeks  not  only  to  preserve  the 
public  order,  and  to  prevent  offenses  against  the  state,  but 
also  to  establish  for  the  intercourse  of  the  citizens  with  citi* 
zens  those  rules  of  good  manners  and  good  neighborhood 
which  are  calculated  to  prevent  a  conflict  of  rights,  and  to 
insure  to  each  the  uninterrupted  enjoyment  of  his  own,  so  far 
as  it  is  reasonably  consistent  with  a  like  enjoyment  of  righta 
by  others":  Cooley 's  Constitutional  Limitations,  706.  This 
power,  extending  as  it  does  to  the  protection  of  life,  healthy 
comfort,  and  quiet  of  all  persons,  and  the  protection  of  all 
property  within  the  state,  is  still  possessed  by  the  state,  sub- 
ject to  the  provisions  of  the  constitutions,  state  and  national. 
According  to  the  maxim,  sic  utere  tuo  ut  alienum  non  UtdoMy 
it  must  be  within  the  range  of  legislative  action  to  define  the 
mode  and  manner  in  which  one  may  so  use  his  own  as  not  to 
injure  others,  subject  to  the  provisions  of  the  constitutions^ 
state  and  national,  and  to  those  great  fundamental  principles 
enunciated  in  the  Declaration  of  Independence.  But  nnder 
this  power  it  is  not  competent  for  the  state  to  prohibit  the  citi- 
zen from  carrying  on  any  trade,  occupation,  or  business  that  is 
not  offensive  to  the  community  or  injurious  to  society.  The 
business  may  be  regulated,  but  not  prohibited.  Mr.  Tiede- 
man,  in  his  excellent  work  on  the  Limitations  of  Police  Pow- 
ers, says:  ^  In  order  to  prohibit  the  prosecution  of  the  trade 
altogether,  the  injury  to  the  public  which  furnishes  the  justi- 
fication for  such  a  law  must  proceed  from  the  inherent  char-- 
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acter  of  the  buBinees.-  Where  it  is  possible  to  conduct  the 
business  without  barm  to  the  public,  all  sorts  of  police  regu- 
lations may  be  instituted  which  may  tend  to  suppress  the 
€viL  License  may  be  required,  the  most  rigid  system  of 
police  regulations  may  be  established,  and  heavy  penalties 
may  be  imposed  for  the  infraction  of  the  law;  but,  if  the 
business  is  not  harmful,  the  prosecution  of  it  cannot  rightfully 
be  prohibited  to  ^  one  who  will  conduct  the  business  in  a 
proper  and  circumspect  manner.  Such  a  one  *  would  be  de- 
prived of  his  liberty  without  due  process  of  law ' ":  Tiede- 
man's  Limitation  of  Police  Power,  290.  Again,  the  same 
author  says:  "It  has  been  demonstrated  and  satisfactorily 
explained  in  its  application  to  a  sufficient  number  of  parallel 
and  similar  cases,  in  order  to  lay  it  down  as  an  invariable 
rule,  that  no  trade  can  be  subjected  to  police  regulation  of 
any  kind  unless  its  prosecution  involves  some  harm  or  injury 
to  the  public  or  third  persons,  and  in  any  case  the  regulation 
cannot  extend  beyond  the  evil  which  is  to  be  restrained.  It 
lias  also  been  maintained,  and  I  think  satisfactorily  estab- 
lished, that  no  trade  can  be  prohibited  altogether,  unless  the 
«vil  is  inherent  in  the  character  of  the  trade,  so  that  the 
trade,  however  conducted,  and  whatever  may  be  the  charac- 
ter of  the  person  engaged  in  it,  must  necessarily  produce  in- 
jury upon  the  public  or  upon  individual  third  persons": 
Tiedeman's  Limitation  of  Police  Power,  301.  It  necessarily 
follows  from  the  rules  above  laid  down  that,  if  a  business  is 
offensive  to  the  community  or  injurious  to  society,  and  is  to 
be  prohibited,  it  must  be  prohibited  as  to  all.  If  it  is  regu- 
lated and  controlled,  it  must  be  so  regulated  and  controlled 
as  to  leave  the  business  or  calling  free,  under  such  restraints 
as  the  legislature  may  impose,  to  be  exercised  alike  by  all. 
The  government,  under  the  guise  of  regulation,  cannot  pro- 
hibit or  destroy.  It  cannot  deprive  any  citizen  of  his  right 
to  pursue  a  calling,  occupation,  or  business,  not  necessarily 
injurious  to  the  community,  who  is  willing  to  comply  with 
ail  reasonable  regulations  imposed  upon  it.  It  can  never  en- 
croach upon  the  liberty  of  the  citizen  or  invade  the  rights 
of  property  protected  by  the  constitution:  In  re  Jacobs^  98 
N.  Y.  98;  50  Am.  Rep.  636.  By  the  act  in  question  the  state 
admits  that  banking  is  not,  of  itself,  injurious  to  the  com- 
munity, as  it  confers  upon  corporations  that  may  be  organ- 
ized under  the  act  full  power  to  carry  on  the  business  of 
banking  as  provided  in  the  act;  and  the  number  of  banking 
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corporations  that  may  bo  organized  is .  not  limited.  It  also 
permits  individual  citizens  in  towns  containing  less  than  fire 
hundred  inhabitants  to  exercise  the  right  of  banking,  aa 
specified  in  subdivision  7,  section  4,  under  certain  regulations- 
in  the  act  contained.  But  by  section  27  the  state  says  indi- 
vidual citizens,  either  as  individuals  or  copartnerships,  ex- 
cept in  towns  of  less  than  five  hundred  population,  **  are  in 
the  future  prohibited  from  conducting  the  business  of  banking^ 
in  any  of  its  branches.  The  artificial  persons  created  by  th» 
act  may  carry  on  the  business,  but  no  natural  person  shall  be 
permitted  to  do  so.  The  banker,  therefore,  who  has  devoted 
years  to  the  acquisition  of  that  knowledge  of  the  business 
that  enables  him  to  conduct  it  successfully,  who  has  invested 
his  means  in  a  banking  building,  vaults,  furniture,  etc.,  and 
who  has  invested  his  capital  in  the  business  of  banking,  must 
close  his  bank,  and  find  other  employment  for  his  capital^ 
other  occupations  in  which  to  employ  his  talents  and  abili* 
ties,  and  other  methods  for  providing  for  the  support  of  him* 
self  and  family.  If  the  police  power  of  the  state  is  as  broad 
and  comprehensive  as  claimed  by  the  learned  attorney  gen* 
eral,  the  citizen  holds  his  right  to  liberty,  to  his  property,, 
and  to  the  pursuit  of  happiness  at  the  will  of  the  legislative 
power  alone.  But  the  rights  of  the  citizen  are  not  thus  left 
to  the  will  of  the  law-making  power.  The  state  constitution 
and  the  national  constitution  have  placed  around  the  rights 
of  the  citizen  safeguards,  that  protect  them  from  invasion  by 
legislative  action. 

8.  The  constitutional  provisions  more  directly  bearing  upon 
the  questions  being  discussed  are  as  follows:  Section  18,  ar- 
ticle 6,  reads  as  follows:  *'  No  law  shallbe  passed  granting  to 
any  citizen,  class  of  citizens,  or  corporations,  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  equally 
belong  to  all  citizens  or  corporations."  Section  1  of  the  sam» 
article  is  as  follows:  '*A11  men  are  born  equally  free  and  in- 
dependent,  and  have  certain  inherent  rights,  among  which 
are  those  of  enjoying  and  defending  life  and  liberty,  of  acquir* 
ing  and  protecting  property,  and  the  pursuit  of  happiness." 
Section  2  of  the  same  article  provides:  ^'No  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law."  And  section  1,  article  14,  of  the  constitution  of 
the  United  States  provides:  *'  No  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  ot 
citizens  of  the  United  States}  nor  shall  any  state  depiin 
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any  person  of  life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  law."  These  constitutional  provisions 
are  not  mere  '*  glittering  generalities,"  but  constitute  sacred 
guaranties  to  the  citizen  ''^  that  his  liberty  and  his  right  to 
the  pursuit  of  happiness  shall  not  be  abridged,  and  his  right 
to  his  property  shall  not  be  invaded  by  the  legislative  power, 
except  so  far  as  authorized  by  the  sovereign  power  as  ex- 
pressed in  constitutional  provisions,  or  by  due  process  of  law. 
What  are  ''privileges  and  immunities"  which  the  legislature 
is  prohibited  from  granting  to  any  citizen,  class  of  citizens, 
or  corporations,  which  shall,  upon  the  same  terms,  equally 
belong  to  all  citizens  or  corporations?  The  most  satisfactory 
definition  of  this  clause  that  we  have  noticed  is  that  of  Mr. 
Justice  Washington  in  Corfield  v.  Coryell^  4  Wash.  C.  C.  880. 
In  discussing  the  clause  *' privileges  and  immunities,"  he 
said  he  had  **  no  hesitation  in  confining  these  expressions  to 
those  privileges  and  immunities  which  were,  in  their  nature, 
fundamental,  which  belong  of  right  to  citizens  of  all  free  gov- 
ernments, and  which  have  at  all  times  been  enjoyed  by  the 
citizens  of  the  several  states  which  compose  the  union,  from 
the  time  of  their  becoming  free,  independent,  and  sovereign"; 
and  considering  these  privileges,  he  said  they  might  be  ''all 
comprehended  under  the  following  general  heads:  Protection 
by  the  government;  the  enjoyment  of  life  and  liberty,  with 
the  right  to  acquire  and  possess  property  of  every  kind,  and 
to  pursue  and  obtain  happiness  and  safety;  subject,  never^ 
theless,  to  such  restraints  as  the  government  may  justly  pre- 
scribe for  the  general  good  of  the  whole."  In  commenting 
upon  this  opinion  Mr.  Justice  Field,  in  his  opinion  in  the 
Slaughter  House  cases,  said:  ''This  appears  to  me  to  be  a 
sound  construction  of  the  clause  in  question.  The  privileges 
and  immunities  designated  are  those  which  of  right  belong 
to  the  citizens  of  all  free  governments.  Clearly,  among  these 
must  be  placed  the  right  to  pursue  a  lawful  employment  in  a 
lawful  manner,  without  other  restraints  than  such  as  equally 
affect  all  persons":  Slaughter  House  cases^  16  Wall.  97.  By 
section  27  of  the  act  we  are  considering,  the  privileges  and 
immunities  of  transacting  a  banking  business,  as  defined  in 
the  act|  are  conferred  upon  corporations  alone,  organized  un- 
der the  act,  except  in  towns  containing  less  than  five  hun- 
dred inhabitants.  In  all  other  places  the  individual  citizens 
are  prohibited  from  transacting  such  banking  businesSi  as 
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they  cannot  as  individuals  comply  with  the  terms  of  the 
^^  act  It  is  contended  that  citizens  may  associate  them- 
selves together,  and  become  a  corporation,  under  the  act, 
and,  as  such  corporation,  transact  the  business.  This  is 
true;  but  can  the  citizen  be  required  to  abandon  a  business, 
not  necessarily  injurious  to  the  community,  which  he  is  car-, 
rying  on,  and  be  required  to  invest  his  capital  in  a  corpora* 
tion  over  which  he  may  have  no  control,  except  as  a  mere 
stockholder,  or  otherwise  be  deprived  of  his  right  to  pursue 
his  lawful  calling?  Are  not  privileges  and  immunities 
granted  by  the  act  to  corporations  that  are  denied  to  indi- 
vidual citizens?  It  may  be  contended  that  there  is  no  dis- 
crimination as  between  corporations;  that  all  corporations 
organized  under  the  act  are  granted  the  same  privileges  and 
immunities,  and  that  this  satisfies  the  constitutional  provi- 
sion. But  this  is  too  narrow  a  construction  of  this  impor- 
tant constitutional  provision,  intended  for  the  protection  of 
the  rights  of  the  citizen.  In  law  a  corporation  is  a  citizen  of 
the  state  of  its  creation,  and  for  many  purposes  a  person  in 
law  also.  When  these  privileges  are  conferred  upon  private 
corporations,  which  at  common  law  belong  to  the  citizen, 
and  the  same  privilege  is  denied  to  the  individual  citizen, 
this  provision  of  the  constitution,  in  our  opinion,  is  violated. 
But  we  will  proceed  to  consider  the  other  important  con- 
stitutional provisions  contained  in  the  first  and  second  sec- 
tions of  the  article.  The  right  of  enjoying  and  defending 
life  and  liberty,  of  acquiring  and  protecting  property,  and  the 
pursuit  of  happiness,"  includes  the  right  to  pursue  any  law- 
ful calling,  occupation,  or  business,  and  the  right  to  choose 
the  means  of  acquiring  property  and  the  pursuit  of  happi- 
ness, not  inconsistent  with  constitutional  provisions  or  the 
rights  of  others.  The  term  "liberty,"  as  used  in  the  consti- 
tution, does  not  mean  mere  freedom  from  arrest  or  restraint, 
but  it  means  liberty  in  a  broader  and  more  comprehensive 
sense.  It  means  freedom  of  action;  freedom  in  the  selection 
of  a  business,  calling,  or  avocation;  freedom  in  the  control 
and  use  of  one's  property,  so  far  as  its  use  is  not  injurious  to 
the  community,  and  does  not  infringe  the  rights  of  others; 
freedom  in  exercising  the  rights,  privileges,  and  immunities 
that  belong  to  citizens  of  the  country  generally;  and  freedom 
in  the  pursuit  of  any  lawful  business  or  calling  selected  by 
him.  Of  but  little  value  to  the  citizen  **  could  be  these 
provisions  of  the  constitution  if  the  state,  through  the  legifi- 
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lative  power,  could,  at  its  mere  will  and  pleasure,  deprive 
him  of  his  right  to  pursue  any  lawful  business  or  calling  not 
offensive  or  injurious  to  the  community,  and  which  does  not 
interfere  with  the  equal  rights  of  others,  and  the  right  to  pur- 
sue which  he  has  derived  from  the  common  law.  So,  too,  it 
i^ay  be  said  of  that  other  important  constitutional  provision: 
**  No  person  shall  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law."  Speaking  of  this  provision.  Judge 
Cooley  says:  **  What  the  legislature  ordains  and  the  consti- 
tution does  not  prohibit  must  be  lawful.  But  if  the  consti- 
tution does  no  more  than  to  provide  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  except  by  due  process  of 
law,  it  makes  an  important  provision  on  this  subject,  because 
it  is  an  important  part  of  civil  liberty  to  have  the  right  to 
follow  all  lawful  employments":  Cooley  on  Torts,  277.  In 
these  constitutional  provisions  are  found  the  guaranties  to 
(he  citizen  of  his  right  to  liberty,  his  right  to  the  pursuit  of 
happiness,  his  right  to  pursue  in  his  own  way  any  lawful 
business  or  calling,  and  his  right  to  property,  as  well  as  from 
those  great  fundamental  principles  that  underlie  our  system 
of  government.  Mr.  Justice  Washington,  in  the  case  before 
cited,  in  speaking  of  the  rights  of  the  citizen  independent  of 
constitutional  provisions,  says:  ''No  proposition  is  more 
firmly  settled  than  that  it  is  one  of  the  fundamental  rights 
and  privileges  of  the  American  citizen  to  adopt  and  follow 
such  lawful  industrial  pursuits,  not  injurious  to  the  commu- 
nity, as  he  may  see  fit":  Corfield  v.  Coryell^  4  Wash.  C.  C.  38U- 
Mr.  Justice  Andrews,  in  delivering  the  opinion  of  the  court 
in  Bertholf  v.  O'Reilly,  74  N.  Y.  509,  30  Am.  Rep.  323,  says: 
**The  right  to  liberty  includes  the  right  to  exercise  his  facul- 
ties, and  to  follow  a  lawful  avocation  for  the  support  of  life." 
The  case  of  In  re  Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636, 
deserves  more  than  a  passing  notice.  This  case  involved  the 
right  of  a  citizen  to  pursue  his  ordinary  calling,  of  which  fhe 
legislature  by  a  law  sought  to  deprive  him.  An  act  was 
passed  by  the  legislature  of  the  state  of  New  York,  in  which 
it  was  made  unlawful  for  any  person  to  manufacture  cigars, 
€tc.,  on  any  floor,  or  part  of  a  floor,  in  a  tenement-house  occu- 
pied as  a  home.  Jacobs  was  indicted  for  a  violation  ""^  of 
the  act,  and  the  question  presented  was  ''whether  or  not  the 
act  creating  the  ofiense  was  a  constitutional  exercise  of  the 
legislative  power."  Mr.  Justice  Earle,  in  delivering  the  opin- 
ion of  the  court,  discussed  very  fully  the  powers  of  the  legis- 
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lattire  under  the  constitution  of  New  York,  and  the  police 
power  of  the  Btate.  In  speaking  of  "  liberty/'  as  ased  in  the 
oonstitution,  he  says:  **So,  too,  one  may  be  deprived  of  his 
liberty,  and  his  constitutional  rights  thereto  violated,  with- 
out the  actual  imprisonment  or  restraint  of  his  person.  Lib- 
erty, in  its  broad  sense,  as  understood  in  this  country,  meana 
the  right,  not  only  of  freedom  from  actual  servitude,  impris- 
onment,  or  restraint,  but  the  right  of  one  to  use  his  faculties 
in  all  lawful  ways,  to  live  and  work  where  he  will,  to  earn  his 
livelihood  in  any  lawful  calling,  and  to  pursue  any  lawful 
trade  or  avocation.  All  laws,  therefore,  which  impair  or  tram- 
mel these  rights,  which  limit  one  in  his  choice  of  a  trade  or 
profession,  or  confine  him  to  work  or  live  in  a  specified  local- 
ity, or  exclude  him  from  his  own  house,  or  restrain  his  other- 
wise lawful  movements  (except  as  such  laws  may  be  passed 
in  the  exercise  by  the  legislature  of  the  police  power,  which 
will  be  noticed  later),  are  infringements  upon  hia  funda- 
mental rights  of  liberty  which  are  under  constitutional  pro- 
tection.''   The  court  held  the  law  unconstitutional. 

People  ▼.  Marx,  99  N.  Y.  377,  62  Am.  Rep.  34,  is  another 
important  case  involving  the  right  of  a  citizen  to  carry  on 
the  business  of  manufacturing  oleomargarine,  which  the  leg* 
islature  of  the  state  had  declared  unlawful.  The  power  of 
the  legislature  over  the  business  of  the  citizen  was  again  dis- 
cussed by  Rapallo,  J.  After  quoting  the  sections  of  the  con- 
stitution of  that  state  bearing  upon  the  question,  he  Bays: 
^' These  constitutional  safeguards  have  been  so  thoroughly 
discussed  in  recent  cases  that  it  would  be  superfluous  to  do 
more  than  to  refer  to  the  conclusions  that  have  been  reached 
bearing  upon  the  questions  under  consideration.  Among 
these  no  proposition  is  more  firmly  settled  than  that  it  is  one 
of  the  fundamental  rights  and  privileges  of  every  American 
citizen  to  adopt  and  follow  such  lawful  industrial  pursuit^ 
not  injurious  to  the  community,  as  he  may  see  fit''  And 
that  law  was  also  held  unconstitutional. 

**  In  Butchers*  Union  Slaughterhouse  Co.  y.  Creseeni  dt^ 
Livestock  etc.  Co,,  111  U.  S.  746,  Mr.  Justice  Field  says  that 
among  the  inalienable  rights  as  proclaimed  in  the  Declara- 
tion of  Independence  "  is  the  right  of  men  to  pursue  any  law- 
ful business  or  vocation,  in  any  manner  not  inconsistent  with 
the  equal  rights  of  others,  which  may  increase  their  property 
or  develop  their  faculties,  so  as  to  give  them  their  highest 
enjoyment    The  common  business  and  callings  of  life,  the 
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ordinary  trades  and  pursuits,  which  are  innocent  in  them- 
selves, and  have  been  followed  in  all  communities  from  time 
immemorial,  must,  therefore,  be  free  in  this  country,  to  all 
alike,  upon  the  same  terms.  The  right  to  pursue  them  with- 
out let  or  hindrance,  except  that  which  is  applied  to  all 
persons  of  the  same  age,  sex,  and  condition,  is  a  distinguish* 
ing  privilege  of  citizens  of  the  United  States,  and  an  essential 
element  of  that  freedom  which  they  claim  as  their  birth- 
right." In  the  same  case  Mr.  Justice  Bradley  says:  ^'  I  hold 
that  the  liberty  of  pursuit,  the  right  to  follow  any  of  the 
ordinary  callings  of  life,  is  one  of  the  privileges  of  a  citizen 
of  the  United  States,"  of  which  he  cannot  be  deprived  with- 
out invading  his  right  to  liberty  within  the  meaning  of  the 
constitution. 

In  the  Slaughter  House  Cases^  16  Wall.  116,  Mr.  Justice 
Bradley  says:  '*Por  the  preservation,  exercise,  and  enjoy- 
ment of  these  rights  the  individual  citizen,  as  a  necessity, 
must  be  left  free  to  adopt  such  calling,  profession,  or  trade  as 
may  seem  to  him  most  conducive  to  that  end.  Without 
this  right  he  cannot  be  a  freeman.  This  right  to  choose  one's 
calling  is  an  essential  part  of  that  liberty  which  it  is  the  ob- 
ject of  government  to  protect;  and  a  calling,  when  chosen,  is 
a  man's  property  and  right.  Liberty  and  property  are  not 
protected  where  these  rights  are  arbitrarily  assailed." 

It  will  thus  be  seen  that  the  citizen's  right  to  pursue  any 
lawful  business  is  more  than  a  mere  right;  it  is  property  that 
cannot  be  taken  from  him  "  without  due  process  of  law."  But 
the  law  in  question  does  more  than  deprive  a  citizen  of  his 
occupation.  It  actually  takes  from  him  his  right  not  only 
to  continue  the  business  of  banking,  but  it  deprives  him  of 
his  property  employed  in  his  business.  The  vaults,  safes, 
and  bank  furniture  of  the  banker  *^  may  become  compara- 
tively  valueless  for  other  purposes.  Yet,  whatever  that  loss 
by  diminution  in  value  may  be,  it  is  property  taken  from 
him  without  **  due  process  of  law."  It  is  not  the  question  of 
how  much  or  how  little  the  loss  to  the  citizen  may  be.  It  is 
a  question  of  the  power  of  the  legislature  to  deprive  a  citizen 
of  his  property.  If  the  power  exists  to  take  any,  it  would  be 
difficult  to  fix  the  limit:  MilleU  v.  PeopU,  117  111.  294;  67 
Am.  Rep.  869. 

It  is  further  contended  that  if  the  business  of  banking 
other  than  the  issue  of  demand  notes  to  circulate  as  currency 
is  not  a  franchisCi  and  the  business  cannot  be  prohibited 
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under  the  police  power,  still  such  banking  is  affected  with  a 
pablic  use,  so  that  it  may  be  regulated  by  law,  like  public 
warehouses,  as  held  in  Munn  v.  Illinois,  94  IT.  S.  113.  The 
decision  in  that  case  was  based  upon  the  principle  that  all 
shippers  of  grain  through  the  city  of  Chicago  were  of  neces- 
sity compelled  to  make  use  of  the  warehouses  of  the  city  as 
a  means  of  transhipment  of  the  same.  These  warehouses 
stood  '^in  the  gateway  of  commerce,"  and  their  owners  ex- 
acted toll  of  all  who  were  thus  of  necessity  compelled  to  use 
them.  Certainly  such  a  business  might  well  be  held  to  be 
clothed  with  a  public  interest,  and,  like  the  business  of  the 
innkeeper,  common  carrier,  miller,  etc.,  subject  to  the  control 
of  the  state.  But  the  state  of  Illinois  did  not  prohibit  any 
citizen  from  carrying  on  the  warehouse  business.  It  sub- 
jected those  engaged  in  the  business  to  such  regulations  as 
the  state  deemed  necessary,  by  requiring  warehousemen  to 
take  out  a  license,  give  bond,  etc.  We  are  unable  to  discover 
any  similarity  between  the  business  of  the  private  banker 
in  discounting  paper,  buying  and  selling  exchange,  loaning 
money,  or  receiving  deposits,  and  warehousemen,  common 
carriers,  innkeepers,  etc.  No  one  is  required  to  do  business 
with  a  private  banker,  any  more  than  with  the  merchant  or 
the  manufacturer.  But,  assuming  that  the  business  of  bank- 
ing we  are  now  considering  is  clothed  with  such  a  public  ase 
that  it  may  be  controlled  by  the  state  (and  we  think  it  is  so 
affected  with  a  public  interest),  still  it  does  not  follow  that 
the  citizen  may  be  deprived  of  the  right  to  carry  on  the  bufd* 
ness.  This,  like  any  other  business,  may  be  *•  subjected  to 
reasonable  regulations,  which  shall  alike  apply  to  all  citizens 
and  corporations. 

The  attorney  general  relies  mainly  for  a  reversal  of  the 
judgment  of  the  court  below  upon  \he  authority  of  Morse  on 
Banking,  third  edition,  section  13,  and  the  cases  referred  to 
by  him,  and  the  decision  of  the  supreme  court  of  North 
Dakota  in  State  v.  Woodmansee,  1  N.  Dak.  246.  The  cases 
cited  by  Mr.  Morse  as  supporting  the  propositions  laid  down 
by  him  are  mainly  cases  decided  in  the  state  of  New  York; 
and  all  except  Curtis  v.  Leavitt,  15  N.  Y.  9,  were  decided 
over  half  a  century  ago.  Assuming  that  they  do  8np|>ort  the 
propositions  laid  down  by  Mr.  Morse  (of  which,  after  a  care- 
ful examination,  we  are  left  somewhat  in  doubt),  still  we  do 
not  think  that  these  authorities  should  control  this  court  in 
the  decision  of  this  case.     Neither  the  constitutional  provi- 
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BionB  in  force  in  that  state,  nor  the  laws  ander  whicn  the 
decisions  were  made,  are  accessible  to  us,  and  hence  we  are 
unable  to  determine  what  they  were.  In  neither  of  the  cases 
cited  was  the  constitutionality  of  the  laws  then  being  con- 
sidered raised  or  passed  upon  by  the  court.  It  would  also 
eeem  from  the  decisions  that  private  banking  was  neither 
prohibited  nor  restrained  at  that  time:  Bristol  y.  Barker^  14 
Johns.  205.  In  1837  all  laws  restraining  banking,  except  as 
to  the  issuing  of  demand  notes  intended  to  circulate  as 
money,  were  repealed:  Curtis  v.  Leavitt^  15  N.  Y.  9.  Since 
those  early  decisions  in  New  York  the  rights  of  individual 
citizens  to  engage  in  and  carry  on  any  lawful  pursuit  or  call- 
ing, and  the  limitations  imposed  upon  the  legislative  power 
by  the  provisions  contained  in  the  more  modern  constitutions, 
have  been  very  fully  discussed  and  considered  in  numerous 
cases,  both  in  the  state  and  federal  courts,  and  the  principles 
governing  the  rights  of  individuals,  and  the  legislative  power 
over  such  rights,  have  become  quite  well  settled.  The  earlier 
New  York  cases — if  they  assert  the  doctrine  claimed  for 
them — could  hardly  be  reconciled  with  the  later  cases  of  In 
re  Jacobs^  98  N.  Y.  98,  50  Am.  Rep.  636,  and  People  v.  Marx^ 
99  N.  Y.  377,  52  Am.  Rep.  34,  as  to  the  right  of  the  citizen 
to  pursue  any  lawful  business,  subject  only  to  proper  regula- 
tions by  the  legislature.  The  case  of  Nance  v.  Hemphilly  1 
Ala.  551,  and  the  case  cited  from  8  Texas  {State  v.  WUliamSf 
8  Tex.  255),  have  not  been  examined  by  us.  We  conclude, 
however,  that,  as  digested,  they  are  not  very  important  to  ** 
the  decision  of  this  case.  The  only  modern  case  that  seems 
to  support  the  position  of  the  attorney  general  is  that  of  State 
Y.  Woodmanseej  1  N.  Dak.  246.  But,  notwithstanding  our 
very  high  appreciation  of  the  decisions  of  that  court,  we  are 
unable  to  reach  the  same  conclusions  that  that  court  has 
arrived  at  upon  the  constitutionality  of  a  law  which  is  said 
to  be  quite  similar  to  the  one  now  before  us. 

Our  conclusions  are  that  the  legislature  exceeded  its  powers 
in  attempting  to  prohibit  all  individual  citizens  of  this  state 
from  continuing  to  carry  on  the  business  of  banking  as  con- 
ferred upon  corporations  by  subdivision  7,  section  4,  of  the 
act  under  consideration ;  and  that  section  27  of  said  act,  which 
provides  that  '^  it  shall  be  unlawful  for  any  individual,  firm, 
or  corporation  to  continue  to  transact  a  banking  business,  or  to 
receive  deposits,"  etc.,  "without  first  having  complied  with 
the  provisions  of  this  act,"4S0  far  as  said  act  afiects  individual 
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citizens.  Is  in  conflict  with  the  provisions  of  the  constitution 
of  this  state,  and  therefore  void.  This  decision  is  not  intended 
to  in  any  manner  affect  the  remaining  provisions  of  said  act, 
or  of  said  section  27,  except  so  far  as  it  prohibits  any  indi- 
vidual or  firm  from  transacting  such  banking  business  as  is 
authorized  by  the  act,  that  being  the  only  question  raised  in 
this  case  or  considered  by  the  court. 

The  judgment  of  the  court  below  is  affirmed. 

All  the  judges  concur. 

Fbanchisis— What  abs. — A  franeiiise  U  a  eertaiii  privilege  eonf erred 
by  grant  from  the  government,  and  vested  in  individuals:  Uiggitu  v.  Domt^ 
wardt  8  Hoost.  227;  iO  Am.  St  Rep.  141,  and  note,  with  the  cases  collected. 

CONSTITDTIONAL  LaW — ^POLIOK  P0W£B — ^RlOITLATIOM  OV  OCCUPATIONS. — 

The  right  of  every  person  to  pursue  any  lawful  business,  occupation,  or  pro- 
fession is  subject  to  the  paramount  right  inherent  in  every  government  a« 
a  part  of  its  police  power  to  impose  such  restrictions  and  regulations  as 
the  protection  of  the  public  may  require:  8taU  v.  Randokpht  23  Or.  74;  37 
Am.  St.  Rep.  665,  and  note.  See,  also,  the  extended  note  to  Butler  v. 
C^ambera,  1  Am.  St.  Rep.  644^  and  farther,  the  note  to  PJUUipf  v.  Dener^ 
41  Am.  St.  Rep.  235. 
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Lahdlord  and  Tinaht— Eviction.— The  depositing  by  a  landlord  in  m 
public  street  in  front  of  premises  leased  for  business  purposes  of  lumber 
and  other  material,  so  that  the  public  is  deprived  of  easy  access  to 
the  premises  and  caused  not  to  approach  them,  and  the  tenant's  busi- 
ness is  greatly  injured  and  his  sales  largely  diminished,  and  the  keeping 
of  such  material  in  the  street,  after  being  requested  to  remove  it,  con- 
stitute an  eviction,  and  justify  the  tenant  in  his  refusal  to  pay  rent. 

Public  Strbbts— Presumption  of  Ownership. — ^The  owner  of  land  abut- 
ting on  a  public  street  is  presumed  to  own  the  soil  and  freehold  to  the 
center  of  the  street,  encumbered  only  by  the  easement  and  right  of  pas- 
sage in  the  public 

Landlord  and  Tenant— Pctblio  Strekt,  Right  ov  Tenant  in. — By  a 
lease  of  lands  abutting  upon  a  public  street  the  tenant  acquires  all 
the  rights  in  the  street  to  which  the  landlord  was  entitled,  and  there- 
fore a  subsequent  use  and  obstruction  of  the  street  by  the  landlord  ao 
M  to  interfere  with  free  access  to  and  from  the  leased  premises,  and  to 
substantially  diminish  their  value  for  the  purposes  for  which  they  were 
let,  may  be  treated  by  the  tenant  as  an  eviction  warranting  his  refusal 
to  pay  rent  during  the  continuance  of  such  obstrnetion  and  nee. 

Landlord  and  Tenant — Bviotion.— An  Actual  Expulsion  from  the  prop- 
erty  is  not  essential  to  an  eviction  to  the  extent  of  sustaining  the  right 
of  the  tenant  to  refuse  the  payment  of  rent.     It  may  oonaist  of  anj 
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interferenoo  with  the  tenanb'i  beneficial  enjoyment  of  the  demised 
premiaea,  as  where  the  landlord  occupies  and  obstructs  the  street  in 
front  of  premises  leased  for  business  purposes,  so  as  to  prevent  free 
access  to  and  from  them,  to  the  substantial  diminution  of  their  valuo 
for  the  purposes  for  which  they  were  leased. 

William  A.  WUkes^  for  the  appellants. 

Bailey  &  Stoddard^  for  the  respondent. 

^*  CoBSON,  J.  This  was  an  action  for  rent.  Verdict  and 
judgment  for  defendant,  and  the  plaintiffs  appeal.  The  com- 
plaint is  in  the  usual  form,  and  demands  judgment  for  rent 
for  the  months  of  August,  September,  and  October,  1890, 
amounting  to  two  hundred  and  twenty-five  dollars.  The 
defendant  admits  that  the  rent  for  those  months  has  not  been 
paid,  and  sets  up  a  counterclaim,  pleaded  by  way  of  recoup- 
ment, in  substance,  that  during  the  months  mentioned  the 
plaintiffs  obstructed  the  sidewalk  and  street  in  front  of  the 
premises  leased,  ®^  so  as  to  close  up  the  entrance  to  the  same, 
and  prevent  access,  ingress,  and  egress  to  and  from  the  street 
to  the  same,  and  thereby  deprived  the  defendant  of  the  quiet 
and  peaceable  enjoyment  of  the  premises.  The  facts,  as  dis- 
closed by  the  evidence,  briefly  stated,  are  as  follows:  The 
plaintiffs  were  the  owners  of  a  three-story  brick  building 
fronting  on  Ninth  street  in  the  city  of  Sioux  Falls,  the  first 
story  and  cellar  of  which  they  leased  to  defendant  to  be 
used  as  a  drug-store.  The  lease  was  made  November  1, 
1889,  and  was  for  a  period  of  two  years,  the  rent  to  be  paid 
monthly.  During  the  season  of  1890  the  plaintiffs  erected 
a  large  stone  building  on  the  corner  of  Phillips  avenue  and 
Ninth  street,  extending  back  on  Ninth  street  to  or  near  to  the 
leased  premises.  In  erecting  this  building  the  sidewalk  from 
Phillips  avenue  along  Ninth  street  to  the  leased  premises  was 
taken  up,  and  a  fence  erected  across  the  sidewalk  on  the  side 
of  the  leased  premises  nearest  the  avenue.  The  defendant, 
being  thus  shut  off  from  the  avenue — which  appears  to  be 
one  of  the  principal  business  streets  in  Sioux  Falls — con- 
structed a  crosswalk  at  his  own  expense  across  Ninth  street 
to  the  opposite  sidewalk,  thereby  enabling  the  public  to  cross 
the  street  at  that  point  in  front  of  his  drug-store,  and  pass  by 
the  same  in  going  to  and  from  the  postoffice  on  the  corner  of 
Main  and  Ninth  streets.  There  was  evidence  tending  to 
prove  that  about  August  the  plaintiffs  commenced  to  deposit 
lumber  on  the  street  directly  in  front  of  defendant's  drug- 
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store,  bat  outside  of  his  sidewalk,  and  lumber,  stoae,  sand, 
and  other  building  material  in  the  street  upon  the  crosswalk, 
and  80  continued  to'use  the  street  for  depositing  such  build- 
ing material  during  the  three  months  mentioned,  and  for 
which  rent  is  claimed.     There  was  also  evidence  tending  to 
prove  that  carriages  and  teams  were,  by  reason  of  this  build* 
ing  material  deposited  in  the  street  in  front  of  said  premises, 
prevented  from  approaching  the  sidewalk  in  front  of  defend- 
ant's drug-store,  and  that  the  public  was  prevented   from 
crossing  the  street  on  the  crosswalk  erected  by  defendant^ 
by  reason  of  the  obstructions  mentioned,  during  a  large  por* 
tion  of  the  time  during  those  months.    There  was  also  evi- 
dence tending  to  prove  that  defendant's  business  was  greatly 
injured,  and  his  sales  largely  diminished,  during  those  months, 
and  that  defendant  objected  *^  to  this  building  material  being 
deposited  and  kept  in  front  of  his  premises,  and  upon  this 
crosswalk,  and  that  plaintiffs  refused  to  remove  the  same, 
insisting  they  bad  the  right,  as  owners  of  the  leased  premises, 
to  use  the  street  for  depositing  the  building  material  therein. 
The  case  was  submitted  to  the  jury,  with  certain  instruc- 
tions, the  more  important  of  which  are  as  follows:  ^*If  you 
shall  find  that  the  plaintiffs  assumed  exclusive  control  in 
front  of  the  place  of  business,  and  have  prevented  enjoyment 
in  the  use  of  the  premises  leased  for  the  purposes  for  which 
it  was  leased,  then  such  possession  and  use  by  the  plaintiffs 
is,  for  the  purposes  of  this  action,  a  sufficient  eviction.     Now, 
understand  me  about  this  matter:  If  you  shall  find  from  the 
testimony  introduced  in  this  action  the  plaintiffs  used  the 
street  in  front  of  this  place  of  business  to  the  exclusion  of 
any  rights  which  this  defendant  had  in  the  street,  and  if,  by 
that  act,  the  defendant  has  been  wronged  by  being  deprived 
of  the  free  use  and  enjoyment  of  these  premises,  that  amounts 
to  an  eviction."    ''As  to  the  matter  of  eviction.     It  is  not 
necessary  there  should  be  any  act  of  a  permanent  character, 
but  any  act  which  has  the  effect  of  depriving  a  tenant  of  the 
free  enjoyment  of  the  premises,  or  any  part  thereof,  or  any 
appurtenances  pertaining  to  these  premises,  must  be  treated 
as  an  eviction;  and  I  charge  you  that  any  act  of  the  plain- 
tiffs which  has  deprived  the  defendant  of  the  enjoyment  of 
the  free  right  pertaining  to  and  belonging  to  him  as  tenant 
may  be  treated  as  an  eviction."     The  giving  of  these  instruc- 
tions is  assigned,  with  a  large  number  of  other  alleged  errors; 
but  as  they  are  all  embraced  in  these  instructions,  and  the 
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four  propositions  contended  for  by  the  counsel  for  the  appel- 
lants, it  will  not  be  necessary  to  further  notice  them. 

The  learned  counsel  for  plaintiffs  (appellants)  contends: 
1.  That  the  covenant  of  quiet  enjoyment  in  a  lease  relates 
only  to  the  possession  of  the  leased  premises,  and  is  the  con* 
tract  of  the  landlord  that  during  the  term  of  the  tenancy  the 
lessee  shall  not  be  evicted.  The  covenant  is  only  broken  by 
entry  and  expulsion,  or  by  some  actual  disturbance  of  the 
tenant's  possession  of  the  leased  premises.  2.  That  to  consti- 
tute a  breach  of  this  covenant  there  must  be  shown  an  evic- 
tion, actual  or  -constructive,  from  the  ®'  leased  premises  or 
some  part  thereof;  and  it  must  be  an  act  of  a  permanent 
character,  done  by  the  landlord  with  the  intention  of  depriv- 
ing the  tenant  of  the  enjoyment  of  the  property.  3.  That,  in 
case  of  a  constructive  eviction,  the  tenant  must  quit  posses- 
sion and  abandon  the  premises.  He  cannot  retain  posses- 
sion, and  plead  eviction,  and  refuse  to  pay  the  rent.  4.  That 
the  obstruction  shown  in  this  case  did  not  constitute  an  actual 
eviction,  the  street  not  being  any  part  of  leased  premises. 

The  learned  counsel  for  the  defendant  insists  that  the 
lease  of  the  premises  fronting  on  a  street  for  a  drug-store 
carries  with  it  every  right  of  ingress  and  egress,  and  the  ease- 
ment of  access  which  belonged  to  the  property  when  leased; 
and  that  one  of  these  rights  was  that  of  an  unobstructed  use 
of  the  street  in  front  of  the  leased  premises  to  the  center 
thereof,  for  all  purposes  of  access,  ingress,  and  egress,  subject 
to  the  easement  of  the  public;  and  that  the  depriving  of  the 
defendant  of  the  free  and  unobstructed  use  of  the  street  in 
front  of  the  leased  premises  for  such  purposes  was  in  law  an 
eviction  of  the  defendant  from  a  portion  of  the  premises 
leased,  and,  while  such  eviction  continued,  the  right  to  the 
rent  was  suspended.  In  determining  these  questions  it  will 
be  necessary  to  ascertain  the  rights,  and  the  nature  of  the 
rights,  of  the  owner  of  property  abutting  upon  a  street  or  high- 
way. At  common  law  the  owner  of  property  fronting  upon 
a  street  or  highway  was  presumed  to  be  the  owner  of  the  soil: 
and  freehold  to  the  center  of  such  street  or  .high  way,  encum- 
bered only  with  the  easement  or  right  of  passage  in  the  pub* 
lie:  3  Kent's  Commentaries,  432,  and  notes.  This  principle 
of  the  common  law  has  become  a  part  of  the  statute  law  of 
this  state  (Com  p.  Laws,  sec.  2783),  which  provides  that  **Aq 
owner  of  land  bounded  by  a  road  or  street  is  presumed  to 
own  to  the  center  of  the  way,  but  the  contrary  may  be  shown.'^ 
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And  this  principle  has  been  also  adopted  in  our  state  consti^ 
tation,  the  last  clause  of  section  13,  article  6,  providing  that 
^the  fee  of  land  taken  for  railroad  tracks  or  other  highways 
flhall  remain  in  the  owners,  subject  to  the  use  for  which  it  is 
taken."  In  this  case  no  evidence  was  given  or  offered  upon 
the  subject;  hence  we  must  presume  that  the  plaintiffs  were 
the  owners  of  the  soil  and  freehold  to  the  center  of  the  street, 
incumbered  only  ®'  by  the  easement  or  right  of  passage  in 
the  public.  This  right  of  an  abutting  owner  in  the  street  in 
front  of  his  premises  to  the  center  thereof  constitutes  a  yala- 
able  part  of  the  property.  By  it  the  owner  is  enabled  at  all 
times  to  prevent  the  unlawful  use  of  such  street  and  its 
obstruction  by  unauthorized  persons.  Such  owner  may  main- 
tain an  action  of  ejectment  for  unlawful  encroachments  upon 
the  street,  and  trespass  for  digging  up  or  otherwise  injuring 
the  same  by  persons  unauthorized  by  law  so  to  do;  and  he 
may  restrain  by  injunction  parties  from  occupying  the  street 
in  front  of  his  premises  for  hack  or  carriage  stands,  and  from 
otherwise  unlawfully  obstructing  the  street  in  any  other  man- 
ner: 3  Kent's  Commentaries,  433,  and  cases  cited;  Branakan 
Y.  HoUl  Co.,  39  Ohio  St.  333;  48  Am.  Rep.  457;  BrayUm  ▼. 
Fall  River,  113  Mass.  218;  18  Am.  Rep.  470;  Pratt  v.  Lewis, 
39  Mich.  7;  Lippincott  v.  Lasher,  44  N.  J.  Eq.  120;  Elliott  on 
Roads  and  Streets,  524;  2  Dillon  on  Municipal  Corporations 
sec.  656.  This  right  of  the  abutting  owner  is  a  peculiar,  dis- 
tinct, and  separate  right  from  that  of  the  general  public  to  use 
euch  street  as  a  public  highway.  It  includes,  not  only  the 
rights  of  the  general  public,  but  the  further  right  to  the  street 
for  light  and  air,  access,  ingress,  and  egress,  at  all  times,  sub- 
ject only  to  the  easement  of  the  public  and  the  rights  of  the 
municipality.  This  right  to  an  unobstructed  street  in  front 
•of  his  premises  for  light  and  air,  access,  ingress,  and  egress^ 
belonging  to  an  abutting  owner,  constitutes  the  most  valuable 
part  of  the  property,  especially  in  crowded  thoroughfares  and 
on  business  streets,  and  without  these  rights  the  property, 
in  many  instances,  would  be  greatly  diminished  in  value. 
These  rights,  therefore,  constitute  property  that  cannot  be 
taken  for  public  use,  except  upon  payment  of  just  compensa- 
tion: Story  V.  New  York  etc.  R.  R.  Co.,  90  N.  Y.  122;  43  Am. 
Rep.  146;  Lahr  v.  Metropolitan  etc.  Ry.  Co,,  104  N.  Y.  268;  2 
Dillon  on  Municipal  Corporations,  sec.  656;  Elliott  on  Roads 
and  Streets,  527. 

An  abutting  owner  necessarily  enjoys  certain  advantages 
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from  the  existence  of  an  open  street  adjoining  his  property 
which  belong  to  him  bj  reason  of  his  location,  and  these 
rights  are  indispensable  to  the  proper  and  beneficial  enjoy- 
ment of  the  property.  These  advantages  belong  to  and  con- 
«titute  a  part  of  the  property  itself,  and  pass  by  deed  or  lease, 
unless  specially  reserved  in  the  ®*  instrument.  The  owner, 
therefore,  of  abutting  property,  in  order  to  have  the  full  en- 
joyment of  hie  property,  must  necessarily  have  the  right  to 
a  free,  open,  and  unobstructed  street  in  front  of  his  premises 
for  access,  ingress,  egress,  light,  and  air,  subject  to  the  ease- 
ment of  the  public,  and  the  rights  of  the  municipality  to  im- 
prove the  same,  and  to  permit  its  use  for  such  municipal 
purposes  as  are  authorized  by  law.  The  lease  of  the  premises 
to  the  defendant  included  all  rights,  incidents,  and  easements 
'belonging  to  the  property  not  specially  reserved  in  the  lease. 
In  this  case  no  reservation  is  shown:  Taylor  on  Landlord 
and  Tenant,  sec.  161.  The  defendant,  therefore,  under  his 
lease,  acquired  all  rights  to  the  use  of  the  street  in  front  of 
the  leased  premises,  including  the  right  to  air  and  light,  ac- 
-cess,  ingress,  and  egress,  incident  to  the  property,  not  only  as 
against  the  public,  but  as  against  the  plaintiffs.  The  defend- 
ant became  entitled,  by  virtue  of  his  lease,  to  a  free  and  un- 
obstructed street,  encumbered  only  with  the  easement  of  the 
public  and  the  rights  of  the  municipality,  and  this  right  con- 
stituted a  part  of  the  leased  premises.  This  being  so,  when 
the  plaintiffs  obstructed  the  street  in  front  of  the  leased  prem- 
ises, and  took  .possession  of  the  same  by  depositing  lumber 
and  other  building  material  therein,  they  evicted  the  defend, 
ant  from  an  important  part  of  the  leased  premises.  The  de- 
fendant's right  to  the  free  use  of  the  street  in  front  of  his 
premises  for  the  approach  of  carriages,  ezpresswa-gons,  and 
other  vehicles,  either  belonging  to  himself,  customers,  or 
others,  and  of  access,  ingress,  and  egress  by  the  public,  sub- 
ject to  the  easements  and  rights  above  mentioned,  was  as  full 
and  complete  as  his  right  to  the  part  of  the  building  he  occu- 
pied, and  his  right  to  the  one  could  no  more  be  lawfully 
obstructed  by  the  plaintiffs  than  that  of  the  other.  The  case 
of  Pridgeon  v.  ExceUior  Boat  CIu5,  66  Mich.  326,  is  quite 
analogous  to  the  case  at  bar.  The  defendant,  a  boating  club, 
leased  premises  from  the  plaintiff  for  a  boathouse,  fronting  on 
a  river,  and  by  the  terms  of  the  lease  the  lot  extended  to  the 
channel  bank  of  the  river,  and  included  ^*all  and  singular 
the  benefits,  liberties,  and  privileges  to  the  said  premises  be- 
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longing.''  Tn  a  suit  for  rent  the  defendant  pleaded  an  evic- 
tion during  the  last  month  of  the  term,  though  it  retained 
possession  of  the  demised  ®'  premises.  The  proof  was  that 
the  plaintiff  had  moored  his  propeller  in  front  of  the  leased 
premises,  cutting  it  off  from  access  to  the  river.  The  court 
in  that  case  says:  "  We  think  counsel  is  correct  in  this  posi* 
tion.  If  the  facts  stated  are  true  the  action  of  the  plaintiff 
in  the  premises  was  a  substantial  eviction  of  the  defendant 
from  a  part,  if  not  the  whole,  of  the  rented  lot  The  subject 
cannot  be  discussed,  except  in  connection  with  the  object  and 
purpose  for  which  the  lot  was  rented  and  occupied.  The  dis- 
turbance of  the  lessee's  beneficial  enjoyment  of  the  waters 
front  of  the  premises  amounts  to  an  eviction,  actual,  if  any 
exists,  and  not  constructive.  The  right  to  enter  upon  the 
land  leased  was  of  no  interest  or  benefit  to  the  defendant,, 
only  as  it  furnished  a  water-front  upon  which  the  club  could 
store  its  boats,  and  launch  and  land  the  same  unobstructed* 
In  a  case  like  the  present  the  technical  rule  which  requires 
the  element  either  of  absolute  expulsion  from  the  property 
by  the  landlord  or  abandonment  by  the  tenant,  to  be  included 
in  the  act  of  eviction,  does  not  and  ought  not  to  be  applied. 
A  party  should  be  held  evicted  when  the  act  of  the  landlord 
is  of  such  a  character  as  to  deprive  the  tenant,  or  has  the 
effect  of  depriving  him,  of  the  beneficial  use  and  enjoyment 
of  the  whole  or  any  part  of  the  demised  property,  to  the  ex« 
tent  he  is  thud  deprived."  The  judgment  of  the  justice's 
court  in  favor  of  the  plaintiff,  and  of  the  county  court  afiSrm.* 
iug  the  same,  were  reversed. 

In  Upton  V.  Townsendf  84  Eng.  Com.  L.  80,  Jervis,  Ld.  C.  J.^ 
says:  **  It  is  extremely  difficult  at  the  present  day  to  define 
with  technical  accuracy  what  is  an  eviction.  The  word 
^  eviction '  was  formerly  used  to  denote  an  expulsion  by  the  as* 
sertion  of  a  paramount  title,  and  by  process  of  law.  But  that 
sort  of  an  eviction  is  not  necessary  to  constitute  a  suspensioQ 
of  the  rent,  because  it  is  now  well  settled  that,  if  the  tenant 
loses  the  benefit  of  the  enjoyment  of  any  portion  of  the  de* 
mised  premises  by  the  act  of  the  landlord,  the  rent  is  thereby 
suspended."  In  Hoeveler  v.  Fleming^  91  Pa.  St.  822,  the  su- 
preme court  of  the  state  of  Pennsylvania,  speaking  by  Mr, 
Justice  Paxson,  says:  '*  The  modern  doctrine  as  to  what  con* 
stitutes  an  eviction  is  that  actual  physical  expulsion  is  not 
necessary,  but  any  interference  with  the  tenant's  beneficial 
**  enjoyment  of  the  demised  premises  will  amount  to  an 
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eviction  in  law.  Thus,  in  Doran  v.  Chase,  2  Week.  Not.  Ga8. 
^09,  this  court  affirmed  the  ruling  of  the  court  below,  that  a 
landlord's  refusal  to  allow  an  undertenant  to  enter  the  prem- 
ises, under  threats  of  suit,  whereby  the  lessee  is  deprived  of 
underletting,  is  such  an  interruption  of  the  latter's  rights  as 
amounts  to  an  eviction.'  So  an  eviction  of  the  lessee  from 
any  part  of  the  demised  premises  will  suspend  accruing  rent: 
Idnton  V.  Hart,  25  Pa.  St.  193;  64  Am.  Dec.  691.  If  the 
landlord  claim  and  use  certain  privileges  upon  the  demised 
premises,  against  the  tenant's  consent,  he  must  show  a  res- 
ervation of  them,  or  the  rent  is  suspended:  Vaughan  v. 
Blanchard,  4  Dall.  124.  And  I  apprehend  there  might  be  a 
]egal  eviction  by  confining  the  tenant  to  the  demised  prem- 
ises, as  by  closing  up  a  way  which  was  his  only  means  of 
egress  and  ingress.  Any  act  of  the  landlord  which  deprives 
the  tenant  of  that  beneficial  enjoyment  of  the  premises  to 
which  he  is  entitled  under  the  lease  will  amount  in  law  to  an 
eviction,  and  suspend  the  rent." 

We  are  clearly  of  the  opinion  that,  both  upon  principle  and 
authority,  the  acts  of  the  plaintiffs  in  obstructing  the  street  in 
front  of  the  demised  premises  constituted  an  actual  eviction 
of  the  defendant  from  an  important  part  of  the  property 
leased,  and  during  its  continuance  suspended  the  rent:  Leish* 
mian  v.  White,  1  Allen,  489;  Grundin  v.  Carter,  99  Mass.  15; 
Colhum  V.  Morrill,  117  Mass.  262;  19  Am.  Rep.  415;  ChriB- 
iopher  v.  Austin,  11  N.  Y.  216;  Lawrence  v.  French,  25  Wend. 
445:  Dyett  v.  Pendleton,  8  Cow.  731;  Hayner  v.  Smith,  63  111. 
430;  14  Am.  Rep.  124.  Our  conclusions  are  that  the  instruc- 
tions of  the  court  stated  the  law  correctly,  and  that  the  jury 
were  fully  warranted  by  the  evidence  in  finding  that  the  acts 
of  the  plaintiffs  constituted  an  actual  eviction  of  the  defend- 
ant from  a  part  of  the  demised  premises,  and  that  plaintiffs 
were  therefore  not  entitled  to  rent  for  the  three  months  dur- 
ing which  the  jury  find  the  defendant  had  been  so  evicted. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

All  the  judges  concur.       

Landlord  and  1'bnant— Bviotion— V7hat  Amounts  to. — ^Aota  by  a  land- 
lord in  interference  with  bis  tenant's  possession  to  oonstitnta  an  eviotion 
mnst  clearly  indicate  an  intention  that  the  tenant  shall  no  longer  oontinno 
to  bold  the  premises:  Orommei  v.  St.  Paul  TruU  Ca,  147  HI.  634;  37  Am. 
St,  Rep.  248,  and  note.  In  order  to  constitnte  an  eviction  it  is  not  neces- 
sary that  there  should  be  an  actual  physical  expulsion.  Acts  of  a  grave  and 
fMirmanent  character,  which  amount  to  a  clear  indication  of  intention  on  tho 
landlord's  part  to  deprive  the  tenant  of  the  enjoyment  of  the  demised 
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premises,  Ammint  to  an  eriction:  Keating  ▼.  Springer,  146  HL  481.  S7  Abl. 
St.  Rep.  175,  and  note.  See  the  extended  note  to  De  WiU  t.  Pientm^  17 
Am.  Rep.  62. 

Stbkbts — OwNKRSHiP  IN. — ^The  fee  does  not  pass  by  the  dedication  of  land^ 
to  public  use,  but  only  such  interest  aa  the  purpoees  of  dedication  reqairOr 
and  the  landowner  retains  the  right  to  use  the  land  for  any  lawful  purpose 
compatible  with  the  purposes  for  which  the  dedication  was  made:  Note  t» 
O'Neal  ▼.  City  of  Sherman,  19  Aul  St  Rep.  747.  The  presumption  as  ta 
public  streets  is  that  the  city  has  an  easement  only,  and  that  the  fee  thereof 
is  vested  in  the  abutting  owner:  WhiU  v.  Northwestern  etc  R.  IL  Go,,  \IX 
N.  C.  610;  37  Am.  St.  Rep.  639,  and  note.  The  owner  of  land  over  which 
a  highway  passes  retains  his  right  in  the  soil  for  all  purposes  consistent 
with  the  full  enjoyment  of  the  easement  acquired  by  the  pnblio:  AUm  T» 
BoafOl^  159  Mass.  324;  88  Am.  St.  Rep.  4*28,  and  note. 
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[8  SOTTTH    DA.K0TA«  170.] 

Pbinoipal  akd  Aoxirr.— -Thx  Dbclaration  ov  an  Aoknt  to  the  efleefc  that 
his  principal  had  been  negligent  with  respect  to  a  past  transaotioin  ie 
not  admissible,  because  it  is  a  mere  expression  of  his  opinion. 

PUKCiPAL  A^n  Agknt.—- Thb  Dsclarations  OB  Statuients  ov  ah  Agxzit 
during  the  progress  of  a  business  transaction  are  admissible,  as  against 
his  principal,  if  they  purport  to  disclose  the  steps  taken  toward  the 
accomplishment  of  the  business.  Hence  a  statement  of  a  cashier  of  a 
bank  as  to  the  measures  pursued  toward  the  collection  of  notes  left 
with  it  are  admissible  against  it. 

Res  Judicata — Evidence. — ^Tbe  records  on  a  former  appeal  in  the  same 
action  may  be  looked  into  for  the  purpose  of  ascertaining  what  facta 
and  questions  were  then  before  the  court. 

Stabb  Decisis. — Where  the  facts  presented  in  two  appeals  are  the  same 
the  decision  given  on  the  first  appesl  becomes  the  Uw  of  the  case  in  all 
its  subsequent  stages,  and  will  not  be  reviewed  on  the  second  appeaL 

IFJnsor  A  Kittredge^  for  the  appellant. 

Palmer  &  Rogde^  for  the  respondent. 

^^'  Corson,  J.  Appeal  by  plaintiff  from  a  jncfgment  in 
favor  of  defendant  for  five  hundred  and  thirty  dollars,  and 
interest  on  a  counterclaim.  This  was  an  action  by  the  plain, 
tiff  to  recover  of  the  defendant  four  hundred  and  twelve  dol« 
lars,  and  interest,  on  a  certain  promissory  note,  given  by  the 
defendant  to  the  plaintiff,  bearing  date  January  18,  1875. 
The  defendant  answered,  admitting  the  execution  and  non* 
payment  of  the  note,  and  pleaded  by  way  of  ooanterclaim 
that  at  the  time  he  executed  said  note  he  transferred  to- 
the  appellant^  which  will  be  hereafter  designated  as  the 
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bank|  six  promissory  notes  amounting  to  eleven  hundred 
and  fifty  dollars,  and  a  mortgage  securing  the  same,  ex- 
ecuted by  one  Mason,  as  collateral  security  for  the  pay- 
ment of  his  said  notes;  and  also  with  the  agreement  that 
said  bank  should  collect  said  Mason  notes  and  mortgage  for 
a  commission  of  ten  per  cent  and  the  costs  of  collection. 
He  further  alleges  that  at  the  time  he  so  transferred  said 
Mason  notes  and  mortgage  to  the  bank  the  mortgaged  prop- 
erty was  of  greater  value  than  the  face  of  the  said  notes; 
that  he  had  not  received  any  thing  on  account  of  said  notes 
and  mortgage;  that,  through  the  negligence  of  said  bank, 
said  Mason  notes  were  not  collected;  that  the  maker  had  be- 
come insolvent,  and  the  mortgaged  property  had  become 
worthless;  and  that  by  reason  of  said  negligence  the  defend- 
ant has  been  damaged  to  the  amount  of  the  face  value  of 
said  notes  and  interest;  and  prayed  for  a  judgment  against 
the  bank  for  the  amount  of  said  notes  and  interest,  less  the 
amount  due  on  his  own  note  to  the  bank.  The  bank,  in 
reply  to  said  counterclaim,  denied  all  negligence,  and  alleged 
affirmatively  that  it  sent  the  said  Mason  notes  and  mortgage 
to  a  reputable  firm  of  attorneys  for  collection,  and  instructed 
them  to  proceed  and  collect  the  same;  that  said  attorneys 
did  proceed  to  foreclose  said  mortgage,  but  failed  to  realize 
from  such  foreclosure  and  sale  of  the  mortgaged  property  a 
sum  more  than  sufficient  to  pay  the  expenses,  costs,  and 
charges  of  such  sale.  It  further  alleged  that,  if  there  was 
any  negligence  in  enforcing  the  collection  of  said  notes  and 
mortgage,  it  was  the  negligence  of  the  attorneys  employed 
by  it,  and  not  of  the  bank,  and  that  it  was  not,  therefore, 
responsible  for  such  negligence,  as  it  had  performed  its  duty 
by  using  due  care  in  the  selection  of  competent  and  rep- 
utable attorneys  to  conduct  the  forecloseure  proceedings. 
On  the  ^^^  trial  the  defendant  gave  evidence  tending  to 
prove  the  facts  substantially  as  alleged  in  his  answer,  sub- 
ject to  certain  objections  and  exceptions  that  will  be  here- 
after noticed.  The  plaintiff  also  gave  evidence  tending  to 
prove  the  facts  alleged  in  its  reply,  which  were  substantially 
as  follows:  That  in  the  latter  part  of  June,  1875,  the  said 
Mason  notes  not  being  paid,  it  sent  them  to  a  reputable  firm 
of  attorneys,  with  instructions  to  foreclose  the  mortgage 
given  to  secure  them;  that  an  action  of  foreclosure  was  in  a 
short  time  thereafter  commenced,  and  a  judgment  of  fore- 
closure rendered  in  Octoberi  1876,  but  no  sale  of  the  mort* 
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gaged  premises  was  made  thereunder;  that  in  1880  the  said 
attorneys,  deeming  the  service  made,  upon  which  the  juAg« 
ment  of  foreclosure  was  obtained,  insufficient,  they  caused 
said  judgment  to  be  vacated  and  set  aside,  and  a  new  service 
of  process  made  by  publication,  and  thereafter  entered  a  new 
judgment,  upon  which  a  sale  of  the  mortgaged  premises  was 
made  in  the  fall  of  1881,  and  that  at  such  sale  the  property 
was  sold  for  a  sum  about  sufficient  to  pay  the  expenses  of 
sale.  It  also  proved  that  the  firm  of  attorneys  retained  by 
it  was  a  reputable  firm,  and  this  fact  was  not  controverted. 
Numerous  errors  are  assigned,  which  may  be  condensed  and 
considered  under  four  heads:  1.  Error  of  the  court  in  ad- 
mitting evidence  of  the  defendant  as  to  the  statements  made 
to  him  by  the  cashier  of  the  bank  in  the  spring  of  1875;  2. 
Error  of  the  co«rt  in  admitting  evidence  of  the  value  of  the 
mortgaged  property  during  the  six  months  after  the  Mason 
notes  and  mortgage  came  into  the  possession  of  the  plaintiff; 
8.  Error  of  the  court  in  refusing  to  direct  a  verdict  for  the 
plaintiff;  and  4.  Error  of  the  court  in  permitting  counsel  for 
the  defendant  to  open  and  close  the  case  to  the  jury. 

1.  The  defendant  testified  that  in  January,  1875,  after  ob- 
taining the  loan  from  the  bank,  evidenced  by  his  note  of  four 
hundred  and  twelve  dollars,  and  transferring  the  Mason  notes 
and  mortgage  to  the  bank,  he  left  for  the  east,  where  he  re- 
mained until  the  spring  of  1875;  and  that  soon  after  hisre« 
turn  he  called  at  the  bank,  and  had  a  conversation  with  the 
cashier,  from  whom  he  obtained  the  money.  He  was  then 
asked  the  following  question:  "State  what  talk  you  had  con- 
cerning these  (Mason)  notes  at  that  time."  To  which  he  an- 
swered ^'^^  "  I  went  in  and  asked  him  how  much  he  collected; 
if  he  got  all  the  notes.  He  said, '  No,'  and  I  was  surprised 
and  found  fault  with  him.*'  Plaintiff's  counsel  objected  to  any 
evidence  as  to  the  statements  of  the  cashier,  on  the  ground 
that  such  statements  were  incompetent,  irrelevant,  and  im- 
material, and  upon  the  further  ground  that  an  admission  of 
the  cashier  of  the  bank  is  incompetent,  as  he  cannot  bind  the 
bank  by  such  admission.  The  objection  was  overruled,  and 
plaintiff  duly  excepted.    Witness  then  continued :  ^*  He  said  it 

had  been  hard  times;  hated  to  push  him Told  me  there 

was  no  need  of  worrying;  it  was  their  fault The  cash- 
ier told  me  he  would  wait,  and  take  it  (interest)  out  of  these 
notes.  It  had  been  through  their  neglect;  and  that  he 
did  n't  consider  the  interest.''    Plaintiff's  counsel  then  moved 
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the  court  to  strike  out  this  evidence,  which  motion  was  de- 
nied, and  plaintiff  excepted.  The  principal  ground  relied  on 
to  sustain  the  motion  was  that  the  admission  of  the  cashier 
of  the  bank  was  incompetent  as  against  the  bank,  and  that 
an  officer  of  a  hank  cannot,  by  such  admission,  bind  the 
bank,  except  when  he  is  engaged  in  transacting  the  business 
in  which  the  admission  is  jnade.  The  counsel,  in  support  of 
their  position,  rely  upon  the  case  of  First  Nat  Bank  v.  Norths 
6  Dak.  136.  In  that  case  it  was  sought  to  give  the  statement 
of  the  president  of  the  bank  in  regard  to  a  certain  mortgage 
executed  to  the  bank  three  days  previous  to  the  statement. 
The  court  held  that  the  statement  of  an  officer  of  the  bank, 
made  after  the  transaction  was  closed,  could  not  be  received 
to  bind  the  bank;  that  the  statement  of  an  officer  of  a  cor- 
poration not  made  at  the  time  of  the  transaction,  and  as  a 
part  of  it,  and  not,  therefore,  constituting  a  part  of  the  re$ 
^estXy  was  inadmissible  to  bind  the  corporation.  But  the 
case  at  bar  presents  a  very  different  question  from  that  pre- 
sented in  the  case  cited,  and  must  be  controlled  by  other 
principles  of  law.  In  this  case  the  transaction  in  relation  to 
the  Mason  notes  and  mortgage  was  not  closed.  It  was  a 
transaction  begun  in  January,  1875,  but  not  closed  until  the 
sale  of  the  mortgaged  property  in  1881,  and  hence  the  state- 
ment of  the  cashier  as  to  the  fact  that  the  notes  were  not 
collected,  and  what  steps  the  bank  had  taken  in  regard  to 
the  collection,  were,  perhaps,  ^^*  competent,  as  statements 
made  in  the  line  of  his  duty,  and  while  the  transaction  was 
49till  pending.  This  law  is  well  illustrated  by  the  cases  of 
Morse  v.  Connecticut  Riv.  R,  R.  Co.y  6  Gray,  450,  and  Simpson 
▼.  Waldbyt  63  Mich.  439.  In  the  former  case,  in  an  action 
by  a  passenger  for  the  loss  of  his  trunk,  the  admissions  of 
the  baggage-master  as  to  the  manner  of  the  loss,  made  the 
next  morning  in  answer  to  the  inquiries  by  the  owner  of  the 
trunk,  were  held  competent  as  against  the  company,  it  being 
part  of  the  duties  of  such  agent  to  deliver  the  baggage  of  pas- 
flengers,  and  to  account  for  the  same  if  missing,  if  inquiries 
are  made  within  a  reasonable  time.  In  the  latter  case  drafts 
were  deposited  with  a  bank  for  collection.  In  a  suit  against 
the  bank  to  recover  the  amount  of  the  drafts  the  plaintiff 
testified  to  a  statement  made  by  the  book-keeper  of  the  bank, 
vrhen  he,  plaintiff,  was  calling  at  the  bank  and  looking  for 
his  money,  that  the  drafts  had  been  paid;  and  the  court  held 
it  was  admissible,  as  it  was  an  admission  made  in  thecouret 

AX.  SK  Bmt..  vou  xuv.— fiO 
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•f  his  daties  and  his  agencj,  and  constituted  a  part  of  thetvt 
§e$tm:  Burgess  y.  Wareham^  7  Gray,  345;  Bumside  y.  Grand 
Trunk  By.  Co.,  47  N.  H.  554.  But  in  this  class  of  cases  the 
eourts  are  careful  to  limit  the  admissions  to  the  statements 
that  an  officer  or  agent  of  a  corporation  is  authorized  to  make  ta 
inquiries  made  of  him  in  the  line  of  his  dutj,  and  while  the 
transaction  is  still  in  process  of  completioui  and  to  the  state* 
ment  of  facts  only  that  are  necessarily  communicated.  But, 
while  we  think  it  was  competent  to  giye  the  statement  of  the 
eashier  as  to  any  fact  relating  to  the  collection  of  the  notes» 
we  are  of  the  opinion  that  it  was  not  competent  to  giye  his 
statements  that  the  failure  to  collect  the  notes  was  the 
**  fault "  and  "  neglect "  of  the  bank.  Those  were  not  the 
statements  offsets  relating  to  the  collection  or  noncollection 
of  the  notes,  but  an  expression  of  the  mere  opinion  of  the 
eashier  as  to  the  conduct  of  the  bank.  It  was  no  part  of  his 
duty  as  cashier,  or  in  the  line  of  his  duty,  to  express  any 
opinion  as  to  the  performance  or  failure  to  perform  its  obli- 
gations to  the  defendant  That  the  evidence  was  important, 
and  must  necessarily  have  had  great  weight  with  the  jury  in 
deciding  the  issue  in  this  case,  cannot  be  doubted.  This 
issue,  as  we  have  seen,  was  as  to  whether  or  not  the  bank 
bad  been  guilty  ^^^  of  negligence  in  failing  to  collect  the 
Mason  notes.  Hence,  upon  such  an  issue,  the  statement  of 
the  cashier — the  principal  officer  of  the  bank — ^that  the  fail- 
ure to  collect  was  the  "  fault ''  and  "  neglect"  of  the  bank  was 
yery  material,  and  this  court  cannot  say  that  the  admission 
of  this  testimony  did  not  unjustly  prejudice  the  plaintiff's 
case.  That  question  was  one  for  the  jury  to  decide  upon  all 
the  facts  in  the  case,  uninfluenced  by  the  statement  of  an 
officer  of  the  bank  as  to  his  opinion  of  the  conduct  of  the 
bank.  For  the  error  in  admitting  this  evidence,  and  in  refus- 
ing to  strike  it  out  after  its  admission,  the  judgment  of  the 
circuit  court  must  be  reversed,  and  a  new  trial  granted. 

There  is  another  important  question  presented  and  dis- 
cussed in  this  case  that  will  probably  arise  on  another  trials 
and  hence  we  deem  it  proper  to  express  our  views  upon  it  on 
this  appeal.  At  the  close  of  the  evidence  counsel  for  the 
bank  moved  the  court  to  direct  the  jury  to  bring  in  a  verdict 
in  its  favor,  which  motion  the  court  denied.  This  ruling  of 
the  court  is  assigned  as  error.  The  learned  counsel  for  ap- 
pellant contend  that  the  bank,  having  shown  by  the  uncon- 
tradicted evidence  that  it  sent  the  Mason  notes  and  mortgage 
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to  a  reputable  law  firm,  with  instructions  to  proceed  and  col* 
lect  the  same,  it  performed  its  duty  to  the  defendant,  and,  if 
any  loss  occurred  by  reason  of  the  negligence  of  such  attor* 
neys,  the  bank  was  not  liable  therefor.  The  learned  counsel 
for  the  respondent,  in  answer  to  this  proposition,  insist  that 
that  question  was  settled  by  the  late  supreme  court  of  the 
territory  on  a  former  appeal  in  this  case,  and  has  therefore 
become  the  law  of  the  case.  An  examination  of  the  records 
and  statement  of  the  appeal  in  Plymouth  County  Bank  v.  Oil* 
ftian^  6  Dak.  804,  discloses  the  fact  that  on  a  former  trial,  upon 
substantially  the  same  evidence  as  given  on  the  second  trial, 
resulting  in  the  judgment  from  which  this  appeal  is  taken, 
the  learned  judge  who  then  tried  the  case,  on  motion  of  plain- 
tiff's attorneys,  directed  a  verdict  in  favor  of  the  plaintiff. 
From  the  judgment  entered  thereon  the  present  respondent 
appealed  to  the  supreme  court  of  the  territory,  and  that  court 
reversed  the  judgment  of  the  court  below,  and  granted  a  new 
trial.  No  opinion  seems  to  have  been  written  in  the  case, 
but  it  is  clear  from  the  statement  of  the  facts  and  questions 
involved  ^^®  on  that  appeal  that  the  precise  question  now 
presented  was  decided  by  that  court.  The  records  on  a 
former  appeal  in  the  same  action  may  be  looked  into  for  the 
purpose  of  ascertaining  what  facts  and  questions  were  then 
before  the  court,  so  as  to  see  to  the  correct  application  of  thiat 
rule  that  such  decision  is  the  law  of  the  case:  MeKinlay  v. 
Tuttlej  42  Cal.  571.  The  facts  being  found  to  be  the  same, 
the  rule  applies  that  a  decision  of  the  supreme  court  in  a 
given  case  becomes  the  law  of  the  case  in  all  of  its  subse* 
quent  stages,  and  will  not  be  reviewed  when  the  case  comes 
up  on  a  second  appeal,  the  facts  being  the  same:  Donner 
▼.  Palmer,  51  Cal.  629;  Ruaaell  v.  Harris,  44  Cal.  489;  Page  v. 
Fowlery  37  Cal.  100;  Yates  v.  Smith,  40  Cal.  662;  Davidson  v. 
Dallas,  15  Cal.  75;  Little  v.  McAdaras,  38  Mo.  App.  187.  Had 
the  second  appeal,  now  before  this  court,  been  taken  to  the 
late  territorial  supreme  court,  the  former  decision  of  that 
court,  upon  the  precise  question  now  presented,  would  un- 
doubtedly have  been  conclusive  upon  the  parties  in  this 
particular  case;  and  we  are  of  the  opinion  that  this  court,  as 
the  successor  of  that  court,  is  equally  bound  by  the  rule. 
Any  other  rule  would  introduce  great  uncertainty  in  the  pro- 
ceedings of  courts,  and  produce  the  ^*  inconvenience"  that 
it  was  the  object  of  the  constitution  of  this  state  to  guard 
against:  Const.|  art  26,  sees.  1-4.    With  this  view  of  the 
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effect  of  the  deciBion  of  the  territorial  supreme  court,  we 
think  the  question  presented  is  not  open  for  discnssion  on 
this  appeal,  and  that  that  decision  is  conclusive  upon  the 
question  upon  this  appeal.  The  learned  court  below  tried 
the  case  upon  the  theory  that  such  decision  was  the  law  of 
the  case,  and  in  doing  so  we  think  he  committed  no  error. 

Judgment  reversed,  and  a  new  trial  granted* 

All  the  judges  concurring. 

KvTDXKOK — ADinssiBiLiTT  ov  DiCLARATioivs  OT  Agkhts.— Statementi^ 
repreientationa,  or  admiauoni  of  an  afi;ontt  to  be  adminible  in  evideno% 
mnst  have  been  made  by  bim  at  the  time  of  tbe  tranaaction,  either  wbilo  ho 
waa  aotaally  engaged  in  its  performanoe  or  so  aoon  thereafter  aa  to  be  a 
part  of  it.  If  made  before  performance  waa  nndertaken,  or  alter  it  waa 
completed,  or  while  the  agent  waa  not  engaged  in  the  performanoe  of  tbo 
iransvstion,  or  after  hia  authority  had  expired,  they  amount  to  no  mora 
than  a  mere  narrative  of  a  past  transaction,  and  are  not  admissible  to  l^nd 
the  principal:  Phelp$  v,  Jame$^  86  Iowa,  398;  41  Am.  St.  Rep.  497*  and  note. 

Law  of  thb  Cask — Dootrinx  of. — Where  a  ruliug  is  made  in  a  caao  by 
the  appellate  court  it  becomes  the  law  of  that  case,  and  cannot  be  reviewed 
at  a  subsequent  term:  Doyk  v.  Wade^  23  Fla.  90;  11  Am.  St.  Rep.  834,  and 
note.  The  decision  of  the  supreme  court  on  a  former  appeal,  aa  to  oertain 
questions  involved,  becomes  the  law  of  the  case,  and  will  be  followed  on  a 
second  appealt  Johnston  v.  San  Ftxmdaco  Sctv,  Union,  75  CaL  134;  7  Am.  St^ 
Bep.  129;  Murphy  v.  OUjf  qf  Albina,  22  Or.  106;  29  Am.  St.  Rep.  578,  and 
note. 

.  Stari  Decisis:  See  RumMey  v.  New  York  tie,  Ry.  Ob.,  133  N.  Y.  79;  S8 
Am.  St.  Bep.  600,  and  note,  and  the  extended  note  to  Oee  ▼.  WUSanuom 
S7  Am.  Deo.  631. 

Bn  Judicata, — ^Bboobds  as  Proof  ofs  See.the  extendsd  note  to  JU^ 
▼•  MiUrley  MacMm  Oo.,  mUe,  p.  662. 
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[S  South  Dakota,  1jB7.) 

PUBLIO  dFFlXBBfl,  RUCOTAL  OF  WITHOUT  NoTICS.— A  OOnstitttiiOA  OT 

nte  authorijring  the  removal  of  a  public  officer  for  cause  entiU<as  hiss  to 
notice  of  his  contemplated  removal,  and  a  right  to  be  heard  in  opposi* 
tion  thereto.  A  sentence  and  order  of  removal  witbont  snoh  notiee 
an  opportunity  to  be  heard  with  respect  thereto  is  void. 

Mafdamus  WILL  Isaui  Aftrb  a  Void  Order  Bkhovivo  a  public  olfiosr 
to  compel  his  readmission  to  the  use  and  enjoyment  of  his  offioe. 

PuBLio  Offigsrs,  Who  Bkmovablb  bt  Ihpkaohmxnt  Omlt.— Undera< 
stitution  providing  that  the  governor  and  other  state  and  judicial 
eera,  except  county  judges,  justices  of  the  peace,  and  police  magistrals^ 
shall  be  liable  to  impeachment,  and  all  officers  not  liable  to  impead^ 
ment  shall  be  subject  to  removal  for  misconduct  or  gross  inoompa» 
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ttocy,  in  sadh  nAnnar  u  may  bo  provided  hj  law,  the  term  '*  state 
oflSoers*  inolades  only  each  general  officers  as  immediately  belong  to  one 
of  the  oonstitnent  branches  of  the  state  government.  A  member  of  th* 
tKMtrd  of  tmstees  of  the  state  agricultural  college  is  not  one  of  thes* 
state  officers,  and,  therefore,  the  legislature  may  authorize  his  remoyal 
lor  cause  and  without  a  resort  to  the  proceeding  by  impeachment. 
^PKJO  Qffiokbs.— InTKAOHMXNT  A8  A  MxANB  o#  Rbhotal  Is  not  required 
in  the  case  of  officers  who  hold  by  appointment  either  by  the  governor 
er  some  supervising  board  authorized  to  make  such  selection  and  ap* 
pointmentk 

A,  E.  Hiieheoei^  for  the  plaintiff. 

Robert  Bollard,  attorney  general^  for  the  defendant 

188  Kellam,  p.  J.  This  is  an  original  application  to  this 
aonrt-for  a  writ  of  mandamus;  the  attorney  general,  in  behalf 
•f  the  state,  resisting  the  application  on  the  merits,  but  filing 
m  written  expression  of  his  opinion  that  the  questions  in« 
Tolved  are  of  such  public  interest,  and  their  early  settlement 
0O  important,  that  they  should  be  entertained  and  determined 
by  this  court  in  the  first  instance.  The  affidavit  of  the  relator 
recites  the  following  facts  as  the  foundation  of  his  applica- 
tion for  the  writ:  That  in  the  month  of  March,  1891,  at  a 
regular  and  lawful  meeting  of  the  board  of  regents  of  eduoa- 
tion  of  the  state  of  South  Dakota,  he  then  being  eligible, 
relator  was  duly  and  legally  appointed  and  elected  a  mem- 
ber of  the  board  of  trustees  for  the  South  Dakota  agricul- 
tural college,  located  at  Brookings,  for  the  term  of  five  years; 
that  he  immediately  qualified  and  entered  upon  the  dis- 
charge of  his  duties  as  a  member  of  said  board,  and  has 
ever  since  so  continued;  that  on  or  about  the  seventh  day  of 
January,  1892,  at  a  regular  meeting,  the  said  board  of  regents 
passed  and  adopted  a  resolution  and  ^^^  order  summarily 
removing  said  relator  from  said  office  of  trustee  of  said  agri- 
cultural college;  that  relator  was  not  notified  in  any  manner 
that  said  board  would  take  action  upon  any  such  resolution 
or  order,  nor  that  any  charges  or  complaint  had  been  made 
against  his  official  conduct;  that  the  first  and  only  notice 
relator  received  that  such  action  was  contemplated,  or 
would  be  or  had  been  taken,  was  a  written  notice  thereof, 
iigned  by  the  secretary  of  said  board  of  regents,  informing 
thi%  relator  that  he  had  been  '*  relieved  from  duty  as  a  trus- 
tee of  said  agricultural  college,  by  dismissal  by  authority  of 
law  and  for  cause";  that  said  board  of  regents  has  ever  since 
refused,  and  still  refuses,  to  recognize  this  relator  as  a  mem- 
ber of  said  board  of  trustees  of  the  agricultural  college,  or 
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to  allow  h!in  to  further  perform  the  duties  of  said  office;  that 
there  is  no  incumbent  of  the  office  from  which  this  relator 
was  thus  removed,  and  this  relator  desires  to  continue  and 
perform  the  duties  of  said  office;  and  that  there  is  no  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law. 
Upon  this  affidavit  relator  asks  a  writ  of  mandamus  requiring 
the  said  board  of  regents  of  education  to  restore  him  to  the 
use  and  enjoyment  of  the  office  of  trustee  of  said  agricultural 
college.  The  attorney  general,,  upon  the  part  of  the  state, 
filed  a  demurrer  to  this  affidavit,  on  the  ground  that  it  did 
not  state  facts  constituting  a  cause  of  action,  or  which  en* 
titled  relator  to  relief. 

The  plaintiff,  or  relator,  contends  that  the  resolution  and 
action  of  the  board  of  regents  were  unauthorized  and  illegal 
for  at  least  two  reasons:  1.  Conceding  the  authority  of  the 
board  of  regents  to  determine  whether  cause  for  removal 
existed,  and  then  to  act  upon  such  conclusion,  it  could  not 
legally  exercise  the  power  of  removal,  ex  parte^  or  without 
investigation,  after  notice  to  plaintiff;  and  2.  That  the  statute 
authorising  the  board  of  regents  to  remove  trustees  is  in  con- 
flict  with  the  constitution,  and  is  therefore  void.  Both  the 
board  of  regents  of  education  and  the  board  of  trustees  for  the 
several  educational  institutions  are  constitutional  boards. 
Bection  8,  article  14,  of  the  constitution,  provides  that  '*  the 
state  university,  the  agricultural  college,  the  normal  schools, 
and  all  other  educational  institutions  that  may  be  sustained, 
in  whole  or  in  part,  by  the  state,  shall  be  under  the  control  of 
a  board  *••  of  nine  members,  appointed  by  the  governor  and 
confirmed  by  the  senate,  to  be  designated  the  'regents  of 
education,* "  etc.  Section  4  provides  that  '*  the  regents  shall 
appoint  a  board  of  five  members  for  each  institution  under 
their  control,  to  be  designated  the  ^  board  of  trustees.'  They 
shall  hold  office  for  five  years,  one  member  retiring  annually," 
etc.  Chapter  6  of  the  law  of  1890  is  supplementary  to  these 
constitutional  provisions,  and  designed  to  carry  them  into 
execution.  Section  6  of  said  chapter  6  pr-^vides:  ^Said 
board  of  regents  shall  have  power  to  remove  any  or  all  of 
such  trustees  for  sufficient  cause."  Section  8,  in  enumerating 
the  powers  and  duties  of  said  board  of  regents,  gives  them 
"  full  power  at  all  times  ....  to  inquire  and  examin^into 
•  .  .  •  the  official  conduct  of  the  trustees,"  etc  Section  11 
authorizes  such  regents,  or  any  one  of  them,  "to  administer 
oaths,  and  examine  any  person  or  persons  in  relation  to  any^ 
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matters  connected  with  the  inquiries  authorized  by  this  acf 
The  relator's  alleged  grievance  is  that  the  board  of  regents, 
Assuming  to  act  under  these  provisions  of  said  chapter  6, 
determined  upon,  and,  so  far  as  they  could  do  so,  effected, 
his  dismissal  and  removal  from  his  said  office  of  trustee, 
without  any  notice  to  him,  or  knowledge  on  his  part,  that 
such  action  was  contemplated,  and  without  any  opportunity 
given  him  to  be  heard  in  his  defense.     The  attorney  general 
concedes  that  the  preponderance  of  authority  is  against  the 
power  to  remove  for  cause  an  officer  whose  term  of  office  is 
fixed  by  law,  without  notice  to  him  and  an  opportunity  to  be 
heard,  but  suggests  that  this  question  was  very  tlioroughly 
discussed  by  Chief  Justice  Tripp  in  Territory  v.  Cox,  pub- 
lished in  appendix  to  6  Dak.  501;  and  the  conclusion  reached 
by  that  learned  judge  was  in  favor  of  the  power  of  removal 
without  notice,  unless  the  law  authorizing  removal  required 
notice.     Not  being  the  judgment  of  the  supreme  bench,  the 
opinion  is  not  claimed  to  govern  under  the  rule  of  stare 
decisis.     We  have  examined  the  opinion  with  great  interest, 
both  because  of  the  acknowledged  ability  of  its  author,  and 
because  we  found  it  a  very  thorough  and  elaborate  discussion 
of  questions  closely  connected  with  tlie  one  now  presented  to 
us.     In  the  Cox  case,  however,  the  question  was  whether  or 
not,  under  the  statute  involved,  the  governor  had  the  power 
of  removal.     It  was  a  question  *•*  of  power  rather  than  of 
the  manner  of  its  exercise.     The  statement  of  facts  does  not 
show  whether  the  removed  trustees  had  previous  notice  and 
opportunity  to  appear  before  the  governor  or  not,  but  it  does 
affirmatively  appear  that  such  executive    action  was  only 
taken  after  investigation.     Besides,  in  the  decision  of  that 
case  much  importance  was  attached  to  the  phraseology  of 
the  law  under  which  the  governor  acted  in  making  the  re- 
moval.    By  it  he  was  authorized,  **at  his  discretion,  to  take 
such  action  for  the  public  security  as  the  exigency  may 
demand."     So  that  whatever  authority  was  conferred  was  to 
be  exercised  at  his  discretion,  and  the  case  did  not  present 
the  same  question  in  this  respect  as  would  have  been  pre- 
aented  if  such  removal  were  only  authorized  to  be  made  for 
cause  shown.     At  all  events,  the  controlling  question  in  this 
oase  was  not  even  an  important  question  in  that,  if,  indeed, 
a  qnestion  at  all. 

We  do  not  think  it  necessary,  or  even  important,  upon  the 
first  branch  of  this  case,  to  discuss  the  abstract  question 


T92  Stats  v.  Hbwitt.  [S.  Dakotsi 

whether,  under  statates  like  this,  the  power  of  removal,  or 
the  proceedingB  by  which  its  accompliBhment  la  reached,  are 
more  distinctly  judicial  or  executive.  Such  provisions  have 
been  a  part  of  the  statute  law  of  England  and  of  the  Ameri- 
•an  states  for  a  century,  and  we  shall  at  present  confine  our 
efforts  to  ascertaining,  if  possible,  how  such  provisions  have 
usually  been  construed  with  respect  to  the  exercise  of  the 
power  of  removal  summarily,  and  without  notice  to  the  offi* 
eer  proceeded  against,  and,  if  we  find  that  any  particular 
•onstr notion  or  meaning  has  with  great  aniformity  been 
given  to  such  statutes,  it  will  be  entirely  fair  and  reasonable 
to  conclude  that  our  own  legislature  enacted  this  law  intend- 
ing and  expecting  that  it  would  and  ought  to  be  so  construed* 
Thehistory  of  judicial  proceedings  in  England  afifords  numer* 
ous  examples  of  the  attempted  exercise  of  this  power  of  re* 
moval  in  an  ex  parte  manner.  The  Ramshay  case^  18  Q.  B. 
173,  was  one  in  which  the  lord  chancellor  undertook  to  8um« 
marily  remove  a  judge  of  a  county  court  under  a  statute 
authorizing  him  to  make  such  removal  for  inability  or  mis- 
behavior. The  court,  by  Lord  Campbell,  C.  J.,  said:  ^The 
chancellor  has  authority  to  remove  a  judge  of  a  county  court 
only  on  the  implied  condition,  prescribed  by  the  principles 
of  eternal  ^*'  justice,  that  he  hears  the  party  accused."  The 
ease  of  Queen  v.  Archbishop  of  Canterbury^  1  El.  &  E.  545^ 
arose  under  an  act  of  parliament  providing  that  a  curate 
whose  license  had  been  revoked  by  the  bishop  might  appeal 
to  the  archbishop,  who  should  confirm  or  annul  such  revoca- 
tion as  to  him  should  appear  just  and  proper.  An  appeal 
was  taken  to  the  archbishop,  who,  without  giving  the  appel- 
lant an  opportunity  to  be  heard,  confirmed  the  revocatiou. 
The  court  said:  *^  No  doubt  the  bishop  acted  most  conscien* 
tiously,  and  with  a  sincere  desire  to  promote  the  interests  of 
the  church,  but  we  all  think  he  has  taken  an  erroneous  view 
of  the  law.  He  was  bound  to  hear  the  appellant,  and  he  has 
not  heard  him.  It  is  one  of  the  first  principles  of  justice  that 
no  man  should  be  condemned  without  being  heard."  Id 
Williame  v.  Bagoty  8  Barn.  &  C.  785,  Mr.  Justice  Bayley 
said:  '*  It  is  contrary  to  common  justice  that  a  party  should 
be  concluded  unheard.''  Capel  v.  Ohild^  2  Cromp  &  J.  658, 
is  in  the  same  line.  The  court  said:  ^*A  party  has  a  right  to 
be  heard,  for  the  purpose  of  explaining  his  conduct.*'  The 
same  views  are  expressed  in  Baggtf  case,  11  Coke,  98,  and  in 
Oaekin^e  eaee^  8  Term  Kep.  209.    In  this  country,  while  the 
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adjudications  of  the  courts  have  not  been  absolutely  uniform, 
they  clearly  preponderate  in  the  same  direction  as  the  Eng- 
lish authorities  already  noticed.  In  his  work  on  Municipal 
Corporations,  volume  1,  fourth  edition,  section  250,  Judge 
Dillon  expresses  the  following  opinion:  "When  an  officer  is 
appointed  during  pleasure,  or  where  the  power  of  removal  is 
discretionary,  the  power  to  remove  may  be  exercised  without 
notice  or  hearing.  But  when  the  appointment  is  during 
good  behavior,  or  where  the  removal  can  only  be  for  certain 
specified  causes,  the  power  of  removal  cannot  .  ...  be  ex- 
ercised unless  there  be  a  formulated  charge  against  the 
officer,  notice  to  him  of  the  accusation,  and  a  hearing  of  the 
evidence  in  support  of  the  charge,  and  an  opportunity  given 
to  the  party  of  making  defense." 

In  the  early  case  of  Page  v.  Hardin^  8  B.  Mon.  648,  where 
the  governor  of  Kentucky  undertook  to  decide  that  the  secre* 
tary  of  state  had  abandoned  his  office,  the  tenure  of  which 
was  good  behavior  during  the  term  for  which  he  was  ap- 
pointed, and  commissioned  another  person  in  his  place,  no 
notice  was  given  to  Hardin,  ^*'  the  incumbent,  previous  to  the 
action  of  the  governor.  Chief  Justice  Marshall,  in  deliver- 
ing the  opinion  of  the  court,  said:  ^'  The  secffetary  being  re- 
movable for  breach  of  good  behavior  only,  the  ascertainment 
of  the  breach  must  precede  the  removal.  In  other  words,  the 
officer  must  be  convicted  of  misbehavior  in  office,  and  we 
Bhall  not  argue  to  prove  that  in  a  government  of  laws  a  con- 
viction whereby  an  individual  may  be  deprived  of  valuable 
rights  and  interests,  and  may  moreover  be  seriously  affected 
in  his  good  name  and  standing,  implies  a  charge,  and  trial 
and  judgment,  with  the  opportunity  of  defense  and  proof." 
In  Commonwealth  y.  Slifer^  25  Pa.  St.  23,  64  Am.  Dec.  680,  an 
adjutant  general  had  been  appointed  for  a  specified  term^ 
subject,  however,  to  a  statute  providing  that  **'  whenever,  in 
the  opinion  of  the  governor,  the  adjutant  general  fails  and 
neglects  faithfully  to  perform  the  duties  of  his  office,  the  gov- 
ernor shall  remove  him  from  office."  During  such  term  the 
governor  appointed  another  to  the  office,  and  this  action  was 
an  application  by  the  first  appointee  for  a  mandamus  to 
compel  payment  of  bis  salary.  No  notice  was  given  to  him 
of  any  claimed  neglect  of  duty  prior  to  tlie  appointment  of 
hifl  successor,  and  the  court  said:  *^  We  are  unwilling  to  be- 
lieve the  governor  intended  without  cause  to  remove  an  officer 
appointed  for  a  term  of  years,  before  the  term  had  expired. 
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That  he  possessed  the  power  of  removal  is  conceded,  bat  the 
power  is  to  be  exercised  upon  cause  shown.    It  exists  only 
where  the  officer  '  flails  and  neglects  faithfully  to  perform  the 
duties  of  his  office.'     It  is  true  that  the  executive  is  made  the 
judge,  and  that  his  opinion  or  judgment  is  conclusive  as  far 
as  relates  to  the  question  of  removaL    But  that  judgment  is 
not  to  be  pronounced  without  notice,  without  any  charge  or 
specification,  and  without  any  opportunity  given  to  the  officer 
to  make  his  defense.    The  reputation  and  the  right  of  the 
incumbent  to  the  office  for  the  term  specified  in  his  commie* 
sion  are  involved,  and  he  has  a  right  to  know  the  accusation, 
and  to  be  heard  in  his  defense."    The  same  court  reiterated 
the  same  rule  as  to  necessity  for  notice,  where  the  removal 
could  only  be  made  for  cause,  in  Field  v.  Commonwealth^  32 
Pa.  St.  478.    In  State  v.  City  of  St.  Louis,  90  Mo.  19,  the  gen- 
eral rule  as  to  removal  of  public  officers  is  thus  stated: 
^*  Where  an  officer  is  appointed  during  pleasure,  or  where 
1*^  the  power  of  removal  is  discretionary,  the  power  te 
remove  may  be  exercised  without  notice  or  hearing.     But 
where  the  appointment  is  during  good  behavior,  or  where  the 
removal  must  be  for  cause,  the  power  of  removal  can  only 
be  exercised  when  charges  are  made  against  the  accused,  and 
after  notice,  with  a  reasonable  opportunity  to  be  heard  before 
the  officer  or  body  having  the  power  to  remove.*'    And  again, 
in  the  same  opinion,  the  court  says:  *'  When  the  removal  is 
not  discretionary,  but  must  be  for  a  cause,  as  is  the  case  here, 
and  nothing  is  said  as  to  the  procedure,  a  specification  of  the 
charges,  notice,  and  an  opportunity  to  be  heard  are  essential." 
Dnllam  v.  Wileonj  63  Mich.  392,  51  Am.  Rep.  128,  was  a  case 
where  the  governor  undertook  to  summarily  remove  without 
notice  one  of  the  trustees  of  the  state  institution  for  educat> 
ing  the  deaf  and  dumb,  on  the  ground  of  official  misconduct 
and  habitual   neglect  of  duty  as  stated  in  a  paper  filed 
with  the  secretary  of  state^  and  served  on  such  officer  after 
such  removal.    A  statute  authorized  the  governor  to  remove 
certain  officers,  including  the  one  involved,  for  *' official  mis- 
conduct, or  habitual  or  willful  neglect  of  duty."    The  con- 
stitution of  the  state  also  imposed  upon  the  governor  the 
duty  of  examining  into  the  condition  and  administration  of 
public  officers,  and  authorized  him  to  remove  any  such  officer 
for  gross  neglect  of  duty,  or  for  corrupt  conduct  in  office,  or 
other   misfeasance  or  malfeasance  therein.    The  question 
was  whether  the  governor  had  legally  exercised  the  power  of 
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jremovaL  While  the  court  held  that  the  power  of  determin- 
iDg  whether  any  of  the  specified  causes  of  removal  existed  or 
not  was  judicial  in  its  nature,  still  such  power  properly  be- 
longed to,  and  might  be  exercised  by,  the  governor,  because 
expressly  conferred  upon  him  by  the  constitution;  but  it  was 
further  distinctly  held  that  such  power  could  not  be  properly 
exercised,  without  notice  to  the  officer  to  be  proceeded  against, 
iind  an  opportunity  given  him  to  be  heard  in  his  defense. 
The  court  said:  *'  Unless  it  is  the  manifest  intention  of  the 
section  under  consideration  that  the  proceedings  should  be 
£X  parUf  as  well  as  summary,  a  removal  without  charges, 
notice,  and  an  opportunity  for  defense  could  not  be  upheld. 
«...  The  officer  is  entitled  to  know  the  particular  acts  and 
neglect  of  duty,  or  corrupt  conduct,  ^*^  or  other  acts  relied 
«pon  as  constituting  malfeasance  or  misfeasance  in  office. 
And  be  is  entitled  to  a  reasonable  notice  of  the  place  and 
time  when  an  opportunity  will  be  given  him  for  a  hearing, 
iind  he  has  a  right  to  produce  proof  on  such  hearing."  Ham 
▼.  Board  of  Police^  142  Mass.  90,  declares  the  same  rule. 
Under  a  statute  authorizing  the  board  of  police  to  remove  any 
officer  or  member  of  the  department  for  cause,  the  court  held 
that  such  power  could  not  be  exercised  by  the  board  without 
assigning  a  cause  for  such  removal,  and  giving  to  such  officer 
or  member  an  opportunity  to  be  heard  thereon.  The  court 
granted  the  mandamus  restoring  the  petitioner  to  office,  on 
the  ground  that  ''he  was  improperly  removed,  no  hearing 
having  been  accorded  him."  In  the  recent  case  of  Aldermen 
y.  DarroWf  13  Col.  460,  16  Am.  St  Rep.  215,  the  court  held 
that,  where  an  alderman  had  been  elected  for  two  years,  and 
had  qualified,  the  board  of  aldermen,  which  by  law  was  made 
the  sole  judge  of  the  qualifications  of  its  members,  could  not 
remove  such  incumbent  from  office,  upon  the  ground  of  dis- 
qualification, without  notice  to  him,  and  an  opportunity 
afibrded  him  to  make  defense  agaii.'st  such  charge.  The 
«ame  rule,  requiring  notice  and  investigation  preliminary  to 
the  valid  exercise  of  the  power  of  removal  for  cause,  was 
maintained  or  recognized  in  the  following  cases:  State  y. 
Bryce^  7  Ohio,  pt.  2,  82;  Carter  y.  City  of  Durango^  16  Col. 
£34;  25  Am.  St.  Rep.  294;  HaUgren  y.  Campbell,  82  Mich. 
i256;  21  Am.  St  Rep.  557;  Murdoch  y.  Trwteee  eU^  12  Pick. 
243. 

It  will  be  observed,  from  examination  of  these  cases,  that 
ihe  importance  of  notice  and  opportunity  to  defend  does  not 
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at  all  depend  upon  whether  the  power  of  removal  is  regarded 
as  judicial  or  executive.    Notice  is  declared  to  be  essential 
by  courts  holding  either  view.     In  Bigga  v.  McBride^  17  Or. 
640»  the  court  declined  to  decide  whether  such  power  was 
judicial  or  executive,  but  said:  "It  is  believed  under  either 
view,  and  by  whomsoever  the  power  of  removal  for  cause  may 
be  exercised,  it  must  be  done  on  notice  to  the  delinquent  of 
the  particular  charges  against  him,  and  an  opportunity  given 
him  to  be  heard  in  his  defense.''    While  the  courts  of  Illinois,, 
and  possibly  other  states,  have  not  concurred  in  this  rule,, 
but  held  that,  in  the  absence  of  ^*^  any  procedure  prescribed 
by  statute,  the  removal  may  be  summary  and  ex  parte,  we 
are  satisfied  the  weight  of  authority  is  in  favor  of  the  right 
of  the  incumbent  holding  office  for  a  definite  term,  but  sub* 
ject  to  removal  for  cause,  to  be  notified  of  proceedings  for  his 
removal,  of  the  cause  assigned  therefor,  and  to  have  an  op* 
portunity  for  defense.     The  constitution  fixes  the  term  of 
office  of  the  trustee  in  this  case  at  five  years,  subject  only  to 
the  condition  that  he  is  removable  for  certain  specified  causes 
enumerated  in  section  4,  article  16;  and  when  section  5,  chap* 
ter  6|  of  the  laws  of  1890,  authorizes  the  board  of  regents  to 
remove  trustees  for  "sufficient  cause,"  it  must  be  understood 
that  "  sufficient  cause'*  means  one  or  more  of  the  caases  sa 
enumerated  in  the  constitutional  provision  referred  to.     It 
being  admitted  in  this  case  that  no  notice  or  information  was 
given  relator  by  which  he  could  then,  or  can  even  now,  know 
whether  the  reasons  for  his  removal  were  such  as  might 
legally  be  considered  "sufficient  cause,"  and  no  opportunity 
given  him  to  disprove  or  explain  what  might  otherwise  appear 
to  be  sufficient  cause,  but  that  the  action  of  the  board  of  re* 
gents  was  entirely  ex  parte^  we  hold  such  action  invalid  and 
void,  and  that  the  relator  is  entitled  to  a  peremptory  writ  of 
mandamus  as  prayed  for. 

This  conclusion,  of  course,  disposes  of  this  case;  but  we  are 
asked  by  both  sides  to  express  an  opinion  upon  petitioner's 
second  proposition,  that  the  act  of  the  legislature  anthorizing 
the  board  of  regents  to  remove  trustees  for  cause  is  in  conflict 
with  the  constitution,  and  that  removals  can  only  be  made 
by  impeachment  and  trial  thereunder.  With  reference  to 
impeachment,  the  constitution,  article  16,  section  8,  provides 
that  "the  governor,  and  all  other  state  and  judicial  offi* 
cers,  except  county  judges,  justices  of  the  peace,  and  polios 
magistrates,  shall  be  liable  to  impeachment,"  etc;  and  seo- 
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tion  4:  ''All  officers  not  liable  to  impeachment  shall  be  »jfD« 
ject  to  removal  for  misconduct  ....  or  gross  incompetenoj, 
in  such  manner  as  may  be  provided  by  law."  Is  a  member 
of  the  board  of  trustees  of  one  of  the  educational  institutions 
of  the  state  a  '*  state  officer,"  within  the  meaning  of  section 
S,  so  that  he  is  only  removable  by  impeachment  and  trial  by 
the  senate?  We  think  not  We  are  of  the  opinion  that  the 
term  *'  state  ^*^  officers,"  as  used  in  said  section,  includes 
only  such  general  officers  as  immediately  belong  to  one  of 
the  three  constituent  branches  of  the  state  government. 
^*  Impeachment  in  the  United  States,  being  a  matter  of  con- 
fititutional  provision  (repeated  in  the  constitutions  of  all  the 
states),  is  held  to  apply  not  only  to  the  chief  executive 
magistrate,  but  to  other  civil  officers.  In  relation  to  the  last 
flamed,  however,  it  has  never  been  extended  to  any  not  be- 
longing to  one  of  the  three  constitutional  departments":  Ord. 
€onst.  Leg.  448.  The  constitutions  of  many  of  the  states 
oontain  the  same  language  as  our  own,  defining  what  officers 
are  subject  to  impeachment,  but,  so  far  as  we  have  observed, 
«uch  language  has  not  been  taken  to  include  officers  who 
hold  by  appointment  either  by  the  governor  or  some  super- 
vising board,  authorized  to  make  such  selection  and  appoint- 
ment. For  instance,  the  constitution  of  Iowa  makes  ''the 
governor,  judges  of  the  supreme  and  district  courts,  and  other 
43tate  officers"  liable  to  removal  by  impeachment;  and  then 
provides,  as  does  ours,  that  '*  all  other  civil  officers"  may  bo 
tried  and  removed  in  such  manner  as  the  general  assembly 
may  provide.  Their  statute  then  provides  that  the  state 
penitentiary  shall  be  governed  by  a  warden^  elected  by  joint 
ballot  of  the  general  assembly,  and  fixes  his  term  of  office  at 
two  years.  Now,  no  reason  is  readily  apparent  that  would 
make  one  of  a  board  of  trustees,  selected  and  appointed  by 
the  board  of  regents,  a  state  officer,  that  would  not  make  the 
warden  of  the  penitentiary,  selected  and  appointed  by  ballot^ 
in  the  state  legislature,  a  state  officer;  and  yet  the  warden  is 
not  regarded  by  the  law-making  department  of  Iowa  as  a 
*' state  officer,"  within  the  meaning  of  the  constitutional  ar- 
ticle on  impeachment,  for  it  is  expressly  provided  by  statute 
that  the  governor  may  remove  him  for  official  misfeasance  or 
malfeasance.  Similar  conditions  exist  in  other  states,  dem- 
onstrating the  fact  that  trustees  or  superintending  officers 
of  state  institutionSi  receiving  their  office  not  directly  from 
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ib«  people,  but  by  appQintmenl  from  other  officers  or  boardt^ 
fl>r  sabordiDEte  administrative  purposes,  are  not  understood 
!•  be  included  in  the  term  *^  state  officers,"  as  used  in  the 
oonstitutional  article  on  impeachment.  We  think  this  view 
is  both  reasonable  and  fortunate.  In  nearly  every  state  con- 
Eiitution,  as  in  the  federal  constitution,  ^*^  the  causes  for 
which  a  public  officer  may  be  impeached  are  criminal  offenses 
•nly.  This  may  be  as  far  as  it  is  prudent  to  go  in  the  case 
el  the  heads  of  distinct  departments  of  the  government,  but 
la  the  case  of  subordinate  administrative  officers  the  under- 
standing has  been  very  general,  judging  from  the  legislation 
•f  the  different  states,  which  appears  to  have  been  unchal- 
Isnged,  where  provisions  respecting  impeachment  are  like 
•ar  own,  that  it  is  not  only  wise,  but  allowable  under  such 
eonstitutional  provisions,  to  make  such  officers  removable  for 
incompetency,  and  perhaps  other  causes  not  constituting 
eriminal  offenses.  Whether  the  power  to  remove  is  essen- 
tially judicial  or  executive  in  its  nature  was  not  discussed 
by  counsel,  nor  do  we  express  any  opinion  upon  that  ques- 
tion generally.  It  would  seem,  however,  that  such  question 
•ould  not  be  practically  important  in  this  case,  for  the  reason 
that  the  constitution  itself,  by  which  alone  it  must  be  deter- 
mined when  and  by  whom  either  the  judicial  or  executive 
power  may  be  exercised,  has  expressly  committed  to  the  leg- 
islature the  whole  subject  of  the  removal  of  all  officers  not 
liable  to  impeachment:  Const.,  art.  16,  sec.  4.  Acting  under 
this  general  authority,  the  legislature  has  provided  for  the 
removal  of  such  officers,  and  it  could  not  well  be  objected 
that  in  so  doing  judicial  functions  had  been  committed  to 
nonjudicial  officers,  for  the  constitution  has  expressly  author- 
ised it,  if  the  legislature  in  its  judgment  shall  so  provide. 
The  power  of  the  legislature  to  provide  in  what  manner 
nonimpeachable  officers  may  be  removed  is  plenary,  and  is 
just  as  definitely  and  authoritatively  announced  as  is  the 
division  of  the  aggregate  powers  of  the  state  into  judicial,  ex- 
ecutive, and  legislative,  and  their  distribution  among  differ- 
•nt  officers  and  agencies  of  the  state  for  execution.  All  cl 
these  constitutional  provisions  must  be  oonstrued  together^ 
and  each  is  qualified  by  the  other.  • 

Let  the  peremptory  writ  of  mandamus  issae  as  asked  far  by 
nektor. 

AM  the  judges  oonourrinfi 
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Of'iUBitt — ^RBHOYAir— Right  to  Notiok. --Removal  from  office  for  oans^ 
•annot  tak«  pUoe  without  notice  to  the  accused  officer:  State  t.  WaXbridge^ 
119  Ma  383;  41  Am.  St.  Rep.  663,  and  note;  AUomey  General  t.  Joehim, 
•9  Mich.  868;  41  Am.  8t.  Rep.  606.  Where  an  officer  ie  appointed  for  i^ 
fixed  term*  and  the  power  of  removal  is  not  expressly  declared  by  law  to  bo 
dueretionary»  he  cannot  be  removed  exoept  for  cause,  and,  when  canse  must 
be  assigned  for  his  remoral,  he  is  entitled  to  notice  and  a  chance  todefendi 
BaUgrem  w,  Campbell,  82  Mich.  255;  21  Adl  St  Rep.  557,  and  note;  People 
r.^Staari^  74 Mich.  411;  16  Am.  St.  Rep.  644,  and  note. 

Mahdamus  to  RxaT9BB  Ikpropbhlt  Ousted  Omoui.  —  Mandamu  i» 
tlM  proper  action  to  restore  an  officer  to  an  office  from  which  he  has  been 
illagally  ousted,  whether  by  removal  or  suspension:  Meteker  t.  NeaUy^  41 
Xao.  122;  13  Am.  St.  Rep.  269,  and  note.  This  subject  is  further  diaonssed 
ftk  the  extended  note  to  8taU  t.  2>tmn,  12  Am.  Deo.  28-81. 


MoGluro  v.  Statb  Bindbry  Company. 

[8  South  Dakota,  862.] 

iHTBBTENTioir.— Air  AssiGNBX  voB  THX  BxNBriT  OF  Crbditobs  of  an  insoK 
▼ent  oorporation  has  no  right  to  intervene  in  an  action  pending  against 
the  corporation  at  the  date  of  the  assignment  if  his  only  purpose  is  to- 
oontest  the  liability  of  the  assignor. 

lavxKYuiTioN. — ^Thx  Intxbxst  m  THX  Mattxb  in  Lttioation  Which 
WILL  Bntitls  a  Partt  to  Imtxrvxnb  in  an  action  must  be  that  cre- 
ated by  a  claim  to  the  demand,  or  some  part  thereof,  or  a  claim  to  a^ 
lien  on  the  property  or  some  part  thereof,  which  if  the  subject  of  th» 
litigation. 

Peacock  &  Marchy  for  the  appellant. 

Homer  &  Stewart,  tor  the  respondent. 

'^  Eellam,  J.  In  September,  1890,  the  respondents' 
brought  an  action  against  the  defendant,  the  State  Bindery 
Company,  a  corporation  under  the  laws  of  the  state,  upon  an 
alleged  indebtedness  on  account.  The  defendant  company 
answered,  and,  while  tbe  case  was  at  issue  and  pending,  the- 
defendant  company  made  a  general  assignment  for  the  ben* 
efit  of  its  creditors  to  the  appellant,  Eang.  As  such  assignee 
he  applied  to  the  circuit  court,  in  which  such  action  against 
his  assignor  was  pending,  for  leave  to  intervene  for  the  pur-^ 
pose  of  defending  against  such  action.  Such  petition  waa 
denied,  and  he  appeals.  There  are  no  peculiar  facts  in  thia 
•ase.  It  presents  the  single  question  whether  the  assignee 
of  an  insolvent  corporation  has  the  legal  right  to  intervene 
in  an  action  against  such  corporation  for  the  purpose  of  con-^ 
testing  its  liability.    In  QcUe  v.  Shillock,  4  Dak.  182,  the  ter- 
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ritorial  sapreme  court,  and  in  Yetur  v.  Young^  3  S.  Dak.  263, 
this  court  held  that,  to  entitle  a  party  to  intervene  under  sec- 
tion 4886  of  the  Compiled  Laws,  'Hhe  interest  in  the  matter 
in  litigation"  must  be  that  created  by  a  claim  to  the  de- 
mand, or  some  part  thereof,  or  a  claim  to  a  lien  upon  the 
property,  or  some  part  thereof,  which  is  the  subject  of  the  liti- 
gation. In  this  the  subject  of  litigation  is  not  property  at 
all,  but  the  personal  liability  of  the  defendant  corporation 
'^^  for  goods  alleged  to  have  been  sold  to  it.  The  corpora- 
tion had  answered  on  the  merits,  and  was  presumably  itself 
looking  after  its  defense.  By  assigning  its  property  it  did 
not  surrender  its  corporate  existence  or  its  individuality.  It 
was  the  same  corporation  as  before,  with  the  right  to  sue  and 
defend.  It  still  had,  or  might  have,  a  board  of  directors, 
with  a  will  and  a  policy  of  its  own.  It  might  prefer  to  con- 
duct its  own  defense  against  this  claimed  liability,  with 
neither  help  nor  interference  from  the  assignee.  In  this  case 
there  is  nothing  to  indicate  that  the  defendant  corporation 
and  the  assignee  were  not  acting  harmoniously,  but  to  hold 
that  appellant  had  a  right  to  intervene  upon  the  simple 
ground  that  he  was  assignee  would  give  such  right  to  the 
assignee  in  every  case.  He  might  assert  it  even  against  the 
protest  of  the  assignor.  The  authorities  cited  by  appellant's 
counsel  are  not  controlling.  They  are  all  cases  where  the 
immediate  subject  of  the  controversy  was  property.  In  such 
case  the  assignee  may  intervene,  because  by  the  assignment 
he  becomes  the  custodian  of  all  the  assignor's  property.  The 
assignor  expressly  transfers  it  to  him,  %nd  he  is  charged 
with  the  duty  of  taking,  holding,  and  protecting  it,  but  he 
neither  assumes,  nor  does  the  law  impose  upon  him,  any 
obligation  to  protect  tlie  corporation  itself.  He  merely  takes 
its  assets  for  collection  and  distribution.  The  corporation 
and  its  officers  remain,  with  all  the  powers  with  which  the 
statute  has  clothed  them,  the  same  after  the  assignment  as 
before:  Burrill  on  Assignment,  5th  ed.,  sec.  299;  HurUnU  v. 
CarteVj  21  Barb.  221.  In  respect  to  the  right  of  an  assignee 
to  intervene  to  defend  an  action  against  his  assignor,  we  dis- 
cover no  reason  for  distinguishing  between  assignments  by 
corporations  and  assignments  by  individuals.  In  either  case 
the  assignee  has  no  direct  interest  in  whether  or  not  a  judg- 
ment is  rendered  against  his  assigpior.  He  is  concerned  only 
when  the  property  which  he  represents  is  attacked  or  sought 
io  be  appropriated.    He  may  defend  that  when  so  attacked, 
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for  he  is  its  guardiany  but  he  is  not  the  guardian  of  the  per- 
fion  or  the  legal  rights  of  his  assignor.  Appellant  makes  his 
contention  upon  the  theory  tnat  the  rendition  of  judgment 
Against  the  assignor  definitely  establishes  another  claim  to 
be  paid  out  of  the  assigned  estate,  but  this  is  not  necessarily 
flo.  It  certainly  '^^  would  not  be  so  in  case  of  a  collusive 
judgment  between  the  plaintiffs  and  the  assignor,  and  aside 
from  this  danger  we  see  no  more  reason  to  apprehend  an 
unsuccessful  defense,  if  conducted  by  the  defendant  itself, 
than  if  conducted  by  the  assignee. 

The  facts  set  forth  in  the  answer  of  the  assignor  and  in 
the  proposed  answer  of  the  assignee,  as  a  defense  on  the 
merits,  are  substantially  the  same,  and  the  record  attorneys 
are  the  same,  but,  if  this  action  should  result  in  establishing 
prima  facte  evidence  of  another  claim  against  the  assigned 
estate,  the  assignee  would  still  not  have  such  a  direct  inter- 
est in  the  matter  now  in  litigation  as  would  entitle  him  to 
intervene.  The  language  of  Mr.  Justice  Field  in  Horn  v. 
Volcano  Water  Co.,  13  Cal.  62,  73  Am.  Dec.  569,  has  been  so 
often  quoted  as  to  have  become  familiar:  "The  interest 
which  entitles  a  party  to  intervene  in  a  suit  between  other 
parties  must  be  in  the  matter  in  litigation,  and  of  such  a 
direct  and  immediate  character  that  the  intervenor  will 
either  gain  or  lose  by  the  direct  legal  operation  and  effect  of 
the  judgment."  Now,  the  matter  in  litigation  here  between 
the  original  parties  is  simply  whether  the  defendant  is  in- 
debted to  the  plaintiffs  for  goods.  It  is  plain  that  this  ques- 
tion— this  *'  matter  in  litigation" — will  be  settled  and  ended 
by  the  judgment  for  one  side  or  the  other,  but  not  until  after 
that — assuming  that  such  judgment  will  be  against  defend- 
ant— after  the  "  matter  in  litigation"  is  thus  adjudicated  and 
definitely  settled  and  closed,  can  any  question  occur  which 
affects  the  trust  of  the  assignee.  It  is  plain,  therefore,  that 
appellant  is  not  directly  interested  in  the  **  matter  in  litiga- 
tion." Whether  the  claim  against  the  defendant  thus  estab- 
lished by  the  decision  of  the  **  matter  in  litigation"  shall  be 
paid  from  the  assigned  estate  is  another  and  an  independ- 
ent question.  The  principle  involved  is  much  like  that  in 
Leme  v.  Hartooody  28  Minn.  428,  where  subsequent  attach- 
ing creditors  sought  to  intervene  to  defend  a  then  pending 
action  against  their  debtor,  in  which  his  property  had  also 
been  attached,  on  the  ground  that  the  alleged  cause  of  actiom 
in  the  first  suit  was  fraudulent    The  intervenora  there,  at 
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here,  desired  to  prevent  a  judgment  againBt  the  defendant^ 
because  they  anticipated  that  such  judgment  would  have 
to  be  paid  out  of  property  to  which  they  were  looking  for 
payment  of  their  claims,  but  '^^  the  court  held  that  their 
interest  was  not  the  direct  interest  in  the  matter  in  litiga- 
tion contemplated  by  the  statute:  See,  also,  as  bearing  upon 
this  question,  OcUe  y.  ShUlocky  4  Dak.  182,  appealed  to  United 
States  supreme  court,  and  reported  in  Smith  y.  OcUe,  144 
U.  S.  609;  Harlan  v.  Eureka  Min.  Co.,  10  Ney.  92;  Lim- 
herg  y.  Higginbotfiamy  11  Col.  316.  Whether  or  not  in  any 
case  there  might  be  extraordinary  circumstances  which 
would  entitle  an  assignee  to  intervene  in  a  purely  personal 
action  against  his  assignor,  it  is  not  necessary  now  to  con- 
sider. No  unusual  facts  are  alleged  here.  The  right  is 
claimed  by  appellant  solely  on  the  ground  that  he  is  as- 
signee. We  think  the  action  of  the  circuit  court  denying 
appellant's  petition  to  intervene  was  right,  and  it  is  Affirmed. 
All  the  judges  concurring. 


Ihtbrvsntion  —  Intbrist  Nkoksabt  to  BifnTLS  Third  Fabvt  lo 
pRiviLioa  OT.— The  interest  which  entitles  a  party  to  intervene  in  an 
action  between  other  parties  mast  be  in  the  matter  in  litigation  in  the  ndt 
aa  originally  brought,  and  of  snoh  a  direot  and  immediate  charaoter  that  the 
interrenor  will  either  gain  or  lose  by  the  direct  legal  effect  of  the  judgment 
therein!  Dennit  ▼.  Spencer,  51  Minn.  269;  38  Am.  St.  Rep.  499,  and  noteu 
This  subject  is  disonssed  at  length  in  the  notes  to  Laeroia  w»  Memard^  If 
Am.  Dea  16^  and  Brown  v.  ^oti^  16  Am.  Dec  178. 


EvENsoN  V.  Wbbstbb. 

[8  South  Dakota,  S82.] 

Aptilijlti  Proordurk. — One  who  relies  upon  the  inenffidenf^  of  ttie  ert 
dence  to  sustain  the  verdict  of  a  jury  or  the  finding  of  a  oonri  mosl 
move  for  a  new  triaU  Otherwise  a  supreme  oonrt  oannoft  review  the 
evidence  upon  appeal. 

Drrd  to  Ck>MVBT,  What  n  Sutfioirnt.— A  paper  commenoing  with  a 
statement  that  it  is  a  will  between  S.  8.  and  H.  L.,  by  which  8.  8. 
declares  that  he  has  made  agreement  with  H.  Lb  that  the  latter  ie 
to  take  care  of  him  until  his  death  day,  and  that  8.  S.  gives  fl.  I* 
all  his  goods,  chattels,  and  real  estate,  except  fifty  dollars^  which  he 
leaves  to  G.  J.,  and  that  H.  Lb  is  to  pay  O.  J.  when  the  land  is  aoM^ 
or  within  five  yean  from  date,  is»  when  dated  and  signed  by  8b  &.  a 
sufficient  conveyance  of  his  real  property. 

A  Drrd  Oon8I8T8  ot  the  name  of  the  parties,  the  consideration,  a  deecrip* 
tion  of  the  subject  granted,  the  quantity  of  the  interest  ooaveyed,  nnd^ 
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iMily,  tht  conditionB,  reaenrationa^  or  oovenanta,  if  any  there  be.  Any 
words  indicating  an  intention  to  transfer  the  estate,  interest^  or  claim 
of  the  grantor  are  sufficient  to  constitute  a  deed. 

A  00HTSTA50B  UF05  CONDITIONS  SuBSBQusNT  passes  the  title  to  the 
grantee,  anbject  to  be  divested  by  the  failure  to  perform  the  oondi* 
tiona. 

Iroppsl. — Iv,  AiTBR  THB  ExKOUTioN  of  a  paper  styled  therein  as  a  will, 
but  purporting  to  give  all  the  property  of  the  signer  to  another  person, 
a  sister  of  the  signer  executes  another  paper  that  she  will  not  mako 
any  claim  of  the  property  or  estate  of  such  signer,  she  ia  estopped  from 
thereafter  asserting  any  claim  of  title  to  auch  property* 

Palmer  &  Rogde^  for  the  appellant. 

DaviSf  Lyon  &  Oates^  for  the  respondenti 

Corson,  J.  This  was  an  action  brought  by  the  plain* 
as  the  sister  and  only  heir  of  Staale  Simonson,  deceased,  to 
recover  the  possession  of  one  hundred  and  sixty  acres  of  land 
in  Minnehaha  county,  of  which  it  is  alleged  said  Simonson 
died  seised.  The  case  was  tried  by  the  court  without  a  jury, 
and,  upon  the  facts  found  by  the  court,  and  its  conclusions  of 
law,  judgment  was  rendered  for  the  defendant.  From  this 
judgment  the  plaintiff  appeals. 

Numerous  errors  are  assigned,  nearly  all  of  which  specify, 
as  grounds  of  error,  the  insufficiency  of  the  evidence  to  justify 
the  findings.  Counsel  for  defendant  and  respondent  object 
to  the  consideration  by  this  court  of  the  errors  assigned  as  to 
the  insufficiency  of  the  evidence  to  sustain  the  findings  upon 
the  grounds  that  no  motion  for  a  new  trial  was  made  in  the 
trial  court,  and  that,  by  reason  of  the  failure  of  appellant  to 
move  for  a  new  trial,  this  court  is  precluded  from  reviewing 
the  evidence  on  this  appeal.  ^*^^  It  does  not  appear  from  the 
abstract  that  a  motion  for  a  new  trial  was  made  in  the  court 
below,  and,  in  the  absence  of  such  showing,  this  court  will 
assume  that  no  such  motion  was  made.  In  the  case  of 
Pierce  v.  Manning^  2  S.  Dak.  517,  this  court,  on  a  full  con- 
aideration  and  careful  review  of  the  authorities,  held  that 
when  a  party  relies  upon  the  error  that  the  evidence  is  in- 
aofficient  to  justify  the  verdict  or  findings  of  a  court,  whether 
the  case  is  tried  by  the  court  or  a  jury,  he  must  move  for 
a  new  trial  in  the  trial  court  before  this  court  will  be  author- 
ised to  review  the  evidence  to  determine  its  sufficiency  to 
justify  the  verdict  or  findings  of  the  court.  The  raleas  laid 
down  in  that  decision  precludes  us  from  reviewing  the  evi- 
denoe  in  a  case  appealed  to  this  court  when  no  motion  for  a 
new  trial  has  been  made  in  the  court  below*    Upon  the 
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record,  therefore,  as  presented  in  this  case,  we  are  of  the 
opinion  that  the  objection  made  to  a  review  of  the  evidence 
mast  be  sustained,  and  that  the  errors  assigned  as  to  the  in- 
Bufficiency  of  the  evidence  to  justify  the  findings  of  the  court 
are  not  properly  before  us,  and  must  be  disregarded  by  us  oa 
this  appeal. 

•  All  the  errors  assigned  relating  to  the  insufficiency  of  the 
evidence  to  support  the  findings  being  eliminated  from  the 
case,  the  only  remaining  error  to  be  considered  is,  Do  the  find- 
ings support  the  judgment?  The  trial  court  found  that  ia 
November,  1879,  Staale  Simonson  was  the  owner  of  the  prem- 
ises in  controversy,  and  *'  that  on  the  twentieth  day  of  No* 
vember,  1879^  at  said  county  and  territory,  said  Staale 
Simonson  executed  and  delivered  to  one  Hans  Larsoa  m 
certain  instrument  in  writing,  of  which  the  following  is  a  copy: 

**  •  November  20,  1879. 

*^*  A  will  between  Staale  Simonson  and  Hans  Larson. 

*' '  I,  Staale  Simonson,  being  a  single  man,  about  sixty-four 
years  of  age,  and  have  never  been  married,  and  have  no 
children,  I  have  made  agreement  with  Hans  Larson  that  he 
is  and  shall  take  care  of  me  from  this  day  to  my  death  day, 
and  I,  Staale  Simonson,  give  him  all  of  my  goods  and  chattels 
and  real  estate,  all  property  of  all  kinds  of  any  description 
that  I  own,  except  fifty  dollars,  which  I  give  Gureue  John- 
son. Hans  Larson  is  to  pay  her  when  the  land  is  sold  or 
within  five  years  from  date.  There  is  no  person  of  any  if  my 
relation  that  have  any  right  to  any  of  said  '^^  property  ex* 
cept  all  debts  shall  be  paid  by  Hans  Larson  that  I  owe,  the 
mortgage  against  the  land  and  other  debts.  The  desoriptioa 
of  the  land:  S.  W.  qr.  a  26,  T.  101.  R.  48. 

hfi 

^'Staalb  X  SuoRsoa; 


•*  *  Witnesses: 

•* '  Ole  Bergeson, 
«•  •  Ole  S.  Neste.' 

^  The  court  also  finds  that  said  Larson  paid  all  the  debts 
of  the  estate  (including  legacy),  amounting  to  $818.S3;  thai 
Simonson  boarded  with  Larson  during  the  winter  and  pari  of 
the  summer  before  his  death;  and  that  said  Larsoa  has  per* 
formed  each  and  every  act  required  of  him  by  the  eaid  in- 
strument. The  court  further  finds  that  on  November  29, 
1879,  the  plaintiff  executed  and  delivered  to  said  Larson  the 
following  instrument  in  writing: 
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«*NoTember28,1879. 
^'Agreement  is  made  between  Hans  Larson,  Staale  Si- 
monaon,  Sister  Marie  Anne  Eveneon,  and  her  heirs,  that  she 
shall  get  a  team,  harness,  and  wagon,  free  from  encumbrance, 
and  own  it  as  her  own  property,  of  the  estate  that  was  given 
to  Hans  Larson  by  Staale  Simonson  a  few  days  ago,  and  that 
■aid  Marie  Anne  Bvenson  agree  by  several  witnesses  that  she 
and  her  heirs  shall  never  privately  or  by  law  make  no  more 
charges  against  the  said  estate  except  the  fifty  dollars  men* 
tioned  in  the  will  ^ ,  ^,  .         ^'  _ 

"^'MaBIKAnNB    X    BVBNSON/ 

mark. 

"  And  that  she  received  the  team,  harness,  and  wagon,  and 
letained  them.  The  court  further  finds  that  said  Staale 
Simonson  intended  that  the  title  to  said  land  should  vest  in 
said  Larson  prior  to  his  death;  that  the  value  of  said  prem* 
ises  so  intended  to  be  transferred  to  said  Larson  was  in  No- 
vember, 1879,  $400,  and  that  the  defendant  has  succeeded  to 
said  Larson's  title. 

^'Upon  the  findings  of  fact  the  court  concludes  as  matter 
of  law:  1.  That  the  execution  and  delivery  of  the  instrument 
set  out  in  finding  No.  2,  and  the  performance  of  the  condi- 
tions subsequent  therein  contained  by  Hans  Larson,  oper- 
ated, under  the  laws  of  Dakota  territory,  to  vest,  and  did 
vest,  the  title  to  the  property  ^^"^  in  dispute  in  Hans  Larson; 
2.  That  the  plaintiff  is  estopped  by  her  agreement  set  out  in 
finding  No.  11  from  claiming  or  asserting  any  right,  title,  or 
interest  in  or  to  said  premises;  .  .  •*  .  3.  That  the  defendant 
is  entitled  to  judgment  of  dismissal  of  the  action,  and  for 
his  costs." 

1.  It  is  contended  by  the  learned  counsel  for  the  appellant 
that  the  trial  court  erred  in  holding  that  the  instrument 
signed  by  Simonson  was  sufiQcient  to  transfer  the  title  of  the 
property  in  controversy  to  Larson;  and  they  insist  that  it 
was  *' either  an  unsuccessful  attempt  at  making  a  will,  an 
unfinished  and  incomplete  contract,  or  a  simple  and  pure 
proposal.''  But  we  are  of  the  opinion  that  the  learned  court 
below  gave  to  the  instrument  the  proper  construction.  While 
the  document  is  informal,  and  is  designated  *'  a  will,"  the  in- 
tention of  Simonson  to  transfer  the  title  of  the  property  to 
Larson  is,  we  think,  clear  from  the  language  of  the  instru- 
ment, construed  in  connection  with  the  other  facts  proved. 
No  particular  form  for  a  conveyance  is  prescribed  by  the 
statutes  of  this  state  other  than  a  short  form,  which  it  is  pro- 
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Tided  may  be  used:  Comp.  Laws,  sec.  8247.  Bnt  by  sectioik 
8245  it  is  provided  that  ^'an  estate  in  real  property  .... 
can  only  be  transferred  ....  by  an  instrument  in  writing, 
subscribed  by  the  party  disposing  of  the  same."  This  lan- 
guage clearly  indicates  that  such  an  estate  may  be  traoa* 
ferred  by  any  instrument  in  writing,  subscribed  by  the  party, 
without  seal  (sec.  3246),  without  words  of  inheritance  (sec 
8241),  and  without  livery  of  seisin. 

Mr.  Chancellor  Kent  in  his  Commentaries,  defining  what  a 
deed  shall  contain,  says:  *'A  deed  consists  of  the  names  of 
the  parties,  the  consideration  for  which  the  land  was  sold, 
the  description  of  the  subject  granted,  the  quantity  of  inter- 
est conveyed,  and,  lastly,  the  conditions,  reservations,  and 
covenants,  if  there  be  any":  4  Kent's  Commentaries,  460. 
Again,  speaking  of  conveyances,  he  says:  ^*I  should  presume 
under  the  New  York  statute  the  operative  word  of  a  convey- 
ance is  'grant';  but,  as  other  modes  of  conveyance  operate 
equally  as  grants,  any  words  showing  an  intention  of  the 
parties  to  convey  would  be  sufScient ":  4  Kent's  Commen- 
taries, 492.  And  in  a  footnote  to  same  page  the  annotator 
says:  "The  word  *  convey,'  or  the  word  ■**  *  assign,'  or  the 
word  'transfer,'  would  probably  be  sufficient.  It  is  made 
the  duty  of  the  courts  in  the  construction  of  every  instru- 
ment conveying  an  estate  to  carry  into  effect  the  intent  of 
the  parties,  and  that  intent  may  as  certainly  appear  by  these 
words  as  any  other":  Lambert  v.  Smithy  9  Or.  185;  McVey  v. 
Oreen  Bay  etc.  Ry,  Co^  42  Wis.  532.  And  Chancellor  Kent 
cites  with  approbation  the  stateinent  of  Lord  Coke  that,  ''if 
a  deed  of  feoffment  be  without  premises,  ....  it  is  still  a 
good  deed  if  it  gives  the  land  to  another  and  to  his  heirs, 
without  saying  more,  provided  it  be  sealed  and  delivered, 
and  be  accompanied  with  livery":  4  Kent's  Commentaries, 
460,  461.  As  we  have  seen,  in  this  state  the  failure  to 
affix  a  seal  does  not  invalidate  a  deed;  neither  does  the  fail- 
ure to  insert  words  of  inheritance  impair  its  validity  as  a 
deed,  and  no  livery  of  seisin  is  necessary;  and  any  words 
will  be  sufficient  if  they  clearly  manifest  the  intention  to 
transfer  the  estate:  Doe  v.  Hines,  Bush.  343;  59  Am.  Dec.  559; 
5  Am.  &  Eng.  Ency.  of  Law.  438;  Waiters  v.  Bredin,  70  Pa.  St. 
235;  Lynch  v.  Livingatonf  8  Barb.  463;  Field  v.  Columbet^  4 
Saw.  523.  In  the  latter  case  Mr.  Justice  Field,  in  passing 
upon  the  sufficiency  of  a  deed  in  which  the  only  words  of 
traiisfer  used  were  "remise,  release,  and  quitclaim,"  Bays: 
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^^Any  words  in  a  deed  indicating  an  intention  to  transfer  the 
estate,  interest,  or  claim  of  the  grantor  will  be  sufficient  as  a 
oonyeyance,  whether  they  be  such  as  were  generally  used  in 
a  deed  of  feoffment,  or  of  bargain  and  sale,  or  of  release, 
irrespective  of  the  fact  of  possession  of  grantor  or  grantee, 
or  of  the  statute  of  uses."     The  instrument  in  controversy, 
although  it  uses  the  word  "give"  instead  of  "grant,"  comes, 
we  think,  within  the  letter  and  spirit  of  the  rule  as  laid 
<lown  in  these  authorities.     While  our  statute  uses  the  term 
"  grant,"  and  in  the  form  given  uses  that  term,  yet  to  con- 
stitute a  grant  it  is  not  indispensable  that  technical  words 
be  used.     Any  words  that  manifest  the  same  intent  will  suf- 
fice: Anderson's  Law  Dictionary,  494;  East  Jersey  Iron  Co.  v. 
Wright,  82  N.  J.  Eq.  252;  Barksdale  v.  Hairston^  81  Va.  765. 
But,  giving  to  the  instrument  the  most  favorable  construction 
for  the  appellant — that  of  a  conveyance  upon  conditions  sub- 
sequent— still  we  are  of  the  opinion  that  the  title  was  good 
in  Larson.     In  such  a  conveyance  the  title  passes  to  the 
grantee',  subject  to  be  divested  upon  a  failure  to  perform  the 
conditions.     •*•  This  is  apparent  from  subdivision  6,  section 
3254,  which  provides:  "Where  a  grant  is  made  upon  con- 
dition subsequent,  and  is  subsequently  defeated  by  the  non- 
performance of  the  condition,  the  person  otherwise  entitled 
to  hold  under  the  grant  must  reconvey  the  property  to  the 
grantor  or  his  successors  by  grant  duly  acknowledged."     Of 
course  no  reconveyance  would  be  necessary,  unless  the  title 
passed  by  the  original  grant.    The  rule  that  the  title  passes 
in  such  conveyances  is  generally  recognized:  Towle  v.  Reinr 
seriy  70  N.  Y.  303;  4  Kent's  Commentaries,  125;  2   Black- 
stone's  Commentaries,  164.     In  this  case  the  court  finds  that 
Larson  performed  each  and  every  part  of  said  agreement; 
hence  the  conditions  subsequent  were  fully  performed,  leav- 
ing in  Larson  a  perfect  title. 

2.  If  there  were  any  doubt  of  the  correctness  of  the  forego- 
ing propositions,  we  think  by  the  document  signed  by  the 
plaintiff  she  is  estopped  to  maintain  this  action,  or  to  claim 
or  assert  any  interest  in  the  property.  It  is  true  this  agree- 
ment, like  the  former  instrument  we  have  been  considering, 
was  informal,  but  the  intention  of  the  plaintiff  to  release  her 
interest  in  the  estate  seems  clear.  The  estate  was  found  to 
be  of  the  value  of  four  hundred  dollars  at  that  time,  and 
there  were  debts  to  be  paid,  amounting,  as  we  have  seen,  to 
three  hundred  and  thirteen  dollars  and  sixty-five  cents.    li 
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was  qoite  reasonable  and  natural,  therefore,  that  in  oonsid* 
oration  of  the  property  mentioned,  found  to  be  of  the  value 
of  sixty-seven  dollars,  which  she  received,  and,  so  far  as  the 
record  shows,  still  retains,  she  was  willing  to  release  all 
claims  upon  the  estate*  This  was  evidently  her  understand* 
ing  of  the  agreement,  as  she  does  not  appear  to  have  made 
any  claim  to  the  property  until  several  years  had  elapsed 
after  this  agreement  was  executed.  We  think  the  learned 
eourt  was  therefore  correct  in  holding  that  this  agreement 
estopped  her  from  claiming  this  property  from  the  grantee  of 
Larson,  and  that  it  in  effect  was  a  release  for  her  interest  in 
the  estate*  These  instruments,  made,  as  they  evidently  were, 
by  persons  only  slightly  acquainted  with  our  language,  and 
unaccustomed  to  preparing  legal  documents,  should  not  be 
subjected  to  the  same  strict  rules  of  construction  that  would 
be  applied  to  documents  prepared  by  lawyers  or  persons 
familiar  with  the  usual  manner  of  transacting  legal  business; 
and,  if  sufficient  appears  to  enable  a  court  to  discover  the 
intention  of  the  parties,  that  intention  '^  should  be  carried 
into  effect  if  it  can  be  done  consistently  with  the  rules^'of 
law.  The  orthography  of  the  instruments  in  controversy 
was  much  more  faulty  than  the  grammatical  arrangement, 
but  we  have  taken  the  liberty  to  correct  them  in  the  former 
respect.  Our  conclusions  are  that  the  court  gave  the  proper 
constructions  to  the  two  instruments  set  out  in  the  findings 
of  fact,  and  that  under  the  document  signed  by  Simonsoa 
the  property  in  question  was  transferred  to  Larson;  and  that 
the  instrument  was  in  effect  a  deed,  or  at  least  a  deed  with 
conditions  subsequent;  and  that,  if  the  document  did  not  in 
fact  constitute  such  a  conveyance,  the  plaintiff  is  estopped 
from  claiming  the  property  by  the  agreement  or  release 
signed  by  her.  Under  either  view  the  plaintiff  was  not  en* 
titled  to  recover,  and  the  judgment  of  the  court  below  ib 
therefore  affirmed. 

All  the  judges  concurring. 


Buds — SufnoisNor  or.— No  prociae  teolinioal  words  are  required  to  bo 
used  in  a  oonveyanoe  of  real  property.  The  use  of  any  words  which  amount 
to  a  present  oontract  of  bargain  and  sale  is  tnffioienti  Harknoe  r,  Sudgitu, 
S4  Tez.  107;  81  Am.  St.  Bep.  21,  and  extended  note. 

Dmds^Oontbtanob  upon  CoNBinoir  &uBSEqvmvT^FoBrEnvmm  loa 
Bbsach  or.— This  question  will  be  found  fully  treated  in  the  extended  note 
to  Orou  ▼.  Caraon,  44  Am.  Deo.  743,  and  in  the  notes  to  Ruddiekr,  8L 
etc  Ry,  Co.,  38  Am.  St  Rep.  675,  and  Po9t  r.  Weii,  IS  Am.  St  Rep.  819. 
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State  v.  Knight, 

[8  BomH  Dakota,  6O0l] 

Ctanmr,  Jusomxht  ior.— A  Writ  ov  Erroe  Lirs  to  reTiew  r  ]adg- 
mant  or  order  finding  a  person  guilty  of  contempt  of  court,  and  pre* 
•eribing  the  paniehment  to  be  suffered  therefor. 

OojrTRMPT— Procrrdinos  to  Punish,  Whrn  Criminal  nr  Thrib  Char- 
AOTRR.*-If  a  contempt  consists  of  doing  a  forbidden  act,  injurious  to 
the  opposite  party,  the  process  for  its  punishment  is  criminal,  and  r 
Judgment  of  conviction  can  be  reriewed  by  a  writ  of  error  if  the  statute 
of  the  state  authorises  the  issue  of  that  writ  to  remove  for  ezaminatioa 
and  review  the  record  of  criminal  actions.' 

€6RTRMPTS. — ^A  JUDQMRNT  CONYIOTIRO  AND  PUNISHINO  OnR  lOB  A  CON- 

TRMFT  OF  Court  mat  rr  Reyirwrd  and  Srt  Asidr  Onlt  for  want 
of  jurisdiction  of  the  court  over  the  subject  matter,  or  the  defendant, 
or  for  want  of  power  to  render  the  particular  judgment  or  order  com- 
plained of.    The  finding  of  the  court  upon  a  question  of  fact  will  not 
be  reviewed. 
iK^VNcnoN,  CoNTRMFT  IH  DisRROARDiNO.  ^If  persous  rccelTe  a  telegram, 
purporting  to  be  signed  by  one  who  is  known  to  them  to  be  a  judge, 
Rtating  that  he  had  signed  an  order  restraining  a  sale,  neverthelesa 
proceed  with  such  sale,  and  upon  proceedings  against  them  are  adjudged 
to  have  committed  a  contempt  of  court,  the  judgment  convicting  them 
and  fixing  their  punishment  will  not  be  set  aside  on  writ  of  error,  al- 
though the  injunction  or  restraining  order  was  not  personally  served 
upon  them,  and  they  had  ro  knowledge  thereof  other  than  that  re* 
oeived  by  the  telegram. 

H.  R.  Turner  and  Taubman  &  Potter^  for  the  plaintiffs  Id 
error. 

Robert  Dollardy  attorney  general^  and  J.  H.  MeCoy,  for  the 
respondent. 

•**  Bennett,  P.  J.  On  the  seventeenth  day  of  October,  1891, 
u  order  was  made  by  the  judge  of  the  fifth  jodicial  circuit, 
directed  to  A.  M.  Knight,  his  agents  and  attorneys,  restrain^ 
ing  them  from  making  a  sale  by  advertisement  of  certain 
mortgaged  property.  The  sale  under  said  foreclosure  had 
been  previously  fixed  for  2  o'clock  p.  m.,  on  the  seventeenth 
day  of  October,  at  Langford,  South  Dakota,  distant  from  the 
place  where  the  order  was  made  some  fifty  miles.  About 
1  o'clock  of  that  day  one  La  Due,  the  mortgagor  in  said 
mortgage,  received  the  following  telegram,  written  upon  one 
of  the  Western  Union  Telegraph  Company's  blanks: 

"  Aberdeen,  S.  D.,  10/17,  1891. 
•*  To  Frank  La  Due,  Langfordj  8.  Z>., 

**Have   signed    order  restraining  sale  under    mortgage^ 
Frank  La  Due  to  A.  M.  Knight.  A.  W.  Campbell." 
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A.  W.  Campbell  was  the  judge  of  the  fifth  judicial  circuit, 
but  did  not  sign  the  telegram  officially.  This  telegram  was 
exhibited  to  the  defendants,  Daniel  Knight  and  Daniel  Hub- 
bard, the  agents  of  A.  M.  Knight,  a  short  time  before  the  sale, 
by  La  Due,  the  mortgagor,  who  requested  them  to  refrain 
from  selling  the  property.  The  defendants  disregarded  the 
telegram,  and  proceeded  to  make  the  sale.  Upon  an  affida- 
vit setting  out  these  facts  the  judge  made  an  order  requiring 
the  defendants  to  appear  at  the  January  term,  1892,  of  the 
<;ircuit  court  of  Marshall  county,  and  show  cause  why  they 
should  not  be  punished  for  contempt  for  willfully  disobeying 
his  order.  Upon  the  return  day  the  defendants  appeared, 
and,  after  hearing  the  evidence  in  the  case,  the  defendants 
were  adjudged  guilty  of  contempt,  and  fined  twenty-five  dol- 
lars each,  and  ordered  committed  to  the  county  jail  until 
said  fine  was  paid.     To  this  order  the  writ  of  error  is  issued. 

'^'  We  are  confronted  at  the  threshold  with  the  objection 
that  a  writ  of  error  does  not  lie  in  a  case  of  this  character. 
If  the  objection  be  well  taken  it  is  certainly  fatal  to  this  pro- 
ceeding, and  the  only  order  that  can  properly  be  made  by  this 
court  is  one  dismissing  the  writ.  At  common  law,  judgments 
of  superior  courts  of  record  in  matters  of  contempt  were  final, 
and  not  revisable  in  any  other  court  upon  appeal  or  writ  of 
«rror.  By  statute  in  some  states  the  remedy  by  appeal  and 
writ  of  error  has  been  given.  There  is  no  good  reason,  how- 
ever, in  any  case  that  we  have  examined,  why  cases  of  con- 
tempt are  not  subject  to  review  in  some  manner  by  an 
appellate  court:  Ez  parte  Rowe^  7  Cal.  175;  Ex  parte  Lang- 
don,  25  Vt.  680;  Baltimore  etc.  R.  R.  Co.  v.  City  of  Wheeling,  13 
Gratt  40;  Stuart  v.  People^  8  Scam.  895;  Yatee  v.  People^  6 
Johns.  337.  The  power  to  punish  for  contempt  is  one  of  the 
highest  prerogatives  of  a  court  of  justice,  and  is  inherent 
in  it.  Without  it  the  citizen  would  be  without  protection 
•or  security,  and  upon  its  bold  and  prudent  exercise  depend 
the  respect,  the  dignity,  and  efficiency  of  courts  of  justioe 
as  arbiters  of  human  rights.  The  mandates  of  a  court 
must  in  all  cases  be  obeyed:  Cossart  v.  Statey  14  Ark.  541; 
Ez  parte  Robinson,  19  Wall.  505;  Ex  parte  Smith,  28  Ind. 
47;  In  re  Moore,  63  N.  C.  897;  State  v.  Earl,  41  Ind.  464; 
Taylor  v.  Moffatt,  2  Blackf.  305;  People  v.  Pirjenbrink,  96  IlL 
^8.  If  wrong  be  done  a  citizen  by  error  of  facts  or  judgment 
in  the  exercise  of  this  power,  there  must  be  some  channel  of 
redress  provided  by  law  to  rectify  the  wrong.    In  the  absence 
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of  statutory  enactments  there  must  be  some  tribunal  to  review 
-and  correct  this  error,  and  some  road  leading  to  that  tribunal 
which  aggrieved  parties  mav  take  to  reach  it.    The  practice 
of  bringing  up  for  the  consideration  of  appellate  courts  con- 
tempt proceedings  by  writ  of  error  to  the  final  judgment  has 
been  allowed  in  many  of  the  states:  See  cases  cited  above; 
Winkelman  v.  People,  50  111.  449;  Butler  v.  People,  2  Col.  295; 
Storey  v.  People,  79  111.  45;  22  Am.  Rep.  158;  Myers  v.  State, 
-46  Ohio  St.  473;  15  Am.  St.  Rep.  638;  Wyatt  y.  People,  17  Col. 
:252.    In  other  states  the  writs  of  certiorari  and  habeas  corpus 
have  been  resorted  to:  State  v.  Leftwich,  41  Minn.  42;  Brown 
County  V.  Winona  etc.  Land  Co.,  38  Minn.  397;  In  re  Fanning, 
40  Minn.  4;  Batchelder  v.  Moore,  42  Cal.  413.    But  under  our 
^^'  statute  it  would  seem  that  the  writ  of  error  was  the  most 
appropriate  mode  to  reach  the  desired  end.     Under  the  com- 
mon law  writs  of  error  were  considered  writs  of  right,  and 
issued  of  course  in  all  criminal  cases  not  capital.    In  capital 
oriminal  cases  it  was  a  writ  of  grace,  and  issued  on  motion  or 
petition:  See  Yatea  v.  People,  6  Johns.  372,  where  a  large  num- 
ber of  cases  are  cited,  and  an  able  and  extensive  exposition  of 
proceedings  in  contempt  is  made  by  the  court.    Under  our 
«tatute  writs  of  error  are  used  to  remove  to  this  court,  for  exam- 
ination and  review,  the  record  in  criminal  actions;  these  writs 
to  be  allowed  in  all  cases  from  the  final  decisions  of  inferior 
oourts,  under  such  regulations  as  are  prescribed  by  law.    The 
writ  may  be  sued  out  by  the  defendant  from  a  final  judg- 
ment of  conviction,  from  an  order  refusing  a  motion  in  arrest 
of  judgment,  or  from  an  order  refusing  a   new  trial:    See 
</Omp.  Laws,  sees.  7499,  7500,  7502.    The  question  of  review 
by  writ  of  error  would  then  seem  to  rest  upon  the  proposition 
as  to  whether  contempt  of  court  is  a  specific  criminal  ofiense 
or  not.    It  is  no  doubt  true  that  attachment  for  contempt  is 
sometimes  regarded  as  process  in  a  civil  action. 

Blackstone  (4  Blackstone's  Commentaries,  c.  20)  treats  of 
oontempt  under  the  head  of  ''  Summary  Convictions."  They 
are  classed  with  other  misdemeanors,  from  which  they  are 
-distinguished  only  by  the  mode  in  which  they  are  prosecuted; 
every  superior  court  being  necessarily  invested  with  juris- 
-diction  to  pnnish  contempt  of  its  aathority  by  summary 
process.  After  enumerating  the  different  species  of  oon- 
tempt, he  mentions  ''  (hose  committed  by  parties  to  any  suit 
or  proceeding  before  the  court,  as  by  disobedience  of  any 
role  or  order  made  in  the  progress  of  a  cause  by  nonpay- 
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ment  of  costs  awarded  by  the  court  upon  a  motion,  or  by 
nonobservance  of  awards  duly  made  by  arbitrators  or  nm* 
pires,  after  having  entered  into  a  rule  for  submitting  to  such 
determination.  Indeed,  the  attachment  for  most  of  the  spe- 
cies  of  contempt,  and  especially  for  nonpayment  of  cost» 
and  nonperformance  of  awards,  is  to  be  looked  upon  rather 
as  a  civil  execution  for  the  benefit  of  the  injured  party, 
though  carried  on  in  the  shape  of  a  criminal  process  of  con* 
tempt  of  the  authority  of  the  court;  and  therefore  it  hatb- 
been  held  that  such  contempt,  and  process  thereon,  being 
properly  the  civil  remedy  *^^  of  individuals  for  a  private 
injury,  are  not  released  or  affected  by  the  general  act  of 
pardon."  Then  by  a  parity  of  reasoning  it  would  seem  that 
civil  contempts  would  be  appealable  under  the  provision  of 
the  statute  regulating  appeals.  But  the  question  remain* 
whether  the  contempt  alleged  against  the  plaintiffs  in  error 
in  the  case  at  bar  is  one  of  these.  It  arose  in  the  alleged 
disobedience  of  an  injunction  order  restraining  the  plaintiffs 
in  error  from  foreclosing  a  mortgage,  and  so  far  it  would 
probably  come  within  those  classes  of  cases  described  by 
Blackstone  in  the  above  quotation.  His  language  is  ^*  most 
of  the  species,"  and  the  examples  given  in  illustration  are  of 
nonpayment  of  costs  and  nonperformance  of  awards.  These 
exam*  les  clearly  indicate  the  criterion  by  which  it  may  be 
determined  whether  the  process  is  civil  or  criminal.  If  the 
contempt  consists  in  the  refusal  of  a  party  to  do  something 
which  he  is  ordered  to  do  for  the  benefit  or  advantage  of  the 
opposite  party,  the  process  is  civil,  and  he  stands  committed 
till  he  complies  with  the  order.  The  order  in  such  a  case  i» 
not  in  the  nature  of  a  punishment,  but  is  coercive,  to  com* 
pel  him  to  act  in  accordance  with  the  order  of  the  court.  If^ 
on  the  other  hand,  the  contempt  consists  in  the  doing  of  a 
forbidden  act,  injurious  to  the  opposite  party,  the  process  is 
criminal,  and  conviction  is  followed  by  fine  or  imprisonment, 
or  both;  and  this  is  by  way  of  punishment.  In  one  case  the 
private  party  is  interested  in  the  enforcement  of  the  order, 
and  the  moment  be  is  satisfied  the  imprisonment  ceases.  On 
the  other  hand,  the  state  alone  is  interested  in  the  enforce* 
ment  of  the  penalty,  it  being  a  punishment  which  operates 
in  terrorem^  and  by  that. means  has  a  tendency  to  prevent  a 
repetition  of  the  offense  in  other  similar  cases.  This  rule,  as 
definitely  stated,  has  not  been  expressly  recognized  by  any 
case  coming  under  our  observatioui  but  is  consistent  with  aU 
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the  decisions:  New  Orleans  t.  Steamship  Co.^  20  Wall.  887; 
Baitiniore  etc.  J2.  J2.  Co.  v.  Wheeling^  13  Gratt.  57;  Ex  parte 
Kearney^  7  Wheat.  88;  Stuart  y.  People,  8  Scam.  896;  Ex  parte 
Thatcher,  7  111.  170;  Crook  v.  People,  16  111.  586. 

In  the  case  of  Ex  parte  Thatcher,  7  111.  170,  Justice  Scates 
6aid:  "It  is  indeed  denied  that  any  appeal  or  writ  of  error 
lies  from  its  judgment  for  contempt  by  any  court.  I  will  not 
undertake  to  decide  '^*  the  general  question,  but  the  power 
has  its  limits.  The  court  may  not  treat  any  and  every  act 
as  a  contempt,  and  I  have  no  doubt  that  the  appellate  court 
may  revise  and  reverse  its  judgment  when  it  exceeds  its  ju- 
risdiction, by  treating  that  as  a  contempt  which  in  law  is  no 
contempt,  and  cannot  be.  The  supervision  will  be  to  ascertain 
that  fact."  This  case  was  brought  to  the  supreme  court  by 
writ  of  error. 

In  the  case  of  New  Orleans  v.  Steamship  Co.,  20  Wall.  887, 
Judge  Swayne,  in  delivering  the  opinion  of  the  court,  said: 
^'  Contempt  is  a  specific  criminal  offense.  The  imposition  of 
the  fine  was  a  judgment  in  a  criminal  case.  That  part  of  the 
decree  is  as  distinct  from  the  residue  as  if  it  were  a  judgment 
upon  an  indictment  for  perjury  committed  in  a  deposition 
read  at  the  hearing.  This  court  can  take  cognizance  of  a 
<;riminal  case  only  upon  a  certificate  of  division  in  opinion," 
and  dismissed  the  writ  of  error  because  the  supreme  court 
had  no  jurisdiction  to  review  a  criminal  offense.  Baltimore 
etc.  R.  R.  Co.  V.  Wheeling,  13  Gratt.  57,  was  a  case  brought  to 
the  supreme  court,  the  defendant  having  been  fined  for  con- 
tempt in  disobeying  an  interlocutory  order  made  in  a  case. 
The  court  said:  '*A  contempt  of  court  is  in  the  nature  of  a 
criminal  offense,  and  the  proceeding  for  its  punishment  is  in 
the  nature  of  a  criminal  proceeding.  The  judgment  in  such 
a  proceeding  can  be  reviewed  by  a  superior  tribunal  only  by 
writ  of  error,  and  not  always  in  that  way."  To  the  same 
effect  see  Fischer  v.  Hayes,  6  Fed.  Bep.  68.  The  case  at  bar, 
under  the  rule  above  announced,  presents  a  contempt  proceed- 
ing in  the  nature  of  a  criminal  action,  and  we  think  it  was 
properly  brought  to  this  court  by  writ  of  error.  Consequently, 
the  objection  made  by  the  attorney  general  cannot  be  sus- 
tained. The  cases  of  Hayes  v.  Fischer,  102  U.  B.  121;  Ex 
parte  Kearney,  7  Wheat.  88,  and  New  Orleans  y.  Steamship 
Co.,  20  Wall.  887,  cited  by  the  attorney  general,  while  sus- 
taining the  position  that  contempt  proceedings  are  criminal 
in  their  nature,  and  for  that  reason  the  supreme  court  of  th« 
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United  States  would  not  take  jurisdiction  of  them,  do  not 
decide  that  writ  of  error  was  not  the  proper  process  for 
bringing  up  the  cases  for  review,  and  they  are  not  proper 
authorities  to  sustain  the  objection  that  this  is  not  the  proper 
remedy. 

•*•  Haying  held  that  writ  of  error  is  the  proper  mode  of 
bringing  up  for  review  criminal  contempt  proceedings,  the 
next  question  is,  To  what  extent  will  such  proceedings  be 
reviewed?  It  seems  to  be  well  settled  that  contempt  orders 
or  judgments,  while  not  ordinarily  reversible  for  mere  error, 
may  be  set  aside  for  want  of  jurisdiction  of  the  court  over 
the  subject  matter  or  the  defendant,  or  for  want  of  power  to 
render  the  particular  judgment  or  the  order  complained  of: 
Ex  parte  Reed,  100  U.  S.  13,  23;  Hayne  on  New  Trial  and 
Appeal,  sec.  198;  2  Bishop's  Criminal  Law,  sec.  268;  Vila$  v. 
Burton,  27  Vt  56;  People  v.  Kelly,  24  N.  Y.  74;  Phillipg  ▼. 
Welch,  11  Nev.  188;  State  v.  Galloway,  5  Cold.  827;  98  Am. 
Dec.  404.  Bishop,  in  the  section  cited,  «uj9ra,  says:  *'It  is 
not  within  the  plan  of  this  volume  to  discuss  questions  of 
practice,  yet  it  may  be  observed  that  the  very  nature  of  con- 
tempt  compels  the  court  against  which  it  is  committed  to 
proceed  against  it,  and,  if  the  court  has  jurisdiction,  precludes 
any  other  or  superior  tribunal  from  taking  cognizance  of  it, 
whether  directly  on  an  appeal,  or  otherwise.  Under  peculiar 
provisions  of  law,  however,  in  some  of  the  states,  and  the- 
pressure  of  modern  opinion,  the  superior  courts  do  in  a  meas- 
ure— not  fully — correct  errors  of  the  inferior  ones  in  the  mat* 
ter."  In  VUas  v.  Burton,  27  Vt.  56,  it  is  said:  ''  The  Bnglish 
courts  have  always  held  that  proceedings  for  contempt  in  one 
court,  when  the  court  has  jurisdiction  of  the  subject  matter 
and  of  the  parties,  are  not  revisable  in  any  other  court.  .... 
And  no  cases  are  brought  to  light  where  such  proceedings  in 
the  superior  court  have  ordinarily  been  held  revisable,  un» 
less  when  the  proceedings  were  so  irregular  as  to  be  against 
the  law,  and  to  give  the  court  no  proper  jurisdiction."  In 
the  case  of  People  v.  Kelly,  24  N.  Y.  74,  the  court  said:  **  The 
question  whether  the  alleged  offender  really  committed  the- 
act  charged  will  be' conclusively  determined  by  the  order  or 
judgment  of  the  court,  and  so  with  equivocal  acts,  which  maj 
be  culpable  or  innocent,  according  to  circumstances;  but^ 
when  the  act  is  necessarily  innocent  or  justifiable,  it  would  be 
preposterous  to  hold  it  a  cause  of  imprisonment*'  In  i%tU^ 
T«  Welch,  11  Nev.  188,  it  was  held  that  the  review  moat  be 
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limited  to  the  question  of  jurisdiction,  and  that  no  error  of 
fact  or  law  not  jurisdictional  in  character  could  be  consid- 
ered. These  decisions  are  in  harmony  with  the  decision  in 
California:  Ex  parte  PerHna,  18  Cal.  60;  People  v.  O'Neil,  47 
Cal.  •^^  109;  Roe  v.  Superior  Court,  60  Cal.  98;  Hayne  on 
New  Trial  and  Appeal,  198*  See,  iflso,  Romeyn  y.  CapliSj  17 
Mich.  456. 

While  we  have  jurisdiction  to  review  an  order  punishing 
for  a  criminal  contempt,  so  far  as  to  ascertain  whether  the 
court  inflicting  the  punishment  had  jurisdiction,  and  as  to 
whether  the  words  or  acts  charged  constitute  a  contempt, 
yet  the  decision  of  the  court  making  it  is  not  to  be  lightly 
reversed.  It  ought  not  to  be  reviewed  unless  it  is  apparent 
that  no  conten)pt  has  been  committed,  or  that  the  court 
exercised  its  authority  in  a  capricious,  oppressive,  or  arbi- 
trary manner.  A  case  might  arise,  even  if  the  court  has 
jurisdiction,  where  the  acts  alleged  as  a  contempt  were  not 
contemptuous,  nor  intended  to  be.  In  the  case  at  bar  there 
can  be  no  doubt  the  court  below  had  jurisdiction  to  punish 
for  contempt  a  person  who  willfully  and  intentionally  vio- 
lated an  order  of  court  restraining  and  forbidding  a  sale  of 
property  under  a  mortgage  foreclosure.  The  only  question, 
then,  arising  in  this  case  is  whether  the  act  of  the  plaintiffs 
Id  error  constitutes  a  contempt.  The  record  shows  that  such 
an  order  was  made,  and  it  is  alleged  that  it  was  brought  to 
the  knowledge  of  the  plaintiffs  in  error,  restraining  the  sale 
under  the  mortgage  of  Frank  La  Due  to  A.  M.  Knight;  yet, 
in  the  face  of  this  knowledge,  these  plaintiffs  in  error  did 
proceed  to  make  the  sale.  But  it  is  said  the  manner  in 
which  this  was  communicated  to  them  did  not  import  to 
them  such  a  legal  notice  as  they  were  bound  to  respect.  If 
we  were  inclined  to  agree  with  this  view  from  the  evidence, 
we  think,  under  the  rule  above  announced,  we  would  not  be 
justified  in  reversing  a  court  which  had  found  as  a  matter 
of  fact  to  the  contrary.  The  judgment  of  the  court  recites, 
after  hearing  the  afiSdavits  of  several  parties  and  the  argu- 
ment of  oounsel,  that  the  plaintiffs  in  error  did  willfully 
and  knowingly  violate  the  injunction  order,  and  are  guilty 
of  oontempU  This  finding  of  fact,  when  based  upon  con- 
flicting testimony  or  upon  testimony  which  is  susceptible  of 
more  than  one  construction,  will  not  be  set  aside  by  an 
appellate  court  The  plaintiffs  in  error  admit  the  receipt  of 
th#  telegram  stating  an  order  had  been  made  restraining 


816  Stats  9.  KmQBS.  [&  DakoUi 

them  firom  proceeding  with  the  sale.  This  was  received 
before  the  sale  had  taken  place.  They  do  not  deny  that 
they  knew  that  A.  W.  Campbell  was  the  judge  *^*  of  the 
circuit  court  of  the  county  in  which  the  sale  was  to  take 
place.  If  any  doubts  existed  as  to  the  genuineness  of  the 
telegram  there  could  have  been  no  serious  consequences  fol- 
lowing a  postponement  of  the  sale  until  such  time  as  this 
could  have  been  ascertained,  and  it  was  their  duty  to  have 
done  so.  Not  having  done  so,  as  reasonable  men  would  have 
done,  the  consequence  must  follow. 

The  judgment  of  the  court  below  is  affirmed* 

All  the  judges  concur. 

CoNTSMFT — When  Grimikal  PROCUDiNa.  — When  th«  ootiiempt  eoo- 
•iatt  of  ■omething  done  or  omitted  in  the  presenoe  of  th«  oourt  tending  to 
impede  or  interrupt  ite  prooeedings  or  lessen  its  dignity,  or  ont  of  its  prei- 
once  in  disregard  or  abuse  of  its  process,  or  in  doing  somo  aot  injnriooi  to 
a  party  protected  by  order  of  the  court  whioh  has  been  forbidden  by  iti 
order,  the  proceeding  is  pnnitive,  and  by  way  of  punishment  for  the  wronf* 
fol  act  and  to  rindicate  the  anthority  and  dignity  of  the  people  as  repi«- 
•ented  in  and  by  their  judicial  proceedings:  Letter  r.  Peopfs,  160  IlL  406; 
41  Am.  St.  Rep.  376,  and  note. 

CoMTSMFT— RsYisw  OT  JuDaicxNT  fOK.  —The  finding  of  a  oourt  that  s 
oontempt  has  been  committed  is  not  eonoluslTe  in  a  proceeding  by  a  writ 
of  review  if  it  further  appears  from  all  the  facta  diiadoeed  that  tite  seti 
charged,  and  found  could  in  no  circumstances  oonstitute  oontempt  of  eoart: 
In  re  Shortridge,  99  CaL  626;  37  Am.  St.  Hep.  78;  but  see  Leaier  r.  Peopk, 
160  lU.  408;  41  Am.  St  Bep.  376.  The  question  of  review  of  oontempt 
proceedings  wiU  be  found  thoroughly  treated  In  the  extended  notes  to 
Wuixen  T.  Board  qf  8upenfUor9f  40  Am.  81  Bapw  9^  and  Mum  T.  Pet/U, 
82  Am.  St  Repb  417. 
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Douglas  v.  James. 

[M  Vkbmomt,  21.] 

Will,  Ck>K8TRUonoN  ov— Childrbm,  Who  are.— Part  of  a  will  proHded 
M  follows:  "  I  give,  devise,  and  bequeath  all  the  remainder  of  my  et* 
tate,  real  and  personal,  in  equal  shares,  to  my  children  who  may  be  Ut* 
ing  at  the  time  of  my  decease,  daring  their  respective  natural  lives,  and^ 
after  their  respective  deaths,  in  eqnal  shares  to  their  respective  chil- 
dren; and  if  any  child  shall  have  died  previous  to  my  decease,  leaving 
children,  the  share  of  such  child  shall  go  to  his  or  her  children  in  eqnal 
shares;  provided,  that  if  any  of  my  said  children  shall  die  after  my 
decease,  without  children,  the  share  of  such  child  shall  be  equally 
divided  among  my  other  children  in  the  same  manner  as  my  other  es- 
tate." This  was  construed  to  let  in  the  grandson  of  one  of  the  testa- 
tor's danghters  so  that  he  took  the  share  of  his  grandmother  upon  her 
decease,  although  his  mother  had  died  before  the  making  of  the  will, 
and  his  grandmother  had  no  other  children. 

Ejectment.  Plea,  the  general  issue.  The  cause  was  tried 
by  the  court  upon  an  agreed  statement  of  facta.  There  was 
a  judgment  pro  forma  for  the  plaintiff,  and  the  defendant 
•xcepted. 

Stewart  A  WUds^  for  the  defendant. 

Button  &  Button^  for  the  plaintiff. 

"  RowELL,  J.  The  part  of  the  will  that  we  are  called 
upon  to  construe  reads  as  follows:  ^I  give,  devise,  and  be- 
queath all  the  remainder  of  my  estate,  real  and  personal,  in 
equal  shares,  to  my  children  who  may  be  living  at  the  time  of 
my  decease,  during  their  respective  natural  lives,  and,  after 
t))eir  respective  deaths,  in  equal  shares  to  their  respective 
children;   and  if  any  child  shall  have  died  previous  to  my 
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decease,  leaving  children,  the  share  of  snch  child  shall  go  to 
his  or  her  children  in  equal  shares;  provided^  that  if  any  of 
my  said  children  shall  die  after  my  decease,  without  children, 
the  share  of  such  child  shall  be  equally  divided  among  my 
other  children  in  the  same  manner  as  my  other  estate/' 

Polly  Hurd,  the  defendant's  grandmother,  was  a  daughter 
of  the  testator's,  and  long  survived  him,  and  died  without 
children,  her  daughter,  Salome  James,  the  defendant's 
mother,  having  died  before  the  will  was  made.  The  de» 
manded  premises  were  set  off  to  Mrs.  Hurd  for  life,  and  she 
possessed  them  till  her  death,  and  the  defendant  has  pos- 
sessed them  since;  and  the  question  is,  whether  he  is  enti^ 
tied  to  them  under  the  will. 

In  the  first  place,  the  testator  gives  life  estates  to  his  chil* 
dren  that  survive  him,  remainders  to  their  children.  Had 
he  stopped  here  none  of  his  grandchildren  would  take  ex* 
cept  the  children  of  his  surviving  children.  But  he  goes 
on  to  say  that  '*  if  any  child  shall  have  died  previous  to  my 
decease,  leaving  children,  the  share  of  such  child  shall  go 
to  his  or  her  children  in  equal  shares."  It  is  claimed  that 
the  words  ^'  any  child,"  as  here  used,  relate  equally  to  the 
testator's  descendants  of  either  degree  named  in  the  previous 
clause,  and  include  grandchildren  as  well  as  children,  and 
therefore  include  the  defendant's  mother;  that  the  words 
*'  the  share  of  such  child  shall  go,"  etc.,  mean  that  the  share 
such  child  would  have  taken  if  living,  ^' shall  go,"  etc;  thai 
the  words  of  the  proviso,  "  if  any  of  my  said  children  shall 
die  after  my  decease,  without  children,"  favor  this  construc- 
tion, *^  as  the  words  '*  without  children,"  should  be  con* 
strued  to  mean  without  having  had  children,  or  without 
issue;  and  that  therefore  the  defendant  takes* 

We  recognize  the  rule  that  in  construing  wills  the  word 
'*  children"  is  deemed  to  have  been  used  in  its  popular  sense, 
that  is,  as  signifying  descendants  in  the  first  degree,  and  that 
this  sense  is  not  to  be  enlarged  so  as  to  include  more  remote 
descendants,  unless  it  appears  that  such  was  the  intention  of 
the  testator.  But  this  rule  must  be  considered  with  due 
regard  to  the  other  rules  of  construction  applicable  to  the 
case,  and  such  construction  adopted  as  will  best  effectnate 
the  testator's  purpose  as  disclosed  by  the  will  when  read  in 
the  light  of  the  attendant  circumstances.  Another  rule  is, 
that,  although  an  intention  to  disinherit  an  heir,  even  a 
lineal  descendant,  when  it  clearly  appears,  must  be  oairied 
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out,  yet  that  such  intention  will  not  be  attributed  to  a  testator 
when  he  uses  language  capable  of  a  construction  that  will 
not  so  operate. 

A  majority  of  the  court  thinks  that  the  words,  '*  any  child,*' 
in  the  clause  next  before  the  proviso,  mean  any  child  of 
either  class  of  children  previously  named,  that  is,  any  of  the 
testator's  own  children,  or  any  of  the  children  of  his  children, 
that  is,  any  of  his  grandchildren.  It  is  true  that  the  verb 
"  shall  have  died,"  being  in  the  second  future  tense,  gram- 
matically considered,  points,  not  to  what  had  taken  place  when 
the  will  was  made,  as  the  death  of  the  defendant's  mother 
had,  but  to  what  might  ta.ke  place  thereafter,  and  before  the 
testator's  death;  but  we  do  not  think  that  the  verb  was  here 
used  in  its  strict  grammatical  tense,  but  as  referring  to  what 
had  already  taken  place  when  the  will  was  made,  as  well  as 
to  what  might  take  place  thereafter,  and  before  the  testa- 
tor's death,  and  that  the  words  ^*the  share  of  such  child 
shall  go,"  etc.,  mean  the  share  such  child  would  have  taken, 
if  living,  shall  go,  etc.  This  enlarged  sense  of  the  word 
"  child  "  is  favored  by  the  word  **  heirs,"  used  in  regard  to  the 
**  disposition  of  whatever  might  remain  of  what  was  given 
to  the  widow,  which,  it  is  provided,  '*  shall  go  to  the  heirs," 
etc.,  "according  to  the  provisions  hereinafter  stated  for  the 
disposition  of  the  remainder  of  my  estate."  Indeed,  the 
whole  tenor  of  the  will  on  this  subject  is  to  the  effect  that  it 
was  the  intention  of  the  testator  that  the  remainders  limited 
upon  the  respective  life  estates  to  his  children  should  go  to 
the  children  of  each  life  tenant  or  to  their  descendants,  as 
the  case  might  be,  and  on  failure  or  for  want  of  both,  to  his 
own  children.  This  construction  lets  the  defendant  in  while 
any  other  construction  disinherits  him;  and  besides  this  ia 
equality,  at  which  the  testator  seems  to  have  aimed. 

Judgment  reversed  and  judgment  for  defendant. 


Wn«L»— CoKSTRUonoH  OF  Tkrm  "CHn.DRBN." — The  word  *' children** 
will  not  be  interpreted  so  as  to  inclnde  "grandchildren,"  anless  there  are 
no  others  who  can  take,  except  grandchildren,  nnder  the  proYisions  of  the 
mle:  See  note  toBaicOe  qf  Hunt,  19  Am.  St  Rep.  644.  In  BtkUeqf  ScAedel, 
73  GaL  SM,  the  word  "  ehildren"  was  oonstmed  to  mean  grandchildren: 
See  note  to  EOhU  ▼.  BBhU,  10  Am.  St.  Rep.  59.  ''Children"  importo  only 
immediate  deeoeadaatM  M^ord  r.  Dimghirtif^  S9  Ky.  68|  85  Am.  St  Repb 
521,  and  note. 
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Ik  be  Hodoes'  Estate. 

[66    VXBMOMT,  70.] 

Tbi78TB.-~If  a  Trustiv  CoHicnfOLBs  Trust  Funds  with  his  own,  and  Um 
mingling  is  followed  by  actual  loss,  accidental  or  otherwise^  ho  mask 
make  good  the  entire  loss  to  the  trust  fand,  both  principal  and  inter- 
est. 

Trusts — Commingling  ov  Trust  Funds — Interest. — A  trostee  who  eom> 
mingles  the  entire  trust  estate  with  his  own  shonld  be  charged  the 
highest  legal  rate  of  interest  ou  the  entire  trust  fund,  which  should  be 
computed  with  annual  rests,  including  any  balance  of  interest  remain- 
ing in  his  hands  at  the  end  of  each  year.  Nothing  can  be  allowed  him 
for  his  services  in  caring  for  the  trust  fund. 

Trusts. — ^Thb  Truster  Himself  is  a  Competent  Witness,  in  the  settle- 
ment  of  a  trustee's  account,  as  to  all  matters  touching  the  management 
of  the  trust  fund,  its  disposal,  or  its  income. 

Appeal  from  a  decree  of  the  probate  court  settling  the  ac- 
count of  Smith  Hodges,  executor  and  trustee.  The  case  was 
heard  upon  the  report  of  a  commissioner  and  exceptions. 
There  was  a  judgment  that  the  report  be  accepted,  and  that 
there  was  nothing  due  from  Smith  Hodges.  The  estate  of 
Polly  Hodges,  appellant,  excepted.  Edmund  Hodges  died 
February  22,  1S64,  leaving  a  will  of  which  Smith  Hodges 
was  appointed  executor  by  the  probate  court.  On  March  11, 
1867,  the  executor  settled  his  account  in  the  probate  court. 
There  was  found  to  be  three  thousand  six  hundred  and  ten 
dollars  and  sixty-five  cents  remaining  in  his  hands,  and  be 
was  ordered  by  a  decree  of  court  to  account  to  Polly  Hodges, 
widow  of  the  deceased,  for  the  use  and  income  of  said 
amount  during  her  lifetime,  agreeably  to  the  provisions  of 
the  will  of  the  testator.  The  accounting  before  the  commis- 
sioner was  between  the  estate  of  Polly  Hodges  and  Smith 
Hodges,  it  being  claimed  upon  the  part  of  the  former  that 
the  latter  had  not,  in  the  lifetime  of  Polly  Hodges,  paid  over 
the  income  of  said  trust  fund.  Polly  Hodges  was  the  mother 
of  Smith  Hodges,  and  died  on  May  20,  1888.  From  the 
time  of  settlement  in  the  probate  court,  until  the  death  of  his 
mother,  Smith  Hodges  had  mingled  the  trust  funds  with  his 
own  estate,  and  had  kept  no  separate  accounts.  He  claimed 
that  he  had  paid  over  to  his  mother  a  sum  in  excess^f  what 
the  income  of  the  fund  in  his  hands  would  reasonably  be. 
He  also  claimed  several  deductions  by  reason  of  losses  of 
income,  all  of  which  were  disallowed  by  the  commissioner, 
except  one.  On  June  2,  1877,  Smith  Hodges  loaned  one 
Ford  one  thousand  dollars  belonging  to  the  trust  fundi  and 
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four  hundred  and  eighty-three  dollars  of  his  own  money, 
and  took  Ford's  note,  payable  to  himself,  personally,  for  the 
whole  sum,  and  a  mortgage  on  certain  real  estate  to  secure 
the  note.  Upon  reasonable  inquiry  he  concluded  that  the 
property  was  worth  two  thousand  two  hundred  dollars, 
and  was  good  security  for  the  sum  loaned.  Ford  became 
insolvent  and  Hodges  had  to  take  the  property  in  1882  in 
payment  of  the  note.  He  held  the  title  thereto  until  March 
1884,  when  he  sold  the  property  for  twelve  hundred  dol- 
lars. Taking  into  account  the  amount  which  he  had  ex- 
pended in  connection  with  the  property,  and  the  amount 
which  he  had  received  from  it,  there  was  a  net  loss  of  prin- 
cipal, besides  a  loss  of  interest  from  June  2,  1877,  to  the  date 
of  the  sale,  March  27,  1884,  which  the  commissioner  held 
should  be  deducted  from  the  income  of  the  trust  fund.  It 
was  found  by  the  commissioner  that  Hodges  acted  with 
reasonable  prudence  in  negotiating  the  loan  and  in  caring 
for  and  disposing  of  the  property,  and  that  the  loss  was 
occasioned  mainly  or  wholly  by  the  depreciation  of  the 
value  of  the  mortgaged  property  and  by  the  insolvency  of 
the  mortgagor. 

Norman  Paid,  for  the  appellant. 

William  E.  Johnson  and  French  <JEr  SouthgaUf  for  the  ap* 

pellee. 

^*  Thompson,  J.  It  was  held  in  this  case,  reported  in  63 
Vt  661,  that  after  the  ascertainment  of  the  amount  of  the 
residuum  of  the  estate  of  Edmund  Hodges,  and  the  decree  of 
the  probate  court  leaving  it  in  the  hands  of  Smith  Hodges, 
the  executor,  to  be  applied  to  the  use  of  the  widow,  Polly 
Hodges,  in  accordance  with  the  provisions  of  the  will,  the  ex« 
ecutor  was  under  the  obligations  of  a  trustee  as  completely  as 
if  so  named  in  the  will  and  appointed  by  the  court.  On  this 
basis  he  is  to  account  for  the  income  of  the  trust  fund,  to 
which  the  widow  was  entitled. 

The  executor  contends  that  he  should  not  be  charged  with 
the  interest  on  the  fund  lost  by  the  loan  to  Joseph  Ford.  A 
trustee  is  bound  to  act  with  good  faith.  He  is  not  to  use  the 
trust  property  in  his  own  private  business,  nor  is  he  to  make 
any  incidental  profits  for  himself  in  its  management,  nor  is 
he  to  acquire  pecuniary  gains  from  his  fiduciary  position. 
An  important  duty  of  good  faith  prohibits  the  trustee  from 
mixing  the  trust  property  and  his  own  property  together  in 
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OD6  amonnt,  the  depositing  trust  moneys  in  bis  own  personal 
account  with  his  own  moneys  in  bank,  and  all  similar  modes 
of  combining  or  failing  to  distinguish  between  the  two  funds. 
This  rule  is  designed  to  protect  the  trustee  from  temptation, 
from  the  hazard  of  loss,  and  of  being  a  possible  defaulter, 
as  well  as  to  protect  the  trust  fund.  Whatever  may  be  the 
reason  or  motive  that  prompts  it,  if  the  trustee  commingles 
the  trust  property  with  his  own,  and  the  mingling  is  followed 
by  actual  loss,  accidental  or  otherwise,  the  trustee  must  make 
good,  not  only  the  principal  sum  lost,  but  also  the  interest:  2 
Pomeroy's  Equity  Jurisprudence,  1st  ed.,  sec.  1076;  FarwM 
V.  Steen,  46  Vt  678;  McCloaky  v.  Oleason,  56  Vi  264;  48  Am. 
Rep.  770.  This  is  the  only  safe  rule  for  the  administration 
of  trusts.  It  was  held  otherwise  in  Barney  v.  Parsons^  54  Vt. 
624;  41  Am.  Rep.  858;  but  in  so  ^^  far  as  that  case  is  in  con- 
flict with  this  rule  we  think  it  ought  not  to  be  followed. 

Smith  Hodges,  by  loaning  Ford  one  thousand  dollars  of 
the  trust  fund  and  four  hundred  and  eighty-three  dollars  of 
his  own  money,  and  taking  Ford's  note  for  the  whole  amount^ 
payable  to  himself,  personally  commingled  the  trust  fnnd 
with  his  own,  and  be  must  make  good  the  interest  lost  by 
that  transaction. 

The  commissioner  finds  that  the  executor  commingled  the 
entire  trust  funds  with  his  own^  during  the  greater  portion  of 
the  time  covered  by  the  accounting,  and  neglected  to  keep 
any  separate  account  of  the  same  or  of  the  interest  received 
thereon.  He  must,  therefore,  be  charged  with  the  highest 
legal  rate  of  interest  on  the  entire  fund,  and  can  be  allowed 
nothing  for  his  services  in  caring  for  the  same:  McClaakey  ▼• 
GUaaon,  56  Vt.  264;  48  Am.  Rep.  770. 

It  is  objected  that  Smith  Hodges  was  not  a  competent  wit* 
ness  upon  any  matter  in  this  accounting.  By  the  provisions 
of  Revised  Laws,  section  2105,  and  section  2490,  it  is  made 
the  duty  of  the  probate  court  to  examine  every  executor  and 
administrator  and  guardian,  upon  oath,  as  to  the  correct- 
ness of  his  account,  before  the  same  is  allowed  by  the  courts 
except  when  no  objection  is  made  to  its  allowance,  and  its 
correctness  is  satisfactorily  established  by  competent  testi- 
mony. Revised  Laws,  section  2298,  imposes  the  same  duty 
as  to  the  examination  of  a  trustee,  as  to  the  correctness  of  his 
account,  before  its  allowance  by  the  court.  In  cases  of  this 
kind,  the  county  court  is  an  appellate  probate  court:  Rev. 
Laws,  sec.  2268.     Under  these  statutory  provisions  Smith 
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Hodges  was  a  competent  witness  upon  all  questions  and  mat- 
ters touching  his  management  of  the  trust  fund  and  the  dis- 
posal of  the  same,  or  the  income  thereof,  by  him.  All  the 
findings  of  the  commissioner  necessary  for  the  final  dis- 
position of  the  case  are  made,  either  upon  testimony  of  Smith 
Hodges,  admissible  '"^  under  this  rule,  or  upon  other  compe- 
tent testimony  having  a  legal  tendency  to  prove  the  facts 
found. 

The  commissioner  has  not  made  a  formal  statement  of  the 
trustee's  account,  but  he  has  reported  such  facts  as  enable 
this  court  to  determine  what  judgment  is  to  be  rendered. 
The  account  is  to  be  adjusted  with  annual  rests,  as  indicated 
by  the  commissioner.  The  trustee  is  to  be  credited  each  year 
with  the  sum  allowed  him  by  the  commissioner,  and,  as  no 
objection  is  made  to  allowing  him  the  sums  he  paid  out  for  the 
funeral  charges  of  Polly  Hodges  and  for  gravestones  for  her,  he 
is  to  be  allowed  for  the  same  in  this  accounting,  but  we  ex- 
press no  opinion  whether  these  two  items  are  technically  al- 
lowable in  this  accounting,  if  objected  to.  He  is  to  be  charged 
each  year  with  the  interest  on  the  entire  fund,  and  upon  any 
balance  of  such  interest  remaining  in  his  hands  at  the  end  of 
each  year,  after  deducting  the  sum  allowed  him  for  each 
year.  On  this  basis,  allowing  the  funeral  charges  and  cost 
of  gravestones,  as  paid  May  20,  1888,  the  date  of  the  death 
of  Polly  Hodges,  there  was  then  due  from  the  trustee  the 
sum  of  five  hundred  and  fifty-six  dollars  and  ninety-eight 
cents. 

The  judgment  of  the  county  court  is  reversed,  and  the  bal- 
ance of  the  income  payable  to  Polly  Hodges,  due  and  unpaid, 
is  adjudged  to  be  five  hundred  and  fifty -six  dollars  and  ninety- 
eight  cents,  and  interest  thereon  from  May  20,  1888.  To  be 
certified  to  the  probate  court,  with  costs  below  and  in  this 
court  to  the  appellant.  

Trust  Funds  must  bx  Kept  Sbparats  from  ths  Privati  Funds  of 
THX  Trustbb  or  he  will  be  liable  in  case  of  loss.  They  matt  be  handled  as 
tnut  fundi,  and  be  kept  separate  from  other  funds.  A  tmstee  who  mingles 
tmst  funds  with  his  own  thereby  becomes  debtor  to  such  fund:  Coffin  v. 
BramliU,  42  Miss.  194;  97  Am.  Dec  449. 

Trust  Funds,  Comminolino  of— Intxbest— Trustrk  as  a  Witnnss.— A 
trustee  mixing  trust  funds  with  his  own  is  liable  for  interest:  See  KtwwUom 
T.  Bradley,  17  N.  H.  458;  43  Am.  Deo.  609;  note  to  Coffin  r,  BtxaniiU,  97 
Am.  Dee.  456.  A  trustee  cannot  establish  the  fact  of  the  loss  of  a  trust  fund 
by  his  own  oncorroborated  testimony.    He  may  testify  as  to  the  extent  ol  a 
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hf  tbeft  or  robberj,  but  it  seems  tbat  a  f oandation  nrast  be  fint  laid  by 
praring  the  theft  or  robbery:  Seawellr,  Cfreemoaf,  22  Tex.  091;  75  Am.  Dea 
794k  and  monographio  note  thereto  diseawing  the  exoneration  of  trostaes  bf 
thef^  robber/g  oaaaaltjy»  failure  of  bankers  andsolioiton^  defanltsof  agesfe^ 
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(66  VnifOiiT,  114.] 

FAinrsBSHiF— Suits  bt  Partners  Aqaimst  Baoh  Othbr.— One  parCnsr 
eannot  reooTer  of  another  an  unliquidated  and  unsettled  balanoe  of  a 
partnership  business;  and  where  two  eompanies  are  composed  in  part 
of  the  same  iadividnals  no  aotion  at  law  oan  be  maintained  by  one 
against  the  other. 

Partmkbship— Assumpsit  bt  Okb  Partnbr  Against  Anothbr. — ^Aa  a 
general  rule,  assumpsit  will  not  lie  by  one  partner  against  bis  oopartner, 
in  respect  to  any  matter  connected  with  the  partnership  transactions^ 
or  which  would  involve  a  consideration  of  the  partnership  dealings^ 
bnt^  if  the  parties  by  an  express  agreement  separate  a  distinct  avktter 
from  the  partnership  dealing,  and  one  expressly  agrees  to  pay  the  eiher 
a  specified  sum  for  that  matter,  assumpsit  will  lie  on  the  agreement 
though  the  matter  arose  from  the  partnership  dealing.  Henoe,  upoa 
dissolution,  and  after  a  balance  has  been  struck  and  agreed  upon  by  the 
partners,  one  may  maintain  assumpsit  against  the  other  to  reooTer  hit 
balance  upon  an  implied  promise. 

Fabtnbrship — Suit  Bitwbxn  Fartnbbs  Avtbb  Dissolution — ^Assuvfbdb. 
If  three  persons  compose  one  firm,  and  two  of  the  same  parties  con* 
stitute  another  firm,  and  the  trilateral  firm  is  dissolred  upon  an  agree* 
ment  that  the  partner  not  a  member  of  both  firms  shall  have  all  the 
debts  due  the  firm  and  shall  discharge  all  of  its  liabilities,  such  partner 
ean  maintain  assumpsit  against  the  other  two  parties  for  a  debt  due  the 
trilateral  firm  from  the  other,  although  the  instrument  of  dissolution 
was  nnder  seal,  as  the  action  proceeds  upon  the  promise  which  u 
implied  from  the  fact  that  the  plaintiff  has  been  made  the  owner  of  the 
debt,  and  does  not  arise  from  an  express  promise  to  pay  the  debt. 

General  Assumpsit.  Plea,  the  general  issue.  There  wu 
A  judgmeot  for  the  plaintiff,  and  the  defendant  excepted. 

/•  W.  Qordan  and  E.  W.  Bisbee,  for  the  defendants. 

Martin  &  Slacks  for  the  plaintiff. 

lift  Tylsb  J.  The  court  below  found  the  following  facts: 
Prior  to  October  15,  1891,  the  plaintiff  and  one  George  were 
copartners  under  the  firm  name  of  Greorge  &  Beede,  in  the 
business  of  quarrying  and  selling  granite  at  Barre,  and  the 
defendants,  as  copartners  under  the  firm  name  of  P.  B.  Fraser 
A  Co.y  were  engaged  in  manufacturing  granite  into  mona* 
menti^  etc.    The  former  partnership  was  dissolved   about 
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September  1,  1891.  Prior  to  that  time  it  had  sold  and  de- 
livered to  the  defendants  a  quantity  of  granite  for  which  the 
defendants  owed  George  &  Beede,  and  the  debt,  by  the  con- 
tract **•  of  dissolution,  became  the  property  of  Beede.  The 
defendants  were  so  notified  before  this  suit  was  brought,  and 
thereupon  promised  to  pay  the  plaintiff  the  amount  of  said 
debt,  and  afterward  did  pay  him  fifty  dollars,  leaving  a  bal- 
ance due  of  four  dollars  and  sixty-two  cents. 

October  15,  1891,  the  plaintiff  and  the  defendants  entered 
into  copartnership  under  the  firm  name  of  Beede  &  Co.,  and 
that  firm  carried  on  the  business  of  quarrying  and  selling 
granite,  and  prior  to  December  4,  1891,  sold  the  defendants 
granite  to  the  amount  of  ninety  dollars,  which  was  due  from 
the  defendants  to  Beede  &  Co.  on  that  date,  when  the  firm 
of  Beede  &  Co.  was  dissolved.  The  firm  of  Fraser  &  Co., 
composed  of  Fraser  and  Smith,  owed  the  ninety  dollars  to 
the  other  firm,  which  was  composed  of  Beede,  Fraser,  and 
Smith.  The  plaintiff  was  not  a  member  of  the  defendant 
firm. 

The  court  found  that,  as  a  part  of  this  contract  of  dissolu- 
tion, the  plaintiff  became  the  owner  of  all  debts  due  to 
Beede  &  Co.,  and  that  concurrently  with  the  making  of  the 
contract  the  defendants  promised  the  plaintiff  to  pay  him 
the  demand  of  ninety  dollars,  but  it  certifies  that  these  facts 
were  found  solely  from  '*  Paper  A,"  which  is  as  follows: 

''This  is  to  certify  that  the  copartnership  hereto  existing 
by  and  between  F.  A.  Beede,  P.  B.  Fraser,  and  G.  W.  Smith, 
all  of  Barre,  in  the  county  of  Washington  and  state  of  Ver- 
mont, under  the  firm  name  and  style  of  Beede  &  Co.,  is 
hereby  dissolved  by  mutual  agreement. 

*'And  it  is  further  agreed  by  and  between  said  Beede, 
Fraser,  and  Smith  that  the  said  F.  A.  Beede  is  to  and  hereby 
agrees  to  assume  and  pay  all  of  the  debts  of  the  said  firm, 
and  to  have  and  collect  all  of  the  debts  due  and  owing  said 
firm. 

"  Witness  our  hands  and  seals,  and  dated  at  said  Barre, 

this  4th  day  of  December,  1891. 

*'  F.  A.  Beede,        [l.  b.] 

•*  P.  B.  Fraser,      [l.  s.] 

«•  G.  W.  Smith."     [l.  s.] 

'^^  Before  the  dissolution  the  defendants  owned  the  de* 
mand  jointly  with  the  plaintiff,  and  Beede  &  Go.  could  not 
have  maintained  an  action  upon  it  against  the  defendanta 
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because  Fraeer  and  Smith  would  have  been  both  plaintifi 
and  defendants,  and  *'  no  one  can  be  interested  as  a  party  on 
both  sides  of  the  record."  Where  two  companies  are  com- 
posed in  part  of  the  same  individuals  no  action  at  law  can  be 
maintained  by  one  against  the  other:  Oreen  ▼.  Ohapmaiit  27 
Vt.  236,  citing  Mainwarring  7.  Newman,  2  Bos,  &  P.  120,  and 
Bosanquet  v.  Wray,  6  Taunt.  697;  Dicey  on  Parties,  rule  22. 

It  is  a  general  rule  that  all  the  partners  must  join  as 
plaintiffs  in  an  action  at  law  to  enforce  a  partnership  claim, 
whether  the  action  is  brought  before  or  after  the  dissolution 
of  the  partnership.  Therefore,  two  partners  cannot  maintain 
a  suit  against  a  third  to  recover  for  goods  charged  to  him  on 
the  partnership  books,  although  by  the  contract  of  dissolu- 
tion the  two  were  to  have  all  the  debts  due  the  firm,  there 
being  no  promise  by  him  to  pay  the  other  partners:  Judd 
▼.  WiUon,  6  Vt.  185.  One  partner  cannot  recover  of  another 
an  unliquidated  and  unsettled  balance  of  a  partnership  busi- 
ness: Spear  v.  Newell^  13  Vt.  288. 

But  when,  on  the  dissolution,  one  retained  a  portion  of  the 
partnership  assets  sufficient  to  pay  a  particular  partnership 
debt,  and  agreed  with  his  copartner  to  pay  it,  and  the  co- 
partner was  afterward  obliged  to  pay  it,  it  was  held  that  he 
could  recover  in  assumpsit  the  amount  so  paid:  Hicks  v.  Co^ 
Hll,  25  Vt.  80. 

As  a  rule  assumpsit  will  not  lie  by  one  partner  against  his 
cop»irtner,  in  respect  to  any  matter  connected  with  the  part- 
nership transactions,  or  which  would  involve  the  considera- 
tion of  their  partnership  dealing;  yet  one  may  sustain  an 
action  against  his  copartner  on  an  express  contract  or  cove- 
nant to  do  or  omit  any  particular  act  not  involving  any 
question  as  to  the  general  accounts.  And  when  the  parties, 
118  by  an  express  agreement,  separate  a  distinct  matter  from 
the  partnership  dealing,  and  one  expressly  agrees  to  pay  the 
other  a  specified  sum  for  that  matter,  assumpsit  will  lie  on 
the  agreement,  though  the  matter  arose  from  the  partnership 
dealing:  Collamer  v.  FosUr,  26  Vt.  754. 

It  is  quite  clear,  says  Parsons  on  Partnership,  section  190, 
that  certain  particular  and  distinct  transactions  may  be  sep- 
arated from  the  affairs  or  business  of  the  partnership  by  the 
agreement  of  the  partners.  Then  those  persons  who  are  con- 
cerned in  this  separated  matter  are  not  as  partners  to  each 
other,  although  in  all  other  business  relations  they  remain 
partners.     Where  partners  agree  to  divide  a  partnership  debtj 
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mnd  the  debtor  assents  to  it  and  promises  one  of  the  partners 
to  pay  him  his  moiety,  such  partner  may  maintain  an  action 
for  his  moiety  against  the  debtor:  1  Lindley  on  Partnership, 
265,  citing  Blair  ▼.  Snover^  10  N.  J.  L.  153.  After  a  dissolu- 
tion and  a  balance  has  been  struck  and  agreed  upon  by  the 
partners,  one  may  maintain  assumpsit  against  the  other  to 
recover  his  balance  upon  an  implied  promise:  Spear  ▼• 
Newell,  13  Vt,  292;  Warren  v.  Wheeloek,  21  Vt  323;  Gibson 
V.  Moore^  6  N.  R  547;  Wilby  v.  Phinney,  15  Mass.  121; 
Wheeler  v.  Wheeler ^  111  Mass.  247.  Assumpsit  lies  where, 
after  dissolution  and  settlement,  one  partner  received  more 
than  was  his  due:  Bond  ▼.  Hays^  12  Mass.  34;  Clark  y.  Dib' 
ble,  16  Wend.  601. 

The  defendants  contend  that  the  evidence  of  a  promise  is 
in  the  express  terms  of  ^' Paper  A,"  ''to  have  and  collect  all 
debts  due  and  owing  the  firm,"  and  that  the  paper  being 
under  seal  no  action  at  law  but  covenant  will  lie.  But  the 
paper  contains  no  express  promise.  Before  the  contract  was 
executed  the  debt  belonged  to  the  plaintiff  and  defendants. 
By  the  contract  the  interest  of  the  partners  therein  was  sep- 
arated, and  the  demand  became  the  sole  property  of  the 
plaintiff.  Its  covenants  are  that  the  partnership  should  be 
dissolved,  that  the  plaintiff  should  pay  the  debts  owed  by 
^^*  the  firm  and  have  the  debts  owing  to  it.  Of  these  cove- 
nants the  paper  was  proper  evidence.  The  promise  to  pay  the 
ninety  dollars  arises  by  implication  of  law  from  the  fact  of 
the  assignment  by  the  firm  of  all  the  debts  to  the  plaintiff, 
with  the  right  to  collect  them.  The  case  is  distinguishable 
from  McKay  v.  Darling,  65  Vt  639,  where  the  plaintiff 
sued  to  recover  for  services  in  sawing  and  drawing  lumber 
and  for  damages  occasioned  by  defendant's  failure  to  fur- 
nish slabs  pursuant  to  an  agreement  under  seal.  In  that 
case,  and  in  the  other  cases  cited  by  defendant's  counsel 
on  this  point,  it  was  held  that  assumpsit  would  not  lie  where 
the  damages  claimed  were  caused  directly  by  a  breach  of 
covenant. 

In  the  notes  to  Cutter  v.  PoweU^  2  Smith's  Lead.  Cas.  17,  it 
is  said  that  where  the  special  contract  remains  open,  unper- 
formed, and  there  has  been  no  fault  or  omission  on  the  part 
of  the  defendant,  indebitatus  assumpsit  will  not  lie.  But  if  it 
has  been  wholly  executed  on  the  part  of  the  plaintiff,  and  the 
time  of  payment  on  the  other  side  is  passed,  a  suit  may  h% 
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brought  on  the  special  contract,  or  a  general  assumpsit  may^ 
be  maiutained:  See  cases  there  cited. 

In  Moulton  v.  Trask,  9  Met.  577,  Shaw,  C.  J.,  said:  **  When 
a  special  contract  is  open  and  unexecuted,  and  the  plaintiff 
proceeds  for  a  breach  of  it,  he  must  declare  specially  and  set 
it  out  and  aver  a  breach,  and  indebitatus  assumpsit  will  not 
lie.  But  when  a  contract  is  at  an  end,  either  by  its  own  orig* 
inal  terms,  or  by  the  subsequent  consent  of  the  parties,  or 
by  the  unjustifiable  act  of  the  defendant,  and  nothing  remains 
but  to  pay  money,  indebitatus  assumpsit  will  lie,  although  the 
debt  accrued  under  a  special  contract;  and  such  special  con* 
tract  may  be  proper  and  necessary  evidence  in  support  of  the 
action":  Canada  y.  Canada^Q  Cush.  15;  2  Greenleaf  on  Evi* 
dence,  sec.  104. 

In  Bank  of  Cohimbia  v.  Pattersany  7  Cranch,  299,  Judge 
Story  said:  "It  is  undoubtedly  true  that  a  security  under 
seal  extinguishes  a  simple  contract  debt,  because  it  is  of  a^ 
higher  nature.  But  this  efifect  never  has  been  attribut-ed  ta 
a  sealed  ^*^  instrument  which  merely  recognizes  an  existing 
debt  and  provides  a  mode  to  ascertain  its  amount  and  liqui* 
dation." 

This  subject  is  lucidly  discussed  in  the  notes  to  Cutter  ▼» 
PoweU^  2  Smith's  Lead.  Gas.  61,  as  follows:  '*The  confusion 
and  obscurity  which  exist  in  the  books,  in  relation  to  this 
matter  of  special  and  general  assumpsits,  have  arisen  from  an 
erroneous  impression  that,  when  there  has  been  a  special 
contract,  and  the  plaintiff  brings  general  assumpsit,  the  spe* 
cial  contract  of  the  defendant  is  in  some  degree  or  to  some 
extent  the  ground  of  the  plaintiff's  recovery.  This  impression 
arises  from  an  error  as  to  the  legal  nature  and  ground  of  gen- 
eral assumpsit,  which  rests  only  on  a  legal  liability  spring- 
ing out  of  a  consideration  received;  and  the  difficulty  clears 
away  if  it  is  kept  always  in  mind  that  in  no  case  in  which 
general  assumpsit  is  brought,  though  there  may  have  been  a 
special  agreement,  does  the  plaintiff  legally  ground  his  claim 
at  all  upon  the  special  agreement  or  promise,  nor  derive  any 
right  from  it,  nor  make  it  any  part  of  his  case;  he  proceeds 
exclusively  upon  the  implied  legal  engagement  or  obligation 
of  the  defendant  to  pay  the  value  of  services  ordered  or  re- 
ceived by  him.  In  special  assumpsit  the  express  promise  of 
the  defendant  is  an  integral  essential  part  of  the  plaintiff's 
right  and  of  his  declaration,  because  it  fixes  the  measure  of 
damages  to  which  he  is  entitled;  but  in  general  assumpsit  he 
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•claims,  not  the  conventional  but  the  legal  measure  of  dam- 
■ages  belonging  to  the  consideration  which  he  proves,  and  that 
is  the  actual  value  of  the  consideration;  and  the  promise  or 
express  contract  can  have  no  weight  in  the  proceeding  except 
as  evidence  of  the  fact  of  consideration  or  of  its  value. 
Whenever,  therefore,  the  plaintiff  brings  general  assumpsit, 
be  grounds  his  claim,  not  upon  the  special  contract,  but,  the 
rule  of  law  is,  that  if  the  defendant  can  show  that  there  has 
been  a  special  contract  in  relation  to  the  matter,  he  will  de- 
feat the  plaintiff's  general  assumpsit,  for  the  law  will  not 
imply  a  promise  where  there  has  been  an  express  one;  that 
is  to  say,  where  there  has  been  a  conventional  meatjure  of 
damages,  foresettled  by  mutual  agreement,  the  plaintiff  shall 
not  cut  loose  from  it,  and  claim  the  legal  measure  of  dam- 
ages." 

In  this  case  no  covenant  in  "  Paper  A**  was  broken.  It 
*'^  contained  no  promise  by  the  defendants  to  pay  the 
ninety  dollars  to  the  plaintiff.  The  plaintiff's  right  of  action 
arises  by  implication  from  the  fact  of  the  assignment  of  the 
demand  to  him,  and  not  from  an  express  promise  to  pay  it. 
Upon  this  ground  general  assumpsit  is  maintainable* 

Judgment  affirmed.  __ 

PARTNSRaH IP— Assumpsit. — If  a  balance  haa  been  atniok  and  a  10111  as« 
«ertained  to  be  due  from  one  partner  to  the  other  after  difieolution,  an  action 
of  asenmpsit  may  be  enstained  therefor.  Otherwise  no  action  can  be  main« 
tained  on  accoont  of  any  partnership  transaction:  See  monographic  note  to 
OUmort  ▼.  Ham^  40  Am.  St.  Rep.  574,  discussing  at  length  the  powen, 
rightly  liabilities^  and  remedies  of  partnen  after  the  dissolntion  of  the 
firok 
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[66  Vbbmout,  129l] 

TowRs— LiABUirrr  or,  ior  Injuriis  Causxd  bt  DirBornni  Sidxwalxs. 
There  being  no  statutory  liability  imposed  upon  a  town  for  neglecting 
to  keep  its  sidewalks  in  repair,  one  injured  by  slipping  thereon,  in  con- 
sequence of  their  unsafe  condition,  cannot  maintain  an  action  against 
the  town  for  such  injury,  especially  where  it  has  been  relieved  by  its 
charter  from  liability  in  respect  thereto. 

If  a  Town  Rxnts  Its  Townhall  iob  Pbitatb  PasFOsis  It  n  Undbr 

THX  Samx  Liabilptt  in  respect  to  it  while  being  so  used  that  a  private 

indiridnal  would  be;  and  this  simply  requires,  where  there  is  a  dear 

space  between  the  building  and  the  street,  that  it  and  its  approaches 

sad  entranoes  shall  be  in  a  reasonably  safe  condition  for  their  proper 
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An  Abuttino  Owvkb  in  jl  Towk  b  hot  Liable  ior  the  Sawb  G6bi>k 
no*  OF  TBB  SiDKWALX  iM  Frort  OF  Hi8  Prkmisbs,  in  the  abseiiM 
fif  an  ordinaiioe  imposing  mch  liability,  aTen  as  to  one  who  ia  naing, 
the  sidewalk  for  the  porpoae  of  obtaining  aooesa  to  the  ownar*a  prtm* 
ises  at  hia  invitation. 

Action  on  the  case  for  personal  injuries  arising  from  the 
negligence  of  the  defendant.  The  court  directed  a  verdici 
for  the  defendant,  and  the  plaintiff  excepted. 

Oeorge  W,  Wing  and  John  O.  Wing^  for  the  plaintiff. 

John  W.  Oordan  and  Barney  &  Hoar^  for  the  defendant 

ttt  Tylbb,  J.  Action  on  the  case  to  recover  for  injuries 
alleged  to  have  been  received  bj  the  plaintiff  near  the 
entrance  to  the  townhall  in  the  defendant  town.  The  plain- 
tiff's evidence  tended  to  show  that  he  slipped  and  fell  and 
was  injured  upon  the  sidewalk,  within  the  limits  of  the  vil* 
lage  of  Barre,  at  a  point  two  to  four  feet  from  the  steps  of 
the  townhall  or  opera-house,  in  consequence  of  the  slippery 
condition  of  the  sidewalk. 

To  entitle  the  plaintiff  to  recover,  under  the  law  of  negli- 
gence,  it  must  appear  that  the  defendant  owed  him  a  dutj 
in  respect  to  the  safe  condition  of  the  street  at  that  pointy 
and  failed  to  perform  that  duty. 

By  sections  5  and  6  of  the  act  No.  190,  laws  of  1886, 
the  village  of  Barre  assumed  all  duties  and  responsibil- 
ities in  respect  to  the  streets  of  the  village,  and  the  town  was 
relieved  therefrom.  If  there  was  negligence  in  respect  to  the 
care  of  the  sidewalk  it  was  on  the  part  of  the  village.  But 
there  was  no  statutory  liability  upon  either  corporation,  they 
being  liable  by  the  statute  only  for  damages  arising  from  the 
insufficiency  of  bridges,  culverts,  and  sluices. 

The  plaintiff  contends  that  as  the  defendant  owned  the 
opera-house,  and  rented  it  on  this  occasion  for  other  than 
public  purposes,  namely,  to  an  opera  company,  and  received 
rent  for  its  use,  it  owed  a  common-law  duty  to  the  plaintiff 
and  others  who  were  invited  to  the  opera-house  to  have  the 
approaches  to  it  reasonably  safe. 

It  is  a  general  rule  that  towns  and  other  quasi  corpora- 
tions  are  not  liable  for  any  neglect  of  corporate  duty  unleaa 
an  action  is  given  therefor  by  statute.  This  is  for  the  reason 
that  they  are  governmental  in  their  character,  political  sub- 
divisions, formed  for  the  purpose  of  aiding  in  carrying  <m 
the  government  of  the  country:  Dillon  on  Municipal  Cor* 
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poratioQB,  sec,  963;  Mower  ▼.  Leicester^  9  Mass.  247;  6  Am. 
Dec.  63;  StaU  v.  Burlington,  36  Vt.  521.  A  city  or  town  is 
not  liable  to  a  private  citizen  for  an  injury  caused  by  any 
defect  or  want  of  *••  repair  of  a  city  or  town  hall  or  other 
public  building  erected  and  used  solely  for  municipal  pur* 
poses.  But  where  a  city  or  town  does  not  devote  such  build* 
ing  exclusively  to  those  purposes,  but  lets  it  for  its  own 
advantage  and  emolument,  by  receiving  rents  or  otherwise,, 
the  city  or  town  is  liable  while  it  is  so  let  in  the  same  man- 
ner that  a  private  person  would  be  liable:  Oliver  v.  Wor- 
eester,  102  Mass.  489;  3  Am.  Rep.  485;  Hill  v.  Boston,  122 
Mass.  344;  23  Am.  Bep.  332;  Warden  v.  New  Bedford,  131 
Mass.  23;  41  Am.  Bep.  185.  The  rule  applies  only  to  the- 
neglect  or  omission  of  a  town  to  perform  those  duties  which 
are  imposed  on  all  towns  without  their  corporate  consent 
and  exclusively  -for  public  purposes:  Bigelow  v.  Inhabitants^ 
of  Randolph,  14  Gray,  541.  The  cases  make  a  clear  distinc* 
tion  between  the  responsibilities  of  towns  for  acts  done  in 
their  public  capacity,  in  the  discharge  of  duties  imposed 
upon  them  by  the  legislature  for  the  public  benefit,  and  those- 
done  for  their  immediate  profit  or  advantage  as  a  corpora* 
tion,  though  inuring  ultimately  to  the  public  benefit:  Oliver 
V.  Worcester,  102  Mass.  489;  3  Am.  Rep.  485;  note  to  Perry  v» 
WorceeUr,  66  Am.  Dec.  434;  Moffitt  v.  City  of  AshvUle,  lOa 
N.  C.  237;  14  Am.  St.  Rep.  810;  Howard  v.  Worcester,  15* 
Mass.  426;  25  Am.  St.  Rep.  651. 

Applying  the  rule  for  which  the  plaintiff  contends,  thai 
the  defendant  town  stood  in  the  case  like  a  private  indi» 
vidual;  that  having  rented  the  opera-house  on  this  occasion 
for  the  purpose  shown  by  the  evidence,  it  was  legally  bound 
to  provide  a  reasonably  safe  approach  to  the  building  for 
persons  going  to  and  from  it,  what  was  the  measure  of  ita^ 
liability? 

If  a  private  person  had  been  the  owner  of  the  opera-house^ 
he  would  have  been  under  a  legal  obligation  to  all  persons 
visiting  it  on  this  occasion  to  have  had  the  building  and 
its  entrances  and  approaches,  which  were  under  his  con- 
trol, reasonably  safe  for  their  proper  use.  If  there  had  been 
a  space  between  the  sidewalk  and  the  building,  owned  and 
^"  controlled  by  him,  over  which  visitors  had  to  pass  in 
going  to  and  from  the  building,  he  would  have  owed  them 
the  duty  of  having  it  in  a  reasonably  safe  condition  for  their 
passage  over  it.    But  over  the  sidewalk^  which  was  a  part  of 


S32  Buchanan  v.  Town  of  Babbb.        [Vermont^ 

the  public  street,  such  private  person  would  have  had  no 
•control,  and  in  respect  to  its  condition  would  have  owed 
visitors  no  duty,  and  consequently  would  have  been  under 
no  liability  for  its  defects. 

Wherever  there  is  a  clear  space  between  the  street  and 
any  private  building  to  which  the  public  are  invited,  owned 
by  the  owners  of  the  building  and  used  as  an  approach  to  it, 
4BUch  owners  are  responsible  for  its  reasonably  safe  condition. 
If,  on  the  other  hand,  the  space  is  a  part  of  the  public  street 
which  it  is  the  duty  of  the  village,  town,  or  city  to  maintain, 
the  owners  of  the  building  are  not  liable  for  defects  in  the 
■approach,  unless  there  is  an  ordinance  which  imposes  upon 
them  a  duty  to  keep  the  approach  in  repair.  In  the  absence 
of  a  duty  there  is  no  liability. 

The  defendant  has  made  no  point  as  to  the  length  of  time 
the  slippery  condition  of  the  sidewalk  had  ezistedi  and  wo 
have  not  considered  it. 

Judgment  afifirmed. 

MuNTuiPAL  Corporations— DuTT  as  to  Strxbtb^Liabiutt  ov  Onns 
AMD  Towns  voR  Ikjuriss  FROM  DBTBonvR  Strbrtb. — In  some  of  the 
ftUtea  a  penon  injured  by  defects  in  or  nonrepair  of  publio  streets  is  with- 
out redress  by  action  against  the  mnnioipality,  in  the  absence  of  any  stat- 
ute imposing  a  liability  upon  it;  but  in  others  the  daty  of  the  manioipality 
with  respect  to  its  streets  is  treated  as  ministerial,  and  it  is  therefore  held 
liable  for  any  injuries  resulting  from  negligence  in  the  performance  or  non- 
performanoe  of  such  duty,  whether  it  results  in  a  defect  in  a  street  or  side- 
walk from  which  injury  follows  to  a  person  using  it  with  doe  care,  prorided 
the  defect  is  one  of  which  the  municipality  and  its  offioers  had  notice,  or  of 
which  they  could  not  be  ignorant  without  being  negligent  in  the  discharge 
«f  their  duties:  See  monographic  note  to  Ooddard  v.  InhabUanU  qf  Harp§' 
well,  30  Am.  St  Rep.  384,  385.  where  many  cases  are  oited  in  support  of 
-each  view.  It  may  1)e  stated,  however,  that  there  is  a  possible  distinctiiA 
as  to  liability  between  oities  proper  and  towns  and  other  quasi  oorporatioiia. 
With  respect  to  the  latter,  the  decisions  are  almost  uniform  that  they  ars 
oot  liable  to  a  private  action  for  injuries  caused  by  their  neglect  to  repair 
streets  or  highways,  unless  such  action  is  expressly  given  by  statute:  See 
monographic  note  to  Browning  ▼.  OU9  of  Springjieldt  63  Am.  Dec  350^  dis- 
4)0ssing  the  liability  of  oities  for  neglect  to  repair  streets.  This  note  also 
ahows  that  the  courts  of  New  England  do  not  recognise  any  implied  liabil- 
ity resting  upon  either  cities  or  towns  for  injuries  resulting  from  neglect  to 
repair  streets  or  sidewalks.  A  oity  cannot  surrender  its  control  orer  its 
streets  so  as  to  relieve  itself  from  liability:  CUif  <if  Omaha  v.  Jeiuen,  35  NeU 
-68;  37  Am.  St  Rep.  432.  Mere  slipperiness  arising  from  a  smooth  sorfaoe 
•of  snow  or  ice  on  a  sidewalk  is  not  such  a  defect  as  will  render  a  eity  liablo 
for  damages  for  injuries  caused  by  a  fall  thereon:  See  note  to  BcaumanM  v. 
OUy  qf  Madison,  89  Am.  St.  Rep.  838. 

MoKiciPAL  CoRPORATioirs— Duty  avd  LiABtLrrT  of  Ajnrrmfo  Owrbb 
AM  TO  Rbpair  of  Strbbt.^No  oommon-law  dnty»  and  therefore  aoliabil* 
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Hj,  nstt  upon  the  owner  or  ooonpant  of  premiiee  fronting  upon  a  pnblie 
«fereet  or  highway  to  keep  raoh  street  or  highway  in  repair:  Sea  monogra- 
phie  note  to  Brcwmng  r,  OUy  qf  Springifield,  68  Am.  Dea  365i  ahowing  the 
liability  of  a  property  owner  for  neglect  to  repair  the  stroatb  Compare  nolo 
4o  Banff  w.  TerkUdaeH^  1  Am.  St.  Rep.  60. 


Bydeb  V.  Rydbb. 

(66  Vkbmont,  158.] 

ICakbiagb,  Avrulmsnt  iob  Prs-bzistino  IifciTBABLB  Stphiub.— If  • 
woman  haa,  at  the  time  of  her  marriage,  ohronio^  incurable  ayphili^ 
from  whioh  oopnlation  with  her  was  attended  with  great  danger  of  con- 
tracting the  same  incurable  malady,  her  husband  is  entitled  to  a  decree 
annulling  the  marriage  if  the  statute  of  the  state  authorizes  its  courts 
to  annul  a  marriage  if  either  party  was  physically  incapable  of  entering 
the  marriage  state,  or  the  consent  of  either  was  obtained  by  fraud. 

Marriagx. — Phtsigal  Incapagitt  warranting  the  annulment  of  a  maiw 
riage  need  not  be  total  incapacity  or  malformation,  but  may  result  from 
any  oause  rendering  sexual  intercourse  dangerous  to  health  or  life. 

OlTORCB. — ^Tbrrb  cam  bb  Jfo  CoNDONATioir  if  the  causc  ozists  contiuuously^ 
as  where  one  of  the  parties  has  incurable  ayphilis^  rendering  oopnla- 
tion dangerous  to  the  health  of  the  other. 

Mabbiagx— Annulmxnt. — Unrxasomablb  DblatIs  not  ehargeable  against 
a  husband  who,  after  living  with  his  wife  until  she  bears  him  a  ehild, 
seeks  the  annulment  of  the  marriage  because  of  the  wife's  having  in* 
enrable  syphilis,  if  he  ceased  to  cohabit  with  her  as  soon  ag  be  wag 
informed  of  her  real  condition,  and  that  it  wag  incurable. 

Waterman^  Martin  &  Hitt^  for  the  appellant. 

^^^  Boss,  C.  J.  This  is  a  petition  for  annulling  a  marriage 
upon  the  grounds:  1.  That  it  was  procured  by  fraud;  and  2. 
That  the  petitionee  was  physically  incapable  of  entering  into 
the  marriage  state.  The  Bevised  Laws,  section  2349,  pro- 
vides that  "  the  marriage  contract  may  be  annulled  wheD| 
at  the  time  of  the  marriage,  either  party  ....  was  .  •  •  • 
physically  inoapable  of  entering  into  the  marriage  statOi  or 
when  the  consent  of  either  party  was  obtained  by  force  or 
fraud.*' 

It  is  found  that,  **  at  the  time  of  this  marriage  the  peti- 
tionee had  chronic  syphilis  which  was  incurable;  that  at  this 
time  he  supposed  her  to  be  chaste;  that  in  about  two  months 
she  communicated  the  disease  to  him;  that  they  then  botk 
consulted  a  physician  who  treated  them  some  time,  when 
she  got  better;  that  he  believed  from  that  time  until  the 
•child  was  born  she  had  got  well  of  the  disease  and  would 
act  be  troubled  with  it  again;  that  he  did  not  know  she  bad 
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diseaae  until  she  commanicated  it  to  him;  that  ho  toIqii* 
tarilj  cohabited  with  her  both  before  and  after  he  knew  of 
her  disease;  that  a  child  was  born  to  them  about  a  year  and 
fbar  months  after  the  marriage;  that  the  child  was  a  mass  of 
syphilitic  sores,  attributable  to  the  condition  of  the  mother^ 
and  soon  died;  that  at  the  birth  of  the  child  and  afterward 
the  mother  was  in  about  the  condition  of  child  from  such 
sores;  that  he  never  had  intercourse  with  her  after  the  birth 
of  the  child,  and  that  at  no  time  could  he  have  sexual  inter- 
course  with  her  without  great  danger  of  contracting  the  dis* 

Upon  these  facto  the  question  is  whether  the  trial  oouii 
was  in  error  in  refusing  to  annul  the  marriage.  A  majority 
of  the  court  think  it  was.  It  is  not  found  that  the  petitionee 
^^^  was  fully  aware  of  her  condition  at  the  time  of  the  mar- 
riage. This  court  cannot  presuine  she  was,  to  find  error  in 
thejudgment  of  the  trial  court  It  has  made  no  finding  on 
that  subject  This  court  would  presume  she  was  not,  rather 
than  otherwise,  to  uphold  the  judgment  of  the  trial  court 
If  it  were  found  that  she  was  fully  aware  of  her  condition^ 
she  would  have  been  guilty  of  a  fraudulent  concealment  in 
not  disclosing  it  to  the  petitioner.  It  would  be  an  essential 
fact,  entirely  within  her  knowledge,  not  within  his,  nor  open 
to  his  observation,  nor  to  his  inquiry,  upon  any  reasonable 
principles  which  do  or  should  prevail  in  conducting  the  do* 
gotiations  which  lead  up  to  entering  into  the  contract  of 
marriage.  It  would  be  both  indelicate  and  offensive  to  enter 
upon  such  inquiries.  In  such  a  case,  if  she  did  not  care  to 
disclose  her  condition,  she  should  have  declined  his  advances* 
While  there  was  no  malformation  which  rendered  complete 
sexual  intercourse  impossible,  there  was  a  physical  condition 
that  rendered  her  incapable  of  healthy  coition.  Every  such 
act,  by  reason  of  her  physical  condition,  was  attended  with 
great  danger  of  communicating  to  him  incurable  disease, 
a  disease  endangering  his  health  and  life.  Under  similar 
statutes,  it  has  been  held  that  the  physical  incapacity  need 
not  be  a  total  incapacity  nor  a  malformation;  that  it  may 
consist  of  such  sensitiveness,  from  whatever  cause,  on  the 
part  of  the  wife,  as  would  make  intercourse  endanger  her 
health  or  life. 

In  Brown  on  Divorce,  184,  it  is  said:  ^t  is  an  aooepted 
rule  that,  if  from  some  incurable  physical  or  psychio  defect  of 
one  party  to  the  marriage^  sexual  intercourse  with  the  other 
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party  is  impossible  In  a  complete  and  nataral  manneri  or 
impracticable,  without  the  ase  of  violence  or  danger  to  health, 
and,  if  the  defect  existed  at  the  date  of  the  marriage,  unknown 
to  the  oomplainanti  on  application  and  apon  strict  proof  of 
the  facts,  the  marriage  will  be  declared  void  db  iniUiOf  nn« 
less  there  has  been  insinceritj  or  unreasonable  delay.'' 

^**  To  the  same  in  legal  effect  is  Devanbayh  y.  Devan^ 
bagh^  5  Paige,  554;  28  Am.  Dec.  443,  and  note;  NeweU  v. 
Netoellf  9  Paige,  25;  1  Bishop  on  Marriage  and  Diyorce,  2d 
ed.,  sees.  766,  777,  789,    It  i0  frequently  said,  as  in  Brown  on 
Divorce,  184,  that  '*  impotence  is  such  an  incurable,  sexual 
incapacity  as  admits  of  neither  copulation  nor  procreation." 
But  this  language  must  be  taken  with  limitations,  for  it  is 
followed  by;  '*  It  may  arise  from  malformation  or  frigidity  of 
constitution,  or  from  any  other  physical  defect  in  the  organs 
of  generation."    In  the  case  at  bar  the  petitionee's  organs  of 
generation,  at  the  time  of  marriage,  were  in  an  incurably  dis- 
eased condition,  which,  while  it  did  not  physically  render 
her  incapable  of  copulation,  or  of  bringing  into  life  a  child,  a 
mass  of  syphilitic  sores,  as  good  as  dead  when  born,  yet  did 
render  copulation  and  procreation  on  the  part  of  the  peti- 
tioner impracticable,  because  the  act  endangered  both  his 
health  and  life.    The  facts  found  bring  the  case  within  the 
reason  and  essence,  if  not  within  the  exact  language,  of  the 
rule.    There  could  be  no  condonation  of  such  a  cause.    It 
existed  continuously. '   There  was  no  unreasonable  delay. 
The  petitioner  ceased  to  cohabit  or  live  with  her  as  soon  aa 
he  was  informed  of  her  real  condition  and  that  it  was  inoar* 
able. 
Judgment  reversed,  and  judgment  annulling  tha  nuuniaft. 
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Stearics  v.  Stearns. 

[06  Ybmoiit,  187.] 
DifOBOB— AHTMUrrUL  A0RKBMBNT— EmMT    09  UTOV   AUMOHT.— Up« 

thtt  wife's  obteiiiing  a  diroro*  for  her  hiuband'a  willfal  vehml  to  nf> 
port  her,  alimony  may  be  granted  to  her,  notorithttaoding  an  anto- 
nnpfcialeootraot  between  her  and  her  husband  thai  neither  shoold  ebin 
any  right  in  the  property  which  the  other  might  have  ak  the  timt  ol 
marriage,  or  might  acquire  daring  coverture. 

Pbtition  for  divorce  bj  the  wife  upon  the  ground  of  will- 
fal refusal  to  support.  The  divorce  was  granted,  with  one 
thousand  dollars  permanent  alimony.  The  petitionee  ex- 
oepted  to  the  allowance  of  alimony  on  the  ground  that  it 
could  not  be  allowed  as  a  matter  of  law,  in  view  of  the  ante* 
nuptial  contract  stated  in  the  opinion. 

Oilbert  A.  DavU  and  Frank  J7.  Clark^  for  the  petitioner. 

W.  E,  Johnson^  for  the  petitionee. 

iM  B(»S8,  C.  J.  In  the  antenuptial  contract  the  petitioneTi 
in  consideration  of  the  marriage  and  of  the  covenant  of  the 
petitionee  that  he  would  forego  and  relinquish  all  righto  to 
any  property  which  she  then  had  or  might  acquire  daring 
the  marriage,  also  covenanted  to  relinquish  all  rights  to  the 
property  which  he  then  had  or  might  acquire,  and  that  she 
should  be  forever  barred  and  estopped  from  having  or  claiming 
to  have  any  right,  title,  or  interest  therein.  The  contract  was 
made  binding  upon  their  respective  heirs  and  legal  represento* 
tives.  It  was  declared  to  be  the  essence  of  the  contract  that,  at 
the  death  of  either  party,  all  property  of  every  kind,  of  which 
such  party  should  die  seised,  should  descend  to  the  legal 
heirs  and  representatives,  the  same  as  though  the  marriage 
had  not  taken  place,  without  any  claim  or  right  therein  of  the 
survivor.  The  question  is  whether  ^**  this  contract  bars  the 
petitioner  of  alimony  on  obtaining  a  divorce  for  the  willfal 
refusal  of  the  petitionee  to  support  her.  A  majority  of  the 
court  think  it  does  not.  The  statute  gives  the  court,  on 
granting  a  divorce  to  the  wife,  unrestricted  power  to  grant 
her  alimony,  or  an  allowance  from  the  property  of  the  de- 
faulting husband:  Rev.  Laws,  2381.  Alimony  means  sus- 
tenance or  support.  It  is  apparent  that  such  allowance  is 
given  for  the  support  to  which  she  was  entitled  by  the  mar- 
riage, and  which  she  has  been  compelled  to  forego  and  been 
deprived  of  through  his  default  in  failing  to  perform  tiie 
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nmrriage  oontract  and  covenant:  Rev.  Laws,  2883;  Andrew  T. 
Andrew,  62  Vt  495;  Foster  ▼.  FoeUr,  66  Vt  640;  Noyee  T. 
Hubbard,  64  Vt.  802;  83  Am.  St.  Rep.  928. 

From  theae  decisions  it  is  also  apparent  that  permanent 
alimony  is  given  for  damages  sustained  by  reason  of  the 
failure  of  the  husband  to  keep  and  observe  his  marriage 
contract  and  perform  the  duties  thereby  imposed  upon  him 
toward  his  wife,  especially  the  duty  of  supporting  her,  in 
sickness  and  in  health,  until  the  contract  is  dissolved  by  the 
death  of  one  of  the  parties  to  it.  Now,  the  antenuptial  con- 
tract did  not  contemplate  a  divorce,  or  a  dissolution  of  the 
marital  contract  through  the  fault  of  the  husband.  It  con- 
templated the  performance  of  that  contract  until  dissolved 
by  the  death  of  one  of  the  parties  to  it,  that  the  petitionee 
would  discharge  his  duty  by  supporting  the  petitioner  until 
such  a  dissolution.  By  it  the  petitioner  did  not  debar  her- 
self of  her  marital  right  to  such  support  The  antenuptial 
contract  contemplated  and  took  effect  upon  the  consumma- 
tion of  the  marriage,  which  imposed  upon  the  petitionee  the 
duty  of  supporting  the  petitioner  until  the  contract  of  mar- 
riage came  to  an  end  by  the  removal  of  one  of  the  parties  by 
death.  The  contract,  which  took  effect  only  upon  the  con- 
summation of  the  marriage,  cannot  bar  the  petitioner  from 
pecuniary  damages  awarded  for  the  failure  of  the  petitionee 
to  keep  and  perform  that  contract  and  discharge  the  '** 
duties  imposed  upon  him  by  it.  It  did  not  relate  to  nor 
touch  upon  the  subject  of  his  duty  to  support  her,  nor  upon 
her  right  to  be  supported.  It  has  been  adjudged  that  on  a 
divorce  a  mensa  et  ihoro  an  antenuptial  contract,  like  the  one 
in  this  case,  does  not  bar  the  wife  from  permanent  alimony: 
Logan  ▼.  Logan,  2  B.  Mon.  149.  No  more  can  it  in  a  divorce 
a  vincvlo  matrimonii.  Whether  the  divorce  is  of  the  former  or 
latter  character,  the  antenuptial  contract  proceeds  upon  the 
supposition  that  the  marriage  is  to  be  consummated,  and  it 
is  the  marriage  which  imposes  the  duty  upon  the  husband 
to  support  the  wife.  That  duty  is,  by  the  contract,  presumed 
to  remain  until  removed  by  death.  The  contract  is,  in 
neither  case,  to  take  the  place  of  his  duty  to  support,  but 
presumes  that  duty  to  exist  and  to  be  performed  to  the  ter- 
mination of  the  life  of  one  of  the  parties. 

Judgment  affirmed. 

Taft,  J.,  dissents. 
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AuMOVT  b  that  legal  proportion  of  the  haeband'e  estate  wliieii,  by  the 
■enteoce  of  oonr^  ie  tllowed  to  the  wife  for  her  maiateiuuioe  npoo  aoooantof 
maf  eepamtJon  from  him,  and  whieh  ia  not  sabjeet  to  her  oontrol  or  to  be 
■old  al  bar  pleatore.  It  is  a  proviaion  for  her  support  daring  sepsration. 
The  doctrine  of  alimony  is  bssed  npon  the  eommcm*law  obligation  of  the 
hnsband  to  support  his  wife,  and  this  obligation  he  cannot  abandon:  Hots 
to  Meikrim  t.  MeOmn,  60  Am.  Dea  665,  666.  Antenuptial  agreements  sre 
osrerely  semtiniied  by  the  oonrtsx  Note  to  Lamb  t.  Lami^  90  Am.  BL  Bep. 


WiNDSOB  Elbotbio  Light  Company  v.  Tandy. 

[61  VBMon,  MS.] 

OWtfOBATIOIII  — LlABILITT  OV  SUBSGBIFTIOM  lOR  ShARBL — One  who  SUb* 

scribes  to  the  capital  stock  of  a  corporation  is  liable  for  an  BBeoaiment 
npon  his  subscription  without  an  express  promise  <m  his  part,  as  he,  by 
the  act  of  subscription,  impliedly  promiees  to  pay  any  legal  assessment 
npon  the  shares  sabscribed  for.  The  remedy  by  forfettnre  and  sale^  ss 
provided  by  statute,  is  merely  eumulaiiye. 
CoftPOBATioNS— Formation. — ^If  persons  associate  themselFoa  together  as  a 
corporation,  under  statutory  authority,  and  take  all  the  subsequent 
steps  neceaaary  to  perfect  it,  the  orif^nal  subscribers  booome  memben 
of  the  corporation  and  liable  to  assessment  upon  their  snbaoriptions. 

General  Assumpsit.  Plea,  the  general  issue.  The  plain- 
tiflf  excepted. 

GilbeH  A.  DavU  and  Frank  H.  Claris  for  the  plaintiflT* 

/•  C  Enright  and  J.  /.  WiUan^  for  the  defendant 

ISO  Ttleb,  J.  This  is  an  action  of  general  assumpsit 
brought  by  the  plaintiff  company  to  recover  of  the  defendant 
an  assessment  upon  his  subscription  for  shares  of  the  plain- 
tiff's capital  stock.  After  the  defendant  had  rested,  the 
court  directed  a  verdict  upon  the  ground  that  the  action 
could  not  be  maintained  in  the  absence  of  an  express  prom- 
ise. 

It  appeared  in  evidence  that  the  defendant  and  eight  other 
persons,  on  February  21, 1890,  associated  themselves  together 
as  a  corporation,  under  chapter  153  of  the  Revised  Laws,  as 
follows: 

''  We,  the  subscribers,  hereby  associate  ourselves  together 
as  a  corporation  under  the  laws  of  the  state  of  Vermont,  to 
be  known  by  the  name  of  the  Windsor  Electric  Light  Ca, 
for  the  purpose  of  furnishing  electric  light,  electric  heat,  and 
electric  power  at  Windsor,  in  the  county  of  Windsor,  in  the 
state  of  Vermonti  with  a  capital  stock  of  five  thousand  dol- 
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lars,  divided  iDio  two  hundred  shares  of  twenty-fiye  dollars 
each. 

''  Dated  at  said  Windsor,  this  21st  day  of  February,  ▲.  d. 
1890.^ 

The  articles  of  association  were  duly  recorded  July  8, 1890^ 
in  the  ofiSce  of  the  secretary  of  state,  whereupon  the  corpora- 
tion was  organised,  by-laws  were  adopted,  and  officers  wer« 
elected,  as  provided  by  the  statute.  At  a  meeting  held  No- 
vember 29, 1890,  it  was  voted  to  assess  the  stock  one  hundred 
cents  on  each  dollar  subscribed,  and  the  assessment  was 
made  payable  December  15,  1890. 

The  defendant's  subscription  was  as  follows: 

»»i  "  Frank  H.  Tandy 80  shares,'^ 

following  which  were  the  names  and  subscriptions  of  the 
other  eight  subscribers. 

Section  8260  of  the  Revised  Laws,  chapter  152,  provides 
that,  when  a  proprietor  in  any  corporation  does  not  pay  a  tax 
or  assessment  laid  or  assessed  by  such  corporation,  asreeably 
to  the  by-laws  thereof,  the  treasurer  may  sell,  by  public  auo* 
tion,  the  shares  of  the  delinquent  under  such  regulations  as 
the  corporation,  by  its  by-laws,  directs.  There  was  no  pro- 
Tision  in  the  by-laws  that  the  plaintiff  might  sell  delinquent 
stock,  as  is  permitted  by  this  section  of  the  statute. 

The  plaintiff  claims  that  the  defendant's  subscription  to 
the  capital  stock  raised  an  implied  promise  by  him  to  pay 
all  assessments  lawfully  laid  upon  his  stock,  and  that  the 
statutory  remedy  was  merely  cumulative.  The  defendant 
contends  that,  as  there  is  no  provision  for  the  enforcement  of 
payment  of  assessments  either  in  chapter  153,  in  the  by-laws, 
•or  in  the  articles  of  association,  the  plaintiff's  only  remedy 
is  by  a  forfeiture  and  sale,  as  provided  in  section  8260. 

When  the  defendant  and  others,  by  articles,  had  associated 
themselves  together  pursuant  to  the  provisions  of  the  statute, 
and  the  articles  had  been  recorded  and  certified  by  the  seo* 
retary  of  state,  and  the  corporation  had  been  organized,  and 
all  the  conditions  precedent  required  by  the  statute  had  been 
complied  with,  those  persons  became  a  body  politic  and  cor* 
porate  under  the  laws  of  the  state.  The  plaintiff's  corporate 
•existence  was  then  and  thereby  established,  and  the  defend* 
ant  became,  by  the  act  of  subscription,  a  stockholder.  His 
subscription  is  presumed  to  have  been  accepted  by  the  plain- 
iiffi  and  it  was  fati^ding  upon  it  and  upon  the  defendant|  th« 
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prospeoiiye  righto  of  membership  being  a  sufficieDt  oonsidera^ 
lioQ  to  support  the  contract:  Beach  on  Private  Corporations^ 
sees.  68,  618;  Hartford  etc.  R  R.  Co.  t.  Kennedy^  12  Conn. 
499. 

*^*  Whether  the  defendant,  by  becoming  a  stockholder^ 
incurred  a  personal  liability  to  pay  his  proportion  of  such 
assessmente  as  should  be  laid  upon  the  stock  can  best  be 
determined  by  inquiring  what  the  relation  was  which  he 
assumed  towards  the  corporation  by  the  act  of  subscription. 
By  (igreement  the  entire  capital  was  to  be  five  thousand  dol- 
lars, divided  into  two  hundred  shares  of  twenty-five  dollars 
each.  The  defendant  subscribed  for  and  agreed  to  take 
eighty  shares,  and  the  corporation,  by  accepting  his  subscrip- 
tion, became  obligated  to  assign  that  number  of  shares  to 
him.  It  seems  clear,  then,  that  the  defendant  impliedly 
promised  to  contribute  toward  the  entire  capital  as  much 
mo&ey  as  his  number  of  shares  represented,  and  in  such 
installmente,  and  at  such  times,  as  the  corporation  shoald 
require. 

In  Lake  Ontario  etc.  R.  R.  Co.  y.  MoMon^  16  N.  Y.  451,  it 
was  held  that  the  defendant's  subscription  to  the  articles  was* 
in  effect,  a  contract  to  pay  for  the  shares  for  which  he  sub- 
scribed: Dayton  v.  Borst^  81  N.  Y.  435;  Phcenix  Warehoiiw  Co. 
V.  Badger,  67  N.  Y.  294 ;  Merrimae  Min.  Co.  v.  Levy,  54  Pa, 
St.  227;  93  Am.  Dec.  697. 

Morawetz  on  Private  Corporations,  section  56,  says  that 
such  a  subscription  does  not  constitute  a  mere  executory  con- 
tract of  sale,  but  that  the  liability  to  pay  the  amount  of  the 
shares  is  an  incident  of  the  contract  of  membership;  that  the 
moment  the  subscriber  assumes  the  status  of  a  shareholder 
he  becomes  entitled  to  the  rights  and  privileges  incident  to 
membership,  and  is  liable  to  all  the  obligations  of  a  stock, 
holder,  and  must  contribute  the  amount  of  capital  subscribed 
by  him.  In  section  128  the  same  writer  says  that  the  liabil- 
ity is  not  merely  to  pay  for  the  shares  for  which  he  has  sab- 
scribed,  but  to  contribute  to  the  capital  of  the  company  in 
proportion  to  the  number  of  shares  he  has  taken:  See  notes 
to  same  section.  In  Massachusetto,  Maine,  and  New  Hamp- 
shire a  different  rule  has  obtained.  In  those  states  it  has 
*^'  been  held  that,  unless  there  is  an  express  promise  to  pay 
for  the  shares  the  subscriber  incurs  no  personal  liability. 

In  Essex  Bridge  Co.  v,  Tuttle,  2  Vt.  898,  the  plaintiff's  stock 
had  been  divided  into  two  hundred  shares  of  twenty  dollan 
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each,  and  Tuttle  sabsoribed  for  ten  shares.    Hutchinsoni  J.^ 
•aid  that  having  acquired  title  to  that  number  of  shares  the 
defendant  might  well  be  considered  as  accepting  the  propo* 
sition  to  take  the  shares  at  that  price;  that  the  consideration 
might  be  considered  as  executed;  that  the  defendant  ought 
to  make  payment  according  to  the  mutual  understanding 
between  himself  and  the  company;  that  the  legal  effect  of  his 
subscribing  was  to  render  himself  liable.    When  that  case 
WAS  decided  there  was  no  remedy  by  statute  against  delin* 
quent  stockholders.    The  court  refers  to  this  fact,  and  th« 
defendant  relies  upon  it  in  the  present  case.    He  also  relies 
upon  Connecticut  etc.  Ry.  Co.  y.  Bailey^  24  Vt  465,  58  Am. 
Dec.  181.    There  the  main  question  was  whether  the  defend* 
ant,  by  the  terms  of  his  subscription,  expressly  promised  to 
pay  the  plaintiff  for  the  stock.     The  court,  in  deciding  that 
question,  said  that  unless  there  was  an  express  promise  for 
such  payment  the  plaintiff  must  proceed  by  a  forfeiture  of 
the  stock  and  the  payments  made  thereon,  as  that  was  the 
only  remedy  prescribed  by  the  charter,  and  referred  to  the 
earlier  Massachusetts  cases  which  are  here  relied  upon.    It 
was  held,  however,  that  there  was  an  express  promise,  so  that 
the  question  whether  the  defendant  would  have  been  liable, 
by  virtue  of  his  subscription,  to  contribute  according  to  the 
number  of  shares  he  had  subscribed  for,  was  not  before  the 
court,  and  what  was  said  in  respect  to  the  remedy  in  case  no 
express  promise  was  found  must  be  regarded  as  obiter. 
,;  In  Rutland  etc.  R.  R.  Co.  v.  ThraU,  85  Vt  586,  541,  the 

«.  action  was  assumpsit  for  assessments.    The  defendant,  in  his 

j  subscription  for  stock,  expressly  promised  to  pay  assessments 

,  as  they  should  be  laid  by  the  plaintiff's  directors,  upon  their 

^  compliance  with  certain  conditions.    The  charter  provided 

SS4  (1^^^^  upon  nonpayment,  the  directors  might  declare  a 
'^  forfeiture  of  all  previous  payments.    In  that  case  the  clause 

.^  in  the  charter  in  respect  to  forfeiture  seems  to  have  been 

^  regarded  as  sufiScient  to  warrant  a  forfeiture  and  sale  of  the 

.  stock  of  shareholders  who  were  delinquent  in  the  payment  of 

^  assessments  as  well  as  a  forfeiture  of  previous  payments,  if 

'^  any  had  been  made.    The  defendant  offered  in  evidence  reso- 

\  lutions  that  were  passed  by  the  directors  relative  to  a  forfeit- 

ure and  sale  of  all. stock  upon  which  assessments  remained 
^ .  unpaid,  which  offer  was  excluded;  but  it  does  not  appear 
^  from  the  manner  in  which  the  case  is  reported  that  the 

^^         defendant  relied  upon  the  provision  in  the  charter  relative  to 


r 


» 


^ 
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a  forfeiture  as  a  defense  to  the  action.  Judge  Aldis  said  in 
the  opinion:  "At  an  early  day  in  railway  enterprises  it  wai 
claimed,  that,  where  provisions  for  forfeiture  were  embodied 
in  the  charter,  the  corporation  could  not  sue  for  subscrip- 
tions, but  must  and  could  enforce  the  payment  of  them  onlj 
by  proceedings  in  forfeiture.  But  it  has  long  been  held  that 
the  right  to  sue  and  to  declare  stock  forfeited  coexist,  and 
that  the  latter  proceeding  is  merely  cumulative.  Such  it 
was  intended  to  be  in  this  chaYter.** 

While  the  case  cannot  be  regarded  as  authority  upon  the 
point  here  in  controversy  we  think  that  the  rule  stated  io 
the  extract  quoted  from  the  opinion  is  the  more  just,  and 
ought  to  be  adopted  rather  than  the  one  that  prevails  in  Bome 
of  the  other  states. 

It  was  not  necessary  that  the  defendant  should  ezpreedj 
promise  to  pay  for  his  shares,  or  to  contribute  his  proportion- 
ate amount  of  the  five  thousand  dollars  capitaL  The  prom* 
ise  is  clearly  implied,  and  the  action  can  be  maintained  upon 
it     The  remedy  by  forfeiture  is  only  cumulative. 

Judgment  reversed  and  cause  remanded. 

CoapoBATXOHS— FoBMATiON  AND  8uB8aRimo]n.^In  the  fonnatioii «( • 
corporiCtioii  no  mora  than  a  mibstantial  oomplianoo  with  the  ititate  ii 
exacted  of  persona  aeeking  to  form  it,  and  tiie  ■nbaoribera  beoome  ftodt* 
holders  when  all  the  oonditiona  precedent  preacribed  by  tha  law  have  beta 
eomplied  with:  See  monographic  note  to  People  r.  MoHteeito  Waier  Ob.,  St 
Am.  Stb  Rep.  178,  on  defective  formation  of  oorporationa;  note  to  Parker  f. 
ThamoB,  81  Am.  Dec  393.  The  aubacription  to  corporate  atock  of  itoelf 
impoeet  upon  the  subscriber  an  obligation  to  pay  installments  or  nmim 
meats;  and  an  action  may  be  maintained  by  the  corporation  againatads- 
linquent  subscriber  upon  this  implied  promise,  although  the  remedy  of 
forfeiture,  or  sale  of  the  stock,  is  given  to  the  corporation  by  diartor  or 
general  statutes  See  monographie  note  to  Parker  t.  Tkomae,  81  Am.  Jko, 
398,  894|  on  suhaoriptiona  to  oorporate  stook,  and  which  ahowa  tin  diiftiB^ 
t&on  between  anbscriptiona  proper  and  ofien  and  agreement  to  sabseriba 
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▲  ICakmaos  OmsmoATi  n  APMiflitrBM  nr  Byidinob  withoat  erpreM 
proof  that  it  wm  signed  by  the  priest  who  performed  the  oeremoayt 
where  it  is  shown  that  the  parties  were  married  by  a  priest  in  ehnrch, 
and  there  reoeived  the  certificate,  as  this  is  eridenoe  tending  to  show 
that  the  sigoatare  attached  thereto^  purporting  to  be  that  of  the  offici- 
ating priest^  is  genuine;  and  that  it  was  he  who  gaTO  them  tiie  certifi* 
eate. 

Ul  AK     AOTIOH    lOB   THI    AlJmATIOC    OF   THB  WiFB's    AfVBGrnOHS  BtI* 

DBHOB  may  be  introduced  as  to  the  state  of  feeling  between  the  husband 
and  his  wife  previous  to  her  connection  with  the  defendant^  but  not 
afterward;  and  it  may  be  shown  by  what  they  have  said  and  written  to 
and  of  each  other.  It  is  also  proper  for  the  trial  court  to  exclude  the 
copy  of  a  record  of  plaintiff's  conviction  for  an  assault  upon  his  wife, 
unless  it  appears  that  such  conviction  was  upon  a  plea  of  guilty. 
Tbibx  mat  bi  a  Partial  Alibmatioii  of  a  Wife's  Affkctioks. — Bven 
if  she  has  no  affection  for  her  husband  a  stranger  has  no  right  to  inteiw 
fere  and  cut  off  all  chance  of  its  springing  up  in  the  future. 

Ca8B  for  the  alienation  of  the  affections  of  plaintiff's  wife. 
Plea,  not  guilty.  There  was  a  verdict  and  judgment  for  the 
plaintiff,  and  the  defendant  excepted. 

W.  A.  &  0,  B.  Boyee  and  John  0.  Wxng^  for  the  defendant 

Barney  &  Hoar  and  /.  W.  Gordon^  for  the  plaintiff. 

*^^  RowELL,  J.  Case  for  alienating  the  affections  of  plain- 
tiff's wife,  and  for  criminal  conversation  with  her. 

In  order  to  make  admissible  what  purported  to  be  a  cer- 
tificate of  plaintiff's  marriage  it  was  necessary  to  show  thai 
it  was  signed  by  the  priest  who  performed  the  ceremony. 
Plaintiff  testified  that  he  was  married  in  church  at  New  Lon- 
don, Connecticut,  and  that  at  the  time  of  the  ceremony  the 
certificate  of  his  marriage  that  he  produced  was  given  to  him. 
The  father  of  plaintiffs  wife  testified  that  he  was  present  and 
*Y*  saw  the  parties  married,  and  saw  said  certificate  given 
to  them  at  the  time  of  the  marriage.  Although  neither  wit- 
ness testified  directly  that  it  was  the  priest  who  gave  the  cer- 
tificate, yet  it  is  fairly  inferable  from  their  testimony  that  it 
was  he;  and  that  being  so,  the  fact  that  he  gave  it  was  evi- 
dence tending  to  show  that  the  signature  attached  thereto, 
purporting  to  be  that  of  the  officiating  priest,  was  his;  hence 
the  certificate  was  admissible.  An  intimation  to  the  like 
effect  is  made  in  State  v.  Colby,  61  Vt.  291. 

Plaintiff  and  his  wife  quarreled  the  night  before  she  left 
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him,  and  defendant  ofiTered  to  show  what  she  sahsequentlj 
said  about  it,  for  the  purpose  of  showing  on  what  terms  thej 
were  then  living.  Trouble  concerning  plaintiff's  wife  began 
between  these  parties  about  the  middle  of  April,  which  was 
some  time  before  she  left  Defendant  also  offered  to  show 
generally  her  complaints  and  declarations  of  and  concerning 
ber  husband's  treatment  of  her,  made  after  trouble  began 
as  aforesaid,  but  was  limited  in  time  to  those  made  before 
trouble  began;  and  this  was  right.  In  actions  for  criminal 
conversation  it  is  relevant  to  inquire  into  the  terms  on 
which  the  husband  and  wife  lived  together  before  her  con* 
nection  with  the  defendant,  and  it  is  usual  to  give  evidence 
of  what  they  have  said  or  written  to  or  of  each  other,  in  order 
to  show  their  mutual  demeanor  and  conduct,  and  whether 
they  were  living  on  good  or  bad  terms.  It  is,  however,  al- 
ways required  that  proof  should  be  given  that  the  declara- 
tions or  letters  of  the  wife,  when  the  husband  is  the  plaintiff» 
purporting  to  express  her  feelings,  were  made  or  written 
prior  to  the  existence  of  any  facts  calculated  to  excite  sub* 
picion  of  misconduct  on  her  part,  and  when  there  existed  no 
ground  to  suspect  collusion:  1  Phillips  on  Evidence,  *  182; 
1  Greenleaf  on  Bvidence,  sec.  102;  1  Wharton  on  EvidenoOi 
sec.  225. 

This  rule,  and  the  reason  of  it,  are  as  applicable  to  the 
counts  for  alienating  affections  as  to  the  count  for  criminal 
conversation,  for  the  cause  of  action  is  the  same  in  all,  *^^ 
namely,  the  loss  of  conaoriium:  Daley  v.  Gates^  65  Vt.  591; 
Cro9B  V.  Orant,  62  N.  H.  675;  13  Am.  St  Rep.  607.  The 
rule  was  applied  in  ffouliston  y.  Smyth^  2  Car.  &  P.  22, 
which  was  for  board  and  lodgings  supplied  to  defendant's 
wife  while  she  was  living  apart  from  him  on  account  of  his 
cruelty.  Defendant  offered  certain  letters,  purporting  to 
have  been  written  by  his  wife  to  him,  for  the  purpose  of 
rebutting  the  charge  of  cruelty.  But  they  were  excluded, 
because  it  was  not  shown,  otherwise  than  by  their  dates, 
when  they  were  written.  There  is  nothing  decided  in  Rudd 
V.  Rounds^  64  Vt.  482,  that  conflicts  with  this  rule. 

The  copy  of  the  record  of  the  conviction  of  the  plaintiff  for 
an  assault  upon  his  wife  was  properly  excluded,  because,  if 
for  no  other  reason,  the  copy  not  being  furnished  us,  it  does 
not  appear  whether  the  conviction  was  on  a  plea  of  guiltj. 
If  not,  it  may  have  been,  and  probably  was,  obtained  on  the 
testimony  of  his  wife,  who  is  not  a  competent  witness  in  this 
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action:  Quinn  y.  Quinn^  16  Vi  426;  Rohimm  y.  WtUtm^  22 
Vt  85;  52  Am.  Dec.  77. 

It  IB  claimed  that  there  is  no  such  thing  as  a  partial  alien* 
ation  of  a  wife's  affections;  that,  in  order  to  a  recovery,  it 
devolved  upon  the  plaintiff  to  show  that  his  wife  had  affec- 
tion for  him  at  the  time  in  question,  and  that  the  defendant 
completely  alienated  it  from  him  and  caused  it  to  center  on 
himself,  and  that  the  court  should  have  so  charged.  The 
supreme  court  of  Indiana  has  said  in  a  case  of  this  kind  thai, 
if  the  wife  had  no  affection  for  her  husband,  the  defendant 
had  no  right  to  interfere  to  cut  off  all  chance  of  its  springing 
up  in  the  future:  Dallas  v.  SeUerSj  17  Ind.  479;  79  Am.  Dec. 
489.  As  to  the  claim  that  there  is  no  such  thing  as  a  partial 
alienation  of  affections,  it  is  enough  to  say  that  experience 
and  observation  show  the  fact  to  be  far  oiherwise. 

Judgment  affirmed. 

Obrtificatb  of  Marbiaoi— Bvii>bvos.~A  eertifioaie  of  marriage,  wbeii 
properly  aathentioated,  may  be  given  in  evidence,  bat^  as  fthie  is  not  a 
document  that  authenticates  itself,  the  signatare  of  the  minister  mast  be 
proved:  See  note  to  Siaie  v.  Hodgtkitu,  86  Am.  Dea  750,  showing  also  that 
the  testimony  of  a  witness  present  at  the  marriage  is  ordinarily  admissible 
and  adequate  proof  thereof,  nnless  the  law  requires  official  evidence. 

AonoK  voB  ALiSHATioir  OT  Wm's  Aivsctions.— A  hnsband  and  wife 
have  the  right  to  each  other's  society.  They  married  to  seenre  snch  society, 
and  the  obligation  rests  apon  both  to  live  together,  or,  *'  as  the  expression 
sometimes  goes,  to  adhere.'*  This  is  the  universal  law,  and  its  observance 
is  essential  to  the  mutual  comfort  of  husband  and  wife,  and  the  weU-being,  if 
not  the  existence,  of  their  children:  Schouler's  Domestic  Relations,  4th  ed., 
•ec  36.  The  husband  being  thus  entitled  to  the  society,  aid,  and  companion* 
ship  of  his  wife,  he  may  recover  her  from  any  person  who  would  withhold 
or  withdraw  her  from  him.  "This  is  a  well-understood  principle  the  world 
over.**  The  common  law  gives  him  the  right  to  sue  for  damages  all  persons 
who  seek  to  entice  her  away,  or  induce  her  to  live  apart  from  him.  YTwif- 
mort  V.  Ortmbank,  Willes,  577,  583;  Btiihxm  v.  Cartwright,  2  Esp.  4S0, 
and  the  following  authorities  show  that  he  may  maintain  an  action  for  the 
sklienatioa  of  her  affections:  Barbee  v.  Armtiead,  10  Ired.  530;  51  Am. 
Deo.  404;  Tadier  v.  Stanley,  153  Mass.  148;  OiasB  v.  Bermett,  89  Tenn.  478; 
Hermann  ▼.  Jamu,  47  Barb.  120;  32  How.  Pr.  142;  Adanur,  Mam^  3  Ind. 
App.  232;  BigaouUe  v.  Paukt^  134  Mass.  123;  45  Am.  Rep.  307;  ^ToAls  v. 
IHdB,  42  Ohio  St.  23;  51  Am.  Rep.  701;  Hadky  ▼.  Heywood^  121  Mass.  236; 
MuhaH  V.  BUU,  82  Mo.  534;  52  Am.  Rep.  885;  Higham  ▼.  Vanoidol,  101 
Ind.  160;  BenneU  ▼.  SmUh,  21  Barb.  439;  Bcunsey  ▼.  Ryermm,  24  Abb.  K.  C. 
114;  Fr€9Um  v.  Bowery  13  Ohio  St.  1;  82  Am.  Deo.  430;  MgeU  v.  Frands, 
66  Mich.  803;  OUchrfU  v.  Bale,  8  Watts,  355;  34  Am.  Dec  469.  An  action 
by  the  husband  for  the  alienation  of  the  affections  of  his  wife  is  based  on 
the  loss  of  the  eonmniium,  and  it  is,  therefore,  not  essential  to  recovery  that 
there  should  be  proof  of  actual  pecuniary  loss:  Adams  v.  Main,  3  Ind.  Appw 
232.    The  action  may  also  be  maintained  witiiont  proof  ol  adulteiy:  Adam$ 
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T.  JToK  S  lo^  App.  232l  In  fftet,  it  may  be  nu^ntained  witbcmt  tii» 
wife's  phyiieal  abeenoe  or  eeparattoii  from  ber  husband:  Hei  mtmn  t. 
/MMik  47  Barb.  120;  S2  How.  Pr.  142;  and  neitber  debanobety  nar 
eniioing  her  away  frooi  him  is  neoessary  to  reooreiy  where  tlia  alieoa* 
tion  is  shown  to  baTS  been  effeeted  by  mfldioe  or  improper  motii 
The  injnry  to  the  pUintifF  **oonsists  in  the  alienation  of  his 
affections  with  malice  or  improper  motiTes.  Debauchery  and  elopement^ 
when  they  ooenr,  are  only  the  immediate  and  legitimate  cooseqneneea 
of  the  wrongi  That  the  injary  in  tiiis  instance  did  not  cnlminate  in 
adaltery  and  elopement  is  a  fact  not  dne  to  the  alienator's  forbearance^ 
hot  to  the  wife's  prudent  reflection  and  laudable  repentance.  The 
alienation  of  the  wife's  affection^  for  which  the  law  gives  redress,  may  bo 
accomplished  notwithstanding  her  continued  residence  under  her  hnsUand'a 
nof.  Indeedt  it  has  not  been  infrequently  remarked  by  anthora  and  jv- 
rtsts,  that  such  continued  residence,  after  the  alienation  has  been  effeeted^ 
BO  far  from  leaving  the  husband  without  a  good  cause  of  action, 
utes  an  aggravation  to  his  injury^  from  which  an  elopement  might  well  be 
eepted  in  the  nature  of  an  alloTiation'*:  i?tficAarf  r.  BUb,  82  Mo.  534;  62 
Am.  Rep.  385,  per  Martin,  C. ;  ffermanes  w.  Jitma,  47  Barb.  120;  82  How. 
Pr.  142.  Such  an  action  may  be  maintained  where  the  conduct  of  the  do* 
fendant  is  the  controlling  cause  which  leads  to  the  wife's  estrangement, 
slthough  other  causes  may  have  contributed  thereto.  Hence,  where  cmelty 
is  only  a  subsidiary  cause  of  the  alienation,  the  plaintiff  may  recorer:  £fad» 
ley  T.  Heytffoodt  121  Mass.  2S8.  An  action  for  the  alienation  of  a  wife's 
affections,  whether  adultery  is  charged  or  not,  is  an  action  for  sodneticB 
within  the  meaning  of  a  etatnte  providing,  in  a  suit  by  the  husband  for  tiie 
ssduction  of  his  wife,  that  the  wife  shall  not  be  a  competent  witness:  Adam9 
▼.  Main,  t  Ind.  App.  232;  but^  ordinarily,  an  action  for  the  alienation  of  a 
wife's  affections,  and  the  loes  of  her  eomfort,  society,  and  assistance^  is  sep- 
arate and  distinct  from  an  action  by  the  husband  for  damagee  for  sedncing 
and  debauching  his  wife,  where  the  alienation  is  charged  merely  as  tiio  r^ 
suit  and  consequence  of  the  debauchery.  The  gravamen  in  the  formor  oaao 
is  the  alienation  of  the  wife's  affections  with  malice  or  improper  motives.  In 
the  Utter  case  the  gravamen  is  the  alleged  criminal  conversation,  and,  if 
the  plaintiff  fails  to  prove  it,  he  cannot  recover  for  the  loes  of  his  wife's  so- 
ciety, though  such  loss  was  eaussd  by  the  defendant:  Wood  ▼.  Mnfkfwa,  47 
Iowa,  409;  Binehari  v.  BUU,  82  Ma  534;  52  Am.  Rep.  885.  If  a  husband 
enters  into  a  written  contract  with  one  who  has  enticed  away  his  wife^ 
by  which  it  is  agreed  that  the  latter  may  retain  and  support  her,  snob  oon* 
tract  amounts  to  a  mere  parol  license,  which  either  party  may  revoke  at 
pleasure,  and  which  is  revoked  by  a  demand  for  her  restoration:  AorftcsT. 
Armdead,  10  Ired.  530;  51  Am.  Deo.  404. 

P(0cul*N0S.— In  sn  action  for  the  alienation  of  a  wife's  affeotioos  it  is  not 
ths  set  alone^  but  the  consequences  which  may  directly  or  naturally  resali 
from  it,  for  which  the  defendant  may  be  responsible,  and  these  sboold  bs 
pleaded.  Thus,  the  substance  of  the  oomplaint  in  Ohm  v.  Bemmtt,  88 
Tenn.  478,  in  which  there  was  a  verdict  in  tiie  trial  court  against  the  de- 
fendant for  twenty  thousand  dollars,  was  as  follows:  **  That  on  the  — » 
day  of  March,  1889,  the  plaintiff  being  a  married  man,  as  he  had  been 
since  May  18,  1881,  and  living  with  his  wife,  Laura  Bennett,  who  was  tts 
daughter  of  S.  F.,  and  sister  of  defendant  W.  H.  Glass,  enjoying  the  eoss- 
forfc,  affBCtton,  companionship,  and  service  of  his  said  wife,  and  having  a 
household,  the  said  defendants  conspiring  togsther  and  intending  to  preja- 
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diea  and  Aggriere  the  plaintiff  a*  saeh  hnsband,  and  deprire  him  of  the 
oomfort,  affection,  eto.,  of  hit  taid  wife,  wrongfully  and  nnjnstly  intending 
to  break  np  plaintiff's  honeehold,  and  to  degrade  and  injure  htm  in  the 
eateem  of  hie  neighbors  and  <^  the  pnblio,  did  unlawfully,  wrongfully,  and 
nnjnstly  entioe^  persuadop  and  procure  said  Laura  Bennett  to  depart  from 
uid  out  of  the  eompanionship  and  service  of  the  plain ti£^  by  means  of 
property,  in  order  to  render  plaintiff  houseless  and  homeless,  and  by  false 
and  untrue  statements  concerning  plaintiff  made  by  them  to  plaintiff's  wife 
and  others,  derogatory  of  plaintiff's  character,  intending  to  bring  the  plain- 
tiff into  disrepute  and  disgrace  in  the  estimation  of  his  wife,  and  did  thus 
alienate  and  destroy  the  Ioto  and  affection  of  his  wife  for  him,  and  caused 
her  to  abandon  him  and  take  with  her  their  only  child,  thus  destroying  the 
happiness,  peace,  comfort,  and  family  relations  of  plaintiff  and  depriving 
him  of  the  society  of  his  wife,**  etc  If  the  consequences  alleged  are  legally 
the  direct  and  natural  result  of  the  defendant's  acts,  neoessarily  to  be  de* 
duoed  from  the  facts  alleged,  the  complaint  will  be  held  good  on  demurrer. 
For  example,  the  plaintiff  in  Hermanee  ▼•  J(tme§t  47  Barb.  120,  32  How.  Pr. 
142;  alleged  substantially  in  his  complaint  that  "the  defendant  continued, 
and  with  a  wicked  intent  planned  and  undertook  to  deprive  the  plaintiff  of 
the  society,  affections,  aid,  and  assistance  of  his  wife,  and  with  such  intent 
did,  by  means  of  false  insinuations  against  the  plaintiff,  and  by  other  insidi* 
ons  wiles,  so  prejudice  and  poison  her  mind  against  the  plaintiff,  and  so  far 
alienate  her  affections  from  him  as  to  induce  her  to  desire  and  seek  to  obtain 
n  divorce  or  separation  from  him;  that  the  defendant  counseled,  advised, 
aided,  and  assisted  the  wife  in  efforts  to  procure  the  commencement  of  pro- 
oeedings  therefor;  and  that  he  did,  by  the  means  aforesaid,  so  far  prejudice 
and  poison  the  mind  of  the  wife  agaimit  her  hnsband,  and  so  far  alienate 
her  affections  from  him,  as  to  persuade  and  indnoe  her  to  refuse  to  recognise 
or  receive  the  plaintiff  as  her  hnsband;  and  that  she,  acting  under  such 
adTice  and  influence^  did  refuse  to  recognise  or  receive  the  plaintiff  as  her 
husband,  or  to  live  with  him  as  his  wife;  whereby  the  plaintiff  had  wholly 
lost  and  been  deprived  of  the  comfort,  fellowship,  society,  aid,  and  assist* 
ance  of  his  wife  in  his  domestic  affitirs."  This  complaint  was  demurred  to^ 
and  as  the  demurrer  admitted  the  facts  alleged,  the  only  question  in  the 
ease  was  whether  they  constituted  a  cause  of  action,  and  the  court  held 
that  such  facts,  and  the  consequences  alleged,  if  caused  as  charged  in  the 
complaint^  were  the  subject  of  an  action,  and  a  ground  of  damage,  although 
there  was  no  actual  physical  absence  or  separation  of  the  wife  from  the  bus* 
band.  It  is  not  necessary,  in  an  action  on  the  case  for  enticing  away  the 
plaintiff's  wife,  to  lay  in  the  declaration  a  request  of  the  plaintiff  to  deliver 
up  his  wife,  and  a  refusal  by  the  defendant:  QilchriU  v.  BaU^  8  Watts,  355; 
S4  Am.  Dee,  469. 

D^tnita, — In  an  action  by  a  husband  against  another  for  unlawfully 
persuading,  procuring,  and  enticing  the  former's  wife  to  leave  his  home  and 
eoeiety,  the  defendant  may  set  np  the  adultery  of  the  husband,  that  he  had 
iMragged  and  boasted  about  it  to  his  wife,  and  that  he  had  importuned  her 
to  have  intercourse  with  other  men.  Such  facts,  if  proved,  might  amount 
tea  eomplete  defense,  but  if  not^  they  are  competent  in  mitigation  of  dam- 
ages! Momr.  Berry f  68  Hun,  110.  If^  however,  such  third  person,  know. 
Ing  the  woman  to  be  the  wife  of  another,  and  having  no  reason  to  suspeet 
mistreatment  of  her  by  her  husband,  entices,  persuades,  and  takes  her 
away,  and  keeps  her  in  different  places  for  several  days  until  it  is  his  pleas* 
we  to  retain  her*  all  without  the  consent  of  her  husband,  it  is  no  defenss^ 
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in  aa  aetioa  by  thm  liiubftnd  for  damages  for  the  alionailoii  of  hla  wife's  af- 
f ectfonsp  that  the  wife  oonaented,  or  that  the  defendant  did  not  otherwise 
persnade  or  entice  her  away,  ezoept  to  famish  the  means  and  opportonity 
for  the  elopement^  as  the  wife  had  no  power  to  consent:  Bif^kam  ▼«  Fojiof* 
doi^  101  Ind.  160.  The  defendant  in  an  notion  for  proonring  and  enticing 
the  plaintiflTs  wife  to  be  separated  from  him  may  disprore  any  intent^  in 
adriiing  the  wife,  to  eanse  a  separation,  and  show  that  his  ad^ioe  was 
honestly  giYen:  TaJher  ▼.  Stankg^  153  Mass.  148.  If  the  defendant  is  the 
wife's  father  he  is  not  liable^  while  acting  with  good  motires^  for  advising 
his  danghter  to  remain  away  from  her  husband  while  his  habits  of  dmuken- 
ness  and  gross  immorality  and  indecency  oontinne,  and  snch  acta  on  the 
part  of  the  hosband  wonld,  so  far  as  snch  advice  is  concerned,  be  a  com- 
plete defense  to  the  action:  BeimeU  ▼.  8mUh^  21  Barb.  439. 

JBvidenee — Letten — R«$  Oestm, — With  respect  to  what  facts  will  snp- 
port  an  action  by  a  husband  for  depriving  him  of  his  wife  there  is^  in 
principle,  a  dear  distinction  between  the  cases  where  the  action  is  against 
a  parent  of  the  wife  and  where  it  is  against  a  stranger:  JBeimeU  t.  SmUkf 
21  Barb.  439,  442;  and  a  mnch  stronger  case  mast  be  made  ont^  to  jastify 
recovery  in  snch  an  action  against  the  parent.    It  is  a  very  gross  wrong, 
however,  for  any  one  to  interfere  with  the  domestic  peace  of  families,  and 
those  who  do  cannot  expect  to  act  with  impnnity.    In  an  action  by  a 
hnsband  for  simply  enticing  away  his  wife^  the  plaintiff  cannot  show  that 
the  defendant  has  had  illicit  interconrse  with  her:  Perry  v.  Lovejcy,  49 
Mich.  529;  at  leasts  it  can  neither  be  proved  nor  disproved  by  any  com- 
mnoications  had  between  the  plaintiff  and  his  wife  after  her  return:  ^^ 
hnm  V.  Vanosdol,  101  Ind.  160.    And  in  an  action  for  the  alienatioa  of  a  wife's 
affections  where  adultery  is  also  charged,  but  is  not  established  by  direct 
proof,  the  plaintiff  in  order  to  recover,  must  show  a  disposition  to  illicit 
interconrse  on  the  part  of  the  wife;  a  disposition  to  illicit  interconrse  with 
the  wife  on  the  part  of  the  defendanti  and  an  opportunity  to  gratify  sndi 
mutual  disposition:  Ranueff  v.  Syerwn,  24  Abb.  N.  C.  114.    But^  in  sudiaa 
action,  evidence  of  cohabitation  and  repute,  and  of  defendant's  admissions 
of  the  faot»  are  enough  to  establish  the  marriage  relation:  Perry  t.  Zooe- 
/oy,  49  Mich.  629.    In  an  action  by  a  husband  to  recover  damages  for 
enticing  his  wife  to  leave  him  he  may  give  in  evidence  her  declarations 
made  shortly  prior  to  the  alleged  seduction,  in  order  to  show  the  state  ef 
her  affections  toward  him  up  to  the  time  of  the  injury  complained  of;  and 
no  distinction  should  be  make  between  snch  decUratious  made  before  and 
those  made  after  the  marriage.    It  would,  however,  be  an  abuse  of  tiiis 
right  to  permit  to  go  in  evidence  the  wife's  statements  relating  to  the 
words  and  acts  of  a  party  defendant,  and  tending  to  prove  the  allegations 
cl  the  petition  against  him,  as  they  are  merely  hearsay.     Hence,  if  several 
persons,   in    such    an    action,  some  of  whom  are,   and  some  of   whom 
are  not,  parties  defendant^  are  charged  with  having  conspired  together 
to  entice  away  the  wife,  the   declarations  of  any  one  of  the  oon^ir* 
ators  are  admissible  to  show  that  he  was  a  member  of  such  conspiracy, 
but  they  are  not  evidence  against  the  others,  unless  the  fact  of  oonspiiw 
acy  is  proved  to  the  satisfaction  of  the  jury,   and  snch  declaratione 
are  in  fnrtheranoe  ef  the  objects  of  the  conspiracy:  /VesAm  ▼.  ^oisen^  IS 
Ohio  St.  1;  82  Am.  Dec  430.     On  the  trial  of  an  action  against  husband 
and  wife,  for  inducing  the  plaintiff's  wife  to  abandon  him,  in  whidi  tiae 
illegal  acts  are  charged  to  have  been  done  by  the  female  defendanti  eri* 
ef  her  ads  ie  eompetea^  even  if  such  acta  wert  nakaewii  te  the 
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ImslMuid,  and  be  bad  not  enoonraged  her  to  commit  themi  and  both  are 
liable  if  the  eanse  of  action  ia  proyed,  as  the  hnaband  ia  liable  for  the  tort 
of  his  wife:  BoiHt  r.  Diet,  42  Ohio  8t  23;  51  Am.  Rep.  701. 

And  in  a  snit  against  the  hnsband  alone,  if  it  appears  that  he  and  hie  wile 
were  acting  in  oonoert  to  effect  the  alienation,  and  that  each  was  responsi- 
ble for  what  was  said  and  done  by  the  other  concerning  their  common  pnr* 
poee,  the  sayings  and  doings  of  the  wife  are  properly  admitted  as  oTidenoe 
Against  the  hnsband:  Bdgell  v.  Fronds,  66  Mich.  303.  It  is  also  proper  to 
allow  the  daily  conduct  of  the  plaintiff's  wife  to  be  explained  by  ooncarrent 
•declarations.  Thus,  in  Edgell  r.  Franeu,  66  Mich.  303,  a  snit  by  a  hne* 
band  against  his  father  in  law  for  depriTiog  him  of  the  company  of  his 
wife  and  child,  and  detaining  them,  by  persnasion  and  other  means,  from 
cetnrning  to  him,  the  plaintiff  was  allowed  to  prove  the  statements  of  the 
wife  to  him,  in  the  absenoe  of  her  father,  ooncerning  the  reasons  why  she 
«tayed  with  her  parents,  and  her  feelings  and  wishes,  and  her  warning  to 
plaintiff  against  ventnring  at  her  father's  house  on  one  occasion.  This  was 
sindoubtedly  hearsay,  bnt  the  appellate  conrt  approved  the  admission  of 
ench  evidence  on  the  ground  that  a  case  of  alienating  the  wife's  affections 
**  differs  from  the  nsnal  action  for  seduction  in  the  important  particulars 
that  the  mischief  ia  not  done  by  the  removal  of  the  wife,  or  by  destroying 
by  one  aet  the  domestic  peace."  In  alienation  **  the  mischief  ia  a  continn- 
tng  one,  going  on  from  day  to  day,  and  becoming  worse  with  the  delay. 
The  principles,  therefore,  which  always  allowed  inquiry  into  the  wife's 
feelings  and  conduct  prior  to  and  at  the  time  of  the  seduction  must  permit 
ench  inquiry  during  the  whole  period  of  alienation.  The  law  cannot  very 
well  shut  out  what  to  every  intelligent  person  must  appear  significant  and 
free  from  any  danger  of  fabrication  and  falsehood.  Meet  of  this  evidence 
ia  explanatory  of  the  wife's  residence  with  her  parents,  and  is  the  only 
means,  except  examining  her  as  a  witness,  of  comprehending  it.  It  ia  daily 
conduct,  explained  by  concurrent  declarations,  and  we  do  not  think  it  is 
beyond  the  scope  of  inquiries  always  allowed  in  such  cases.** 

The  defendant,  in  an  action  of  tort,  containing  a  count  for  alienating  the 
affections  of  plaintiff's  wife,  and  enticing  her  to  leave  him,  may  give  in  evi- 
dence the  plaintiff's  statement  that  he  was  going  to  make  aa  dirty  a  ease  of 
it  as  he  could  for  one  of  the  defendants,  for  the  purpose  of  showing  bias  and 
to  discredit  his  testimony:  Tatker  v.  Stanlefft  163  Mass.  148.  The  decla- 
rations of  the  wife,  made  immediately  before  and  at  tiie  time  she  left  her 
bnsband,  of  his  cruel  treatment  of  her,  are  competent  evidenoe  for  the  defend* 
ant:  Qikitriat  v.  Bait,  8  Watts,  355;  34  Am.  Dec.  469.  In  a  husband's  snit 
to  recover  damages  of  his  wife's  father  and  brother  for  wrongfully  oansiog 
aeparation  and  the  estrangement  of  his  wife  it  is  competent,  under  aa  iasne 
made  by  a  plea  of  not  guilty,  to  prove,  aa  part  of  the  ret  ^eita^  all  declara- 
tions of  the  wife  explanatory  of  her  mental  trouble,  and  of  her  conduct  in 
leaving  and  remaining  away  from  her  husband,  whether  made  at  the  time  of 
the  separation  or  subsequently,  while  it  continued.  Whatever  throwa  light 
upon  the  ease,  whether  from  **  the  conduct  of  kinsman  or  stranger,  ia  mat- 
ter of  legitimate  inquiry":  OIom  v.  Bennett,  89  Tenn.  478.  The  defendant^ 
in  such  cases,  may,  for  example,  introduce,  as  part  of  the  reM  getim,  a  letter 
written  by  the  wife  to  her  parents  before  she  left  her  hnsband,  in  which  she 
repres^ted  that  he  was  so  unkind  to  her  that  she  was  **sick  of  her  home**! 
Perry  v.  Lovyoy,  49  Mich.  629.  So,  if  a  wife  is  living  with  her  parents, 
separate  from  her  husband,  and  the  question,  in  an  action  against  her 
parents,  is  whether  she  is  there  by  the  wrong  of  the  parentis  lettera  written 
M.  Bsp..  Vok  XUV.— 64 
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Kj  the  wifa^  dvrhig  tveh  MparaUon,  in  whioli  she  addressed  the  plaintiff  m 
hsr  "dear  hnslMndy"  are  oompetant  to  show  tiie  eondttioa  of  her  foeliiigs> 
toward  him.  The  hoshaod,  in  such  a  case,  is  a  oompotent  witness  to  show 
that  saeh  letters  are  in  the  handwriting  of  his  wife:  HoUk  ▼.  Did^  42  Ohio 
St.  23;  51  Am.  Rep.  791.  In  an  action  for  enticing  away  the  plain  tiff 'e 
wife  her  deolarationsi  made  within  a  few  days  after  mjuriage,  express- 
ing her  wbbes  in  respect  to  living  with  the  plaintiff  as  his  wife,  in  onn* 
neettOQ  with  oUier  ctrcnmstances  tending  to  prove  tbiit  she  was  not  there 
under  oonstraint^  are  admissible  as  part  of  the  re$  gettm;  and  if  the  de» 
fendantfe  in  snoh  a  oass^  is  the  wife's  father,  evidence  of  habits,  on  the- 
part  of  the  husband,  of  dronkenness.  and  gross  immorality  ajid  inde* 
oency,  should  not  be  excluded:  BtjmeU  r,  Smiih,  21  Barb.  439.  In  snch 
an  action  against  a  stranger,  where  the  wife  had  eloped  with  him,  it 
was  held  that  her  declarations  made  to  a  third  person  on  the  day  of  her 
elopementfe  or  within  the  time  she  was  presumably  under  the  defends 
ant*8  influence,  as  to  the  causes  of  her  leaving,  and  which  were  not  » 
part  of  the  ret  yesfa  accompanying  the  act  of  leaving;  and  which  did  not 
impute  to  her  husband  any  violence  or  cruel  treatment,  were  not  admini- 
Ue  in  mitigation  of  damages:  Higham  v.  VanoBdol,  101  Ind.  160.  The 
letters  of  the  wife  are  admissible  as  evidence  of  her  affection  for  her  hus- 
band: Perrp  ▼.  Lovefi^,  49  Mich.  629;  WhUe  v.  Bon,  47  Mich.  172.  Of 
course,  if  plaintiff  makes  out  no  case  he  cannot  recover.  For  ezampk^ 
a  father  and  mother  were  sued  by  their  son  in  law  for  enticing  their 
daughter  from  him  and  alienating  her  affections.  The  marriage  of  the 
young  people  was  elanclestine.  The  antecedents  oi  the  man  had  not  been 
reputable,  and  at  the  time  of  the  marriage  it  was  agreed  that  it  should  be 
kept  secret,  and  the  wife  remain  a  year  with  her  parents.  The  husband, 
however,  soon  disclosed  the  marriage.  The  parents  were  greatly  agitatsA 
and  excited  when  they  heard  of  it^  and  the  father  threatened  Tiolence  if 
the  daughter  was  taken  away  at  once.  He  said,  however,  that  after  a 
week's  delay,  if  she  saw  fit  to  go,  no  obstacle  should  be  interposed.  Before 
the  week  was  out  the  daughter  expressed  dislike  and  repngnance  to  the 
husband,  and  determined  to  stay  with  her  parenta  There  was  no  evidence- 
of  compulsion,  or  solicitation,  or  of  utterances  by  the  parents  which  the 
conduct  of  the  son  in  law  did  not  merit.  Under  such  facts  it  was  held 
that  the  oourt  might  well  instruct  the  jury  that  there  was  no  case  for 
oonsideration:   WhiU  v.  J?om,  47  Mich.  172. 

/ntejil  io  AUenaie-^MaUdouM  iRier/eremee-^MoUve—Oood  if<lvte.~In 
action  for  alienating  the  wife's  affections,  and  enticing  her  away,  the 
terial  point  of  inquiry  is  the  intent  with  which  the  defendant  has  acted. 
It  must  appear  that  the  defendant  has  acted  from  improper  motives.  It 
is,  therefore^  proper  for  the  jaiy  to  consider  whether  tlie  defendant 
acted  with  a  view  of  depriving  the  plaintiff  of  the  comfort^  aid,  and 
society  of  his  wife,  or  whether  it  was  an  act  of  hoepitality  or  of  pro* 
taction  from  cruelty,  etc:  Campbell  v.  Carter^  6  Abb.  Pr.,  N.  8.,  151;  Bern- 
mtt  V.  SmUh,  21  Barb.  439;  S^uneman  v.  Palmer,  4  Barb.  225;  BrnUk  v. 
Lvke,  13  Hun,  204;  Taeker  v.  Sianlep,  153  Mass.  148;  BoOb  t.  Dick,  42^ 
Ohio  SI  23;  51  Am.  Bep.  791.  And  here  lies  a  distinction  in  the  cases. 
To  justify  a  verdict  against  a  parent  there  should  bo  much  stronger  evl» 
dence  of  improper  motives  in  the  defendant  if  he  is  a  parent 'of  the- 
plain tiff's  wife  than  where  the  action  is  against  a  stranger:  Hmteketom 
V.  Peck,  5  Johns.  196;  BenneU  v.  Smith,  21  Barb.  439.  <'The  father'e 
house  is  always  open  to  his  children;   and,   whether  they  be  marriedl 
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or  nnmarrMd,  it  Is  ttill  to  them  a  refnge  from  ovfl,  tnd  a  oonsolation  la 
diotron":  Butekuon  ▼.  Ptdt,  5  Johbt.  196,  per  Kent^  a  J.  It  hai  alto 
been  said  that  **tho  father  and  brother  are  the  natural  proteotora  of  tho 
daughter  and  aiatar."  The  father  majt  therefore,  lawfally  give  honeot 
advioe  to  hia  married  daughter  who  oomes  to  him  in  diatreu  growing  oat  of 
unhappy  marital  relatione,  and  he  may  shelter  her  in  his  own  home  so  long 
as  she  freely  remains:  Okut  r.  Bennett,  89  Teno.  478;  Smith  r,  Lyke,  13  Han. 
S04;  Taskerw.  Stanleg,  163  Mass.  143;  Ht^tMY.  Dkk,  42  Ohio  St  23;  01  Am. 
Rep.  791.  There  oan  be  no  aotion  against  the  parents  for  harboring  tha 
plaintiff's  wife  against  the  will  of  her  hnsband,  unless  there  is  olear  proof 
that  defendants  acted  maliciously  in  so  doing:  Campbell  ▼.  Carter,  6  Abb. 
Pr.,  N.  S.,  151;  8  Daly,  165.  In  fact^  where  the  wife  is  subjected  to  cruel 
treatment  or  is  ill,  the  parents  not  only  hare  the  right  to  allow  her  the 
eomforts  of  their  home^  but  to  adyise  her  to  come  and  remain  there  until 
the  causes  hare  been  remored.  To  justify  an  action  of  enticement  againat 
them  there  must  be  something  tending  to  prevent  or  dissuade  the  wife 
from  living  with  her  husband.  Mere  acts  of  humanity  by  the  parents 
toward  their  daughter  are  no  ground  for  the  alienation  of  her  affections: 
BenneU  r.  SiMih,  21  Barb.  439;  8nuih  ▼.  Lyiht,  18  Hun,  204.  The  defendant 
parent  may  show  that  his  advice  was  honestly  given:  Taaker  v.  Stanieif,  158 
Masa  148;  but  the  defendant  may  show  that  the  parents,  after  the  sepa- 
ration, knowingly  encouraged  the  wife  to  associate  with  disreputable  per* 
■cms:  HoiiM  w.  Diek,  42  Ohio  St.  23;  51  Am.  Rep.  791.  If,  however,  tha 
motire  of  the  parties  in  their  interference  is  not  protection  or  humanity 
toward  the  wife,  an  aotion  may  be  maintained  for  the  alienation  of  her 
affections:  HoUa  r.  Dick,  42  Ohio  St  23;  51  Am.  Rep.  791.  A  stranger,  aet- 
log  in  good  faith  upon  a  wife's  oomplaints  of  her  husband's  ill-usage,  may 
lawfully  aid  and  shelter  her,  even  on  the  day  after  auch  oomplaints  ara 
made:  Bame$  ▼.  Allen,  1  Abb.  App.  Dea  111,  reversing  the  same  oase^ 
80  Bsib.  668.  The  bare  fact  that  the  defendant  in  an  action  for  entio- 
ing  away  the  wife^  and  who  is  a  relative  of  the  wife,  allowed  her  to  rida 
in  his  wagon,  at  her  own  request,  or  that  he  did  not  close  his  door  upon 
her  when  she  came  to  his  house,  are  not  enough  to  sustain  the  aotion: 
Sehuneman  r.  Palmer,  4  Barb.  225.  So,  in  an  action  against  a  stranger  for 
the  alienation  of  the  affections  of  the  plaintiff's  wife,  it  ia  not  error  to 
charge  that  if  the  defendant  made  presents  to  the  plaintiff's  wife,  and  gava 
her  other  attentions  with  the  consent  of  the  husband,  with  no  evil  intenti 
and  not  intending  to  alienate  her  affections,  and  never  hail  carnal  knowl- 
edge of  her,  the  plaintiff  cannot  recover,  though  as  a  consequence  of  such 
acts  she  conceived  a  fondness  for  him:  Adams  r.  Main,  8  Ind.  App.  238. 
Again,  if  a  wife  has  good  ground  for  a  separation  from  her  huaband,  or  for 
a  divorce  from  him,  and  she  voluntarily  seeks  the  advice,  shelter,  and  pro> 
taction  of  a  atranger,  and  he  gives  her  his  advice  and  protection  in  good 
faith,  and  from  motives  of  kindness  and  humanity,  the  husband  eaunot 
recover  in  an  action  for  tha  alienation  of  her  affections;  although  it  would 
be  otherwise  if  she  would  not  seek  the  separation  or  sue  for  divoroe  except 
for  the  intentional  and  nnsolioited  interference  of  anoh  third  person  indno> 
ing  her  so  to  act  Under  such  circumstances  evidence  of  the  oonnectioa 
between  the  defendant's  conduct  toward  the  plaintiff's  wife  and  the  defend- 
ant'a  troubles  with  his  own  wife,  if  any,  would  be  competent  as  pertaining 
to  the  material  inquiry  whether  the  conduct  of  such  third  person  was  aots* 
•tad  by  good  or  improper  motives:  ModinU  v.  MePike,  74  Ma  636. 
BUI  <^  ParUeiilar§^Bar  lo  Aetioiu—lik  an  action  by  a  husband  for  tha 
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ali«n«t{oB  of  hti  wife*i  affeetioaa,  a  bill  of  ptrtioalan  may  bo  orderad. 
Thni,  if  the  alienatioa  is  alleged  to  have  been  effected  by  meaoa  of  '*gifti» 
preeent%  promiMt,  threat^  and  sednotiTe  arU  and  wUea,"and  the  defendant 
makee  affidarit  denying  the  ehargee  generally  and  declaring  that  he  doea  not 
know  and  cannot  inruiise  in  what  particular  the  plaintiff  intenda  to  charge 
him  with,  a  bill  of  particnlare  ihonld  be  ordered  particnlarixing  the  gif  ta»  prea- 
anti,  promiaes,  threats,  and  sednctive  arts  and  wilee  by  which  it  ia  elaimad 
that  the  wife's  affeotioos  were  alienated,  together  with  the  timea  when  and 
places  where  these  means  were  employed:   Wood  r.  Oledhili^  20  N.  Y.  Git. 
Proa  105,  following  TUtoH  r.  Beecher,  69  N.  Y.  176;  17  Am.  Rep.  337;  an 
action  for  cri.ninal  oonrersation.     A  recovery  in  an  action  of  trespass  for 
taking  away  the  plaintiff's  wife,  is  a  bar  to  a  recorery  in  an  action  on  tiia 
case  between  the  same  parties,  for  enticing  her  away:  OUehriai  t.  Bakt  8 
Watts,  355;  34  Am.  Deo.  469;  bnt  the  recovery  by  him  of  a  judgment  for 
enticing  his  wife  away  is  not  a  bar  to  an  action  by  him  for  orimiiial  oonTar- 
tion:  Schteil  ▼•  Biokm,  40  Hnn.  87S. 


Davis  v.  Central  Vermont  R  R  Ca 

[M  VutNOiiT.290.] 

OoMMON  Carriers— Limitation  oi  Liabiutt. — A  common  carrier  may,  hj 
oon tract,  limit  his  comniou-law  liability  so  far  as  is  reasonable,  bat  it  ii 
unreasonable  to  allow  him  to  contract  against  his  own  negligence. 

A  Bill  oi  Ladikq  is  a  contract  between  the  shipper  and  the  carrier,  and 
binds  the  shipper  so  far  as  the  conditions  named  therein  are  reasonable 
in  the  eye  of  the  law,  because,  by  receiTing  the  bdl  of  lading,  the  ahip* 
per  is  presanied  to  have  assented  to  its  terms. 

Bills  of  Ladino— SxipaLATioN  Against  Loss  bt  Firb.— A  stipulation  in  a 
bill  of  lading,  exempting  a  common  carrier  from  liability  for  leas  by 
fire  not  happening  through  the  neglect  of  the  carrier,  ia  reasonable. 

Bills  or  Lading— Explanation  oi  bt  Parol  Evidkncb.— So  far  aa  a  bill 
of  lading  is  a  receipt  it  may  be  explained  by  parol  evidence,  but  as  a 
special  written  contract  for  the  carriage  of  goods  it  is  not^  so  far  as  the 
contract  is  reasonable,  open  to  explanation  by  such  evidence. 

Common  Garrikrs— Loss  bt  Fibs— Froximatb  and  Rbmotb  Gausb.— S^ 
in  the  regular  course  of  shipping  grain  from  west  to  east,  it  is  stored  ia 
a  certain  elevator  until  the  shipper  orders  it  sent  forward  to  its  desti* 
nation,  and  certain  grain,  so  shipped  and  stored,  has  been  ordered  foi^ 
ward,  bnt  is  not  moved,  and  is  destroyed  by  fire  some  time  afterward, 
without  the  fault  of  the  carrier,  the  latter  is  not  liable,  aa  the  fire  ia  the 
proximate  causa  of  the  damage,  and  the  delay  to  forward  only  the 
remote  cause. 

Case  for  the  negligence  of  the  defendant,  by  which  the 
grain  of  the  plaintifT  was  destroyed.  There  was  a  judgment 
for  the  plaintiff,  and  defendant  excepted.  PlaintifiTs  grain 
was  in  transit  from  Chicago  to  Rutland,  Vermont  As  evi- 
dence of  title  he  introduced  certain  through  bills  of  lading 
containing  the  following  conditions:  **  The  said  Ogdensburg 
Transit  Company  shall  not^  nor  shall  any  oarriefi  or  any 
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penoD  or  party  in  poBsession  of  all  or  any  of  said  property, 
be  liable  for  any  loss  or  damage  of  or  to  all  or  any  of  said 
property  arising  from,  caused  by,  or  connected  with  any  one 
or  more  of  the  following  mentioned  causes  or  things,  to  wit: 
•  •  •  •  fire  while  afloat,  in  transit,  or  in  store  at  any  place  of 
ahipment,  transhipment,  station,  delivery,  or  on  board  of  boat 
or  cars,  •  •  •  •  unless  the  same  shall  affirmatively  and  with- 
out presumption  be  proven  to  have  been  caused  by  the  negli- 
gence of  the  person  or  party  sought  to  be  made  liable." 
Grain  shipped  by  this  route  was,  in  the  ordinary  course  of 
business,  taken  by  water  from  Chicago  to  Ogdensburg,  New 
York,  and  was  there  placed  in  the  defendant's  elevators^ 
where  it  was  stored  nntil  the  shipper  ordered  it  sent  forward 
to  its  destination*  The  grain  in  question  had  been  so  placed, 
and  ordered  forward,  for  periods  varying  from  more  than 
thirty  to  seven  days  before  its  loss.  The  elevator  and  its 
contents. were  afterwards  burned.  The  county  court  found 
that  the  defendant  was  negligent  in  not  having  sent  the 
grain  forward,  but  that  the  fire  itself  occurred  without  the 
neglect  of  the  defendant. 

C.  A.  Prouty,  for  the  defendant. 

F.  C.  Baker  and  Qeorge  E,  Lawrence^  for  the  plaintiff. 

**'  Ross,  C.  J.  The  controlling  facts  found  by  the  county 
court  are:  Tiiat  the  grain  for  the  loss  of  which  recovery  is 
sought  came  to  the  defendant  from  the  Ogdensburg  Trans- 
poration  Company,  shipped  by  wholesale  dealers  from  Chi- 
cago, on  bills  of  lading  running  to  the  order  of  the  shipper; 
that  the  plaintiffs  purchased  the  bills  of  lading,  usually,  after 
the  grain  had  arrived  at  Ogdensburg,  and  had  been  received 
by  the  defendant  into  its  elevator;  that  the  bills  of  lading, 
among  other  things,  provided  that  the  Ogdensburg  Trans- 
portation Company,  and  any  other  common  carrier,  in  the 
line  of  transportation,  should  not  be  liable  for  any  loss  by 
'*  fire,  while  afloat,  in  transit,  or  in  store,  at  any  place  of  ship- 
ment, transhipment,  station,  delivery,  or  on  board  of  boat  or 
cars,  ....  unless  ....  caused  by  the  negligence  of  the 
person  or  party  sought  to  be  made  liable";  that  the  grain 
was  destroyed  while  in  the  elevator  of  the  defendant  at  Og- 
densburg, by  a  fire,  which  occurred  without  the  negligence 
of  the  defendant;  but  that,  if  the  defendant  had  acted  upon 
M^  the  orders  of  the  plaintiffs — when  their  orders  were  neo- 
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iTj — and  removed  the  grain  from  its  elevator,  as  soon  aa 
the  oonnty  ooort  has  found  it  shonld  have  done,  the  grain 
would  bave  been  removed  before  the  fire.  On  these  oonirol- 
ling  facts  it  is  apparent: 

1.  That  under  our  decisions.  Farmer^  etc  Bank  ▼•  Com- 
plain Trans.  Co,,  23  Vt.  186;  56  Am.  Dec.  68;  18  Vt  181; 
KimbaU  v.  Rutland  etc.  R.  R.  Co.,  26  Vt  247;  62  Am.  Deo. 
567;  Blumenthal  v.  Brainerd,  88  Vt  402;  91  Am.  Dec  349; 
Mann  v.  Birehard,  40  Vt  326;  94  Am.  Dec.  398;  Hadd  v. 
OniUd  States  Expreee  Co.,  62  Vt  335;  36  Am.  Rep.  757;  GtUu 
V.  Western  Union  Tel.  Co.,  61  Vt  461;  15  Am.  St  Rep.  917; 
and,  as  held  generally  by  courts  of  last  resort^  a  common 
carrier  may,  by  contract,  limit  his  common-law  liability  for 
goods  intrusted  to  him,  so  far  as  in  the  eye  of  the  law  will  be 
considered  reasonable;  but  that  it  is  unreasonable  to  allow 
such  a  servant  of  the  public  to  contract  for  relief  against 
his  own  negligence.     Usage  may  amount  to  such  limitatioii, 
Farmers'  eU.  Co.  v.  Complain  Trans.  Co.,  18  Vt  131.    No- 
tice, unless  brought  distinctly  to  the  knowledge  of  the  con- 
signor in  such  a  manner  that  the  law  will  imply  hia  assent 
to  the  limitation  contained  in  the  notice,  will  not  be  consid- 
ered as  entering  into  and  forming  a  part  of  the  contract 
Bills  of  lading  are  contracts,  or  receipts  and  contracts.    The 
carrier  thereby  acknowledges  the  receipt  of  the  property  to 
be  carried,  states  the  conditions  on  which  he  is  to  carry  the 
property,  the  person  to  whom  and  the  place  where  delivery 
is  to  be  made,  and  the  rate  or  compensation  for  the  carriage. 
This  he  delivers  to  the  consignor  as  evidence  of  the  contract 
between  them.    By  receiving  the  bill  of  lading  the  consignor 
assents  to  the  terms  of  the  consignment  contained  in  it,  and 
becomes  bound  thereby,  so  far  as  the  conditions  named  are 
reasonable  in  the  eye  of  the  law.    In  Farmeuf  etc  Bank  v. 
Champlain  Trans.  Co.,  23  Vt  206,  56  Am.  Dec.  68,  thia  court 
said,  in  speaking  of  a  contract  that  would  limit  the  common 
law  liability  of  common  carriers:  '*This  express  contract 
ought,  ***  perhaps,  to  be  very  clearly  proved,  and,  in  watw 
carriage,  is  usually  required  to  api)ear  in  the  bill  of  lading.** 
The  entire  scope  of  the  decision  in  King  v.  Woodbridge,  84 
Vt  565,  proceeds  upon  the  theory  that  a  bill  of  lading  duly 
delivered  and  accepted  forms  a  written  contract  between  the 
consignor  and  carrier,  which  cannot  be  varied  by  parol  evi- 
dence.   So  far  as  a  bill  of  lading  is  a  receipt  it  has  been 
allowed  sometimes  to  be  explained  by  parol  evidence:  ffBrim 
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w.  QUehriit^  84  Me.  684;  66  Am.  Dec  676,  and  note.  Bat  as 
a  contract  of  carriage  of  the  goods,  so  far  as  it  is  reasonable, 
it  is  held  to  be  a  special  written  contract,  not  open  to  expla- 
nation by  parol  evidence:  Steele  v.  Townsend^  87  Ala.  247;  79 
Am.  Dec.  49,  and  note;  Baltimore  etc.  IL  R.  v.  RatMone^  1 
W.  Va.  87;  88  Am.  Dec.  664,  and  note;  McMUlan  v.  MichiF 
^anete.  R.  A.,  16  Mich.  79;  93  Am.  Dec.  208,  and  note;  Chand^ 
ler  T.  Sprague,  7  Met.  806;  88  Am.  Dec.  404,  and  note;  Ortiee 
T.  Adams,  100  Mass.  605;  1  Am.  Rep.  131;  97  Am.  Dec.  117, 
And  note;  MeFadden  y.  Mieeouri  Pae,  Ry,  Co.^  92  Mo.  343;  1 
Am.  St.  Rep.  721,  and  note;  Graves  v.  Lale  Shore  etc*  R.  R. 
<7o.,  187  Mass.  83;  60  Am.  Rep.  282. 

Where  the  bill  of  lading  is  received  by  the  consignor  with- 
out objection,  and  nothing  is  shown  to  the  contrary,  the  law 
presumes  he  accepts  it  and  becomes  bound  by  its  terms,  as 
the  contract  for  the  carriage  of  the  goods  receipted  for,  and,  if 
limitations  are  imposed  upon  the  common  law  liability  of  the 
carrier,  that  he  consents  to  them  and  is  bound  by  them,  so 
far  as  they  are,  in  the  eye  of  the  law,  reasonable.  Nothing 
is  found  why  the  consignors  named  in  the  bills  of  lading, 
receipting  for  the  grain  losU  did  not  consent  to  the  conditions 
«et  forth  in  them.  The  plaintiffs  came  into  the  rights  of  the 
consignors  by  an  assignment  of  the  bills  of  lading.  Thereby 
they  became  the  consignees  of  the  grain.  As  such  they  took 
the  rights  of  the  consignors,  to  whose  **^  order  the  goods 
were  consigned.  Thereby  they  obtained  no  greater  rights 
than  the  consignors  had,  under  the  bills  of  lading.  The 
counsel  for  the  plaintiffs  criticise  the  conditions  contained  in 
the  bills  of  lading.  Whatever  may  be  justly  said  in  regard 
to  others  of  them,  this  case  brings  for  consideration  only  the 
one  already  quoted  in  regard  to  loss  by  fire.  That  exempts 
the  carrier  from  liability  only  for  such  fires  as  occur  without 
the  carrier's  negligence.  Leaving  the  carrier  responsible  for 
losses  which  came  from  fires  caused  by  the  carrier's  negli* 
gence,  the  limitation  was  reasonable  under  the  decisions 
already  cited.  It  is  clearly  expressed  and  capable  of  ready 
comprehension.  It  is  no  excuse  if  the  plaintiffs  did  not  read 
and  consider  it.  Courts  are  established  neither  to  make  con* 
tracts  for  the  parties,  nor  to  relieve  them  from  such  contracts 
as  they  negligently  and  carelessly  enter  into.  They  are  to 
construe  and  give  effect  to  contracts,  as  made,  so  far  as  they 
are  lawfuL  This  eliminates  the  liability  of  the  defendant  for 
the  loss  so  far  as  it  was  occasioned  by  the  firCi  for  that  haa 
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been  found  to  haye  occurred  without  the  negligence  of  tho 
defendant. 

2.  But  it  ia  contended  that  the  delay  or  negligence  of  the 
defendant  in  not  removing  the  grain  as  speedily  as  the  county 
court  has  found  that  it  ought  to  have  done  renders  the 
defendant  liable.  It  is  evident  that  the  fire  was  the  immedi- 
ate, proximate  cause  of  the  destruction  and  loss  of  the  grain. 
If  the  fire  had  not  occurred,  or  if  that  cause  is  eliminated, 
the  grain  would  not  have  been  lost  The  causa  eat&eans  was 
the  fire.  The  concomitant  incident  was  the  delay  by  the  de> 
fendant  in  removing  it  from  the  elevator.  But  that  delay 
would  not  have  destroyed  the  grain  and  caused  its  Iobb  if  the 
fire  had  not  intervened.  It  is  generally  held  that  a  common 
carrier  is  liable  on  the  ground  of  negligence  only  when  that 
negligence  is  the  proximate  cause  of  the  loss.  On  this  sub- 
ject,  and  on  what  is  the  proximate  and  what  the  remote 
cause,  these  authorities  are  helpful:  Bohen  v.  City  of  Waseca^ 
*^  32  Minn.  176;  60  Am.  Bep.  664,  and  note;  WeH  v. 
Ward,  77  Iowa,  323;  14  Am.  St.  Bep.  284,  and  note;  Whil§ 
V.  Conly,  14  Lea  61;  62  Am.  Bep.  164,  and  note;  ffaveriy  ▼• 
StaU  Line  etc.  JB.  R.  Co,,  136  Pa.  St.  60;  20  Am.  St  Bep.  848, 
and  note;  PerUy  v.  Ea$iem  R.  R.  Co.,  98  Mass.  414;  96  Am. 
Dec.  646,  and  note. 

But  courts  differ  in  holding  the  carrier  liable,  when  bis 
delay  is  the  remt>te  cause  of  the  loss,  and  a  proximate  cause 
exists  therefor,  for  which  he  is  not  liable.  Courts  of  last 
resort  holding  the  carrier  liable  in  such  cases  are  thoee  of 
New  York,  followed  by  those  of  Missouri  and  Illinois.  Hold- 
ing that  the  carrier  is  not  liable  for  such  remote  cause  are  the 
courts  of  United  States,  Massachusetts,  Pennsylvania,  Ohio, 
Michigan,  West  Virginia,  and  Iowa.  The  cases  of  these 
states,  pro  and  con,  can  be  found  collected  in  a  note  to  Nor^ 
ri»  V.  Savannah  $U.  Ry.  Co.,  28  Fla.  182;  11  Am.  St  Bep. 
866.  To  the  last-named  class,  apparently,  should  be  added 
the  courts  of  Nebraska  and  Maine:  McClary  v.  Siottx  CityeU^ 
R.  R.  Co.,  3  Neb.  44;  .19  Am.  Bep.  631;  (TBrien  v.  McQlinehy^ 
68  Me.  667. 

In  some  of  the  cases  cited,  holding  the  carrier  liable,  an* 
other  element  existed  in  addition  to  the  delay  of  the  carrier 
in  moving  the  goods  to  their  destination,  to  wit:  The  expo- 
sure of  the  property  to  the  action  of  the  elements,  which  was 
observable  to  the  carrier,  like  freezing,  or  the  want  of  food 
and  care  when  the  property  consisted  of  live  animals.     When 
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the  property  is  of  a  kind  liable  to  injury  or  destruction  by 
such  exposure,  whether  moving  the  property  with  due  dis- 
patch or  delaying  so  to  move  it,  the  carrier  is  under  a  duty 
to  use  common  prudence  to  protect  the  property  from  dan- 
gers which  are  known  to  him  to  exist,  and  which  have  come 
expectedly  or  unexpectedly,  and,  if  the  danger  came  without 
his  fault,  he  may  charge  for  the  extra  care:  Beekwith  v. 
Frisbe,  82  Vt  659. 

Some  of  the  cases  holding  the  carrier  for  delay  might  *^ 
have  been  properly  decided  against  him,  because,  knowing 
the  danger  to  which  the  property  was  exposed,  he  did  not 
exercise  the  diligence  and  care  of  a  prudent  baileee  to  pro- 
tect it.  In  the  case  at  bar,  if  the  defendant  could  have  pro- 
tected the  property  from  the  fire,  after  it  knew  the  fire  existed, 
by  the  exercise  of  reasonable  prudence  and  diligence,  and  di  1 
not,  the  defendant  would  have  been  liable  from  its  failure  to  use 
this  measure  of  prudence  and  diligence,  but  not  on  the  ground 
of  its  delay  to  move  the  grain  earlier.  I  am  not  aware  that 
any  case  exists  where  this  court  has  held  a  party  liable  for 
the  remote  cause  of  an  injury  of  this  nature.  The  question 
has  not  often  come  before  it. 

In  Templeton  v.  MontpeHer^  56  Vt.  828,  the  proximate  cause 
of  the  plaintiflf's  injury  was  the  failure  of  the  town  to  erect  a 
proper  guardrail  on  the  side  of  its  highway;  the  remote 
cause,  the  fright  of  the  plaintiff's  horse,  at  that  point,  by  a 
train  of  cars  on  the  railroad  running  near  the  highway. 
The  plaintiff  knew  that,  by  going  that  road,  he  was  liable  to 
encounter  a  train  of  cars,  and  that  there  was  another  high- 
way to  his  place  of  destination,  equally  feasible,  which  would 
not  bring  him  near  a  moving  train  of  cars.  The  referee 
found  that  the  plaintiff  was  negligent  in  using  the  highway 
on  which  he  was  injured.  This  court  held  that  the  plaintiff's 
negligence  was  only  remotely  connected  with  his  injury,  and 
that  it  did  not  contribute  to  its  proximate  cause,  and  for  that 
reason  did  not  defeat  his  right  of  recovery. 

This  conclusion,  in  principle,  is  the  same  as  that  reached 
by  the  courts  which  hold  that  the  carrier  is  not  liable  where 
his  only  fault  is  that  of  delay  to  move  the  consigned  goods 
with  such  rapidity  as  the  trier  might  consider  reasonable. 
We  think  it  is  the  better  conclusion  that,  in  such  cases,  if  the 
proximate  cause  of  the  loss  arises  in  such  a  manner  that  it 
will  not  support  an  action,  neither  will  the  remote  cause, 
though  incidental  to  the  proximate  cause.     If  the  proximate 
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cause  occars  without  the  fault  of  the  carrier,  in  other 
words,  as  to  him  is  accidental,  he  cannot  forecast  when  or 
where  it  may  fall  upon  the  goods  intrusted  to  him  to  carry, 
or  whether  it  will  fall  upon  them  at  all.    It  is  as  likely  to 
fall  upon  them  when  being  moved  with  dispatch  as  when 
delay  occurs.     Being  unconnected  with  it  he  cannot  forefend 
the  property  intrusted  to  him  against  it  by  the  exercise  of 
the  utmost  prudence  and  diligence.    If  he  could  forecast 
when  and  where  it  would  occur,  at  times  it  might  be  his 
duty  to  delay  the  movement  of  the  property.     In  that  way 
only  could  he  protect  the  goods.    But  inasmuch  as  he  can- 
not forecast- that  it  will  occur,  nor  when  nor  where  it  will 
occur,  and  is  himself  in  no  respect  responsible  for  its  occur- 
rence, he  is  under  no  duty  to  the  consignor  or  owner  of  the 
goods  in  regard  to  its  occurrence. 

Judgment  reversed,  and  judgment  for  the  defendant  to 
recover  its  costs. 

Carrisbs — PowsR  TO  LiMrr  Liabilitt  bt  Spbgial  OoHTBAOr.— WhOaa 
carrier  cannot  contract  for  exemption  from  hia  own  frand  or  negligence  ho 
may,  by  apecial  contract,  limit  hia  oommon-law  liability,  and,  when  ao  lim* 
ited,  there  can  be  no  recovery  for  loaa  or  injury  canaed  by  one  of  the  perila 
from  which  the  contract  effectively  ezempta  him.  The  burden  of  proof, 
however,  is  upon  him  to  establish  auoh  exemption:  Terre  Haute  eie.  B,  B. 
Co.  r.  ShertBOod,  132  Ind.  129;  32  Am.  St  Eep.  239,  and  note. 

Carbtbrs. — Bills  oi  Lading  are  both  receipts  and  oontraeti  to  oairy. 
So  far  as  they  ackuowledge  the  delivery  and  acceptance  of  the  goods  tbej 
are  mere  receipta,  and  as  to  the  reat  they  are  contracts.  The  acoeptanos 
of  a  bill  of  lading  by  the  abipper,  with  knowledge  of  its  contents,  makes  it 
a  binding  contract,  and  defines  the  rights  and  liabilitiea  of  the  parties  to  it 
As  a  receipt  it  is  explainable  as  between  the  shipper  and  the  carrier;  but 
parol  evidence  is  not  admissible  to  vary  the  terma  of  that  portion  of  it  con- 
atitnting  the  contract:  MerchanU*  etc  Trampartation  Co,  v.  FurthmanM^  149 
HL  66;  41  Am.  St  Rep.  266,  and  note. 

Pboximatb  ahd  Rkmotb  Causb. — ^A  defendant  is  not  liable  for  all  posn- 
bla  cousequences  of  his  wrongful  act  He  is  only  liable  for  an  injury  wbish 
is  the  natural  and  probable  consequence  of  his  negligence  or  the  act  he  does: 
See  monographic  note  to  OiUom  ▼•  Dthware  €ie»  (kuitU  Ook^  36  Am.  St  R«p» 
309,  diacussing  the  snbjeot 
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Habtford  Stbam  Boilbb  Inspeotion  and  Insub- 
ANOB  Company  v.  Lashbb  Stooking  Company. 

[6S  YMBMOvr,  489.] 

ImuRAiroB— FoRHOir  Ck>iiTRAOT. — A  CoNTBAcr  Madi  and  Aoobptkd  bt 
L^Tm  Sknt  Thbouoh  the  Poflr  is  Cohplitbd  and  Taku  BrvBor 
the  moment  the  letter  of  acceptance  is  deposited  in  the  postofBce.  The 
ftooeptanoe^  however,  most  be  an  absolute,  and  not  a  conditional  one. 
Henoe^  if  an  applicant  for  insurance  delivers  his  application  to  the 
■paoial  agent  of  a  foreign  insorance  company,  who  transmits  it  to  the 
office  of  the  company,  and  the  policy  is  issued  and  mailed  to  the  appli- 
cant, the  oontract  takes  effect  when  the  policy  is  mailed.  It  being  a 
foreign  contract,  the  question  as  to  whether  the  insurance  company,  or 
its  agents  had  a  license  to  transact  business  in  the  state  where  the 
application  was  made  is  immaterial  in  an  action  by  the  company  to 
recorar  a  premium. 

ImrBAircni  Aoaikst  Daicaoi  vbom  Bxflosion  ov  Boilbb — Dbfbotb^ 
CoNDinoHa  P&BOBDKNT— EsTOPPXU — If,  accompanying  a  policy  of  in- 
surance against  damage  fcom  the  explosion  of  a  boiler,  there  is  a  report 
from  the  inspector  of  the  insurance  company  in  reference  to  certain 
changes  in  the  setting  of  the  boiler,  the  report  does  not  make  suoh 
changes  a  oondition  precedent  to  the  taking  effect  of  the  policy,  but  is 
■imply  intended  as  a  suggestion  to  the  insured  that  they  ought  to  be 
effected.  The  issuance  of  the  policy,  with  a  knowledge  of  such  defeoti 
would  simply  estop  the  company  from  urging  it  as  a  defense  in  a  suit 
upon  the  policy. 

IvBUBANCi — BvTBor  OV  MoRTGAGiNO  Insurkd  Pbopkbtt. — After  a  con- 
tract of  insurance  has  been  completed  the  msured  cannot  escape  lia- 
bility for  the  payment  of  the  premium  by  executing  a  mortgage  upon 
the  property,  notwithstanding  a  condition  in  the  policy  that  renders  it 
Toid  if  the  title  of  the  property  is  transferred  or  changed  without  the 
eonsent  of  the  insurance  oompany,  for  giving  a  mortgage  does  not  change 
or  transfer  the  title. 

Book  Account.  Heard  upon  the  report  of  an  auditor  and 
exceptions.  There  was  a  judgment  overruling  the  exceptions 
to  the  report  and  for  the  defendant  to  recover  its  costs.  Both 
parties  excepted.  The  plaintiff  was  an  insurance  company 
incorporated  under  the  laws  of  Connecticut,  and  having  a 
branch  oflSce  in  the  city  of  New  York,  through  which  its 
Vermont  business  was  transacted.  The  defendant  was  a 
Vermont  corporation,  having  its  principal  place  uf  business 
at  Bennington,  in  Vermont.  The  plaintiff  sought  to  recover 
one  hundred  dollars  due  it  as  a  premium  upon  a  policy  of 
insurance  issued  by  it  in  favor  of  the  defendant  The  insur- 
ance was  against  damage  from  the  explosion  of  defendant's 
bcdler.  The  application  was  made  at  the  solicitation  of  a 
special  agent  of  the  plaintiff,  and  was  delivered  to  him  at 
Bennington,  Vermont,  and  by  him  transmitted  to  the  branch 
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office  of  the  plaintiff  in  New  York  city.  The  manager  de* 
posited  in  the  mail  at  New  York  city  an  envelope  containing 
the  policy  of  insarance  and  a  report  from  an  inspector  of  the 
plaintiff,  who  had  examined  the  defendant's  boiler,  and  who 
suggested  in  said  report  certain  changes  in  the  setting  of  the 
boiler.  The  defendant  being  unwilling  to  make  these  changes 
declined  to  receive  the  policy,  and  returned  it.  The  company 
sent  it  back  and  notified  the  defendant  that  the  payment  of 
the  premium  would  be  insisted  upon.  The  defendant  claimed 
that  such  changes  constituted  a  condition  precedent  to  the 
taking  effect  of  the  policy. 

C.  H.  Darling^  for  the  plaintiff. 

IT.  B.  Shsldon^  for  the  defendant. 

^*  Taft,  J.  From  the  auditor's  report  it  appears  that 
the  plaintiff  accepted  the  defendant's  application  for  insur- 
ance, executed  a  policy  and  inclosed  it  to  the  defendant  May 
13,  189^  depositing  it  in  the  postoffice  in  New  York  city. 
The  law  is  now  well  settled  that,  if  an  offer  of  a  contract  is 
made  and  accepted  by  letters  sent  through  the  post,  the  con- 
tract is  complete  the  moment  the  letter  accepting  the  offer  is 
posted,  and  this  upon  the  ground  that  the  postoffice  is  re- 
garded as  the  agent  of  the  one  making  the  proposition.  The 
acceptance  must  be  identical  with  the  terms  proposed.  That 
it  cannot  be  conditional  and  take  effect  at  that  time  see  Fenno 
y.  Weaion,  31  Vt.  345.  We  do  not  regard  the  letter  of  the 
plaintiff's  inspector,  sent  the  defendant,  as  a  part  of  the  con* 
tract,  nor  as  a  condition  precedent  upon  the  fulfillment  of 
which  the  contract  was  to  take  effect,  but  as  a  suggestion  to 
the  defendant  in  regard  to  the  future  state  and  condition  of 
^^*  the  boiler.  The  plaintiff  having  delivered  the  policy, 
knowing  the  condition  of  the  boiler  in  the  respect  named, 
would  be  estopped  from  insisting  that  the  policy  was  void  by 
reason  of  the  noncompliance  with  the  suggestion.  Deliver- 
ing the  policy,  knowing  the  condition  of  the  boiler,  it  cannot 
be  heard  to  say  that  the  contract  was  void  for  the  reason 
named.  The  contract  taking  effect  when  the  policy  was  de- 
posited in  the  New  York  postoffice  was  a  New  York  con- 
tract, and  must  be  governed  by  the  law  of  that  state,  and  the 
presumption  is  it  was  a  valid  agf cement.  As  the  contract 
was  a  New  York  one  the  questions  of  the  authority  of  the 
plaintiff  to  transact  business  in  this  state,  the  nonallegntion 
of  that  fact  in  the  declaration,  and  whether  the  plaintiff's 
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agent,  through  whom  the  application  for  the  policy  was  trans- 
mitted, was  duly  licensed,  are  immaterial  and  need  not  bo 
considered. 

The  defendant  claims  that  the  policy  became  void  snbse* 
quent  to  its  delivery  by  reason  of  one  or  more  mortgages 
given  by  it,  as  there  is  a  condition  in  the  policy  that  renders 
it  void  if  the  title  of  the  property  was  transferred  or  changed 
without  the  consent  of  the  plaintiff.  Giving  a  mortgage  upon 
the  property  did  not  change  or  transfer  the  title;  it  encum* 
bered  it,  but  it  does  not  appear  that  there  was  any  proviso 
against  an  encumbrance.  If  the  mortgage  did  render  the 
policy  void  it  did  not  affect  the  plaintiff's  right  to  the  premium 
which  became  due  it  at  the  time  the  policy  took  effect.  May 
13,  1892. 

Judgment  reversed,  and  judgment  for  the  plaintiff. 

Start,  J.,  being  absent  in  county  court,  did  not  sit. 


A  Contract  bt  Lkttbb  a  Complete  the  momeut  an  acceptance  of  the 
offer  U  mailed^  providing  it  is  done  with  reasonable  promptiieas  and  before 
any  intimation  of  withdrawal  in  received:  Wheet  v.  {Voftt,  81  Md.  99;  1  Am. 
Rep.  28;  Kempner  r,  Cohn,  47  Ark.  519;  58  Am.  Rep.  776;  Moore  r,  Pierton^ 
6  Iowa,  279;  71  Anu  Dec  409;  monographic  note  to  Maclap  ▼.  Harvey,  32 
Am«  Rep.  40-53,  diacnssing  contracts  by  letter.  The  acceptance  of  a  contract 
must  be  nnqnalified:  Kennedy  r.  Qramling,  33  S.  C.  3G7;  26  Am.  St.  Rep.  676. 

Ihsubavoe  bt  Foreign  Corporations — Cohpliangr  with  Local  Law. 
A  contract  ia  complete  when  nothing  further  remains  to  be  done  to  giro 
either  party  a  right  to  have  it  carried  into  effect,  or,  in  other  words,  when 
the  last  act  is  done  which  is  necessary  to  render  the  contract  obligatory. 
Therefore,  if  the  parties  are  residents  of  different  states,  the  state  where 
the  final  assent  is  given,  the  last  act  necessary  to  complete  it  is  done,  ia 
the  place  where  the  contract  is  made,  notwithstanding  all  preliminary  ar* 
rangements  were  made  in  the  other  state.  Thia  applies  to  insurance  as  well 
as  to  other  contracts:  See  monographic  note  to  Ford  v.  Buckeye  State  In$, 
Co.,  09  Am.  Deo.  668,  671,  or  where  contract  is  deemed  to  have  been  made: 
Cumaw  T.  Phcenix  In$.  Co.,  37  S.  C.  406;  34  Am.  St.  Rep.  766,  and  note. 
Bnt  with  respect  to  the  question  as  to  whether  a  foreign  corporation  can 
maintain  a  suit  upon  apreniinm  noto  in  another  state,  without  having  com* 
plied  with  the  laws  of  the  latter  state,  requiring  certain  preliminaries  before 
it  has  authority  to  do  business,  the  authorities  are  divided:  Bothroekr.  Dwells 
ing-House  Ins.  Co,,  161  Mass.  423;  42  Am.  St.  Rep.  418,  and  note;  JSdiaon 
General  Bieetrk  Co,  v.  Canadian  Pae,  Nav.  Co,,  8  Wash.  870;  40  Am.  St 
Rep.  910,  and  noto;  Pennypaeker  ▼•  Capital  Ine.  Co.,  80  Iowa,  56;  20  Am. 
Bt,  Rep.  895,  and  note. 

Insitrancb — A  Mortoagb  is  not  a  sale  or  transfer  of  title  within  the 
prohibition  of  an  insurance  policy:  See  noto  to  ffenck  t.  Agrieulimral  Ine, 
Co.,  9  Am.  St.  Rep.  75.  Neither  is  the  removal  of  a  mortgage  existing  on 
property  at  the  time  it  was  insured:  Kanmu  Farmen*  Ime,  Co,  ▼•  Bakudon,  62 
Kaaa.  486;  39  Anu  St.  Rep.  356. 


MS  Babbitt  «•  Ebllbt.  [Ywaiai^ 

Barrett  t^.  Ebllbt. 

[6S  Vburwt,  ftU.] 

Cmmaor  im  Laws— Vounov  Oomtbaot  of  Sali,  Wmnn  DmaD  v» 
Hats  Bim  Madb— OoMirr.— If  an  agent  raoeirea  in  one  sfeata  a  pn* 
poaitian  for  a  ooatraet  of  aala  and  tranimits  tha  aama  to  hia  prinoipal,  a 
laaidantof  another  atate,  who  there  aecepts  it»  and  ships  the  artiab  by 
*  freight  to  the  pnrohaaer,  the  eale  ie  a  oca  tract  of  the  latter  state,  and  il^ 
«Ddar  the  laws  of  the  latter  state,  the  title  to  the  property,  by  the  tena 
•I  the  oontraet,  would  remain  in  the  vendor  aa  against  attaohment  or  in- 
■biTent  proeeedings,  the  eonrts  of  the  former  state  will,  aa  a  matter  ef 
oomity,  giro  that  effeet  to  tha  oontract  although  by  ita  own  law  tis 
would  be  otherwise. 

Tbovbb  for  the  oonvereion  of  a  safe.  There  was  judgment 
for  the  plaintiff^  and  the  defendant  excepted.  O.  R.  Swelt 
was  engaged  in  the  meat  business  at  St.  Albans,  Vermont, 
and  gave  to  a  traveling  agent  of  B.  C.  Morris  &  Co.,  of  Boston, 
Massachusetts,  an  order  for  a  safe.  The  safe  was  shipped  to 
8wett|  who  put  it  into  his  store,  where  it  remained  until  taken 
by  Kelley.  Swett  having  been  adjudged  an  insolvent^  the 
plaintiff  was  appointed  his  assignee.  The  plaintiff  attempted 
to  take  possession  of  the  safe,  but  was  prevented  by  Kelley, 
who,  acting  under  the  instructions  of  Morris  &  Co.,  shipped 
it  to  them  at  Boston,  on  the  same  day  that  plaintiff  attempted 
to  take  it. 

FarringUm  A  Pwt^  for  the  defendant 

Dm  a  Oeorge^  for  the  plaintifl. 

*^^  Ross,  C.  J.  On  the  agreed  facts,  by  the  terms  of  the 
order  given  by  the  insolvent,  at  St  Albans,  the  agent  who 
took  the  order  was  only  a  soliciting  agent,  with  no  aath<»ity 
to  make  an  absolute  contract  which  would  bind  E.  C.  Morris 
ft  Ca  to  a  sale  of  the  safe  in  controversy.  He  could  simply 
take  an  order  therefor,  from  the  insolvent,  and  transmit  it 
to  B.  C.  Morris  A  Co.,  who  resided  in  Boston,  and  who  then 
had  the  safe  in  their  possession  at  Boston,  to  be  there  ac- 
cepted and  approved  of  by  B.  C.  Morris  ft  Co.  When  B.  CL 
Morris  ft  Co.,  in  Massachusetts,  accepted  the  order  the  oon- 
tract became  a  Massachusetts  contract,  as  much  so  as  it 
would  have  been  if  the  insolvent,  in  person,  had,  in  Boston, 
given  the  order,  and  B.  C.  Morris  ft.  Ca  had  there  accepted 
it,  the  safe  then  being  there  in  the  possession  of  B.  C.  Morris 
ft  Ca  By  the  terms  of  the  order  and  its  acceptance  the 
safe  was  to  remain  the  property  of  B.  0.  Morris  ft  Cow  onlil 
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fully  paid  for.  It  is  agreed  that,  under  the  laws  of  Massa- 
chusetts, B.  C.  Morris  A  Co.  could  hold  ^^^  the  safe  against 
insolvency  proceedings  and  attaching  creditors.  The  defend* 
ant,  Kelley,  stands  in  the  rights  of  B.  C.  Morris  A  Co.,  and 
the  plaintiff  in  those  of  the  creditors  of  the  insolvent,  O.  R. 
Swett:  CoUender  Co.  v.  Marshall^  57  Yt  232.  The  question, 
tlierefore,  is  whether  the  contract  for  the  sale  of  the  safe 
which  was  made  in  Massachusetts,  and  the  safe,  which  by 
the  laws  of  that  state  was  exempt  from  attachment  and  exe- 
cution by  the  creditors  of  O.  R.  Swett,  and  from  insolvency 
proceedings  against  him,  became  subject  to  the  laws  of  this 
state,  in  regard  to  attachment,  execution  and  insolvency  pro- 
ceedings, the  same  they  would  have  been  if  the  property  had 
been  in  this  state  and  the  contract  for  its  .conditional  sale  had 
been  made  here?  On  the  authority  of  Cobb  v.  BusweU^  87 
Vt  837,  where  this  question  was  fully  considered  by  this 
court,  it  must  be  held,  that  the  rights  of  E.  G.  Morris  A  Ca 
to  the  safe  remain  and,  by  comity  of  law,  will  be  in  force 
here,  the  same  as  fixed  by  the  contract  under  the  laws  of 
Massachusetts,  where  the  safe  was  and  the  contract  in  re- 
gard to  its  conditional  sale  was  made.  Under  the  view  of 
tlie  contract,  and  law  governing  it,  and  the  safe  which  was 
the  subject  of  the  contract,  the  judgment  of  the  county  court 
is  reversed,  and  judgment  rendered  for  the  defendant  to  re* 
cover  his  costs.  ^_^ 

Lkx  Loci  Coirnuan»— Coirruor  ov  Laws— Stats  OoMrrr.— A  oonirael 
ia  oompleit  whan  nothing  farther  renutiu  to  be  done  to  give  either  party  a 
right  to  hare  it  oarried  into  effect,  or,  in  other  wordi^  when  the  last  act  ia 
done  which  ia  neoeaaary  to  render  the  oontraot  obligatory.  Therefore,  If 
the  partiaa  are  reaidenta  of  different  atatea,  the  atate  where  the  final  aaaenl 
ia  given,  or  the  laat  act  neoeaaary  to  oomplete  it  la  done^  ia  the  plaoe  where 
the  contraol  la  made,  notwithatanding  aU  preliminary  arrangementa  were 
made  ia  the  other  atate.  Thia  appliea  to  aalea  of  peraonal  property,  aa  well 
aa  to  other  oontrmota:  See  monographio  note  to  Ford  t.  Buekeife  State  liu. 
Co,,  09  Am.  Deo.  668,  670L  A  oontract  valid  where  it  ia  made  will  be  en* 
foroed  m  another  atate  nnleaa  it  ia  clearly  contrary  to  good  morala»  or  re- 
pngnaal  to  the  policy  of  the  lawa  of  ancfa  atate,  in  which  eaae  it  ia  not  bound 
by  oonlty  to  give  effect  theretot  MilUr  ▼.  WUoon,  146  III  S28;  S7  Am.  81 
Bap.  1S6;  Cftmnmr.  PkoBiUxIno.  On,  S7  &  a  406;  14  Am.  St.  Rep.  76S| 
note  to  Orawm  v.  Johuom,  88  Am.  §t.  Rep.  460;  Forepamgh  v.  Dektmm  atei 
J?.  A  OiLt  1»  Al  Si  217t  16  Am.  St.  Bepw  VI%  aod 
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Statb  V.  Harrisost* 

BoBOLAftT— How  OoRTOi  DsLion  MAT  WM  pBOTSD.— Ob  m  ittfomiatioA 
for  burglary  the  state  may  prore  the  eorpiM  delicti,  before  showing  tiie ' 
defendant's  eonneotion  with  the  orime.  Henoe,  if  two  of  three  de- 
fendants oharged  with  that  crime  plead  guilty,  the  fact  of  the  breaking 
and  entering  and  the  laroeny  of  certain  goods  may  be  proved  by  these 
two  althoogh  they  testify  that  the  orime  was  committed  by  themielTa^ 
ftnd  that  the  third  defendant  had  no  connection  with  ib 

BvBOLART — Poflsnsiov  OF  8T0LBV  PsopiRTr  AS  EviDKNCB. — ^UpoB  a  prose> 
cation  of  three  persons  for  bnrglary,  where  two  of  them  plead  guilty, 
the  state  may  prove  by  the  arresting  offioer  that  part  of  the  property 
stolen  wss  found  upon  the  persons  of  the  two  who  pleaded  gailty  and 
that  the  remainder  was  foond  upon  the  person  of  the  other  defendant 
as  this  would  tend  to  connect  him  with  the  crime. 

TUAL  — JaRT    MAT    FiND  StATX's   EvIDRKCB  TO  BB  TrUB    DT    PaBT  AVD 

Falsi  di  Part. — In  a  joint  prosecution  for  burglary,  where  two  of  the 
defendants  tnm  state's  OTidenoe,  it  is  not  for  the  jury  to  give  fall  oe- 
denoe  to  a]l  of  their  testimony  or  to  wholly  reject  i^  They  may  well 
find,  upon  a  oonsideration  of  all  the  eridence^  that  R  part  of  such  tes> 
ttmony  is  true  and  the  rest  false. 
IvBTRUonoMB — ^Fi7LLBB  IifTRUCTioirB  MOST  BR  Rkqurstrd. — "So  ozceptiaa 
lies  to  the  failure  of  the  court  to  give  fuller  iustructions  upon  a  giYsa 
pointy  npon  which  correct  instructions  have  been  given,  ia  the  absensi 
of  R  request  therefor  by  the  excepting  party. 

Information  FOB  BuROLABT.  Verdict|  guilty.  The  respond- 
ent excepted.  The  information  was  a  joint  one  against  the 
respondent  and  three  others.  One  of  the  others  was  acquit- 
ted by  order  of  the  court.  The  other  two  pleaded  guilty  be- 
fore the  trial  of  the  respondent.  These  two  were  called  aa 
witnesses  by  the  state.  A  portion  of  the  stolen  property 
was  found  upon  the  persons  of  those  who  pleaded  gailty,  and 
the  remainder  was  found  upon  the  person  of  the  respondent 
The  former  testified  that  the  respondent  was  not  present  and 
did  not  advise  or  assist  in  the  commission  of  the  crime.  The 
respondent  excepted  to  the  admission  of  the  testimony  of  the 
two  defendants  who  pleaded  guilty,  to  the  testimony  of  Officer 
Moe,  to  the  charge  of  the  court,  and  to  the  refusal  of  the  oourt 
to  direct  a  verdict  in  his  favor.  No  testimony  was  intio- 
duced  by  the  respondent. 

E.  A.  Cookj  for  the  respondent. 

W.  W.  MiU$,  $taU^8  attameyj  for  the  states 

'^^^  Boss,  C.  J.  1.  The  respondent  was  tried  upon  an  fai- 
formation  charging  him  and  three  others  with  breaking  and 
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entering  a  store  at  South  Barton,  in  the  night-time,  with  in- 
tent to  steal.  Two  of  the  others,  Smith  and  Roderick,  pleaded 
guilty  and  were  used  by  the  state  as  witnesses  against  the 
respondent.  That  portion  of  their  testimony  excepted  to 
was  properly  admitted  to  establish  the  commission  of  the 
crime  charged,  and  that  certain  property  was  stolen  from  the 
store.  It  was  none  the  less  admissible  because  their  testi- 
mony, if  belieyed,  would  establish  that  they,  without  the 
presence  or  aid  of  the  respondent,  broke  in  and  entered  the 
store  and  stole  the  goods  therefrom.  The  state  might  prop- 
erly show  the  corpui  delieii  before  showing  the  respondent's 
connection  with  it. 

The  testimony  of  the  oflBcers,  Moe  and  Bell  (who  made  the 
arrest),  excepted  to,  was  to  the  effect  that  part  of  the  goods 
taken  from  the  store  was  found  on  the  persons  of  the  two 
who  pleaded  guilty  and  a  part  on  the  respondent,  and  had  a 
tendency  to  show  that  the  three  were  engaged  in  the  commis- 
sion of  the  crime.  There  was  no  error  in  admitting  this  testi- 
mony. The  exception  to  the  testimony  of  Orcutt  is  not  now 
insisted  upon. 

^'^  2.  At  the  close  of  the  testimony  produced  by  the  state 
the  respondent  rested,  and  made  a  motion  that  the  court 
order  a  verdict  in  his  favor,  for  that  the  evidence  was  insuf- 
ficient to  warrant  a  conviction.  The  court  properly  overruled 
this  motion.  The  respondent's  counsel  contends  that  there 
was  error  in  this  action  of  the  court,  mainly  on  the  ground 
that  it  was  the  duty  of  the  jury  either  to  give  credence  to 
all  of  the  testimony  of  the  two  respondents  who  pleaded 
guilty,  or  wholly  to  reject  their  testimony;  and  that,  treat- 
ing this  testimony  introduced  by  the  state  either  way, 
the  remaining  testimony  would  be  insufficient  to  connect 
the  respondent  with  the  commission  of  the  crime.  But 
this  contention  is  not  sound.  It  was  for  the  jury,  and 
not  for  the  court,  to  consider  and  weigh  the  testimony 
of  the  two  respondents  who  had  pleaded  guiltyi  and  to 
determine  what  portion  of  it  they  would  believe,  and  what 
they  would  disbelieve,  as  the  other  uncontroverted  facts  in 
the  case  might  indicate,  that  their  testimony  was  true  or 
false.  The  relations  of  the  state  to  the  witnesses  it  may  in- 
troduce are  different  from  that  of  a  private  party.  The  state 
has  no  partisan  ends  to  serve.  It  has  as  much  interest  to 
clear  the  innocent  as  to  convict  the  guilty.  Hence  it  is  under 
m  duty  to  produce  and  use  all  witnesses,  of  whatever  char- 

▲iL  B&  Bar.  Voi.  XLIV.  — tf 
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acter,  whose  testimony  may  shed  light  upon  the  inrestigatioa 
and  aid  the  jury  in  arriving  at  the  truth:  SicUe  r.  Magoim^ 
50Vt.  338. 

The  jury  might  well  believe  that  portion  of  those  respond- 
ent's testimony  which  showed  that  the  respondent  Harrison 
was  with  them  in  their  journeyings  for  some  time  both  before 
and  after  the  commission  of  the  burglary  and  theft;  that  he 
was  at  South  Barton  with  them  just  before  the  commission  of 
the  crime,  and  again  at  Barton  very  soon  after,  and  reject  the 
improbable  portion  that  he  left  them  just  before  the  com- 
mission  of  the  crime,  and  met  them  in  the  darkness  of  the 
night  just  after  at  Barton,  and  went  with  them,  carrying  the 
stolen  goods,  all  through  the  night,  to  the  barn  ***  near 
Newport,  where  they  slept  until  near  noon  the  next  day. 
Their  account,  too,  of  the  way  they  came  to  give  him  the 
stolen  property  found  on  him  was  unnatural  and  almost  in* 
credible.  His  connection  with  the  respondents,  who  pleaded 
guilty,  both  before  and  after  the  commission  of  the  crime,  his 
presence  at  the  place  just  before  the  commission,  his  posses- 
sion of  part  of  the  stolen  property,  his  false  account  of  where 
and  how  he  obtained  it,  as  well  as  their  improbable  story  of 
his  leaving  them  at  South  Barton  just  before  the  commission 
of  the  crime,  and  meeting  them  in  the  dark  at  Barton  just 
after,  and  how  he  came  to  take  and  use  the  stolen  property^ 
was  all  evidence  proper  for  the  jury  to  consider  and  weigh, 
as  tending  to  show  respondent  Harrison  guilty. 

8.  It  is  not  seriously  contended  that  there  was  error  in  the 
charge  of  the  court  excepted  to;  but  it  is  oontended  that  the 
court  ought  to  have  explained  more  fully.  The  charge  given^ 
in  so  far  as  it  told  the  jury  that  if  they  found,  beyond  a  rea- 
sonable doubt,  that  the  respondent  falsified  in  the  account  he 
gave  of  when  and  where  he  came  into  possession  of  the  stolen 
property,  such  action  was  a  circumstance  tending  to  show 
him  guilty,  was  correct,  and  if  the  respondent's  counsel  de- 
sired, and  thought  further  instruction  on  this  point  necessary, 
he  should  have  requested  it  There  was  no  error  in  not  giving 
furttfer  unrequested  instruction  on  the  point,  inasmuch  as  the 
instruction  given  was  correct  and  fully  covered  the  point. 

Judgment;  there  is  no  error  in  the  proceedings  of  the  county 
court,  and  that  the  respondent  takes  nothing  by  his  exceptions* 

OoBPUS  DsLicrn._WhiI«  the  eorpu»  deUeU  mutt  \m  Mtablished  beyooA 
a  rMsonable  doubt  the  meuia  of  proof  mn  not  rMtrictod.    It  may.  tlMVf 
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Uk%  be  proved  eren  by  oiromnelantial  evidenoet  See  monograpble  note  le 
Stater.  WiUktrnM,  IS  Am.  Dee.  252, 258^  on  proof  of  eorptu  ddkti;  Pmpk  ▼• 
Pabner,  109  N.  T.  110|  4  Am.  St.  Rep.  423,  aod  note;  WiUard  t.  SitOe,  S7 
Tex.  App.  386;  11  Am.  St  Bep.  197,  aad  note. 

Bdrolabt— Lasoxmt— BiosiTT  PossiasiON  ov  Stolih  Pbopuitt  ab  Bti- 
DSNGV  OF  Guii/r.— .In  8taU  ▼.  War/ard,  106  Mo.  66;  27  Am.  St.  Bep.  822» 
it  U  eaid  that  the  preramption  of  guilt  aruing  from  the  recent  poaseaeum 
ef  itolea  gooda  ia  applied  in  caaea  of  burglary  and  laroeny  aa  well  aa  to  oaece 
of  laroeny;  aad  in  the  note  to  People  ▼.  Bkharde^  8  Am.  St  Rep.  397,  oa 
burglary,  that  the  mere  poaaeaaion  of  the  itolen  gooda  unaccompanied  by 
other  evidence  ia  not  prima  /aeie  evidence  of  burglary  and  that  herein  the 
rule  differa  from  that  in  burceny.  We  apprehend  that  the  true  rule  ia  that 
the  late  poiaeiaion  of  atolen  property  alone  it  not  anffioient  to  auatain  a  ver* 
diet  of  guilty  of  Uroeny;  but  ii  merely  a  oiroumstanoe  tending  to  ahow 
guilt:  StaU  ▼.  Duneam,  7  Waah.  336;  38  Am.  St  Bep.  888^  aad  that  thia  ia 
the  rule  in  burglary. 

In  Appltdio  thb  Maxim  Falsus  u  Uno,  Falsub  im  Omnibus^  where 
a  witneaa  haa  testiiied  willfully  falae  aa  to  any  fact,  the  jury  ahould  not  re- 
ject anch  portioni  of  hia  teatimony  aa  may  be  corroborated  by  other  unob- 
jectionable endence  in  the  cauae:  Crabtree  ▼•  Hagenbaugh,  25  IlL  233;  79 
Abi.  Dec.  32i. 

iNSTBUonoNS.— The  general  rule  ia,  that  a  court  ia  not  bouad  to  iaatrud 
the  jury  unleaa  required  by  one  party  or  the  other  to  do  ao;  and  that  aa 
omiaaion  to  initruct*  unleaa  requeated  by  one  party  or  the  other  to  do  ao^  ia 
no  ground  of  exception,  and  ia  not  error  or  available  on  motion  for  a  new 
trial,  or  aofficiant  to  reverae  the  Terdict  or  judgment:  See  monographio 
notm  to Straknr.  Detrwi  ete,  B.  JL  Co., 99  Am.  Dea  118^  diaeoaaing  the mb- 
joot  of  inatmetionat 
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[MVxEMoirr,  M0.1 
A  Wbct  ov  FitOBniTiON  xb  a  writ  directed  to  the  judge  aad  partiaa  !•  tlio 
aait  ia  any  inferior  court  commanding  them  to  ceaae  from  the  proaeeu* 
tioa  thereof,  upon  a  auggeation  that  either  the  cauae  originally,  or  aome 
collateral  matter  ariaing  therein,  doea  not  belong  to  that  juriadictioa, 
but  to  the  cogniaance  of  aome  other  court. 

A  WbIT  ov  P^BIBinOK  DOI8  NOT  Lll  TO  PaNYENT  ErBORS  AND  lutBGIF* 

LAXrnxa  if  the  matter  adjudged  ia  within  the  juriadictioa  of  the  tribunaL 
A  Writ  ov  PRCBiBrnoN  mat  lasua.  Though  thb  Beoord  oh  its  Faor 

ahowa  the  court  to  hare  juriadiotion,  if  it  appeara  by  extrinaic  evidence 

that  auch  ahowing  ia  falae. 
Plbdoi  ov  Setbral  Artiglxs  and  Actions  TBBRRV0B.^If  acTeral  arti- 

dea  an  pledged  to  aecure  a  loan  the  pledgor'e  right  of  action  upon  the 

pledgee'e  failure  to  return  the  property  on  demand  la  eatira.    He  caac 

aot  maiataia  a  aeparate  action  for  each  article. 
FuKDOB — Qnr  Entibr  Contbaot.— If  acTeral  itema  of  property  are  pledged 

at  one  time^  for  one  aum,  and  no  reaaon  exiata  for  a  demand  of  the  aav* 

oral  itema  at  aeparate  timea,  it  ia  one  entire  contract 
A  Jvdombht  vor  a  Part  ov  Onr  Bntirr  Demand  ia  a  oeaetoriv  bar  !• 

aay  other  auit  for  another  part  of  the  aame  demand. 
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AonoHS— CoNflOLiDATioH  ov.— It  IS  ft  ootniiKm  practice  to  ooniolidate  ftctiomi 
pending  in  the  same  conrt  that  might  have  been  bfonght  in  one  aotioii. 

A  Wbtt  ov  Pbohibitioh  Will  lasva  to  Pbkwht  tbm  Spuituio  up  oi 
▲V  KiTTiRK  Imdiyisiblb  Claim.  SO  m  to  give  a  joatice  of  the  peace  jn- 
riadiction,  if  that  judicial  officer  inaiati  on  proceeding,  notwithatanding 
the  objections  interposed. 

Petitjon  for  a  writ  of  prohibition  to  prevent  the  petitionees 
from  proceeding  with  certain  suits  against  the  petitioner. 

Dee  dt  Oeorge,  for  the  petitioner. 

M.  Buekf  for  the  petitionees. 

*^  Taft,  J.    This  is  the  first  instance  in  this  state,  within 
our  knowledge,  of  a  petition  for  a  writ  of  prohibition.     No 
mention  is  made  of  one  in  our  reports  and  it  is  first  men- 
tioned in  legislation  in  the  revision  of  1839,  when  the  supreme 
court  was  given  power  to  grant  one.     That  provision  still 
exists  in  the  Revised  Laws,  section  782.    The  writ  maj  issue 
if  ''necessary  to  the  furtherance  of  justice  and  the  regular 
execution  of  the  laws."    The  proceedings  to  obtain  one  are 
regulated  by  the  Revised  Laws,  chapter  74.    The  object  of 
the  writ  in  this  jurisdiction  can  be  accomplished  generally  by 
appeal,  exception,  or  writ  of  error.     One  never  issues  it  if 
there  is  other  adequate  remedy.     It  is  an  ancient  and  vala- 
able  writ,  the  use  of  which  in  all  proper  cases  should  be 
upheld  and  encournged,  as  it  is  important  to  the  due  and 
regular  administration  of  justice  that  each  tribunal  should 
confine  itself  to  the  exercise  of  those  powers  with  which,  under 
the  constitution  and  laws  of  the  state,  it  has  been  intrusted. 
The  writ  is  so  ancient  that  forms  of  it  are  given  in  Glanville 
(Beames'  translation),  pages  56,  97,  et  seq.,  the  first  book  of 
English  law,  written  in  1189,  and  mention  is  made  of  it  in 
nearly  all  the  treatises  upon  the  common  law,  and  the  early 
reports.    The  object  and  scope  of  the  writ  is  stated  in  3  Black- 
stone's  Commentaries,  112,  as  ''A  writ  directed  to  the  judge 
and  parties  of  a  suit  in  any  ^^^  inferior  court,  commanding 
them  to  cease  from  the  prosecution  thereof,  upon  a  suggestion 
that  either  the  cause  originally  or  some  collateral  matter  aris* 
ing  therein  does  not  belong  to  that  jurisdiction,  but  to  the 
cognizance  of  some  other  court." 

The  writ  goes  against  **  as  well  the  party  and  his  counsel 
as  the  judge  himself":  6  Jacob's  Law  Dictionary,  Ist  Am. 
ed.,  did.  If  a  court  has  no  jurisdiction  of  a  cause,  nor  of  a 
collateral  matter  incidental  thereto,  prohibition  is  an  appro- 
priate remedy,  if  the  party  aggrieved  has  no  other  reUel 
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The  remedy  is  a  liberal  one  and  is  not  to  be  applied  spar- 
ingly. It  was  so  far  extended  that  in  Bracton's  time,  6  Brae, 
Twiss'  edition,  645,  it  was  said  in  case  an  inferior  justiciary 
took  jurisdiction  of  a  matter  rightfully  and  a  superior  court 
had  cognizance  of  the  same  matter,  *'  the  superior  tribunal 
ought  to  be  preferred  to  the  inferior,  and,  if  (the  tenant)  has 
shown  to  the  superior  court  that  he  has  been  impleaded  con* 
cerning  the  same  thing  in  an  inferior  court,  a  prohibition 
shall  issue  on  the  part  of  the  king  that  proceedings  shall  not 
be  taken  on  that  plea  in  the  inferior  court/' 

In  Quimbo  Appo  y.  People^  20  N.  Y.  531,  Selden,  J.,  speaks 
of  the  **  broad  remedial  nature"  of  the  writ,  and  says  that  it 
*^  Was  never  governed  by  any  narrow  technical  rules,  but 
was  resorted  to  as  a  convenient  mode  of  exercising  a  whole- 
some control  over  inferior  tribunals.  The  scope  of  this  remedy 
ought  not,  I  think,  to  be  abridged,  as  it  is  far  better  to  prevent 
the  exercise  of  an  unauthorized  power  than  to  be  driven  to 
the  necessity  of  correcting  the  error  after  it  is  committed." 

The  writ  does  not  lie  to  prevent  errors  and  irregularities  in 
the  proceedings,  if  the  matter  adjudged  is  within  the  juris- 
diction of  the  tribunal:  Tofi  v.  Raynor^  57  Bng.  Com.  L.  162. 
It  is  no  part  of  its  office  to  prevent  or  correct  errors  in  ques* 
tions  of  which  the  court  has  cognizance.  It  is  to  prevent  the 
unlawful  assumption  of  jurisdiction,  and  it  may  be  either 
*®'  jurisdiction  of  the  entire  subject  matter  or  of  something 
collateral  or  incidental  thereto.  It  **  lies  to  prevent  the  ex* 
ercise  of  any  unauthorized  power,  in  a  cause  of  which  the 
subordinate  tribunal  has  jurisdiction,  no  less  than  when  the 
entire  cause  is  without  its  jurisdiction."  One  general  ground 
of  prohibition  is  that,  though  the  subject  matter  of  suit  is 
within  the  proper  jurisdiction  of  an  inferior  tribunal,  yet  that 
in  some  collateral  or  incidental  matter  it  is  proceeding  con- 
trary to  the  common  law  or  some  statutory  provision.  Thus 
it  would  seem,  if  we  pursue  these  principles,  that  the  courts 
have  authority  by  this  proceeding  to  supervise  the  execution 
of  the  laws,  not  merely  by  keeping  inferior  tribunals  within 
their  proper  jurisdiction,  but  also  by  enforcing  a  correct  exe- 
cution of  the  laws,  as  well  the  common  as  the  statute  law. 
Jacob  says:  *'0r  if,  in  handling  the  matters  dearly  within 
their  cognizance,  they  (the  courts)  transgress  the  bounds 
prescribed  to  them  by  the  laws  of  England  •  •  •  •  a  prohibi- 
tion will  be  awarded,'' 

Upon  the  principal  points  above  noted  the  following  oases 
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may  be  referred  to:  6  Jacob's  Law  Dictionary,  817;  Gtmld  y\ 
Gapper,  6  East,  364;  Brymer  v.  Aikint,  11  H.  Black,  164; 
Datiy  v.  Co$enB^  1  Term  Rep.  652;  Leman  v.  OouUy^  8  Term 
Rep.  8;  StaU  v.  Hoptin$,  DucL  (S.  C.)  101;  StaU  v.  HudnaU, 
2  Nott  &  McC.  424;  SiaU  v.  i^tc/j^dl,  2  Bail.  560;  StaU  ▼. 
Nathan,  4  Rich.  613;  £«  parf^  WUliamB,  4  Ark.  537;  88  Am. 
Dec.  46;  Quimbo  Appo  v.  People,  20  N.  Y.  581;  High's  Extra- 
ordinary  Legal  Remedies,  ch.  81. 

It  has  been  held  that  prohibition  will  not  lie  if  the  inferior 
court  has  prima  facie  jarisdiction,  i.  e.,  if  upon  the  face  of 
the  papers  the  cause  is  within  the  cognizance.  It  was  so 
held  in  State  v.  Judge,  29  La.  Ann.  860.  This  does  not  seem 
to  be  just,  for  a  plaintiff  thereby  may  be  enabled  to  recover 
upon  a  claim  that  is  without  the  jurisdiction  of  a  cause  of 
action  within  it.  We  think  the  rule  in  such  cases  has  been 
to  grant  such  writs  upon  ^*  showing  by  evidence,  aliunde 
the  record,  that  the  court  had  no  jurisdiction.  In  an  anon- 
ymous case,  1.  P.  Wms.  476,  it  is  said  '*  A  prohibition  lies  in 
chancery  on  affidavit  that  the  matter  is  out  of  the  jurisdic- 
tion; but  no  affidavit  is  necessary  if,  on  the  face  of  the  dec- 
laration, the  matter  appears  out  of  the  jurisdiction." 

In  a  suit  for  tithes  the  tenant  pleads  that  the  party  who 
sues  is  not  incumbent,  but  that  J.  S.  is.  In  this  case  it  does 
not  appear  that  on  the  face  of  the  papers  that  the  court  has 
no  jurisdiction,  ''Yet  a  prohibition  must  go,  or  else  he  (the 
tenant)  shall  be  charged  twice  for  his  tithes'*:  Green  v.  Pen^ 
ilden^  Cro.  Eliz.  228.  These  cases  recognize  the  doctrine 
that  prohibition  may  lie,  if  the  lack  of  jurisdiction  does  not 
appear  upon  the  face  of  the  paper.  It  is  in  cases  in  which 
there  can  be  no  appeal  that  a  writ  of  prohibition  is  frequently 
applied  for.  Justices  in  a  bastardy  proceeding  allowed  an 
appeal  to  the  general  sessions.  The  latter  court,  denying 
the  motion  to  dismiss  the  appeal,  were  proceeding  to  try  the 
case  when  the  alleged  putative  father  applied  to  the  supreme 
court  for  a  mandamus  to  the  sessions  to  vacate  the  order  en- 
tertaining the  appeal,  or  other  remedy.  The  supreme  court 
holding  that  there  was  no  appeal,  said,  **  It  is  a  case  for  a 
prohibition  instead  of  a  mandamus.  Let  the  order  be  made 
accordingly":  People  v.  Tompkine,  19  Wend.  164. 

One  had  been  tried,  convicted,  sentenced,  and  sentenoe 
executed.  He  was  subsequently  tried,  convicted,  and  con- 
demned to  death — there  being  no  appeal — ^for  the  same 
offense.    A  prohibition  was  granted  to  restrain  the  exeoa- 
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tioDy  whioh  was  confirmed  nnanimouslj  by  the  court  of  ap- 
peals: Ex  parte  Browrij  2  Bail.  323.  A  court  entered  judgment 
of  death  for  an  offense  not  capital.  The  error  could  not  be 
corrected  by  appeal.  The  court  held  that  although  the  cause 
And  person  were  within  the  jurisdiction  ^^^  of  the  court,  that 
it  transgressed  the  bounds  prescribed  by  law,  and  granted  a 
prohibition:  State  v.  Ridgeli,  2  Bail.  660. 

One  can  conceive  of  many  instances  in  which  the  writ  may 
be  the  only  remedy.  A  justice  of  the  peace  takes  cogni- 
sance of  a  suit  not  appealable  upon  a  claim  of  which  he  is 
the  absolute  owner;  a  person  convicted  of,  and  sentenced 
to  be  hung  for,  murder,  after  he  has  been  acquitted  of  the 
«ame  offense,  his  exceptions  having  failed  without  his  fault; 
an  inferior  court  proceeds  to  execute  a  judgment,  notwith* 
standing  an  appeal.  What  remedy  is  there  in  such  cases 
save  a  writ  of  prohibition? 

The  petitioner  has  established  the  substantial  allegations 
of  his  petition.  Stripped  of  its  verbiage  the  case  is  this: 
The  petitionee,  Thorpe,  pawned  to  the  petitioner  nine  items 
of  personal  property  valued  at  forty  dollars,  to  secure  the 
loan  of  about  twenty-five  dollars.  That  the  petitioner  has 
sold,  upon  due  notice,  a  part  of  the  property,  and  received 
therefor  about  the  sum  of  twelve  dollars,  and  that  there  still 
remains  due  him  about  as  much  more,  which  the  petitionee, 
Thorpe,  refuses  to  pay.  That  Thorpe,  by  his  attorney  Buck, 
has  begun  a  series  of  suits  in  trover  for  the  items  of  the 
property  so  pawned,  bringing  a  separate  suit  for  each  item, 
before  the  petitionee,  Greene,  a  justice  of  the  peace,  placing 
the  ad  damnum  in  the  writ  at  twenty  dollars,  so  that  no  ap- 
peal to  the  county  court  can  be  had  from  the  decision  of  said 
Justice  Greene.  Thus,  the  claim,  which  is  an  entire  one,  is 
split  up  so  that  the  justice  can  have  final  jurisdiction  of  the 
suits.  That  this  is  done  to  deprive  the  petitioner  of  his  right 
of  appeal  and  the  county  court  of  its  rightful  appellate  juris- 
•diction  in  the  matters.  The  two  suits  have  been  brought 
for  the  first  two  items,  and  that  one  has  been  tried;  that 
said  justice  upon  trial  refused  the  petitioner's  plea  and  proof 
of  the  facts  herein  stated,  and  the  petitioner  is  put  to  great 
and  needless  expense  in  procuring  bail  and  defending  said 
suits. 

*^'  It  is  dear  from  the  proofs  that  there  were  but  two  con- 
tracts  in  respect  to  the  pawned  property,  the  two  valises  and 
contents  being  pledged  subsequently  to  the  pledge  of  the 
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trunks  and  contents;  but  bj  the  arrangement  at  the  time  the 
▼alisee  were  left  in  pledge  the  whole  property  became  pledged 
for  all  that  was  due  the  petitioner  from  Thorpe.  Whether 
there  was  one  contract  or  two  is  immaterial,  so  far  as  thie 
case  is  concerned,  for  the  subject  matter  of  the  two  suila  aU 
readj  brought  against  the  petitioner  was  embraced  in  the 
first  contract 

It  is  well  settled,  we  think,  without  a  contrary  decisionr 
that  a  person  cannot  split  up  an  entire  indivisible  claim  so  as 
to  gire  a  court  jurisdiction,  that  it  would  not  otherwise  pos- 
sess. If  he  do,  prohibition  shall  go.  If  he  can  do  so,  a  jus* 
Uce  of  the  peace  can  be  given  cognizance  of  causes  involving 
immense  sums:  Oirling  v.  Alda$^  2  Keble,  217;  19  Hen.  C. 
64;  1  Fitzh.  Nat  Brev.  46;  2  Rolle's  Abr.  280;  Eeilw.  106  a,* 
Catchmade*$  case^  6  Mod.  91;  Huison  v.Lowry^  2  Va.  Cas.  42. 

It  is  often  a  difficult  question  to  determine  whether  the 
transactions  constitute  an  entire  or  a  divisible  contract,  bat 
we  think  if  several  items  of  property  are  pledged  at  one 
time,  for  one  sum,  and  no  reason  exists  for  a  demand  of  the 
several  items  at  separate  times,  that  it  is  one  entire  contract 

In  Farrington  v.  Payne^  15  Johns.  432,  the  defendant  justi- 
fied under  an  attachment  of  one  bed  and  three  quilts.  The 
actions  were  trover,  one  for  the  bed,  and  another  for  the 
quilts.  The  court  said  the  taking  '^was  one  single  indivisi- 
ble act,  and  the  plaintiff  ought  not  to  be  permitted  to  vex  the 
defendants  by  splitting  up  his  claim  for  damages  into  sepsp 
rate  suits  for  each  .article  so  seized." 

A  claim  for  three  barrels  of  potash  was  split  up,  a  suit 
brought  for  the  price  of  one,  and  another  for  the  price  of  the 
other  two,  and  the  court  say:  ^^And  yet  the  plaintiff  has  *^* 
set  up  and  divided  his  entire  demand  into  separate  suits 
which  of  itself  would  be  a  fatal  objection  to  the  judgments": 
Smith  V.  JoneSy  15  Johns.  229. 

In  Willard  v.  Sperry^  16  Johns.  121,  one  note  for  one  hun* 
dred  and  twenty-five  dollars  was  split  up  into  five  parts,  and 
as  many  suits  brought,  and  per  curium:  *'The  judgment  is 
erroneous.  The  note  forming  one  indivisible  contract  cannot 
be  the  foundation  of  several  suits.  It  is  a  usurpation  of 
jurisdiction,  and  a  justice  might,  if  this  be  tolerated,  take 
cognizance  of  contracts  to  any  amount" 

In  Colvin  v.  Corwin^  16  Wend.  557,  two  actions  were 
brought  for  lottery  tickets,  and  the  defendant  admitted  that 
the  tickets  were  delivered  to  him  by  two  different  agents  of 
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the  plaintifiB  at  different  places  and  at  different  times.  A 
judgment  in  one  suit  was  held  a  bar  in  the  other,  and  it  is 
said:  "The  justice  of  the  case  also  accords  with  this  disposi- 
tion of  it;  the  splitting  up  of  small  demands  to  multiply  suits 
is  strongly  discountenanced  by  this  court.  It  is  unnecessary 
and  oppressive."  This  case  was  overruled  in  Seeor  v.  Stur^ 
gis,  16  N.  Y.  648,  in  respect  to  the  construction  of  the  con- 
tract, but  not  the  legal  rule  applicable  to  the  contract  if  it 
was  an  entire  one. 

.But,  if  a  demand  is  split  up  and  a  judgment  recovered  for 
a  part,  the  legal  proposition  that  a  judgment  for  a  part  of  one 
entire  demand  is  a  conclusive  bar  to  any  other  suit  for  an- 
other part  of  the  same  demand  is  everywhere  inflexibly  main* 
tained:  Whitney  v.  Clarendon^  18  Vt  253;  46  Am.  Dec.  160; 
Morey  v.  King,  51  Vt  888;  Burritt  v.  Belfy,  47  Conn.  823;  86 
Am.  Rep.  79;  Smith  v.  Jonei^  15  Johns.  229;  Farrington  y. 
Fayne,  15  Johns.  482;  Willard  v.  Sperryy  16  Johns.  121;  Mil- 
ler v.  Covert,  1  Wend.  487;  Colvin  v.  Corwin,  15  Wend.  557; 
Bates  V.  Quattlebom,  2  Nott  &  McC.  205;  Bennett  v.  Hood,  1 
Allen,  48;  79  Am.  Dec.  705. 

If  A,  by  one  act,  converts  one  thousand  bushels  of  wheat 
belonging  to  B,  and  valued  at  one  dollar  per  bushel,  can  B 
*^^  maintain  an  action  of  trover  for  each  bushel  ?  Would  it 
not  be  an  outrage  to  allow  a  separate  action  for  each  bushel? 
Ko  appeal  being  allowed,  is  not  prohibition  the  only  remedy? 
It  has  been  held  in  this  state  that  a  plaintiff  may  waive  a 
part  of  a  claim  and  recover;  that  he  may  demand  less  than 
in  justice  he  is  entitled  to,  and  thereby  confer  jurisdiction 
upon  a  justice,  though  the  case  upon  its  merits  would  prop- 
erly belong  to  a  higher  jurisdiction:  Stevens  v.  Fearson,  6  Vt. 
603;  Wightinan  v.  Carlisle,  14  Vt  296;  Farkhurst  v.  Spald- 
ing,  17  Vt  527.  This  principle  is  not  involved  in  the  case  at 
bar,  for  the  petitionee,  Thorpe,  waives  no  part  of  his  claim. 

It  is  a  common  practice  in  this  state  to  consolidate  actions 
pending  in  the  same  court  that  might  have  been  brought  in 
one. 

It  was  an  early  doctrine  of  the  common  law  when  several 
suits  on  separate  contracts  were  brought  and  only  one  was 
necessary  to  award  prohibition.  In  Oirling  v.  Aldas,  2  Eeb. 
617,  the  contracts  were  severaly  and  per  curiam:  *^  a  prohibit 
tion  must  be  awarded,  if  the  causes  may  be  joined  in  one 
action  they  must;  and  a  prohibition  was  awarded." 

**  If  there  be  several  contracts  between  A  and  B  at  several 
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times  for  diven  sums,  each  ander  40  8^  but  amountiug  in  the 
whole  to  a  sum  sufficient  to  entitle  the  superior  court  to  a 
jurisdiction,  they  shall  be  sued  for  in  such  superior,  and  not 
in  an  inferior,  court  which  is  not  of  record  ":  1  Vent  65,  73; 
1  Show.  11. 

The  fact  the  court  is  not  one  of  record  we  think  immaterial 
upon  the  question  of  jurisdiction.  The  whole  subject  matter 
of  the  pledge,  or  of  the  two  pledges,  conceding  there  were 
two,  was  within  the  jurisdiction  of  a  justice  of  the  peace,  so 
the  claim  was  not  split  up  to  give  Justice  Qreene  jurisdiction, 
but  to  give  him  final  jurisdiction,  thereby  defrauding  the 
county  court  of  its  rightful  jurisdiction.  The  ^^^  evil  is  the 
same,  whether  the  jurisdiction  of  which  the  county  court  is 
defrauded  is  original  or  appellate. 

Reference  is  herein  made  to  many  principles  governing 
the  proceedings  relating  to  prohibition,  principally  by  way  ol 
illustration,  as  the  subject  in  this  jurisdiction  is  compara- 
tively new. 

The  exact  question  presented  and  the  one  decided  is  this: 
We  hold  if  a  person  has  an  entire  claim  he  cannot  split  it 
up  and  bring  as  many  suits  as  there  are  parts,  thus  subject- 
ing the  defendant  to  as  many  suits  as  there  are  parts  and  the 
resulting  needless  expense,  without  being — if  the  defendant 
has  no  other  remedy — subject  to  prohibition.  The  petitioner 
sought  for  relief  before  Justice  Greene  without  avail,  and  he 
is  entitled  to  a  writ  of  prohibition  which  must  issue  in  the 
name  of  the  state. 

In  the  brief  for  defendants  it  is  stated  ^*  The  justice,  Henry 
C  Greene,  an  aged  man,  is,  by  agreement  of  counsel,  not  to 
be  affected  by  the  result  in  this  case  to  his  disadvantage." 
If  he  is  too  old  to  be  affected  by  the  result  of  these  proceed- 
ings it  is  evident  he  is  too  aged  to  be  administering  the  law, 
even  in  a  justice  court;  the  writ  must  issue  against  him  as 
well  as  the  party  and  his  counsel. 

What  effect  upon  these  proceedings  the  discontinuance  of 
one  of  the  suits  may  have  we  do  not  consider,  for  it  is  not 
shown  that  either  suit  has  been  ended. 

It  is  ordered  that  a  writ  of  prohibition  issue  in  the  name  of 
the  state,  signed  by  the  clerk,  directed  to  the  petitionees,  pro- 
hibiting  them  from  proceeding  any  further  in  the  actions 
mentioned  and  set  forth  in  said  petition,  and  for  the  collec- 
tion of  the  petitioner's  costs  of  this  proceeding,  as  taxed  by 
the  clerk. 
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AonoNs — CoxaouDATioH  AND  Sputtino  of— JvMimrr. — ^If  MTeral  ao- 
tioot  are  brought  by  the  tamo  plaintiff  agaioat  the  name  defendant  on  the 
flame  transaotiooy  and  where  the  aame  general  defenaet  woald  be  made  in 
«aoh,  the  court  may,  on  an  application  properly  made,  order  the  actions  to 
1m  oonsolidated:  See  monographio  note  to  Logan  ▼.  Meehatues*  Ba/ik,  58  Am. 
Dea  508,  on  eonsolidation  of  aotiona.  A  plaintiff  oannot  split  np  a  single 
oaose  of  action  into  two  or  more  snittf,  and,  if  he  doee  so^  and  reooyers  part 
of  his  demand,  this  is  a  waiver  of  and  bar  to  the  residne  of  his  claim:  Lid' 
deU  ▼.  OlikUUer.  84  AU.  508;  6  Am.  St.  Kep.  387,  and  note;  notes  to  Ouenif' 
•ey  ▼•  (TriTwr,  24  Am.  Dec.  61;  BendemagU  ▼•  Ck)ck$,  32  Am.  Dec.  454. 

Thb  Writ  of  PROununoN  Lun  to  prevent  a  oonrt  from  exceeding  iti 
Jnrisdiotioa  in  the  exercise  of  iti  jndioiid  functions:  Speed  t.  (hmnum  Cwm^ 
€U,  98  Mioh.  360}  89  Am.  St.  Bep.  556.  and  notew 
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[M  Vbbmont,  679.] 
▼■RDOB  AHD  PVROHASXB  —  Ck>NTRAOT  FOR  PUROHABI  OF  LaRD  — RSMBDT 

FOB  Default— Chattil  Mortoagis — Contrrsiom.— If  one  goes  into 
possession  of  laod  under  a  contract  of  purchase  conditioned  that  the 
title  to  the  crops  shall  remain  in  the  Tondor  nntil  the  terms  of  the  con« 
tract  are  complied  with,  the  transaction  amouuts,  in  effect^  to  a  com- 
mon-law  mortgage  of  the  crops.  The  Tender  is  not  a  chattel  mortgagee 
thereof  and  canuot  sell  them  under  the  chattel  mortgage  law  in  case  of 
default.  If  he,  after  beginniog  to  foreclose  against  the  land,  sells  the 
erops  at  auction,  he  will  be  liable  as  for  a  couTcrsion  of  the  crops. 
MoBTOAOEB  nr  PossKssioR,  Rights  and  Liabilitiis  of— Wartr— Tun- 
PASS. — If  one  goes  into  possession  of  land  under  a  contract  of  purchase 
oonditioned  that  the  title  to  the  crops  shall  remain  in  the  Tender  until 
the  terms  of  the  contract  are  complied  with,  and  the  Tender  sells  the 
erops  in  an  unauthoriied  manner  at  public  auction,  and  the  value  of  the 
erops  thus  converted  is  more  than  sufficient  to  pay  what  was  dne  upon 
the  contract  at  the  time  of  their  conversion,  and  the  premises  are  ample 
aeenrity  for  the  remainder  of  the  debt,  and  the  vendor  enters,  althongh 
he  may  have  the  legal  right  to  do  so  at  the  time,  he  is,  in  legal  effect,  a 
mortgagee  in  possession,  and  subject  to  the  same  rules  aa  to  committing 
waste.  He  has  no  right  to  cut  off  and  manufacture  the  growing  tim- 
ber into  lumber.  If  he  does  so^  and  acts  manifestly  in  willful  violation 
of  the  vendee's  rights,  he  is  a  trespasser,  and  should  be  charged,  on 
foreclosure  proceedings,  not  simply  with  an  agreed  atnmpage,  but  with 
what  he  received  for  the  lumber  at  ita  fair  market  value,  without  any 
deduction  for  the  coat  of  cutting  and  removing  the  timber. 

Bill  of  Fobbglosurb.  The  case  was  heard  upon  the  report 
of  a  master,  which  was  accepted  and  confirmed  by  the  chan* 
cellor.  It  was  decreed  that  the  orator  account  to  the  defend* 
ant  for  the  gross  value  of  the  timber,  being  eight  hundred 
and  sixteen  dollars  and  twenty  cents;  for  loss  occasioned 
by  cutting  stumps  too  high,  twelve  dollars;   for  personal 
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property  sold  at  auction,  one  hundred  and  sixty-two  dollars 
and  fifty  oents;  and  for  rent  of  premises  to  date,  twenty-one 
dollars  and  thirty-three  cents;  making,  in  all^the  sum  often 
hundred  and  twelve  dollars  and  three  cents;  that  there  was 
due  the  orator  on  said  mortgage  the  sum  of  six  hundred  and 
ninety  dollars  and  thirty  cents;  that  enough  of  said  ten  hun- 
dred and  twelve  dollars  and  three  cents  be  applied  thereon 
to  pay  and  extinguish  the  same,  leaving  nothing  due  on  the 
mortgage;  that  the  defendant  have  leave  to  file  a  cross-bill 
for  the  recovery  of  the  surplus;  that,  if  no  cross-bill  was  filed, 
the  original  bill  should  be  dismissed;  and  that  in  any  event 
*^  in  view  of  the  unnecessary  and  offensive  conduct  of  the 
orator/'  the  defendant  recover  his  costs.  The  orator  ap- 
pealed. 

P.  K.  Oleed  and  B.  A.  Huni^  for  the  orator. 

E.  B.  Sawyer  and  R.  W.  Hurlburd^  for  the  defendant. 

*^^  Boss,  C.  J.  This  is  a  petition  to  foreclose,  in  legal 
effect,  a  mortgage.  The  parties  agree  that  they  stand,  in 
regard  to  the  premises,  in  the  relation  of  mortgagor  and 
mortgagee.  This  admits  that  the  defendant  has  an  equity  in 
all  the  property  embraced  in  the  contract  sought  to  be  fore- 
closed. The  orator  cannot  rely  upon  any  other  rights  than 
those  of  mortgagor,  however  absolute  his  paper  title  to  the 
property:  DavU  v.  Heimnway^  27  Vt  589.  The  defendant 
had  been  in  possession  of  the  premises  many  years.  He  gava 
a  mortgage  on  them,  which  was  foreclosed  and  became  abso- 
lute April  80,  1889.  H.  A.  Jackson  bought  out  the  orator  in 
the  foreclosure  proceedings,  and,  on  the  same  day,  bargained 
them  to  the  defendant,  upon  his  agreeing  to  pay  one  thousand 
one  hundred  and  eighty  dollars  therefor.  This  sum  was  (o 
be  paid  on  time  extending  over  several  years.  It  is  apparent 
that  Jackson  held  the  title  to  the  premises  as  security  for  the 
payment  of  that  sum.  The  defendant  had  remained  in  pos- 
session. By  the  contract  he  was  still  to  remain  in  possession, 
carry  on  the  premises  without  suffering  or  committing  waste, 
and,  if  he  cut  any  lumber,  pay  Jackson  ^'  an  agreed  8tum|h 
age.  Jackson  also  thereby  retained  a  lien  on  all  crops  grown 
each  year,  until  the  payment  for  that  year  was  fully  made. 

The  defendant  paid  to  Jackson  five  hundred  and  fifty  dot* 
lars  before  November,  1892.  He  was  then  behind  in  the 
payment  of  that  year  one  hundred  and  fifty  dollars  and 
some  interest.    The  orator  purchased  Jackson's  interest  is 
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the  premises,  and  took  a  deed  thereof,  agreeing  to  carry  out 
Jackson's  contract  with  the  defendant.  This  was  August  18, 
1892.  November  1, 1892,  he  brought  this  petition,  which  was 
served  on  the  defendant  November  24,  1892.  Soon  after,  the 
orator  went  to  the  premises,  and  found  the  house  locked  and 
the  defendant  temporarily  absent.  He  effected  an  entrance, 
removed  ail  of  the  defendant's  things,  including  his  live- 
stock, put  in  a  tenant,  forbade  the  defendant  to  enter,  and 
caused  his  arrest  for  entering.  He  took  possession  of  the 
crops  grown  that  year,  which,  at  a  fair  valuation,  were  worth 
more  than  enough  to  pay  all  that  was  then  due  under  the 
contract.  The  premises  were  ample  security  for  all  that  was 
to  become  due  under  the  contract.  There  was  a  timber  lot 
on  the  premises.  The  orator  soon  entered  upon  that  and 
stripped  it  of  every  thing  that  was  valuable.  Waiting  thirty 
days  after  taking  possession,  the  orator  placed  the  land  con- 
tract in  the  hands  of  a  deputy  sheriff,  who  proceeded  to  sell 
the  crops  grown  on  the  premises  under  the  provisions  of  the 
statute  for  the  foreclosure  of  a  chattel  mortgage. 

The  first  question  arising  is  whether  this  sale  was  author- 
ized by  law.  The  land  contract  in  which  the  lien  was  re* 
served  was  not  a  chattel  mortgage.  It  was  not  executed  as 
required  for  a  valid  chattel  mortgage:  Rev.  Laws,  1966, 1967. 
If  in  other  respects  duly  executed — which  we  do  not  con* 
eider,  nor  determine — it  was  not  sworn  to  by  the  parties  to 
it.  The  method  of  foreclosure  pursued  by  the  orator  was  a 
part  of  the  act  authorizing  chattel  mortgages,  and  applicable 
only  to  such  mortgages  as  are  executed  in  accordance  with 
•*•  its  provisions:  TAmgey  v.  Leach^  57  Vt  877;  Howard  v. 
WxiUTB,  60  Vt.  578:  Stafford  v.  Adair,  57  Vt.  63;  CalhinB  v. 
CUmmt,  54  Vt  635. 

Although  the  land  contract  does  not  run  to  Jackson  and 
his  assigns,  yet  the  title  to  the  premises  was  vested  in  him. 
Hence  the  title  to  the  emblements,  or  annual  crops  grown 
thereon  vested  in  him,  except  so  far  as  they  were  released 
by  the  contract.  By  that  the  title  to  the  yearly  grown  crops 
between  the  parties  to  that  contract  was  held  by  Jackson  as 
security  until  the  payment  of  that  year  was  made:  Parts  v. 
Vail,  18  Vt  277;  Smith  v.  AtHn»,  18  Vt  461;  Briggt  v.  Oofo, 
26  Vt  188;  BriggB  v.  Bennett,  26  Vt  146;  Gray  v.  Stevem, 
28  Vt  1;  65  Am.  Dea  216;  Esdon  v.  Colhum,  28  Vt  681;  67 
Am.  Dec.  780;  Leland  v.  Sprague,  28  Vt  746;  Baxter  v.  Bueh, 
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S9  Vt  485;  70  Am.  Dec.  429;  BMows  v.  WdU,  36  Vt  699; 
Coitper  Y.  CoUf  38  Vt  191. 

Bat  the  defendant,  in  legal  effect,  being  a  mortgagor  in 
poBsession,  the  crops  grown  by  him  might  possibly  have 
been  held  if  attached  by  his  creditors:  Cooper  y.  CoU^  88 
Vt  185.  The  land  contract  between  the  parties  was  a  com* 
mon-Iaw  mortgage  of  the  yearly  grown  crops  to  secure  the 
payment  agreed  to  be  made  that  year:  AtuxUer  y.  Mower^  10 
Vt  75;  Coty  v.  Barnes,  20  Vt.  78;  Wood  v.  Dudley^  8  Vt  430; 
Taggari  y.  Packard^  39  Vt  628;  BlodgeU  y.  Blodgelt^  48  Vt 
82. 

Such  mortgage  can  be  foreclosed,  or  a  bill  brongbt  to  re^ 
deem  the  property,  in  the  ordinary  method  of  foreclosing 
mortgages:  BlodgeU  y.  BlodgeU,  48  Vt  32.  The  orator,  not 
at  hiw,  but  in  equity,  succeeded  to  the  rights  of  Jackson 
under  the  contract  He  cannot  maintain  the  bill,  as  origi- 
nally brought,  to  foreclose  the  defendant's  rights  not  only  in 
the  land  named  in  the  contract,  but  also  in  the  crops  grown  in 
the  year  1892.  The  crops  are  the  growth  of  the  land,  and 
held  by  the  contract  for  payment  of  a  part  of  the  same  debt 
for  which  the  land  is  held.  They  are  both  held  for  the  pay- 
ment of  the  same  claim.  He  cannot,  in  equity,  be  allowed 
*^^  to  separate  their  foreclosure,  thereby  increasing  the  cost, 
and  proceed  against  the  land  for  the  payment  of  the  debt  by 
this  bill,  and  at  the  same  time  take  an  independent  proceed- 
ing, under  the  chattel  morgage  law,  to  obtain  payment  also 
from  the  crops.  Proceedings  prescribed  by  the  chattel  mort- 
gage law  are  adapted  and  intended  for  mortgages  executed 
under  the  provisions  of  that  law:  Calkim  y.  Clement^  54  Vt 
635. 

He  did  not  attempt  to  sell  the  crops  under  a  common-law 
mortgage:  Taggart  y.  Packard,  39  Vt  628.  By  attempting 
to  sell  the  crops  in  a  method  unauthorized  he  converted 
them  to  his  own  use,  and  must  account  for  them  at  their  fair 
market  value.  The  defendant's  right  to  redeem  equitably 
vested  in  the  land  and  crops,  taken  as  one  security  for  the 
payment  of  that  portion  of  the  debt  which  was  then  overdue. 
He  was  under  a  duty  to  exercise  this  right  with  reference  to 
both,  and  not  with  reference  to  the  crops,  separate  bom  the 
land.  Soon  after  bringing  his  bill,  and  therein  acknowledg- 
ing the  equitable  right  of  the  defendant  to  redeem  both  the 
land  and  crops,  the  orator  took  possession,  for  condition  bro- 
ken, in  a  manner  calculated,  if  not  intended|  to  deprive  the 


Jan.  1894.]  Whiting  v.  Adams.  879 

defendant  of  his  right  of  redemption.  He  not  only  removed 
the  defendant's  household  goods,  but  turned  out  his  live- 
stocky  sold  the  hay  in  a  manner  unauthorized,  and  began  at 
once  to  cut  and  remove  all  the  timber  suitable  to  be  manu- 
factured into  lumber.  A  mortgagee,  in  possession,  is  under 
a  duty  to  use  the  premises  and  property  like  an  ordinary 
prudent  owner.  He  is  bound  to  make  necessary  repairs. 
He  cannot  improve  the  owner  out  of  his  equity,  nor  can  he 
unnecessarily,  when  the  security  is  ample,  encroach  upon 
the  body  of  the  property  pledged. 

He  is  bound  to  derive  a  reasonable  income  from  the  use  of 
the  property  abd  apply  it,  first,  to  keeping  the  interest  ex- 
tinguished, and  the  surplus  to  the  extinguishment  of  the 
principal.  He  can  legally  no  more  commit  waste  than  can 
*^^  the  mortgagor.  He  is  chargeable  for  loss  incurred  by 
his  willful  default.  He  is  not  entitled  to  receive  any  thing 
for  his  own  personal  services:  Pomeroy's  Equity  Jurispru- 
dence, sees.  1215, 1217,  and  notes;  Bamett  y.  Nelson^  54  Iowa, 
41;  37  Am.  Rep.  183;  Sanders  v.  Wihon\  34  Vt  318;  French 
y.  Baron^  2  Atk.  120;  Moore  v.  Ca6b,  1  Johns.  Ch.  386;  Bene- 
dict V.  Oilman^  4  Paige,  58;  Currier  v.  Webster,  45  N.  H.  226; 
2  Jones  on  Mortgages,  sees.  1123,  1125.  Section  1123  says 
he  must  account  for  waste  committed  by  him  while  in  pos- 
session. In  section  1125  it  is  said:  ^'If  the  property  is 
otherwise  sufficient  the  mortgagee  has  no  right  to  open  and 
work  mines;  and,  if  he  does  so,  will  be  charged  with  the  gross 
receipts  without  any  allowance  for  the  expense  of  work- 
ing." 

Under  the  principle  that  he  who  seeks  equity  must  do 
equity,  every  case  is  largely  controlled  by  its  own  facts. 
From  the  facts  reported,  from  the  manner  in  which  the  ora- 
tor took  possession,  in  which  he  sold  the  personal  property, 
and  in  which  he  stripped  the  premises  of  all  the  valu- 
able lumber,  when  his  security  was  ample,  it  is  apparent 
that  he  purposely  and  intentionally  disregarded  the  rights 
of  the  defendant,  and  intended  to  place  him  and  the  prop- 
erty in  such  condition  that  he  could  not  raise,  on  the 
property,  the  money  required  to  redeem  it.  He  thereby 
placed  himself  in  the  light  of  a  willful  trespasser.  In  such 
cases  at  law  the  jury  may  award  exemplary  or  punitive  dam* 
ages.  To  allow  him  to  take  the  property  in  such  cases  at 
its  market  value  would  allow  him  to  compel  its  sale  at  that 
Talue,  however  much  to  the  inconvenience  and  against  the 
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will  of  the  owner.  The  decisione  on  the  snhject  of  the  rale 
of  damages  in  such  cases  have  not  been  in  full  aocord,  and 
it  woald  be  difficult  to  reconcile  them.  Many  times,  evio 
dently,  the  decision  has  been  controlled  by  the  form  of  ac- 
tion: FooU  V.  Merrillj  54  N.  H.  490;  20  Am.  Rep.  151.  For 
a  full  discussion  of  the  question  and  review  **^*  of  the  au- 
thorities, see  Baker  v.  Wheeler^  8  Wend.  505;  24  Am.  Dec.  66, 
and  note;  Baichelder  v.  KeUey,  10  N.  H.  436;  34  Am.  Dec.  174, 
and  note;  CuriU  v.  Oroaty  6  John.  168;  5  Am.  Dec  204,  and 
note;  Coal  Creek  etc.  Co.  v.  Mwes^  15  Lea,  300;  54  Am.  Rep. 
415,  and  note;  Blaen  Avm  Coal  Co.  v.  MeCuUoh,  59  Hd.  403; 
43  Am.  Rep.  560,  and  note. 

In  Wooden-Ware  Co.  v.  Untied  8tate$,  106  U.  S.  432,  this 
question  was  considered.  Judge  Miller,  who  delivered  the 
opinion  of  the  court,  commends  the  research  of  the  plaintiff's 
counsel  in  placing  before  the  court  all  the  authorities,  Eng- 
lish and  American.  The  English  cases  relate  largely  to  min- 
ing coaL  He  quotes  from  the  opinion  of  Lord  Hartley,  in 
the  house  of  lords,  in  Livingston  v.  Rauiyards  Coal  Co.,  L.  R. 
5  App.  Gas.  33,  as  a  statement  of  the  English  doctrine,  as 
follows:  '^  There  is  no  doubt  that  if  a  man  furtively  and  in 
bad  faith  robs  his  neighbor  of  his  property,  and  because  it  is 
under  ground  is  probably  for  some  little  time  not  detected, 
the  court  of  equity  in  this  country  will  struggle,  or,  I  would 
rather  say,  will  assert  its  authority  to  punish  fraud  by  fixing 
the  person  with  the  value  of  the  whole  of  the  property  be  has 
so  furtively  taken,  and  making  him  no  allowance  in  respect 
of  what  he  has  so  done  as  would  have  been  justly  made  to 
him  if  the  parties  had  been  working  by  agreement" 

But,  **  When  once  we  arrive  at  the  fact  that  an  inadvertence 
has  been  the  cause  of  the  misfortune,  then  the  simple  course 
is  to  make  every  just  allowance  for  outlay  on  the  part  of  the 
person  who  has  so  acquired  the  property,  and  to  give  back  to 
the  owner,  so  far  as  is  possible  under  the  circumstances  of 
the  case,  the  full  value  of  that  which  cannot  be  restored  to 
him  in  specie.^* 

Judge  Miller  then  says:  ^  There  seems  to  us  no  doubt  that 
in  the  case  of  a  wilful  trespass  the  rule  as  stated  above  is  the 
law  of  damages,  both  in  England  and  in  this  country,  though 
in  some  of  the  state  courts  the  milder  rule  has  been  applied 

even  to  this  class  of  ^^^  oases On  the  other  hand  the 

weight  of  authority  in  this  country  as  well  as  in  England 
favors  the  doctrine  that,  where  the  trespass  is  the  result  of 
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inadvertence  or  mistake  and  the  wrong  was  not  intentional, 
the  value  of  the  property  when  first  taken  must  govern,  or,  if 
the  conversion  sued  for  was  after  value  had  been  added  to 
it  by  the  work  of  the  defendant,  he  should  be  credited  with 
this  addition:  Winchester  v.  Craig^  33  Mich.  205,  contains  a 
iull  examination  of  the  authorities  on  the  point." 

In  that  case,  which  was  trover,  for  timber  worth,  when 
felled,  sixty  dollars  and  seventy-one  cents,  but,  when  sold  by 
the  wrongdoer,  worth  eight  hundred  and  fifty  dollars,  the 
court  applied  the  harsher  rule  to  a  bona  fide  purchaser  from 
the  tort  feasor,  holding  that  such  purchaser  took  only  the 
rights  of  his  vendor.  We  think  this  case  states  the  result  of 
the  authorities  here  and  in  England  on  this  point.  In  the 
case  at  bar  this  court  is  not  trammeled  by  the  form  of  the 
action.  The  only  question  is,  in  what  sum  shall  the  orator 
account  for  the  lumber  which  he  wrongfully  stripped  from 
the  premises,  when  there  was,  if  the  personal  property  should 
be  applied,  nothing  due  on  his  equitable  mortgage?  When 
he  took  possession  the  condition  of  the  mortgage  was  broken* 
This  gave  the  orator  the  right  to  take  peaceable  possession  of 
the  premises  and  the  crops  grown  that  year.  His  entry  was 
not  wrongful.  But,  when  he  converted  the  personal  property, 
on  which  he  had  a  lien,  he  was  in  equity  paid  in  full  for  all 
there  was  due  him  on  the  equitable  mortgage.  The  orator's 
counsel  contends  that  the  balance  of  the  value  of  the  personal 
property,  above  the  amount  due  on  the  payment  for  the  year 
1892,  was  not  sufficient  to  pay  the  costs  of  bringing  the  bill 
of  foreclosure.  But  this  is  not  certified  to  be  the  truth.  There 
is  no  statement  of  the  costs  of  bringing  the  bill.  The  court  of 
chancery  denied  the  orator  any  costs  on  account  of  his  '*  un- 
necessary and  offensive  conduct."  Hence,  while  the  orator's 
entry  may  have  been  lawful,  so  that  he  would  not  be  guilty 
'^^^  of  a  forcible  entry,  he  was,  on  the  facts  found,  guilty  of 
wrongfully  wasting  the  premises,  after  he  had,  by  conversion 
of  the  personal  property,  received  enough  to  pay  in  full  what 
was  then  due  on  his  mortgage.  It  is  true  that  equity  never 
enforces  forfeitures,  nor  inflicts  penalties  nor  punitive  dam* 
ages.  But  the  question  is  not  one  of  enforcing  penalties  nor 
of  inflicting  forfeitures,  or  punitive  damages.  The  defend- 
ant's rights  in  the  lumber  continued  while  the  orator  was 
cutting  and  removing  it  to  the  place  where  he  disposed  of  it. 

The  question  is  whether  the  orator,  under  the  circum- 
•tances,  shall  be  allowed  to  deduct  from  what  the  value  of 
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the  lamber  was  at  the  place  of  disposal,  what  he  had  expended 
in  cutting  and  removing  it  there?  It  is  contended  that  the 
orator  supposed  he  had  the  right  to  cut  and  remove  the 
lumber.  He  was  under  no  mistake  as  to  the  facts,  and  is 
presumed  to  know  the  law  applicable  thereto.  He  must^ 
therefore^  be  held  to  have  willfully  as  well  as  wrongfully,  cut 
and  removed  the  timber.  All  his  acts  in  so  doing  were  done 
against  the  known  will  and  protest  of  the  defendant.  A» 
we  have  heretofore  found,  in  equity  the  orator  could  charge 
nothing  for  his  services  in  properly  caring  for  the  property 
while  he  waa  in  possession.  Much  more,  he  should  not  be 
allowed  for  them  in  wrongfully  stripping  the  premises  of 
what  would  be  most  valuable  and  useful  in  aiding  the  de-^ 
fendant  to  raise  on  them  the  money  required  to  redeem 
them. 

On  the  facts  found  we  do  not  think  that  the  orator  is  en* 
titled  to  an  allowance  for  his  expenditure  in  wrongfully  cuU 
ting  and  removing  all  the  standing  lumber  from  the  premises^ 
thus  leaving  the  sugar  orchard  unprotected  from  violent 
winds,  which  may  greatly  damage  it,  although,  at  the  time 
of  the  hearing,  no  special  damage  had  arisen  from  this  cause* 
If  the  orator's  acts  could  be  fairly  and  reasonably  justified, 
because  consented  to  by  the  defendant,  or  because  ***  th» 
security  was  insufficient  and  must  be  immediately  atiliied 
to  save  the  orator  from  loss,  he  should  account  for  the  lum- 
ber cut  at  its  stumpage  value:  Sanders  v.  WUson^  84  Vt.  31&. 

But  neither  the  court  of  chancery  nor  this  court  can  jus- 
tify  his  acts.  These  views  affirm  the  decree  of  the  court  of 
chancery.  If  the  defendant  should  desire  to  move  for  leav» 
to  file  a  cross-bill  he  can  do  so  in  the  court  of  chancery. 

Decree  affirmed  and  cause  remanded. 

Start,  J.,  dissents. 

A  MoBTQAon  in  P08BB88ION  if  Ixmod  to  Mraroite  Um  nine  «rs  ui 
■opervitioQ  orer  the  mortgaged  property  that  a  pradent  man  vronld  eser> 
oiee  over  hie  own.  He  moat  not  permit  or  oommit  waste.  He  may  be 
accountable  for  rents  and  profits  from  the  time  of  aotaaUy  entering  int» 
possession,  and  ia  not  entitled  to  special  compensation  for  his  care  in  the 
management  of  the  mortgaged  estate:  See  monographic  note  to  CakUpeO  r. 
Btill,  4  Am.  St.  Rep.  69,  on  the  duties  and  liabilities  of  the  mortgagee  in 
possession.  He  is  not  authorized  to  cut  timber  and  commit  waste  upon  t^ 
premiHCS,  though  the  proceeds  are  applied  toward  the  payment  of  th» 
debt  and  he  may  be  enjoined  from  doing  so:  Yomk  ▼•  JUcAordib  1  K.  J.  1|> 
534;  23  Am.  Dec  728. 
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Aonoir  iob  TmBnt  CiiTiin>OAuaBD  Awat— MiisiyMi  or  BiMMiHi<» 
la  an  Aetion  lor  timlMr  eat  and  earriad  away  from  tba  had  of  lh«  plaintiff 
tiio  moasoro  of  damagoa  ia,  whoro  tiio  dafondant  ia  a  knowing  and  willfnl 
tnapaaoor,  tho  fall  Talno  of  tlio  proporty  at  the  tloia  and  plaoa  of  demand, 
or  of  aait  brought^  with  no  dednotion  for  labor  and  ezpenaa  of  tlia  defand- 
aati  Seanota  toJ^laen  AvmCotdOo,  t.  McOuttok,  4M  Am.  Bap.  568.  The 
growing  tandaaaj  ti  tiia  ooarta  In  oaaea  of  thia  kind  ia  to  gira  tlM  injured 
par^ aompanaatioBt  Saanola  UOMiQrMkttt,  Ckw.M^m^UAwL  Bap. 
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Norfolk  and  Western  R  B.  Go.  v.  Andbrsoh. 

[90  Vnanixi^J.) 

Cabrrbs  ov  PimiRovAS'LTABiLrrT  roR  Acts  of  Sbrtaktb. — A  eoai> 
mon  carrier  undertakes  abeolately  to  protect  his  passengers  agaiiist  th« 
misconduct  of  his  own  serrants  engaged  in  executing  the  contract^  and. 
whether  the  act  of  the  servant  is  one  of  omission  or  coromission, 
whether  negligent  or  f  randnlent^  if  it  is  to  be  don«  in  th«  oonrae  of  his 
•mployment  the  can  if  r  is  liable. 

Oarkirrs  or  Passrngrrs — Construction  of  Contracf— Bxbmplart  Dam- 
▲GRS  FOR  ExPULaiON. — If  a  railroad  ticket  proridea  that  when  pro* 
sented  to  the  eondnctor  the  passenger  shall  sign  his  name  thereto  and 
"otherwise  identify*'  himself  as  the  original  purchaser,  the  oondnetor 
it  not  entitled,  after  the  passenger  has  offered  to  sign  the  ticket^  ts 
refuse  inch  offer  and  require  the  passenger  to  "otherwise  identify* 
himself,  and  to  eject  him  from  the  train  for  refusing  to  do  so^  and  the 
railrjad  oompany,  ui  o  i  ratifying  the  acts  of  the  conductor,  is  liable  t0 
the  passenger  in  exemplary  damages. 

OABBIRBS—LlABILirr    FOR    AoiH    OF    AORNT— BZEMPLABT    DAXAOn. — A 

oommon  carrier  may  be  liable  in  exemplary  damages  for  the  act  of  its 
sgent^  if  the  act  is  participated  in»  or  authorised  or  ratified,  by  the  caiw 
tier.  The  measure  of  the  carrier's  liability  must  depend  upon  the  par- 
ticular circumstances  of  each  case,  and  is  a  matter  to  be  left  to  the 
discretion  of  the  jury,  whose  finding  is  not  to  be  disturbed,  unless  ts 
nnjust  as  to  evince  passion,  prejudice,  partiality,  or  oormption. 
pBAonoB — Waxtrr  of  OBJxonoM  TO  EYiDRNOR.~If  the  trial  judge  rules 
that  certain  admitted  evidence  ii  illegal,  and  offers  to  hear  a  motion  te 
exclude  it  at  a  later  state  of  the  proceedings,  a  failure  to  file  an  exeep- 
tion  or  to  call  the  court's  attention  to  the  matter  before  the  Tecdiet  is 
%  waiver  of  an  objection  to  the  admission  of  the  evidenoSi 

Action  by  W.  M.  Anderson  against  the  Norfolk  and  Wesi* 
em  Railroad  Company  to  recover  damages  for  a  wrongful 
expulsion  from  one  of  defendant's  passenger  trains.  Plaintiff 
was  the  holder  of  a  thousand  mile,  or  commutation,  ticket  le 
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travel  on  defendant's  road,  and  offered  his  ticket  in  payment 
of  his  fare.  The  defendant's  conductor  refused  to  recognise 
the  ticket  unless  plaintiff  would  identify  himself.  Plaintiff 
offered  to  sign  his  name  to  the  ticket  as  stipulated  therein, 
but  the  conductor  refused  to  accept  that  as  evidence  of 
identity,  remarking  that  he  was  no  judge  of  handwriting, 
took  up  the  ticketi  and  informed  plaintiff  that  he  must  either 
pay  fare  or  leave  the  train.  Plaintiff  refused  to  leave  the 
train  unless  given  a  receipt  for  his  ticket,  and  upon  arriving 
at  the  next  station  was  asked  to  step  into  the  office  at  the 
depot  and  get  his  receipt,  but,  before  a  proper  receipt  was 
made  out,  the  conductor  boarded  the  train,  the  latter  then 
pulled  out,  leaving  the  plaintiff  in  the  depot.  Plaintiff  re* 
covered  a  judgment  for  two  thousand  dollars  damages  and 
costs.    Defendant  sued  out  a  writ  of  error. 

Q.  S.  Bernard  and  W.  H.  Mann^  for  the  plaintiff  in  error. 

J*.  Guy  and  E.  E.  Holland^  for  the  defendant  in  error. 

*  Lbwis,  P.,  In  determining  whether  the  judgment  is  right 
or  not  it  is  important  to  observe,  in  the  first  place,  what  the 
contract  between  the  parties  was.  Its  language  is  that 
"  when  requested  by  the  conductor  at  the  time  this  ticket  is 

presented  for  passage I  [the  purchaser  of  the  ticket] 

will  sign  my  name  in  the  presence  of  the  conductor  on  the 
back  of  the  highest  numbered  coupons  required  for  the  trip, 
and  will  otherwise  *  identify  myself  as  the  original  pur- 
chaser of  the  ticket."  This  means  that  the  person  present- 
ing the  ticket  will  identify  himself  when  identification  is 
required:  1.  By  signing  his  name;  and  2.  In  any  other  man- 
ner that  may  be  reasonably  required.  It  is  not  that  he  will 
aign  his  name  if  that  particular  mode  of  identification  is 
requested  by  the  conductor,  but  that  he  will  do  so  whenever 
called  upon  by  the  conductor  to  identify  himself.  This  was 
evidently  the  intention  of  the  parties,  and  the  words  employed 
are  not  inconsistent  with  such  intention. 

Assuming  this  to  be  the  true  construction  of  the  contract, 
we  are  of  opinion  that  the  plaintiff  is  entitled  to  recover. 

As  was  said  in  Richmond  etc.  R.  R,  Co.  v.  Ashhy^  79  Va. 
130,  52  Am.  Rep.  620,  *Uhe  carrier's  duty  is  to  carry  his 
passengers  safely  and  respectfully,  and,  if  he  intrusts  this 
duty  to  his  servants,  the  law  holds  him  responsible  for  the 
manner  in  which  they  execute  the  trust."  The  same  principle 
has  been  repeatedly  affirmed  by  the  supreme  court  of  the 


886  Norfolk  sra  R.  S.  Co.  v.  Andebsov.    [VirginiAi 

United  States.  '^  A  oommon  earner,"  says  that  eonrti  *  un- 
dertakes abeolntely  to  protect  his  passengers  against  the 
misconduct  of  his  own  servants  engaged  in  exeonting  the 
oontraoty'*  and  "whether  the  act  of  the  servant  he  one  of 
omission  or  commissioHy  whether  negligent  or  firandnlenti  if 
it  be  done  in  the  course  of  his  employment,  the  master  is 
liable":  New  Jeney  Steamboat  Co.  r.  BroekeU,  121  U.  8.  637. 

The  defendant  relies  on  the  case  of  Norfolk  etc.  R.  R.  Co.  v. 
Wyeor,  82  Va.  250;  bat  that  case  widely  differs  from  the 
present.  There  the  plaintiffy  in  willful  violation  of  the  con- 
tract, tendered  detached  coupons  for  his  passage,  which  the 
conductor  refused  to  receive.  The  evidence,  moreover,  showed 
that  he  got  on  the  train  with  the  expectation  and  intention  of 
being  ejected  therefrom,  with  a  view  of  making  a  case  Cor 
damages,  and  this  court  justly  held  he  was  not  entitled  to 
recover. 

But  here  no  such  circumstances  exist,  nor  is  there  any 
thing  upon  which  to  impute  bad  faith  to  the  plaintiff.  When 
his  *  offer  to  identify  himself  in  the  only  mode  specificaUy 
stipulated  for  was  rejected  he  was  warranted  in  refusing  to 
do  more.  Had  he  been  permitted  to  sign  his  name,  and  had 
the  conductor,  upon  examining  the  signature,  been  left  in 
doubt  as  to  the  sufficiency  of  the  evidence,  he  might  then 
have  required  any  additional  evidence  of  identity  that  was 
reasonable.  But  when  he  arbitrarily  refused  to  receive  the 
evidence,  which  it  was  his  primary  duty  to  have  accepted, 
accompanying  his  vefusal,  as  he  did,  with  gross  insult  to  the 
plaintiff,  which  was  afterward  repeated  at  Suffolk,  he  had  no 
right  to  require  the  plaintiff  to  *'  otherwise  identity"  him- 
self. He  had  no  right,  in  other  words,  to  repudiate  a  part  of 
the  contract,  and  to  require  the  plaintiff  to  comply  with  Um 
residue. 

And  it  makes  no  difference  that  he  declared  himself  ''not 
a  judge  of  handwriting."  For  the  purposes  of  a  case 
this,  at  least,  the  company  in  effect  contracted  that  he 
At  all  events,  it  cannot  now  escape  liability  on  the  ground 
that  he  was  not,  for  the  contract  must  be  taken  in  all  its 
parts,  and  effect  given  to  the  whole. 

There  was,  moreover,  a  further  violation  of  the  contract  in 
taking  up  the  ticket,  inasmuch  as  the  only  stipulated  ground 
of  forfeiture  was  the  presentation  of  the  ticket  for  passage  by 
a  person  other  than  the  original  purchaser  thereof.  And  not 
only  this,  but  after  the  circumstances  of  the  case  had  been 
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reported  to  the  general  passenger  agenty  the  dUer  ego^  of  the 
company,  he  refused  to  return  the  ticket,  thus  ratifying  what 
had  been  done. 

We  concur,  therefore,  in  the  yiew  that  the  jury  were  not 
only  warranted  in  finding  for  the  plaintiff,  but  that  the  caae 
is  a  proper  one  for  exemplary  damages.  The  conduct  of  the 
conductor  was  not  only  illegal,  but  may  be  justly  termed 
wanton  and  malicious.  ^  Every  unlawful  act,"  said  the 
court,  speaking  by  Judge  Staples,  in  Borland  r.  Barrett^  76 
Va.  128,  44  Am.  Rep.  152,  ^done  willfully  or  purposely,  to 
the  injury  of  another,  upon  slight  provocation,  is,  as  against 
finch  person,  malicious,  and  the  law  *  so  presumes."  And 
the  subsequent  ratification  by  the  company  of  the  acts  com- 
plained of  brings  the  case  within  the  principle  holding  a  cor- 
poration liable  in  exemplary  damages  for  the  misconduct  of 
its  agents:  Lake  Shore  etc,  Ry.  Co.  v.  Prentice^  147  U.  8.  101. 

It  is  true  the  plaintiff  was  not  forcibly  ejected,  but  he  was 
iold  by  the  conductor,  after  his  ticket  had  been  taken  up, 
that  he  must  get  off  the  train,  and  what  was  done  amounted, 
in  contemplation  of  law,  to  an  expulsion,  though  lo  force  to 
remove  him  was  exerted.  His  leaving  the  train  as  he  did 
was  induced  by  the  deceptive  promise  of  the  conductor  to 
give  him  the  receipt  he  demanded,  and  it  does  not,  there- 
fore, lie  in  the  company's  mouth  to  say  he  was  not  expelled 
from,  but  voluntarily  left,  the  train.  It  cannot,  in  other 
words,  take  advantage  of  the  fraud  of  its  own  agent. 

The  next  question,  then,  is  whether  the  damages  given  by 
the  jury  are  excessive.  That  the  sum  awarded  is  greater 
than  the  actual  damage  suffered  by  the  plaintiff  is  not 
disputed.  But  it  is  to  be  considered  that,  when  exemplary 
damages  are  allowed,  the  object  of  the  law  is  not  only  to 
recompense  the  sufferer,  but  to  punish  the  offender,  and 
thereby  to  deter  others  from  like  offending.  In  Day  v.  Wood* 
worthy  13  How.  363,  the  court  said:  *'It  is  a  well-established 
principle  of  the  common  law  that  in  actions  of  trespass,  and 
in  all  actions  on  the  case  for  torts,  a  jury  may  inflict  what 
are  called  exemplary,  punitive,  or  vindictive  damages  upon 
a  defandant,  having  in  view  the  enormity  of  his  offense, 
rather  than  the  measure  of  compensation  to  the  plaintiff. 
We  are  aware  that  the  propriety  of  this  doctrine  has  been 
questioned  by  some  writers;  but,  if  repeated  judicial  de- 
cisions for  more  than  a  century  are  to  be  received  as  the 
beet  exposition  of  what  the  law  is,  the  question  will  not  ad- 
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nit  of  argument"  And  in  nnmeroas  sabgeqaent  deeirionv 
of  the  Bame  coart  the  role  hae  been  declared  that  wbeneror 
the  uijarj  complained  of  has  been  inflicted  malicioaaly  or 
wantonly,  and  with  circumstances  of  contumely  or  *  indig* 
nity,  the  jury  are  not  limited  to  compensatory  damages,  but 
may  give  such  exemplary  damages  as,  in  their  opinion,  are 
oalled  for  by  the  circumstances  of  the  case:  Philadelphia  etc 
S.  R  Co.  y.  Quigley,  21  How.  202;  Barry  v.  Edmunds,  116 
U.  8.  560;  Denver  etc.  Ry.  Co.  r.  Harris,  122  U.  S.  697;  Lake 
Share  etc.  Ry.  Co.  v.  Prentice,  147  U.  S.  101. 

The  same  doctrine  was  enforced  by  this  court  in  Boriand 
▼.  Barrett,  76  Va.  128;  44  Am.  Rep.  162. 

A  corporation,  like  a  natural  person,  may  be  held  liable  in 
exemplary  damages  for  the  act  of  an  agent,  where  the  act 
is  participated  in,  or  authorized,  or,  as  in  the  present  case, 
ratified  by  the  principal:  Lale  Shore  etc.  Ry.  Co.  v.  Prentice, 
147  U.  S.  101.  And,  as  the  measure  of  the  defendant's  lia- 
bility must  depend  upon  the  particular  circumstances  of 
ench  case,  it  is  a  matter  left  to  the  discretion  of  the  jury, 
whose  finding  will  not  be  disturbed,  unless  so  out  of  the  way 
as  to  evince  passion,  prejudice,  partiality,  or  corruption  in  the 
jury:  Borland  v.  Barrett,  76  Va.  128;  44  Am.  Rep.  162;  Peshine 
y.  Shepperson,  17  Gratt  472,  488;  94  Am.  Dec.  468;  Farishy. 
Reigle,  11  Gratt  697;  62  Am.  Dec.  666;  Virginia  Midland 
Ry.  Co.  y.  WhiU,  84  Va.  498;  10  Am.  St  Rep.  874;  Bertha 
Zinc  Co.  y.  Black,  88  Va.  303. 

Referring  to  this  rule  in  the  recent  case  of  ITard  y.  White, 
86  Va.  212,  19  Am.  BL  Rep.  888,  which  was  an  action  for 
assault  and  battery,  it  was  said: 

*^  The  reason  for  holding  parties  so  tenaciously  to  the  dam* 
ages  found  by  the  jury  in  personal  torts  is,  that  in  cases  of 
this  class  there  is  no  scale  by  which  the  damages  are  to  be 
graduated  with  certainty.  They  admit  of  no  other  test  than 
the  intelligence  of  the  jury,  governed  by  a  sense  of  justice. 
It  is  indeed  one  of  the  principal  causes  in  which  the  trial  by 
jury  has  originated." 

Applying  this  rule  to  the  circumstances  of  the  present 
case,  the  verdict  must  stand.  It  is  true  the  recovery  is  a 
large  one,  but  it  is  not  so  disproportioned  to  the  injury 
inflicted  and  the  character  of  the  offense  as  to  *'  shock  the 
understanding,"  or  to  induce  the  belief  that  the  jury  were 
influenced  by  improper  ^*  motives;  and,  when  this  can  be 
affirmed  of  a  verdict  in  a  case  of  this  8ort|  it  would  be  aa 
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invasion  of  the  province  of  the  jury,  and,  therefore,  an  abuse 
of  power  on  the  part  of  the  court,  especially  an  appellate 
court,  to  set  it  aside. 

It  is  contended,  however,  that  the  circuit  court  erred  at  the 
trial  in  failing  to  exclude  certain  illegal  evidence,  and  that 
for  this  error  the  judgment  should  be  reversed.  But  there  is 
nothing  in  this  objection. 

It  appears  that  soon  after  the  occurrences  mentioned  in  the 
declaration  the  plaintiff  unsuccessfully  attempted  to  travel 
on  the  defendant's  road  on  the  conductor's  receipt  for  his 
ticket.  After  this  had  been  narrated  to  the  jury  the  defend- 
ant's counsel  objected  to  the  evidence,  on  the  ground  that  it 
was  not  relevant  to  the  case  stated  in  the  declaration,  and 
moved  to  exclude  it.  The  judge  ruled  that  the  evidence  was 
illegal,  and  said  he  would  hear  a  motion  to  exclude  it  at  a 
later  state  of  the  proceedings.  To  this  there  was  no  excep- 
tion, nor  was  the  court's  attention  again  called  to  the  matter 
before  the  verdict  was  rendered,  and  that  was  a  waiver  of 
the  objection:  Washington  etc.  Teh  Co,  v.  Hobson^  15  Gratt 
122,  138;  Page  v.  Clopton,  80  Gratt  415,  429;  Danville  Bank 
V.  Waddill,  31  Gratt.  469,  477. 

This  sufBciently  disposes  of  the  case,  and  renders  it  unnec- 
essary to  consider  the  assignment  of  error  in  regard  to  the 
instruction.  It  is  enough  to  say  that  the  case  was  submitted 
to  the  jury  in  substantial  conformity  with  the  views  expressed 
in  this  opinion,  and  that  the  judgment  must  be  afBrmed. 

Ciaaims— DuTT  to  Pbotbct  Passbkobrs. — A  common  ourier  b  obligod 
to  protect  hit  passengers  from  Tiolence  and  insult  from  whatever  soaroo 
■rising:  Richmond  etc  R.  R,  Co.  ▼.  J^erson^  89  Oa.  564;  82  Am.  St.  Rep. 
87,  and  extended  note;  CfUUngham  t.  Ohio  River  R.  RCo.,25  W.  Va.  588, 
29  Am.  Stw  Rep.  827,  and  note.  SeOi  also^  the  extoQded  note  to  Rommel  ▼. 
Sehambaeker^  6  Am.  St.  Rep.  734. 

RAIItBOADB.— LlABIUTT  TO  PASSBNOBRfl  lOR  TOBTIdUS  AOT»  OV  AOBHTB 

•R  Sbbvants:  See  Palmeri  ▼.  Manhattan  Ry,  Co.,  1.S3  N.  T.  261;  28  Am. 
81  Rep.  632,  and  note;  Duggan  r.  Baltimore  etc  R.  iZ.,  159  Pa.  St.  248;  89 
Abb.  St.  Rep.  672,  and  note;  and  SpeUtnan  ▼.  Riehmand  eie,  R,  R.  Co.,  86 
a  CL  476|  S8  Am.  St.  Bepi  868^  and  extended  note. 
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Waring  v.  Bltts. 

[90  ynomzA,  48.] 

HlOOTTABLV  iHSTBUmKTB  —  WaITBK  OV  FoKMAL  'BBMSEtmOMT,  ^H  €B 

demand  for  payment  of  a  note,  an  exhibition  of  the  instromaBt  ti  not 
atked  for,  and  the  party  on  whom  the  demand  is  made  declinei  to  pay 
on  other  groonda,  a  formal,  actual  presentment  of  the  instrameiit  is 


BiooTiABUi  Ikstrdmbnts— Pbxsuitmkiit  ahd  Dbkanb.— Althovgfa  a  note 
is  made  payable  at  a  bank,  presentment  and  demand  for  payment  at  the 
bank  within  banking  hours  is  excused  if  the  bank  has  oeasod  to  exial^ 
and  in  sach  ease  presentment  to  and  demand  on  the  indoraer  of  such 
note  and  manager  of  the  defunct  bank  made  at  his  residence  at  5:90 
P.  M.  is  sufSoient  to  charge  him. 

Action  on  a  negotiable  note  against  J.  L.  Waring,  maker, 
and  W.  L.  Wanng,  Jr.,  and  I.  D.  Blair,  indorsers  thereof. 
The  note  was  made  payable  at  the  Business  Men's  Bank,  at 
Richmond,  Virginia;  but  at  the  time  of  the  maturity  of  the 
note  such  ba  ik  had.  gone  out  of  existence,  and  distributed 
its  assets.  Demand  for  payment  was  made  on  W.  L.  War- 
ing, Jr.,  one  of  the  indorsers  and  manager  of  such  defunct 
bank.  This  demand  was  made  at  Waring's  place  of  busi- 
ness at  2:80  p.  M.  of  August  29,  1892.  Waring  refused  to  pay 
the  note  on  the  ground  that  he  was  not  authorized  to  repre- 
sent said  bank;  that  he  had  none  of  its  assets  in  his  hands; 
that  said  assets  had  been  distributed,  and  the  bank  retired 
from  business.  Presentment  of  the  note  was  afterward 
sought  to  be  made  to  Waring  on  the  same  day  at  5:30  p.  m., 
both  at  his  place  of  business  and  at  his  residence.  Failing 
to  find  him  at  either  place  the  note  was  duly  protested  for 
payment  Judgment  for  plaintiff.  A  writ  of  error  was  ob- 
tained. 

Berkeley  &  Harrison^  for  the  plaintiffs  in  error. 

E.  E.  BouLdifij  for  the  defendant  in  error. 

*^  Lacy,  J.  The  first  question  arising  here  is  that  raised 
by  the  demurrer.  The  declaration  states  a  good  case,  and 
sets  forth  that  on  its  due  day  it  was  duly  presented  for  pay- 
ment of  the  sum  of  money  therein  specified,  required,  pay* 
ment  refused,  and  that  it  was  duly  protested,  etc. 

And  the  defendants'  demurrer  to  the  plaintiflf'Bdeclaratioii 
was  properly  overruled. 

The  claim  of  the  defendants  is  that  there  was  no  prtseen^ 
ment  of  the  note^  because  when  payment  was  demanded  of 
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the  indorser,  W.  L.  Waring,  Jr.,  manager  of  the  late  Busineea 
Hen's  Bank,  Mr.  Glenn  did  not  have  the  note  in  his  poeeee* 
irion,  and  could  not  have  presented  it,  bat,  as  has  been  seen 
from  the  facts  found  by  the  jury,  payment  was  refused  by 
Waring,  and  the  note  not  asked  for,  but  payment  refused, 
and  the  statement  made  that  he  was  not  authorized  to  repre- 
sent the  bank,  which  had  ceased  to  do  business  and  had  dis- 
tributed its  assets. 

Presentment  of  the  bill  or  note  and  demand  of  payment 
should  be  made  by  an  actual  exhibition  of  the  instrument 
itself;  or  at  least  the  demand  of  payment  should  be  accom- 
panied  by  some  clear  indication  that  the  instrument  is  at 
hand  ready  to  be  delivered,  and  such  must  really  be  the 
case.  This  is  requisite  in  order  that  the  drawer  or  acceptor 
may  be  able  to  judge:  1.  Of  the  genuineness  of  the  instru- 
ment; 2.  Of  the  right  of  the  bolder  to  receive  payment;  and 
8.  That  he  may  immediately  reclaim  possession  of,  upon 
paying  the  amount.  If,  on  demand  of  payment,  the  exhi« 
bition  of  the  instrument  is  not  asked  for,  and  the  party  of 
whom  demand  is  made  decline  on  other  grounds,  a  formal 
presentment  by  actual  exhibition  of  the  paper  is  considered 
as  waived:  Daniell  on  Negotiable  Instruments,  p.  486,  sec.  654, 
citing  Loekwood  v.  Crawford^  18  Conn.  361,  and  Fall  River 
Union  Bank  Y.WUlard,  5  Met.  (Mass.)  216. 

**  All  the  parties  subsequent  to  the  principal  payer  are 
bound  only  as  his  guarantors,  and  promise  to  pay  only  on 
condition  that  a  proper  demand  of  payment  be  made,  and 
due  notice  be  given  to  them  in  case  the  note  or  bill  is  dis* 
honored.  And  we  repeat  this  as  one  of  the  fundamental 
principles  of  the  law  of  negotiable  paper;  and  the  infre* 
quency  and  the  character  of  the  circumstances  which  will 
excuse  the  holder  from  making  this  demand,  and  still  pre* 
•erve  to  him  all  his  rights  as  effectually  as  if  it  were  made, 
will  illustrate  the  stringency  of  the  rule  itself:  1  Parsons  on 
Notes  and  Bills,  442.  The  question  of  excuse,  then,  will 
depend. upon  whether  due  diligence  has  been  used,  and  pre- 
«ents  the  ordinary  inquiry  as  to  negligence.  The  princi- 
pal  excuses  resolve  themselves  into  two  classes:  1.  The  im* 
possibility  of  demand;  2.  The  acts,  words,  or  position  of  a 
party,  proving  that  he  had  no  right,  or  waived  all  right  to 
the  demand  of  the  waiver  of  which  he  would  avail  himself. 

That  impossibility  should  excuse  nondemand  is  obvious* 
lor  the  law  compels  no  one  to  do  what  he  cannot  perfornu 
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Bat  it  must  be  actual  and  not  merely  hypotbetioal;  and^ 
thoagh  it  need  not  be  absolnte,  no  slight  diflBoulty  will  haTe 
thie  effect:  1  Parsons  on  Notes  and  Bills,  442. 

The  ciroamstances  which  will  excnse  a  demand  are  each 
generally  as  apply  to  a  failure  to  present  and  demand  pay* 
nient  within  the  required  time,  not  absolutely:  Parsons  on 
Notes  and  Bills,  444,  445. 

In  this  case  the  presentment  of  the  note  was  not  made  at 
bank  within  the  usual  bank  hours,  with  the  note  in  posses- 
sion,  but  as  we  have  seen,  this  was  excused  in  this  case: 

1.  By  the  fact  that  there  was  no  bank  to  present  it  at,  and 

2.  Because  payment  was  refused  upon  the  ground  that  the 
bank  had  ceased  to  do  business,  and  its  assets  distributed,  and 
the  note  was  not  asked  for  nor  required,  payment  being  re- 
fused on  other  grounds,  the  right  to  have  it  produced  must 
be  considered  as  waived. 

The  note,  however,  was  carried,  during  the  day,  to  the 
place  of  business  of  the  late  manager  of  the  bank,  and  the 
indorser  **  sought  to  be  charged,  and  this  being  cloeed,  it 
was  carried  to  his  residence,  and  that  being  also  closed,  it 
could  not  be  presented  to  him,  and  although  it  was  not  in 
banking  hours,  it  was  during  the  daytime  and  before  the 
hours  of  rest. 

When  the  note  is  payable  at  a  bank  it  is  to  be  presented 
during  banking  hours;  and  the  payer  is  allowed  until  the 
expiration  of  banking  hours  for  payment.  But  when  not  to 
be  made  at  bank,  but  to  an  individual^ presentment  maybe 
made  at  any  reasonable  time  during  the  day  during  what  are 
termed  business  hours,  which,  it  is  held,  range  through  the 
whole  day  to  the  hours  of  rest  in  the  evening:  Parsons  on 
Notes  and  Bills,  447,  citing  Cayuga  County  Bank  y.  Hunl^  i 
Hill,  635;  Nehon  v.  FotUrall,  7  Leigh,  194. 

And  in  the  case  of  Farmworth  v.  AUeny  4  Gray,  453,  a  pie> 
sentment  made  at  9  p.  m.  at  the  maker's  residence,  ten  miles 
from  Boston,  when  he  and  his  family  had  retired,  was  bdd 
sufficient. 

And  in  Barclay  v.  Bailey^  2  Camp.  527,  Lord  Ellenborough 
sustained  a  presentment  made  as  late  as  8  p.  m.  at  the  bouse 
of  a  trader. 

It  is  only  when  presentment  is  at  the  residence  that  the 
time  is  extended  into  the  hours  of  rest.  If  it  is  at  the  place 
of  business  it  must  be  during  such  hours  when  such  places 
are  customarily  open,  or,  at  least,  while  some  one  is  there 
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competent  to  give  an  answer:  Parsons  on  Notes  and  Bilk, 
448. 

In  this  case  there  was  no  presentment  to  the  maker,  who 
eould  not  be  found,  which,  however,  was  unnecessary  under 
section  2842  of  the  Code  of  Virginia.  The  protest  was  in  due 
form,  and  duly  protested,  which  was  authorized  by  section 
2849  of  the  code,  although  the  said  note  was  payable  at  a 
bank  in  this  state.  And  under  section  2860  is  prima  fade 
proof  of  the  facts  stated  therein,  and  are  substantially  in  ac- 
cordance with  the  finding  of  the  jury.  It  therefore  appears 
that  such  presentment  as  was  requisite  was  made  to  the  in« 
dorser  and  late  manager  of  the  bank,  and  that  it  was  impos- 
sible *^  to  present  the  same  at  the  bank  named  therein,  as  it 
had  ceased  to  exist.  We  must,  therefore,  conclude  that  there 
has  been  sufficient  diligence  on  the  part  of  the  plaintiff,  and 
that  the  judgment  of  the  court  below  in  his  favor  was  right, 
and  should  be  affirmed. 

Judgment  affirmed.  

NioonABLS  Instrumbnts  — PsKSSNTMSNT — Waiyib  OF. — Any  thing 
which  amonnU  to  notification  of  the  holding  of  a  bill  amonnts  to  present* 
mant;  no  formality  is  required:  Carmichad  t.  Banh^  4  How.  667;  35  Am. 
Dea  40S.  The  actual  presentment  of  a  note  is  unnecessary  when  tha 
notary  having  it  in  his  possestfion  demands  payment  of  the  drawer  and  is 
inforinad  that  it  wiUnotbepaid:  Union  Bank  v.  Lta^  7  Rob.  76;  41  Am. 
Dea  275;  King  ▼.  OrowtU^  61  Me.  244;  14  Am.  Rep.  660.  See^  farther,  the 
Bote  to  Bery  w.  AbboU,  24  Am.  Rep.  lAO,  161. 
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Company. 

•[90  VIBOINIA,  126.] 

OomrrrnrnoirAL  Law— Spkoial  Lvqislatior.— A  statute  confined  in  its 
operation  to  the  gilding  of  prior  liens  to  the  furnishers  of  supplies  to 
railway,  eanal,  or  other  transportation  companies,  or  mining  or  manu- 
lactaring  oompanies,  is  not  unconstitutional,  as  being  special  or  olaai 
legislation,  as  all  persons  subject  to  it  are  treated  alike  under  the  same 
c  editions. 

OomrmrrioirAL  Law— Impairmbmt  of  Vistid  Biohts. — A  statute  giving 
prior  liens  upon  tho  property  of  common  earrieit,  mining  and  mana- 
liotoring  oompanies^  for  supplies  furnished  than,  is  not  unoonstita* 
tiona]«  M  impairing  the  charter  rights  of  such  oorporations  to  issue 
bonds  and  secure  them  by  mortgage  or  otherwise.  Such  oorporations 
take  their  oharters  subject  to  the  general  law  of  the  state,  and  nibjeol 
to  noh  ehangis  aa  may  be  thereafter  made  in  saoh  law. 
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JtomAUiMIWIAL  LaW-^IiIPAKBMBIIT  OV  VoTBD  CobVORATB  BMHaL— Tfa» 

liffkH  iumnd  to  prirale  oorpoffation*  bj  thair  oltaitMib  sad  tlM 
9(Ut  <rf  their  •zeroiM,  an  mibjeot  to  moh  new  wgnlatiom  m  from 
"iDtiiiM  may  b«  made  by  tbeatate  with  a  Tiew  to  the  publie  proteotioa^ 
health,  and  aafety,  aad  in  order  to  gaaxd  properly  the  rtgfata  of  ether 
indiyidnala  aad  eorporationa. 
tattmni— OoiOTBUonoii  owCBMSxaQ  Libh. — AatatntegiTiiig  to  Bens  for 
aappliee  fnniiehed  oorporatioiit  priority  over  mortgagee  and  tmst  deodi 
•zeented  by  a  corporation,  after  a  eertaxn  date,  affecti  all  mortgages  «s- 
oested  after  sneh  date  and  after  enoh  atatote  haa  gone  into  effeet^ 

GuuTiHO  Lima— SuFPLnHk  What  ABX.~Pig  iron  hmitehad  a 
infaotnriag  oompany  engaged  in  mannfactcring  iron,  ateel,  and 
other  meta]%  is  a  ''aapply''  withhi  the  meaning  of  a  statate  giringa 
prior  lien  to  "  peraona  famishing  f ael  and  all  other  enppliea  neoeoeary 
te  the  operatioa  of  any  maanfaetnring  oompany." 
I— Pbiobrt.— Liena  oraated  by  statute  and  giTen  for  sappliss  fo^ 
Bishsd  manafaetoring  and  other  oorporations  are  entitled  to  priority  as 
aoMmg  themeelTee  aooording  to.  the  time  of  their  aeqsieition,  by  filia^ 
the  first  in  order  of  time  standing  first  in  order  of  rank  and  priority* 

Qriffin  A  Okugaw  and  Pldegar^  Beridy  A  Johnaon^  for  the 
appellant!. 

WaiU,  Robert$on  A  Bobert9ont  Finn  A  CocU^  and  Ream  A 
IaU^  for  the  appellees. 

^^  LswiB,  P.  This  18  a  controTersy  between  erediton  of 
the  Roanoke  Rolling  Mill  Company,  one  of  the  defendanti 
iu  the  oourt  below.  The  main  oontest  is  between  the  Poca- 
hontas Coal  Company  and  the  Crosen  Iron  Company,  claim- 
ing to  be  **  supply  creditors"  of  the  defendant  company,  en 
the  one  hand,  and  the  appellants,  mortgage  bondholders,  on 
the  other.  The  defendant  company  was  chartered  by  the 
legislature  of  Virginia  by  an  act  approved  the  second  day  of 
May,  1887,  and  is  authorised  by  its  charter  to  erect  rolling- 
mills,  forges,  and  furnaces,  and  to  manufacture  iron,  steel,  and 
ether  metals.  It  is  also  authorised  by  the  ninth  section  of  its 
charter  to  issue  its  bonds  from  time  to  time,  and  to  secors 
the  same  by  mortgage  or  deed  of  trust  upon  its  property  and 
franchises,  including  its  franchise  to  be  a  corporation. 

The  bonds  held  by  the  appellants,  amounting  in  the  ag- 
gregate to  twenty-five  thousand  dollars,  are  secured  by  a 
deed  of  trust  of  the  10th  of  January,  1890,  whereby  the  com- 
pany conveyed  to  a  trustee  certain  real  estate,  together  with 
all  its  rightis,  privileges,  and  franchises.  This  deed  was  duly 
admitted  to  record  on  the  24th  of  February  of  the  same  year. 

The  claim  of  the  Pocahontas  Coal  Company  for  six  thou- 
sand ivo  hundred  and  eighty  dollars  and  thirty-three  csafi 
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is  for  coal  furnished  the  defendant  company  for  the  opera- 
tion of  ^^  its  works,  and  that  of  the  Croser  Iron  Company 
for  twenty  thousand  nine  hundred  and  eleven  dollars  and 
fifty-one  cents  is  for  pig  iron;  and  for  these  claims  liens  were 
duly  filed  in  the  clerk's  office  of  the  hustings  court  of  the  city 
of  Roanoke,  under  sections  2485  and  2486  of  the  code.  The 
first-mentioned  company  filed  its  lien  on  the  23d  of  Febru- 
ary, 1891,  and  the  Crozer  Iron  Company  on  the  10th  of  the 
ensuing  March.    Section  2485  reads  as  follows: 

''All  conductors,  brakesmen,  engine*drivers,  firemen,  cap* 
tains,  stewards,  pilots,  clerks,  depot  or  office  agents,  store- 
keepers, mechanics,  or  lal>orers,  and  all  persons  furnishing 
railroad  iron,  engines,  oars,  fuel,  and  all  other  supplies  neces- 
sary to  the  operation  of  any  railway,  canal,  or  other  transpor- 
tation company,  or  of  any  mining  or  manufacturing  company, 
chartered  under  or  by  the  laws  of  this  state,  or  doing  business 
within  its  limits,  shall  have  a  prior  lien  on  the  franchise, 
gross  earnings,  and  on  all  the  real  and  personal  property  of 
said  company  which  is  used  in  operating  the  same,  to  the 
extent  of  the  moneys  due  them  by  said  company  for  such 
wages  or  supplies,  and  no  mortgage,  deed  of  trust,  sale,  hy* 
pothecation,  or  conveyance  executed  since  the  twenty-first 
day  of  March,  eighteen  hundred  and  seventy-seven,  shall  de- 
feat or  take  precedence  over  said  lien,"  etc. 

The  following  section  (2486)  merely  provides  how,  where, 
and  within  what  time  the  lien  must  be  perfected. 

1.  The  validity  of  this  legislation  is  assailed  by  the  appel- 
lants, on  the  ground  that  it  is  unequal  and  partial;  that  it  is 
special  and  class  legislation,  and  in  conflict  with  the  four- 
teenth amendment  of  the  constitution  of  the  United  States, 
which,  among  other  things,  provides  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws. 

This  contention  strikes  at  the  root  of  the  statute,  and,  if 
sound,  the  statute,  or  rather  the  section  of  the  code  in  ques* 
tion,is  void,  independently  of  the  provision  giving  precedence 
to  tho  liens  for  which  it  provides  over  mortgages  and  deeds  of 
^**  trust.  But  we  are  of  opinion,  both  on  principle  and  au- 
thority, that  the  position  is  not  sound. 

That  the  statute  is  special  in  its  character— i.  e.,  oonfined 
io  its  operation,  so  Ult  as  the  furnishers  of  supplies  are 
eoncerned,  to  those  dealing  with  railway,  canal,  or  other 
transportation  companies,  or  mining  or  manufacturing  com- 
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panies,  chartered  under  or  by  the  laws  of  this  state,  or  doing 
baaiuMB  within  its  limits, — ^ia  obviooa  from  ita  terma,  and  ia 
not  diaputed.  Bat  it  doea  not  follow  that  because  the  atai- 
nie  ia  special  it  ia  invalid.  •  It  haa  been  repeatedly  decided 
by  the  aapreme  court  of  the  United  States,  in  oonstming  the 
fourteenth  amendment,  that  it  is  no  objection  to  a  statute 
that  it  is  special  if  all  persons  subject  to  it  are  treated  alike 
under  the  same  conditiona. 

It  is,  moreover,  well  settled  by  the  decisions  of  that  court 
beginning  with  the  Slaughter  House  eaaes^  16  Wall.  36,  that 
the  fourteenth  amendment  was  not  designed  to  limits  and 
does  not  limit,  what  is  known  as  the  police  power  of  the 
states;  that  ia,  in  the  language  of  the  court  in  Barbier  v.  Coii- 
RoUy,  113  U.  S.  27,  "the  power  to  prescribe  regulations  to 
promote  the  health,  peace,  morals,  education,  and  good  order 
of  the  people,  and  to  legislate  so  as  to  increase  the  industriesi 
of  the  state,  develop  its  resources,  and  add  to  ita  wealth  and 
prosperity." 

A  familiar  instance  of  the  exercise  of  this  power  ia  the 
statute  giving  a  mechanic's  lien,  which  is  special  in  its  char- 
acter, and  yet  its  validity  haa  never  been  judicially  denied 
because  its  operation  ia  confined  to  a  particular  class.  The 
Poor  Man's  Law  ia  another  instance  of  the  same  aort.  So» 
in  Barbier  v.  CtmnoUyj  118  U.  S.  27,  a  municipal  ordinance, 
prohibiting  washing  and  ironing  in  public  laundries  between 
the  hours  of.  10  o'clock  at  night  and  6  in  the  morning,  waa 
sustained,  although  assailed  aa  unwarranted  class  legislation, 
in  that  it  discriminated  between  laborers  engaged  in  the 
laundry  business  and  those  engaged  in  other  pursuits,  and 
thus  denied  to  the  former  the  equal  protection  of  the  laws. 
8o,  a  statute  making  railroad  ^*^  companies,  whose  tracks 
are  not  fenced,  liable  for  double  damages  forinjuriea  to  stock 
on  their  tracks,  has  been  held  not  repugnant  to  the  four- 
teenth amendment,  either  as  the  unlawful  taking  of  property, 
or  as  denying  the  equal  protection  of  the  laws,  notwithstand- 
ing it  imposes  upon  railroad  companies  a  special  liabilitf 
that  ia  not  imposed  upon  other  persons:  Missouri  Am.  By. 
Co.  ▼•  Humes^  116  U.  8.  612;  Minneapolis  eie.  By.  Co.  v.  Bsekf 
mtA,  129  U.  8.  26.  And  many  other  instances  of  a  similar 
nature  might  be  mentioned,  some  of  which  are  referred  to  in 
a  note  to  SUUe  ▼•  GoodwiU,  26  Am.  8t.  Rep.  884. 

A  strong  case  on  this  point  is  Missouri  Pac  By.  Co.  v. 
Maekey,  127  U.  S.  206l    There  a  statute  of  £anaaa  mads 
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•eyery  railroad  company  organized  or  doing  business  in  thai 
«iate  liable  for  all  damages  done  to  any  of  its  employees, 
an  consequence  of  the  negligence  of  its  agents  or  other  em- 
ployees, thus  abrogating  with  respect  to  railroad  corporatione 
the  common-law  doctrine  of  fellow-servants,  and  leaving  it  in 
full  force  as  to  all  other  corporations  and  individuals.  The 
statute  was  accordingly  assailed  as  being  special  and  dis- 
criminatory, and  in  violation  of  the  fourteenth  amendment, 
in  that  it  deprived  the  defendant  company  of  its  property 
without  due  process  of  law,  and  denied  to  it  the  equal  pro- 
tection of  the  laws.  But  it  was  held  that  there  was  nothing 
in  these  objections;  that  the  statute  made  no  discrimination 
against  any  railroad  company,  but  treated  all  alike,  andy 
therefore,  that  there  was  no  evasion  of  the  constitutional  rule 
of  equality  in  such  a  case.  In  the  course  of  its  opinion  the 
court,  speaking  by  Mr.  Justice  Field,  said: 

*'  The  objection  that  the  law  deprives  railroad  companies 
of  the  equal  protection  of  the  laws  •  •  •  •  seems  to  rest  upon 
the  theory  that  legislation  which  is  special  in  its  character 
is  necessarily  within  the  constitutional  inhibition,  but  nothing 
oan  be  further  from  the  fact.  The  greater  part  of  all  legislation 
is  special,  either  in  the  objects  sought  to  be  attained  by  it,  or  in 

^'^  the  extent  of  its  application Such  legislation  does 

not  infringe  upon  the  clause  of  the  fourteenth  amendment 
requiring  equal  protection  of  the  laws,  because  it  is  special 
in  its  character;  if  in  conflict  at  all  with  that  clause,  it  must 
be  on  other  grounds.  And  when  legislation  applies  to  par- 
ticular bodies  or  associations,  imposing  upon  them  additional 
liabilities,  it  is  not  open  to  the  objection  that  it  denies  to 
them  the  equal  protection  of  the  laws,  if  all  persons  brought 
under  its  influence  are  treated  alike  under  the  same  eon- 
ditions.'* 

The  same  principle  was  reaffirmed  in  MinneapolU  etc*  Sy. 
Co,  V.  Beekmih^  129  U*  8.  26,  which  case  was  similar  to  ifts- 
souri  Pae.  R.  R.  Co.  v.  Humes,  115  U.  8.  512.  And  in  that 
case  it  was  again  declared  that  the  fourteenth  amendment, 
broad  and  comprehensive  as  it  is,  was  not  designed  to  limit 
the  police  power  of  the  states,  and  that  the  nature  and  extent 
of  legislation  upon  any  subject  falling  within  that  power 
must  necessarily  depend  upon  the  judgment  of  the  legislac 
tore. 

These  decisions,  and  the  reasons  upon  which  they  rest^ 
when  applied  to  the  present  case,  so  fully  meet  the  obj< 

SKBBP..VOI..XLIV.- 
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thai  have  been  urged  to  the  legislation  in  question,  as  to 
render  further  discussion  of  the  subject  unnecessaiy.  The 
statute  makes  no  discrimination  against  any  corporatioQ 
brought  under  its  influences  but  treats  all  alike  under  simi* 
lar  conditions;  and  that  is  decisive  of  the  question.  With 
the  wisdom  or  unwisdom,  the  justice  or  injustice,  of  the  stai* 
ute  we  have  nothing  to  do.  It  was  for  the  legislature  to  say 
whether  its  operation  should  extend  to  all  persons  and  oor* 
porations,  or  to  those  corporations  only  which  are  specially 
mentioned;  and  the  discretion  of  the  legislature  in  the  mat» 
ter  is  not  subject  to  judicial  interference:  New  York  etc  R,  jB. 
Co.  V.  BrUiol,  151  U.  8.  556,  570. 

2.  It  is  contended,  however,  that  section  2485  of  the  oode, 
which  went  into  effect  along  with  the  code  on  the  first  day 
of  Hay,  1888,  impairs  the  charter  right  of  the  rolling-mill 
company  to  issue  its  bonds  and  to  secure  the  same,  and  thai 
this  ^*'  cannot  be  lawfully  done  otherwise  than  by  the  exer* 
cise  of  the  reserved  right  to  alter  or  amend  the  chartert 
which  must  be  done,  if  at  all,  by  a  special  act  of  the  legisla* 
ture  having  that  object  in  view. 

It  is  true  that,  according  to  the  ruling  in  Fidelity  etc  TruM 
Co,  V.  Shenandoah  Valley  R.  R.  Co.,  86  Va.  1,  19  Am.  8U 
Bep.  858,  there  was  no  valid  ^'supply  lien  law"  in  Virginia 
before  the  code  was  enacted;  but  a  sufficient  answer  to  the 
position  of  the  appellants  is  that  the  company  took  its 
charter  subject  to  the  general  law  of  the  state,  and  to  such 
changes  as  might  be  made  in  that  law:  Penmylvania  R.  2ZL 
Co.  y.  Miller^  182  U.  8.  75.  ^*  It  cannot  be  successfully  con- 
tended," said  the  court  in  the  Mackey  case,  ''that  the  state 
may  not  prescribe  the  liabilities  under  which  corporations 
created  by  its  laws  shall  conduct  their  business  in  the  fatuie, 
where  no  limitation  is  placed  upon  its  power  in  this  respect 
by  their  charters.''  So,  also,  when  the  appellants  took  the 
bpnds  of  the  company,  which  were  executed  and  secured  in 
1890,  after  the  enactment  of  the  code,  they  were  presumably 
cognisant  of  the  law  then  in  force  giving  a  prior  lien  in 
cases  of  this  sort,  and  they  accepted  the  security  with  that 
legal  incident  adhering  in  it:  Provident  Institution  v.  Jeroef 
City^  113  U.  8.  506.  8o  that  no  amendment  of  the  charter 
was  necessary  to  bring  the  company  within  the  operation  of 
that  law,  nor  does  section  2486  of  the  code  operate,  nor  was 
it  designed  to  operate,  as  an  amendment  of  the  charter:  Aih 
dereon  v.  Commonweaith^  18  Gratt.  295* 
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Judge  Cooley,  in  treating  of  th«  police  power  of  the  states, 
after  observing  that  all  contracts  and  all  rights  are  sabjeot  to 
this  power,  says: 

^'Perhaps  the  most  striking  illustrations  of  the  principle 
here  stated  will  be  found  among  the  judicial  decisions  which 
have  held  that  the  rights  insured  to  private  corporations  by 
their  charters,  and  the  manner  of  their  exercise,  are  subjeot 
to  such  new  regulations  as  from  time  to  time  may  be  made 
by  the  state  with  a  view  to  the  public  protection,  health,  and 
^"  safety,  and  in  order  to  guard  properly  the  rights  of 
other  individuals  and  corporations.  Although  these  charters 
are  to  be  regarded  as  contracts,  and  the  rights  assured  by 
them  are  inviolable,  it  does  not  follow  that  these  rights  are 
at  once,  by  force  of  the  charter  contract,  removed  from  the 
sphere  of  state  regulation,  and  that  the  charter  implies  an 
undertaking,  on  the  part  of  the  state,  that  in  the  same  way 
in  which  their  exercise  is  permissible  at  first,  and  under  the 
regulations  then  existing,  and  those  only,  may  the  corpora- 
tors continue  to  exercise  their  rights  while  the  artificial 
existence  continues.  The  obligation  of  the  contract  by  no 
means  extends  so  far;  but,  on  the  contrary,  the  rights  and 
privileges  which  come  into  existence  under  it  are  placed  upon 
the  same  footing  with  other  legal  rights  and  privileges  of  the 
citizen,  and  subject  in  like  manner  to  proper  rules  for  their 
due  regulation,  protection,  and  enjoyment ":  Cooley  on  Con- 
Btitutional  Limitations,  6th  ed.,  709.  See,  also.  New  York 
€U.  R.  S.  Co.  V.  Bristol,  151  U.  8.  556,  567. 

8.  The  result  of  these  views  is  that  the  act  itself  incorpo* 
rating  the  rolling-mill  company  was  not  affected  by  the 
subsequent  enactment  of  the  code,  although  a  new  regulation 
is  prescribed  by  the  code,  under  which  the  rights  of  other 
persons  are  guarded  and  protected,  and  the  rights  and  privi- 
leges granted  by  the  charter  to  the  company  are  to  be  exer- 
eised  or  enjoyed.  It  is  hardly  necessary,  therefore,  to  notice 
the  point  made  by  the  appellants  as  to  the  provision  of  sec- 
tion 4203,  excluding  from  the  operation  of  the  code  any  act 
passed  by  the  legislature  between  the  15th  of  March,  1887, 
and  the  1st  of  May,  1888.  It  may  be  as  well,  however,  to 
say  that  the  act  of  incorporation  is  a  private  one,  and  that 
the  acts  referred  to  in  that  section  are  acts  of  a  general 
nature.  This  is  obvious  not  only  from  the  title  of  the  code, 
but  from  the  language  of  section  4202,  which  is  in  pari 
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4.  Another  point  contended  for  is  that  supply  liena  aro 
given  precedence  by  seciion  2485  only  over  those  mortgages 
and  deeds  of  trust  which  were  executed  between  the  21st  of 
March,  i*^  1877,  and  the  1st  of  May,  1888.  But  this  was 
not  the  intention  of  the  legislature,  although  its  meaning,  it 
must  be  admitted,  is  rather  awkwardly  expressed.  The  Ian* 
guage  of  the  section  is  that  "  no  mortgage,  deed  of  trust,  sale, 
hypothecation,  or  conveyance  executed  since  the  21st  day 
of  March,  1877,  shall  defeat  or  take  precedence  over  said 
lien."  This  applies  to  mortgages,  etc.,  executed  as  well  after 
the  enactment  of  the  code  as  before.  No  reason  can  be 
imagined  why  the  legislature  should  have  otherwise  in* 
tended,  and  it  is  not  to  be  supposed  that  if  such  had  been 
the  intention,  it  would  not  have  been  plainly  and  nnmistak* 
ably  expressed. 

It  is  unnecessary,  therefore,  in  view  of  the  foregoing  con- 
siderations, to  decide  whether,  inasmuch  as  the  rolling-mill 
company  is  not  complaining,  it  is  competent  for  the  bond* 
holders,  whose  debts  were  contracted  subsequent  to  the  enact- 
ment of  the  code,  to  deny  the  validity  of  the  legislation  in 
question;  for,  be  that  as  it  may,  the  result  is  the  same. 

6.  A  more  difficult  question,  and  in  fact  the  only  one  in 
the  case  about  which  we  have  had  any  doubt,  is,  whether  the 
pig  iron  furnished  by  the  Crozer  Iron  Company  is  embraced 
within  the  term  ''supplies."  The  appellants  deny  that  it  is. 
Their  contention  is  that  the  term  embraces  only  the  inciden- 
tals of  the  business,  such  as  oil,  waste,,  fuel,  and  the  like^ 
and  not  the  raw  material  from  which  the  product  of  the 
concern  is  manufactured.  In  other  words,  they  draw  a  dis- 
tinction between  supplies  necessary  to  the  operation  of  the 
plant  and  the  material  operated  upon. 

The  statute  gives  a  lien  to  *'all  persons  furnishing  .  •  • . 
fuel  and  all  other  supplies  necessary  to  the  operation  of  any 
.  •  •  •  manufacturing  company,"  chartered  or  doing  busioess 
in  this  state.  The  question,  therefore,  is  whether  pig  iron  is 
"  necessary  to  the  operation  of"  a  rolling-mill  whose  badness 
it  is  to  manufacture,  among  other  things,  iron,  steel,  and 
other  metals. 

The  statute  is  a  new  one,  and  has  not  heretofore  been  con- 
strued in  this  particular,  so  that  we  are  without  the  aid  of 
^**  authority  in  construing  it.  The  term  **  supplies"  seems 
not  to  have  a  technical  or  legal  meaning,  and  it  is  not  dear 
from  the  face  of  the  statute  what  meaning  was  intended  to 
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be  attached  to  it.  Numerous  witnesses,  however,  experienced 
in  the  business  of  manufacturing  iron  were  examined,  and 
the  preponderance  of  this  evidence  is  in  support  of  the  ruling 
of  the  lower  court.  Indeed,  several  of  the  appellants'  own 
witnesses  testify  in  favor  of  this  view.  Thus,  the  witness 
Murphy  says  pig  iron  and  fuel,  in  cases  of  this  sort,  belong 
to  the  same  class  and  stand  upon  the  same  footing,  and  the 
same  opinion  is  given  by  several  other  witnesses  on  the  same 
side.  If  this  view  be  correct,  then,  according  to  the  rule  of 
ejmdem  generU,  pig  iron,  like  fuel,  is  a  "  supply*'  within  the 
meaning  of  the  statute.  Many  witnesses  for  the  appellees 
testify  to  the  same  effect.  The  statute,  moreover,  is  a  reme- 
dial one,  and,  therefore,  to  be  construed  liberally,  as  has  been 
held  in  regard  to  statutes  giving  liens  to  mechanics  and 
laborers:  Datfia  v.  Alvordj  94  U.  8.  545;  Flagstaff  Silver  Min. 
Co.  V.  CuUingSy  104  U.  8.  176.  So  that,  upon  the  whole,  we 
•deem  it  best  to  affirm  the  decree,  leaving  it  to  the  legisla- 
ture to  remove  the  obscurity  of  the  statute  if,  upon  its  atten- 
tion being  called  to  the  matter,  it  shall  see  fit  to  do  so. 

We  hold,  therefore,  that  section  2485  of  the  code  is  valid 
and  constitutional;  that  it  is  not  repugnant  either  to  the 
fourteenth  amendment  or  to  any  thing  in  the  constitution  of 
Virginia,  and  that  both  of  the  "  supply  liens"  in  question  are 
paramount  to  the  deed  of  trust. 

6.  The  decree  is  also  right  in  giving  priority  to  the  lien  of 
the  Pocahontas  Coal  Company  over  that  of  the  Crozer  Iron 
Company,  it  having  been  first  filed.  In  the  silence  of  the 
statute  on  the  subject  the  rule  of  the  common  law  applies, 
which  establishes  liens  in  the  order  of  their  acquisition,  the 
first  in  order  of  time  standing  first  in  order  of  rank:  6  Law- 
son's  Rights,  Remedies,  and  Practice,  sec.  3093;  Voarhis  v* 
Wesiervelt,  43  N.  J.  Eq.  642;  8  Am.  St  Rep.  815.  This  is 
not  so  in  regard  to  mechanics'  ^**  liens,  because  the  statute 
Itself  forbids  priorities  in  those  cases;  and  the  failure  of  the 
legislature  to  so  provide  in  regard  to  supply  liens  indicates 
its  intention  to  leave  the  common-law  rule  on  the  subject 
unaltered,  so  far  as  liens  of  the  latter  class  are  concerned. 

Decree  affirmed.  • 

Ck>N8TiTunoNAL  Liw— fipioiAii  LsQiSLATioK.— 01««  legialatioii  fa  raek 
M  denies  liRhte  to  one  which  are  aooorded  to  othera,  or  inffiott  on  one  « 
more  severe  penalty  than  ia  tmpoeed  npon  another  in  a  like  oaae  ofiendiagt 
People  V*  Beliei,  99  Mioh.  161;  41  Am.  St  Rep.  5S9.  and  note.    See^  fnrther. 
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the  extended  notes  to  State  ▼.  BUet,  21  Am.  St  Rep.  781»  and  8taU  r.  Owd- 
wU,  25  Am.  St.  Rep.  877. 

Statutes — ^Impairmbnt  of  Visted  Riobts — Gbnsbal  Rulb. — Sabstan. 
tiai  rights  of  parties  cannot  be  changed  or  impaired  by  sabseqaeat  laws: 
Coriell  ▼.  Ham^  4  G.  Greene,  455;  61  Am.  Dec  134^  and  note;  Conasoy  ▼• 
Cable,  37  IlL  82;  87  Am.  Deo.  240.  and  note.  This  snbjeofe  is  thorooghlj 
discussed  in  the  extended  note  to  (TosAea  ▼•  Stonington,  10  Am.  Dm.  184^ 


MuMPOWBB  v.  City  of  Bristol. 

[M  YnMUHiA,  151.] 

Watbm  ahd  Watbrooursbs— Appropriation — Right  to  Mairtaih  Dam. 
An  upper  and  prior  owner  of  a  dam  in  anatoral  stream  cannot  be  an- 
joined  by  a  lower  dam-owner  from  penning  back  the  water  and  raising 
a  sufficient  pond  to  supply  his  mill  with  water  to  mn  the  maohinecy 
therein,  although  such  nse  at  times  holds  back  the  water  eo  as  to  de» 
prive  the  lower  owner  of  a  sufficient  supply  thereof. 

Fulkeraon^  Page  &  Hurt^  for  the  appellant. 
Hamilton^  Rhea  &  Peters^  for  the  appellee. 

*•*  Lacy,  J,  The  bill  was  filed  by  the  appellee,  alleging 
that  it  was  the  owner  of  a  water-works  dam  erected  across 
Mumpower  creek  for  the  purpose  of  raising  a  pond  of  water 
sufficient  to  supply  the  said  appellee,  the  city  of  Bristol,  with 
water. 

*••  That  some  seventeen  years  before  the  erection  of  its 
'  dam  the  appellant  was  the  owner  of  a  railldam  several  hun- 
dred yards  above,  across  the  said  creek,  erected  and  used 
from  that  time  to  the  present  time  for  the  purpose  of  raising 
a  pond  of  water  for  the  purpose  of  supplying  his  mill  with 
water  to  operate  the  machinery  of  its  water  gristmill;  that 
the  dam  of  the  said  appellant  holds  back  the  water  bo  as  to 
deprive  it  of  water  at  times,  and  that  its  rights  are  thus  in- 
vaded, and  praying  an  injunction  against  the  said  appellant 
to  prevent  him  from  damming  back  the  water  of  the  said 
stream  so  as  to  cut  off  its  supply  of  water. 

The  appellant  demurred  and  answered  and  denied  that  the 
water-works  dam  of  the  appellee  was  sufficient  to  supply  it 
with  water,  and  denied  that  he  had  diverted  the  water  of  the 
stream  from  its  natural  channel;  stated  that  his  parents  bad 
used  and  operated  this  mill  and  fixtures  for  many  years,  and 
he  himself,  succeeding  them,  had  operated  this  mill  oontina- 
ously  since  1875|  and  insisted  that  he  had  the  right  to  use  the 
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water  in  aueh  way  as  was  necessary  to  operate  his  mill,  and 
denied  that  he  had  need  the  water  in  any  improper  manner 
^either  to  divert  it  or  to  pollute  it 

The  cause  came  on  to  be  heard  upon  the  depositions  taken 
in  the  cause  and  upon  the  foregoing.  The  court,  upon  the 
hearing,  being  of  opinion  that  the  defendant  had  threatened 
to  pollute  the  water,  and  had  unreasonably  detained  the  water, 
<x>ncediug  his  right  to  use  the  water  for  his  mill,  decreed  that 
the  defendant  be  perpetually  enjoined  from  entirely  cutting  off 
or  so  far  diminishing  the  natural  flow  of  the  stream  in  con- 
troversy as  that  by  reason  thereof  the  plaintiff  shall  not  at  all 
times  have  a  reasonable  supply  of  water  from  the  said  stream, 
and  that  the  defendant  pay  the  costs. 

From  this  decree  the  defendant  applied  for  and  obtained 
an  appeal  to  this  court. 

The  stream  in  question  is  a  natural  stream  of  water,  and 
^^*  both  parties  have  a  natural  right  to  the  use  of  the  water 
of  the  said  stream. 

The  appellant,  W.  H.  Mum  power,  has  no  right  by  prescrip- 
tion to  obstruct  the  water  of  this  stream,  as  his  use  has  not 
oxtended  to  twenty  years  uninterruptedly  in  any  particular 
manner  adverse  and  injurious  in  its  nature.  No  such  pre- 
sumptive right  can  arise  from  an  adverse  use  for  a  less  period: 
domett  V.  Rhudy^  80  Va.  714,  and  authorities  cited. 

We  have  to  deal  here  with  the  natural  right  of  two  ripa- 
rian owners  to  the  use  of  the  water  of  a  stream.  The  right 
of  any  riparian  owner  to  the  use  of  the  water  of  a  running 
stream  is  aright  inherent  in  the  land  as  a  right  pvAlici  juris. 
And  the  right  to  the  use  of  the  water,  as  a  general  rule,  is 
limited  to  such  use  as  is  not  inconsistent  with  a  like  reason- 
able  use  by  the  other  riparian  owners  on  the  same  stream 
Above  and  below.  But  in  a  controversy  between  the  owners 
of  two  dams  over  the  same  stream  the  proprietor  who  first 
•erects  his  dam  for  a  useful  purpose  has  a  right  to  maintain 
at,  as  against  the  proprietors  above  and  below.  And  to  this 
extent,  prior  occupancy  gives  a  prior  right  to  such  use.  It  is 
a  profitable,  beneficial,  and  reasonable  use,  and,  therefore^ 
one  which  he  has  a  right  to  make.  If  it  necessarily  occupy 
«o  much  of  the  fall  as  to  prevent  the  proprietor  above  from 
placing  a  dam  or  mill  on  his  land  it  is  damnum  absque 
injuria. 

For  the  same  reason  the  proprietor  below  cannot  erect  a 
dam  in  such*  manner  as  to  raise  the  water  and  obstruct  the 
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wheels  of  the  first  occupant  He  had  an  equal  right 
the  proprietor  below  to  a  reasonable  use  of  the  stream;  ho 
had  made  only  a  reasonable  use  of  it;  his  appropriation  to 
that  extent  being  justifiable  and  prior  in  time,  necessarilj 
prevents  the  proprietor  below  from  raising  the  water  and  in» 
terfering  with  a  rightful  use  already  made;  and  it  is  there- 
fore not  an  injury  to  him. 

It  was  decided  in  the  case  of  Lincoln  v.  Chadhume^  5fr 
Me.  197,  that,  as  between  proprietors  of  dams  on  the  same 
stream,  ^^^  he  has  the  better  right  who  was  first  in  point  of 
time.  In  that  esse  it  appeared  that  of  three  dams,  situated 
within  a  short  distance  of  each  other  on  the  same  stream, 
each  erected  by  or  with  the  consent  of  the  riparian  proprie- 
tor on  whose  land  it  stands,  the  middle  one  belonged  to  the 
plaintiff,  the  lower  one  to  the  defendant.  And  the  plaintiflTa 
dam  was  originally  erected  before  the  defendant's. 

Burrows,  Judge,  said:  *'The  plaintiff  having  erected  his 
dam  before  the  defendant  had  made  any  movement  of  the 
sort,  had,  so  far  as  the  defendant  was  concerned,  a  perfect 
right  to  maintain  it  perpetually,  and  to  recover  for  any  in-^ 
jury  which  the  defendant  might  inflict  by  means  of  any  sub* 
sequent  erection  below  him.  Unless  he  abandoned  the  right, 
the  temporary  destruction  of  his  dam,  whether  by  accident 
or  by  design,  would  not  enable  the  defendant  to  acquire  a» 
against  him  the  rights  of  a  prior  occupant.'' 

Such  appears  to  be  the  nature  and  extent  of  the  prior  and 
exclusive  right  which  one  proprietor  acquires  by  a  pi  ior  reason* 
able  appropriation  of  the  use  of  the  water  in  its  fall;  and  it  re- 
sults, not  from  any  originally  superior  right,  but  from  the 
legitimate  exercise  of  his  own  common  right,  the  efiect  of 
which  is  de  faetOj  to  supersede  and  prevent  a  like  use  by 
other  proprietors  originally  having  the  same  common  right 
But  the  right  which  is  thus  acquired  is  not  so  absolute  as  to 
give  him  the  control  of  the  whole  stream,  or  to  deprive  other 
proprietors  of  the  reasonable  enjoyment  of  the  privileges  to 
which  they  are  naturally  entitled.  They  may  still  construct 
and  maintain  dams  across  the  stream  at  any  point  either 
above  or  below  his  mill,  for  the  purpose  of  raising  a  head  of 
water  to  propel,  operate,  and  work  mills  of  their  own  erected 
on  the  adjoining  land,  provided  that  their  arrangements  are 
so  made  that  they  will  not  unreasonably  withhold  and  detail^ 
the  water  above,  nor  throw  it  back  from  below,  so  as  to  affect, 
impede,  delay,  or  obstruct  the  movement  and 'operation  of 
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the  wheels  and  machinery  of  his  previously  existing  mill: 
Thurberr.  ^*«  Martin,  2  Gray,  394;  61  Am.  Deo.  468;  SrnUh 
T.  Agawam  Canal  Co.^  2  Allen,  867. 

But  such  appropriation  of  the  stream  to  mill  purposes,  upon 
the  principles  stated,  gives  the  proprietor  a  prior  and  exclu- 
sive right  to  such  use  only  so  far  as  it  is  actual.  If,  there- 
fore, he  has  erected  his  dam  and  mill,  with  its  wasteways, 
sluices,  and  other  fixtures  necessary  to  command  the  use  of 
the  water  to  a  certain  extent,  and  there  is  a  surplus  remain- 
ing, the  proprietor  below  may  have  the  benefit  of  that  sur- 
plus: Elliot  V.  Fitehburg  R.  R.  Co,,  10  Gush.  191, 198;  67  Am. 
Dec.  85;  FuUer  v.  Chieopee  Mfg.  Co.,  16  Gray,  46;  Smith  v. 
(yHarOj  48  Cal.  871;  Angell  on  Watercourses,  sec.  131. 
Running  water  is  considered,  not  as  bonum  vacans,  to  which 
the  first  occupant  might  acquire  an  exclusive  right,  but  as 
public  and  common,  in  this  sense  only,  that  all  that  have  a 
right  of  access  to  it  might  drink  it,  or  apply  it  to  the  neces- 
sary purpose  of  supporting  life,  and  that  no  one  had  any 
property  in  the  water  itself,  except  in  that  particular  portion 
which  he  might  have  abstracted  from  the  stream,  and  of 
which  he  had  the  possession,  and  during  the  time  of  such 
possession  only. 

In  this  case,  the  appellant  having  first  erected  his  dam  and 
mill,  for  the  useful  and  lawful  purpose  for  which  it  was  de- 
signed, had  thus,  without  acquiring  any  prescriptive  right, 
acquired  the  right  to  a  reasonable  use  of  the  water  for  the 
purposes  of  his  mill,  and  without  the  right  to  pen  back  the 
water  so  far  as  required  for  the  operation  of  his  mill,  his  mill 
would  be  useless.  But  he  is  not  entitled  to  pen  back  the 
water  to  a  greater  extent  than  is  necessary  for  his  operations. 
And  in  this  case  there  is  no  pretense  that  he  has  done  this; 
he  has  not  diverted  it  nor  polluted  it;  simply  penned  it  back 
until  it  came  to  the  necessary  height,  and  this  was  longer  or 
shorter  in  time,  according  to  a  wet  or  dry  season.  The  plain- 
tiff was  entitled  to  the  surplus  only;  this  he  had.  The 
defendant  has  not  polluted  the  water,  nor  attempted  to  do 
bo;  and  it  is  clear  that  the  plaintiff  had  no  cause  of  action  if 
he  did  ^**  not  have  enough  water;  it  had  a  simple  remedy 
by  raising  its  dam;  it  would  then  have  all  the  water  that  the 
defendant  had,  all  the  water  the  stream  afforded.  And  this 
it  has  done;  and  having  raised  its  dam  since  this  suit  was 
brought,  so  that  by  making  a  dam  of  sufScient  sise  it  will 
doubtless  have  a  sufiicient  supply  of  water,  because  the  de- 
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fendant,  as  we  have  seen,  does  not  destroy  nor  divert  it,  but 
it  all  ultimately  goes  on  over  its  dam  or  throagh  its  race,  and 
waterways,  and  sluices.  It  follows  that  the  bill  of  the  plsio- 
tiff  should  have  been  dismissed  with  costs,  and  the  said  de- 
cree having  decided  otherwise,  we  are  of  opinion  to  reverse 
and  annul  the  same,  and  render  here  such  decree  as  the  said 
circuit  court  ought  to  have  rendered. 
Decree  reversed.  

WATBaCOUBSSS — ^RlPABIAV  OWHBS's  RiOHT  TO    EbMOT    DjLK   lOB  ICXLL 

PoBroftm.— The  owner  of  the  soil  oTer  whioh  a  floatable  Imft  non-naTi* 
gable  ttream  pauet  may  bnild  a  dam  acrose  it  and  erect  a  mill  tbereoo* 
proTided  he  famiehes  a  conTenient  passageway  for  the  pnblio  by  or  through 
hit  dam:  Latteep  r,  Cliford,  M  Me.  487;  92  Am.  Dea  661,  and  noteb  The 
etate  may  authorize  a  riparian  owner  upon  a  stream  not  navigable  at  tiie 
point  in  qnestioo,  bnt  becoming  navigable  below,  to  erect  a  dam  and  nee 
the  water  for  his  purposes,  bnt  not  to  the  injury  of  other  riparian  owners: 
Morrill  T.  8L  Anthony  etc  Water  Power  Co,,  26  Minn.  222;  37  Am.  Bep. 
390.  Secb  further,  the  note  te  BU/erilaie  Parit  Co.  ▼.  Weeteoti,  28  Am.  St 
Bep.  264. 


Norfolk  and  Western   R   R.   Co.  v.  Thomas. 

[90  VIMX1«IA«  20ft.] 
MAflTKB  AHD    SSBVANT— NlOLIGBllOS   OF    ViOB-FRINOIPAL. — ^If  a  nihoad 

engineer,  with  the  knowledge  and  permission  of  the  oondnctor  in  charge 
of  the  train,  leaves  his  engine  to  be  operated  by  an  inexperienced  fir^ 
man,  and  the  brakeman  on  the  train  is  injured  through  the  negligenoe 
€»f  sueh  fireman,  the  railroad  company  is  liable  for  the  injury.  In  saeh 
case  the  conductor  is  the  representatiye  of  the  company,  and  not  a  fel* 
low-servant  with  the  brakeman. 
Railroads— LiABiLirr  tor  Niolioknos— Cohtributort  Nboligkrob  of 
FblloWoBRRVant.  —If  the  negligence  of  a  railroad  company  contributes 
to  and  has  a  share  in  producing  an  accident  causing  an  injury  to  its 
servant  it  is  liablci  though  the  negligence  of  a  fellow*servaat  of  the 
injured  servant  contributes  to  the  accident. 

Phlegar  4t  Johnson  and  J.  E.  Moore^  for  the  plaintiff  in 
error. 

Wysor  &  Martin  and  White  4t  Buchanan^  for  the  defendant 
in  error. 

*^  HiNTOM,  J.  At  the  trial  the  jury  found  a  verdict  ibr 
the  plaintiff  for  four  thousand  dollars,  subject  to  the  demur- 
ler  to  the  evidence,  and  the  court  entered  judgment  therson. 

Now,  by  thus  demurring,  the  defendant  company,  accord- 
ing to  the  settled  rule,  waived  all  evidence  on  his  part  ia 
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4K>nflict  with  that  of  the  demurrer,  admitted  the  credit  of 
the  evidence  demurred  to,  and  all  inferences  of  fact  fairly 
deducible  therefrom,  and  referred  it  to  the  court  to  deduce 
the  fair  inferences  from  the  evidence:  Hanabrough  v.  Uiom^  8 
Leigh,  147;  Trout  v.  Virginia  eie.  R.  R.  Co^  23  Gratt  680. 
Applying  this  rule,  the  case  appears  to  be  as  follows: 

Thomas,  who  had  only  been  in  the  employment  of  the  rail- 
road  for  five  or  six  days  as  a  yard  brakeman,  was  one  of  a 
crew,  consisting  of  the  conductor,  engineer,  fireman,  and  three 
brakesmen,  whose  business  it  was  to  shift  cars  and  make  up 
trains  on  said  yard. 

In  this  yard  there  are  two  tracks,  one  called  the  lead 
track,  from  which  a  switch  track,  known  as  switch  No.  2,  led 
off  in  a  southeasterly  direction,  and  another  on  the  north  side 
of  the  lead  track  called  the  main  track.  And  between  the 
lead  track  and  the  main  track  there  was  a  cutoff,  which  on 
the  lead  track  pointed  east. 

At  the  time  of  the  accident  all  but  one  of  the  six  or  seven 
oars  had  been  put  on  switch  No.  2,  and  that  one  the  com- 
pany, through  its  conductor,  who  was  present  in  person, 
ordered  to  be  put  on  the  lead  track,  west  of  the  cutoff,  and 
the  engine  to  go  on  the  main  track. 

This  the  conductor  ordered  to  be  done  by  a  flying  or  run- 
ning shift.  Such  shifts  are  more  dangerous  than  shifts  with 
chain  and  push-pole,  and  are  made  in  the  following  ujanner: 
The  engine  is  coupled  to  the  car  and  both  are  put  in  motion; 
when  the  momentum  is  sufficient  to  carry  the  car  beyond  the 
switch,  the  speed  of  the  engine,  in. obedience  to  a  signal  from 
the  man  who  is  on  the  car,  slackens,  so  that  the  coupling-pin 
can  be  withdrawn.  The  pin  is  then  withdrawn,  the  engine  is 
^^  signaled  to  go  ahead,  and  its  speed  is  gradually  increased 
until  it  runs  ahead  of  the  car,  passes  the  switch  on  one  track, 
when  the  switch  is  changed  before  the  car  reaches  it,  and 
thereby  the  car  is  thrown  on  a  different  track  from  the 
engine. 

When  the  order  for  making  this  flying  shift  had  been  re- 
ceived the  crew  immediately  set  about  executing  the  order. 
Fannin,  the  conductor,  went  to  the  cutoff  switch  on  the  main 
track;  Kent  got  on  top  of  the  car  to  '*ride"  it — that  is,  to 
give  signals  to  slack  the  engine,  the  signals  to  uncouple,  and 
for  the  engine  to  go  ahead  after  the  coupling-pin  had  been 
removed,  and  to  put  on  the  brake  to  stop  the  car;  Thomas 
got  oo  the  footboard  at  the  rear  of  the  tender  to  nncoople 
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the  ear,  and  was  ludding  on  to  the  iron  rod  placed  there  to 
keep  from  falling  off  while  nncoupling  the  car;  the  engineer, 
Mr.  Fadden,  alone  was  not  discharging  his  duty,  bnt  had 
turned  his  engine  over  to  one  Henninger,  an  inexperienced 
fireman,  who  had  only  been  in  the  service  of  the  company 
for  three  or  more  weeks,  and  had  never  been  in  the  service  of 
a  railroad  before.  And  it  is  shown  that  the  conductor  who 
represented  the  company  knew  the  fact  that  this  raw  and 
inexperienced  engineer  wae  running  the  engine,  And  most 
have  known  that  Thomas  was  acting  as  brakeman. 

Under  these  circumstances  they  started  to  make  this  dan* 
gerous  flying  or  running  switch.  At  the  proper  time  Kent 
signaled  the  fireman  to  slack  up.  The  fireman,  however, 
did  not  slack  the  engine  as  he  should  have  done,  by  simply 
shutting  off  the  steam  without  reversing  the  engine.  He  did 
the  very  opposite.  He  did  not  shut  off  the  steam,  but  slack* 
ened  by  reversing  the  engine,  and,  as  a  consequence,  the 
cylinders  got  full  of  steam,  and  of  all  this  Thomas,  by  rea- 
son  of  his  position,  his  back  being  to  the  engine,  was  igno* 
rant.  When  the  engine  slackened,  Thomas  withdrew  the 
coupling-pin  and  cut  loose  the  engine  from  the  car.  Kent 
then  signaled  the  fireman  to  go  ahead,  when  the  fireman, 
without  shutting  off  the  steam,  threw  the  lever  forward  as 
far  as  it  would  go,  thus  *^  giving  full  effect  to  the  steam 
that  had  accumulated  in  the  cylinders.  This  accumulated 
steam,  being  thus  brought  suddenly  into  full  play,  ^'caused 
the  engine  to  start  or  jump  suddenly  forward  with  quick 
motion  with  such  great  force  as  to  jerk  Thomas  off  the  board 
and  break  his  hold  on  the  iron  rod,  and  threw  him  on  the 
track."  He  fell,  was  run  over  by  the  car,  and  his  right  foot, 
leg,  and  arm  were  so  crushed  that  he  died  in  five  hours  and 
some  minutes  thereafter.  He  was  twenty-six  years  old,  and 
was  getting  one  dollar  and  thirty*five  cents  per  day.  He  left 
a  widow  and  one  child  about  one  year  old,  and  another  was 
born  about  five  months  after  his  death. 

Such,  in  brief,  say  the  counsel  for  the  defendant  in  error 
in  their  note,  is  a  fair  statement  of  the  evidence  in  the  case 
when  viewed,  as  it  must  be,  upon  a  demurrer  to  the  evidence; 
and,  after  a  careful  examination,  we  are  satisfied  the  state* 
ment  is  true. 

Now,  upon  these  facts  the  court  below  has  given  judgment 
for  the  plaintiff,  as  we  have  seen«  Ought  this  judgment  to  be 
disturbed?    We  think  not 
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It  was  unquestionably  the  duty  of  the  company  to  provide 
and  keep  a  competent  engineer  to  run  the  engine.  This  it 
impliedly  contracted  to  do  when  Thomas  entered  the  service 
of  the  company,  and  he  had  the  right  to  re]y  upon  the  pre* 
sumption  that  they  would  discharge  their  duty  in  this  re- 
spect. Now,  did  they  perform  this  duty  by  permitting  the 
engineer  to  turn  over  the  management  of  the  engine  to  a  raw 
and  inexperienced  man,  who,  far  from  being  an  engineer, 
was  just  learning  the  duties  of  a  fireman.  Surely,  to  ask  the 
question  is  to  answer  it.  But  it  is  said  that  this  was  the  act  of 
the  engineer,  and  that  the  engineer  and  brakenmn  are  fellow- 
servants,  and  that  this  negligence  of  the  engineer  was  one  of 
the  risks  Thomas  assumed  when  he  entered  into  the  service 
of  the  company.  However  this  may  be  ordinarily,  for  we 
do  not  desire  to  express  any  opinion  upon  the  point,  it  is 
perfectly  clear  that  it  can  afford  the  company  no  protection 
in  this  case.  For  '^  here  the  company  was  represented  by 
its  alter  ego^  the  conductor,  who  saw  every  thing  that  was  done, 
and  permitted  the  duties  of  the  engineer  to  be  discharged  by 
this  inexperienced  apprentice.  Had  he  thought  for  a  moment 
he  could  almost  have  foreseen  the  inevitable  result.  It  is 
said,  however,  that  there  is  no  allegation  of  the  failure  of  the 
company  to  keep  a  competent  engineer  in  the  declaration, 
and,  therefore,  that  question  is  not  in  issue.  We  attach  no 
importance  to  this  objection.  The  declaration  details  all 
the  facts  of  the  case  with  the  utmost  particularity,  especially 
that  the  engine  was  being  managed  and  run  by  a  fireman  of 
little  or  no  experience  in  the  management  of  the  engine,  and 
this  was  all  that  was  necessary  to  advise  the  company  what 
complaint  it  was  called  upon  to  answer. 

It  is  clear  beyond  controversy  that  the  negligence  of  the 
company  contributed  to  and  had  a  share  in  producing  the 
accident^  and  this  renders  the  railroad  company  liable,  even 
though  the  negligence  of  a  fellow-servant  of  the  plaintiff  was 
contributory  also.  This  has  been  held  over  and  over  again: 
Orand  Trunk  Ry.  Co.  v.  Cummings,  106  U.  8.  700;  Richmond 
€tc.  R.  R.  Co.  V.  Qeorge,  88  Va.  229;  Lawson's  Bights,  Bem- 
edies,  and  Practice,  p.  548,  sec.  807.  This  is  decisive  of  the 
case.  The  judgment  of  the  circuit  court  of  Pulaski  county  is 
right,  and  must  be  afiirmed. 

Judgment  affirmed.  ^__^^ 

RAn.B0A])8 — OoHBucroRS  AS  Vioi-PRiHoiPAiii. — A  railway  ecmdaoior 
Um  entire  coairol  and  managemenl  of  a  train  ia  the  pereonai  lepre* 
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Motatfre  or  Tice-prinoipAl  €»f  his  employer,  for  whoee  negligeooe  saeb 
employer  U  enswerable  to  aabordinato  serTante:  Damd  t.  Cfteeapcafa  eles> 
Mg,  0<K,  86  W.Va.  397;  32  Am.  St  Bep.  870^  end  note.  To  tbeiame  effaol^ 
JhUroad  t.  Spence,  93  Tenn.  173;  42  Am.  Sfe.  Rep.  907,  and  noteu  See^ 
aleo^  the  extoudei  note  to  Moon  ▼•  Sickmtmd  etc,  R,  B,  Co^  49  Am.  Bepw 
406-415. 

MAflTBB  AKD    SbBTART— CO!VOUBKSHT  NiOLIOSNOB  OV  MaSTEK  AKD    OfT 

FcLLowwMSTAHT. — If  the  negligence  of  a  maetor  combines  with  that  of  a  fel* 
low-eerranl;  and  the  two  oontribato  to  the  injury  of  another  servant^  tb» 
Utter  may  reoover  damages  of  the  master:  Railroad  ▼•  Spetice,  93  Tenn.  173^ 
42  Am.  St.  Bep.  907,  and  note. 

Railroads— Fbllow-sbrtamts. — A  eondnctor  in  charge  off  a  railway 
train  and  a  brakemaa  engaged  thereon  are  not  fellow-servants:  Matom  t. 
Rkkmond  tie.  R.  R.  Co,,  111  N.  C.  482;  32  Am.  St.  Rep.  814^  and  aotow 
OomlTQ^  see  Campbellr.  Cook,  86  Tex.  630;  40  Am.  St.  Rep.  878» 


Western  Union  Telegraph  Company  v.  Tylbb* 

[90  VIBGIMIA,  297.] 

laTSBSTATB  CoMiCKROB— DsuTKRT  OF  Tkleobaph  Mrrsages. — A  stato  stat- 
nto  making  it  the  doty  of  every  telegraph  or  telephone  company  to  de- 
liTor  with  promptness  every  message  received  to  the  person  to  whom  it 
is  addressed,  if  the  regulations  of  the  company  require  snch  deliTerj,  or 
'to  forward  it  promptly  as  directed,  and  providing  a  penalty  for  every 
lulnre  to  deliver  or  forward  snch  message  as  promptly  as  praetioable, 
snoh  penalty  to  be  paid  to  the  person  sending  the  message  or  to  the 
person  to  whom  it  ii  addressed,  is  not  void,  as  imposing  a  burden  npon, 
or  as  a  regulation  of,  interstate  commerce,  when  applied  to  the  failure 
of  an  interstate  telegraph  coitipany  to  deliver  in  that  state  a  maaaago 
•ent  from  another  stote,  and  deliverable  in  the  former  steto^ 

Siilei  &  HoUaday^  for  the  plaintiff  in  error. 
B.  Haden^  for  the  defendant  in  error. 

*^  Lewis,  P.  This  was  an  action  against  the  Western 
Union  Telegraph  Company,  to  recover  a  statutory  penalty  of 
one  hundred  dollars,  for  the  failure  of  the  company  to  deliver 
as  promptly  as  '*®  practicable  a  certain  dispatch  sent  from 
Ashville,  North  Carolina,  to  the  plaintiff,  at  Clifton  Forge,  id 
this  state*  Section  1292  of  the  code,  under  which  the  action 
was  brought,  reads  as  follows: 

**  It  shall  be  the  duty  of  every  telegraph  or  telephone  com- 
pany, upon  the  arrival  of  a  dispatch  at  the  point  to  which  it 
is  to  be  transmitted  by  said  company,  to  deliver  it  promptly 
to  the  person  to  whom  it  is  addressed,  where  the  regulations 
of  the  company  require  such  delivery,  or  to  forward  it 
promptly  as  directed,  when  the  same  ia  to  be   forwarded* 
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For  every  failure  to  deliver  or  forward  a  dispatch  as  promptly 
as  practicable  the  company  shall  forfeit  one  hundred  dol- 
lars  to  the  person  sending  the  dispatch,  or  to  the  person  to 
whom  it  was  addressed.'' 

It  is  admitted  that  the  dispatch  in  question  was  not  deliv* 
ered  as  promptly  as  practicable,  but  the  company,  neverthe- 
less, denies  the  plaintiff's  right  to  recover  on  two  grounds, 
viz:  1.  Because  the  action,  if  maintainable  at  all,  ought  to 
have  been  in  the  name  of  the  commonwealth;  and  2.  Be- 
cause section  1292  of  the  code  is  repugnant  to  that  clause  of 
the  constitution  of  the  United  States  which  gives  to  Congress 
the  power  to  regulate  commerce  among  the  several  states. 

As  to  the  first  point  little  need  be  said.  Section  712  of 
the  code  provides  that  "where  any  statute  imposes  a  fine, 
unless  it  be  otherwise  expressly  provided,  or  would  be  incon- 
sistent with  the  manifest  intention  of  the  general  assembly, 
it  shall  be  to  the  commonwealth,"  etc;  and  by  section  746  it 
is  provided  that  ^  wherever  the  word  '  fine '  is  used  in  this 
chapter  it  shall  be  construed  to  include  a  pecuniary  forfeiture, 
penalty,  and  amercement."  But  these  sections,  upon  which 
the  company  relies,  have  no  application  to  a  cuse  like  the 
present.  Section  1292,  which  gives  a  right  of  action  in  a  case 
of  this  sort,  expressly  provides  that  the  forfeiture  shall  be 
^*  to  the  person  sending  the  dispatch,  or  to  the  person  to  whom 
it  was  addressed  ";  and  it  would  therefore  be  manifestly  in- 
consistent '**  with  the  intention  of  the  legislature  to  hold 
that  the  commonwealth  has  any  interest  in  the  penalty  sought 
to  be  recovered  in  the  present  case,  or  that  the  action  is  not 
properly  in  the  name  of  the  plaintiff. 

The  next  question,  then,  is,  whether  section  1292,  so  far  as 
it  relates  to  a  case  like  the  present,  is  unconstitutional. 

That  the  power  of  Congress  to  regulate  commerce  among 
the  states  is  unlimited  and  supreme  is  not  disputed.  It  was 
so  decided  in  the  great  case  of  Gibbons  v.  Ogden,  9  Wheat.  1, 
and  the  subsequent  decisions  to  the  same  effect  are  very 
numerous.  It  must  also  be  conceded  that  telegraphic  com* 
munication,  like  the  transportation  of  passengers  and  mer- 
chandise, is  commerce,  and  that  such  communication,  when 
had  between  different  states,  is  interstate  commerce.  In 
Tdegraph  Co*  v.  Texas^  105  U.  S.  460,  it  was  distinctly  decided 
that  a  telegraph  company  occupies  the  same  relation  to  com- 
merce as  a  carrier  of  messages  that  a  railroad  company  does 
as  a  carrier  of  goods;  that  both  companies  are  instruments  of 
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commerce;  and  that  their  business  is  commerce  itself:  See, 
also,  WesUm  Union  Td.  Co.  y.  Pendleton,  122  U.  S.  847;  Leiouip 
T.  PoH  of  Mobile,  127  U.  8.  640.  Nor  is  it  denied  that  those 
subjects  of  commerce  which  are  national  in  their  nature, 
admitting  of  only  one  uniform  system  or  plan  of  regulation, 
such  as  the  transportation  of  commodities,  or  the  transmis- 
sion of  messages,  between  different  states,  is  subject  to  the 
exclusive  control  of  Congress,  and,  consequently,  that  any 
regulation  thereof  by  state  legislation,  whether  Congress  has 
legislated  on  the  subject  or  not,  is  void:  CooUy  ▼.  Board  oj 
PoH  Wardens,  12  How.  299;  Welton  ▼.  Missouri,  91  U.  &  275; 
Henderson  y.  Mayor  etc.,  92  U.  8.  259;  Oloncester  Ferry  Co,  ▼. 
Pennsylvania,  114  U.  8.  196;  Bobbins  y.  Shelby  Taxing  Diet., 
120  U.  8.  489;  Leisy  y.  Hardin,  135  U.  8.  100;  Lehigh  VaOey 
B.  R  Co.  y.  Pennsylvania,  145  U.  8.  192;  Western  Union  Tel. 
Co.  y.  Texas,  105  U.  8.  460;  Leloup  y.  Port  of  Mobile^  127 
U.  8. 640. 

These  principles  were  acted  on  by  this  court  in  Norfolk 
etc.  B.  R  ^^^  Co.  y.  CommontDealth,  88  Va.  96,  29  Am.  St 
Rep.  705,  and  we  do  not  understand  them  to  be  controverted 
in  the  present  case. 

But  does  the  statute,  the  validity  of  which  is  here  drawn 
in  question,  amount  to  a  regulation  of  commerce?  In  Wesl* 
em  Union  Tel  Co.  v.  Pendleton,  122  U.  8.  847,  a  statute  of 
Indiana  was  held  to  be  repugnant  to  the  commerce  clause  of 
the  constitution,  so  far  as  it  attempted  to  regulate  the  deliv- 
ery of  dispatches  sent  from  that  state  into  other  states, 
because,  as  the  court  said,  conflicting  legislation  would 
inevitably  follow  with  reference  to  telegraphic  communica* 
tions  between  different  states,  if  each  state  was  vested  with 
power  to  control  them  beyond  its  own  limits. 

But  that  is  not  the  question  in  the  present  case,  nor  does 
the  reasoning  in  that  case  apply  to  this.  This  is  an  action 
for  the  failure  to  deliver  in  this  state  a  dispatch  sent  from 
another  state  and  deliverable  here,  under  a  statute  of  this  state. 
There  is  no  question  as  to  the  extraterritorial  operation  of  the 
statute,  and  it  will  be  time  enough  to  decide  that  question 
when  it  arises. 

It  has  been  argued  with  great  earnestness  that  the  statute 
amounts  to  a  regulation  of  interstate  commerce,  but  we  are 
unable  to  come  to  that  conclusion.  If  it  can  be  said  to  affect 
commerce  at  all  it  does  so  only  remotely  or  incidentally.  It 
prescribes  no  new  rule,  and  imposes  no  additional  duty,  and» 
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«o  far  as  the  delivery  of  telegrams  is  concerned,  it  simply  pre- 
flcribes  a  penalty  for  a  failure  to  deliver  where  the  regulations 
of  the  company  itself  require  such  delivery.  That  it  would 
be  competent,  moreover,  for  the  state  to  afford  redress  through 
her  courts,  according  to  the  common  law,  for  the  negligent 
failure  of  a  telegraph  company  to  deliver  a  dispatch  sent  from 
another  state,  is  unquestionable,  and  if  this  may  be  done  it 
is  equally  competent  for  the  state  to  seek,  by  legislation  in 
juivance,  to  prevent  such  violation  of  duty. 

We  think  the  case  is  within  the  principle  of  the  decision  in 
Sherlock  v.  AUing,  93  U.  S.  99,  namely,  that ''  the  legislation 
^^^  of  a  state,  not  directed  against  commerce  or  any  of  its 
regulations,  but  relating  to  the  rights,  duties,  ^nd  liabilities 
of  citizens,  and  only  indirectly  and  remotely  affecting  the 
operations  of  commerce,  is  of  obligatory  force  upon  citizens 
within  its  territorial  jurisdiction,  whether  on  land  or  water, 
or  engaged  in  commerce,  foreign  or  interstate,  or  in  any  other 
pursuit.'' 

This  principle  was  applied  and  amplified  in  Smith  v.  Ala- 
bama^  124  U.  S.  465,  and  again  in  NcLshviUe  etc.  Ry.  Co.  v. 
Alabama,  128  U.  S.  96. 

In  the  Smith  case  the  question  was  whether  a  statute  of 
Alabama,  making  it  unlawful  for  any  locomotive  engineer  to 
drive  or  operate  any  train  of  cars  without  having  been  first 
oxamined  and  licensed,  was  in  contravention  of  the  com* 
oiercial  power  of  Congress,  so  far  as  it  applied  to  engineers 
omployed  on  interstate  trains;  and  it  was  held  that  it  was 
not.  After  a  full  consideration  of  the  case  the  conclusions 
announced  were:  1.  That  the  statute  was  not  in  its  nature 
a  regulation  of  commerce;  2.  That  it  was  properly  an  act  of 
legislation  within  the  reserved  power  of  the  state  to  regulate 
the  relative  rights  and  duties  of  persons  within  the  state,  so 
as  to  secure  safety  of  persons  and  property;  and  3.  That  so 
far  as  it  affected  interstate  commerce  it  did  so  only  indirectly, 
jtnd  not  so  as  to  burden  or  impede  such  commerce. 

In  the  course  of  the  opinion  it  was  said,  by  way  of  illustra- 
tion, that  a  common  carrier,  although  engaged  in  interstate 
oommerce,  is  liable,  according  to  the  local  laws  of  the  par- 
ticular state  in  which  he  may  be  guilty  of  any  nonfeasance 
or  misfeasance,  as,  for  example,  for  his  failure  to  deliver  goods 
At  the  proper  time  and  place,  or  for  injuries  to  passengers 
oaused  by  his  negligence,  and  that  in  neither  case  would  it 
be  a  defense  that  the  law  giving  the  right  of  redress  was  void, 
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M  being  an  unconstitutional  regulation  of  commerce  by  the 
state. 

These  views  were  repeated  in  the  case  of  Nashville  etc.  £y. 
Co.  y.  Alabama^  128  U.  S.  98,  above  cited,  where  a  statute  of 
Alabama,  requiring  the  examination  of  certain  railway  em» 
ployees  with  respect  to  their  powers  of  '^^  vision,  was  sus* 
tained,  and  held  not  to  be  a  regulation  of  commerce.  The 
provisions  of  the  statute,  like  those  of  the  statute  upheld  in 
the  Smith  case,  were  held  to  be  but  parts  of  that  local  law 
which  governs  the  relation  between  carriers  of  passengers 
and  merchandise  and  the  public  who  employ  them,  which^ 
as  respects  interstate  commerce,  are  not  displaced  until  they 
come  in  conffict  with  an  express  enactment  of  Congress.  And,, 
after  quoting  from  the  opinion  in  the  Smith  case,  it  was 
added  that  what  the  state  may  punish  or  afford  redress  for, 
when  done,  it  may  seek  by  proper  precautions  in  advance  to 
prevent. 

In  Skerloek  v.  Ailing^  93  U.  S.  99,  the  main  point  was 
whether  a  state  statute  giving  a  right  of  action  to  the  per^ 
sonal  representative  of  a  deceased  person,  whose  death  is 
caused  by  the  wrongful  act  or  omission  of  anotiier,  could  be 
constitutionally  applied  to  the  case  of  a  loss  of  life  by  a 
collision  between  steamboats  navigating  the  Ohio  river  en- 
gaged in  interstate  commerce.  The  defendant's  contention 
was  that  the  statute  enlarged  the  liability  of  parties  for  such 
torts,  and,  if  applied  to  marine  torts,  would  constitute  a  new 
burden  on  commerce.  But  this  view  was  rejected,  and  the 
statute  was  held  a  valid  addition  to  and  amendment  of  the 
general  law  of  the  state,  which  did  not,  within  the  meaning 
of  the  constitution,  place  a  burden  on  commerce,  or  amount 
to  a  regulation  thereof.  And  referring  to  previous  decisions,, 
relied  on  by  the  defendant,  it  was  said  that  the  legislatioA 
adjudged  invalid  in  those  cases  '^  created  in  the  way  of  tax, 
license,  or  condition,  a  direct  burden  on  commerce,  or  in 
some  way  directly  interfered  with  its  freedom." 

Tested  by  these  principles  section  1292  of  the  code  is  not 
open  to  the  objection  that  has  been  urge<l  against  it.  It  is 
not,  in  a  legal  sense,  a  burden  upon  or  a  regulation  of  oom-^ 
merce,  nor. does  it  conflict  with  any  act  of  Congress.  It  i» 
simply,  as  was  the  legislation  involved  in  the  cases  just  men* 
tinned,  an  amendment  or  enlargement  of  the  local  law,  which 
is  subject  '^  to  modification  by  the  legislature,  and  whick 
r^gultties  the  relative  rights  and  duties  of  telegraph  com- 
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panies  and  persons  doing  business  with  them  in  this  state* 
It  is^  of  course,  competent  for  Congress,  in  the  exercise  of  its 
plenary  power  in  the  matter,  to  prescribe  specific  regulations 
touching  foreign  or  interstate  commerce,  which  regulations 
would  supersede  all  conflicting  local  law  which  even  indi- 
rectly afiects  such  commerce.  But  until  some  such  action 
is  taken  by  Congress  we  are  obliged  to  hold  that  section  1292 
is  a  valid  enactment. 

The  following  extract  from  the  opinion  in  Smith  t.  Ala* 
barney  124  U.  S.  465,  is  mutatig  mutandis^  no  less  applicable 
to  this  case  than  to  that.    There  it  was  said: 

^  But  for  the  provisions  on  the  subject  found  in  the  local 
law  of  each  state  there  would  be  no  legal  obligation  on  the 
part  of  the  carrier,  whether  ex  anUractu  or  ex  delicto^  to  those 
who  employ  him;  or  if  the  local  law  is  held  not  to  apply 
where  the  carrier  is  engaged  in  foreign  or  interstate  com- 
merce, then,  in  the  absence  of  laws  passed  by  Congress  or 
presumed  to  be  adopted  by  it,  there  can  be  no  rule  of  decision 
based  upon  rights  and  duties  supposed  to  grow  out  of  the 
relation  of  such  carriers  to  the  public  or  to  individuals. 
In  other  words,  if  the  law  of  the  particular  state  does  not 
goyern  that  relation,  and  prescribe  the  rights  and  duties 
which  it  implies,  then  there  is  and  can  be  no  law  that  does 
until  Congress  expressly  supplies  it,  or  is  held  by  implica- 
tion to  have  supplied  it,  in  cases  within  its  jurisdiction  over 
foreign  and  interstate  commerce.  The  failure  of  Congress 
to  legislate  can  be  construed  only  as  ah  intention  not  to  dis- 
turb what  already  exists,  and  is  the  mode  by  which  it  adopts* 
for  cases  within  the  scope  of  its  power,  the  rule  of  the  state 
law,  which  until  displaced,  covers  the  subject." 

The  result  of  these  views  is  that  the  judgment  complained 
of  must  be  afiirmed. 

Judgment  affirmed* 

Thb  mm  of  Wedern  Umom  TA  Co.  t.  Btighi^  90  Va.  778,  wm  an 
action  to  r^ooyer  a  penalty  of  one  hundred  doUars,  pioyided  by  ■eotion 
1292  of  the  code  of  Virginia,  for  a  failure  of  each  telegraph  company  to  de* 
liyer  aa  promptly  aa  practicable  a  oertain  telegraphic  message  transmitted 
from  Abingdon  to  Rooky  Mount,  both  points  being  within  the  state,  and 
addressed  to  plaintiff  who  recoyered  Judgment  in  the  oourt  below,  and 
among  the  points  made  by  the  defendant  on  appeal  was,  as  said  by  the  su- 
preme oonrt  in  deciding  the  case,  "  that  section  1292  of  the  oode  is  repugnant 
to  the  commeroe  clause  of  the  constitution  of  the  United  States.  But  the 
pointy  while  sufficient  to  give  this  conrt  jurisdiction  of  the  case,  although 
the  mattor  ia  controTcrsy  Is  lest  in  amount  than  Atc  hundred  dollar%  is  aol 
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mXL  takoii.  Th»  dispatch  in  qaettioa  wm  a  priTato  domestic  dispatch,  and 
Ihcrsfora  not  within  the  pnnriew  of  the  federal  oonstitatioo;  for  the  mle  is 
wtlU  settled,  as  declared  by  the  supreme  court  of  the  United  States  in  lUr 
graph  Cow  ▼.  Texas,  105  U.  S.  460,  that  the  regulation  of  such  dispatches 
belongs  ezdosiTely  to  the  state  in  which  they  are  transmitted,  as  does  the 
legnlation  of  interstate  commerce  to  Congreds;  nor  does  the  fact  that  ths 
defendant  company  also  does  an  interstate  bnsinesa^  and  is  therefore  an 
instmment  of  interstate  commer^,  affect  the  case:  Ldoup  r.  Pari  ofMobih^ 
m  U.  a  640,  647;  Western  Omom  TeL  Co.  ▼.  Alabama,  132  U.  S.  472; 
Potial  Tel.  Cable  Co.  ▼.  Charlestons  153  U.  S.  692.  In  the  recent  case  of 
Wmem  Unhn  TeL  Co.  r.  Tifler,  90  Va.  297,  ante,  p.  910,  decided  sinoe  the 
present  appeal  was  taken,  it  was  held  that  section  1292  is  ralid,  cren  as 
applied  to  a  dispatch  sent  from  another  state,  in  the  absence  of  any  conflict- 
ing  regulation  on  the  subject  by  Congress;  and  to  that  mlin|^  withoat  n- 
stating  the  reasons  upon  which  it  wss  founded,  we  adhere." 

LrrBBsran  Goiikbrcb. — Rboulatmo  thb  Bubikbss  ov  TmutOBAra  OcM. 
VAratt  See  ths  extended  note  to  FeopU  r.  Wemple,  27  Am.  8k  Bop.  HA. 


Norfolk  and  Western  R  K  Co.  v.  Adams. 

(90  VnoXMIA,  888.] 

Oaiutinu — Dbmubragb  por  Dbtbhtioit  oi  Cars. — ^A  charge  by  a  raflrosd 
company  against  a  consignee  of  one  dollar  per  car  per  day  for  erery  day 
that  cszs  remain  unloaded  after  notice  to  the  consignee  of  their  arrival, 
and  the  lapse  of  three  days,  is  reasonable  and  valid. 

04BRIRR8— DRMURaAOi  POR  Dbtrntion  OF  C/ARS. — A  charge  made  by  a 
railroad  company  against  a  ootisignee  for  the  detention  of  its  oaxs  and 
the  occupation  of  its  trMks  after  due  notice  of  the  arrival  of  the  cars 
and  the  allowance  of  three  days  in  which  to  unload  them,  is  neither  a 
transportation,  storage,  or  terminal  charge,  nor  a  subterfuge  for  adding 
to  the  cost  of  transportation  in  excess  of  the  rates  prescribed  by  statnts^ 
and,  if  reasonable,  ii  valid,  and  may  be  enforced. 

Kirkpairieh  &  Blackford  and  WdiUj  Robertson  &  Rcb^rimm^ 
tor  the  plaintiff  iu  error. 

Pugh  Jt  Moffettj  for  the  defendants  in  error. 

••*  Pauntlbboy,  J.  The  Norfolk  and  Westem  railroad  ia 
a  common  carrier  owning  and  operating  a  line  of  railroad  in 
the  state  of  Virginia,  and  the  town  of  Salem  is  upon  the 
said  line.  The  plaintiffs  are  lumber  dealers,  doing  business 
at  the  said  town  of  Salem;  and  between  February  16  and 
August  81,  1891,  they  received  a  large  number  of  shipments 
of  lumber  in  carload  lots  consigned  to  them  from  points  on 
the  line  of  the  said  Norfolk  and  Western  railroad  and  from 
points  in  the  state  of  Virginia  and  other  points  in  other 
states.    These  shipments  were  made  with  the  understanding 
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and  agreement  that  the  lumber  was  to  be  unloaded  by  the 
consignee  at  Salem  depot  upon  the  arrival  of  the  shipments 
at  that  point.  The  railroads  of  Virginia  and  of  other  sUtes, 
for  their  own  protection,  as  well  as  for  the  protection  and 
benefit  of  the  public,  have  a  car  service  set  of  rules,  designed 
and  enforced  to  secure  the  prompt  movement  of  freight-cars; 
and,  under  the  rules  of  this  car  service  association,  the  Nor- 
folk and  Western  Railroad  Company  have  a  charge  of  ($1) 
one  dollar  per  car  per  day  for  the  use  of  their  cars  and  their 
aide  or  switch  tracks,  for  every  day  that  the  cars  remain 
anloaded  after  notice  of  their  arrival  to  the  consignee,  and 
the  lapse  of  three  days.  Under  the  abuses  that  prevailed 
previous  to  the  establishment  of  this  rule  serious  loss  and 
inconvenience  were  caused  both  to  the  shipping  public  and 
the  railroad  company  by  the  unreasonable  and  protracted 
delay  of  consignees  in  unloading  the  cars,  the  railroad  com- 
pany being  unable  »•»  thereby  to  furnish  cars  when  called 
upon  by  shippers  of  freight,  and  their  sidetracks  being  en- 
cumbered, and  the  movement  of  freight  impeded,  causing 
heavy  expense,  and  a  demand  for  more  track  room  to  accom- 
modate idle  cars,  standing  unloaded  upon  their  tracks,  and 
the  company  unable,  therefore,  when  called  upon  to  furnish 
cars  for  the  shipping  public.  The  railroad  company,  as  a 
oontmon  carrier,  is  bound  to  furnish  cars  for  transportation 
of  freight,  and  they  must  have  control  over  their  cars  in  order 
to  perform  their  duties  to  the  public.  A  car  in  motion  is  a 
useful  thing,  but  a  car  standing  idle  and  unloaded  on  the 
track  is  useless  and  an  encumbrance.  If  A  be  allowed  to 
hold  a  car  unloaded  at  his  pleasure  or  convenience,  without 
cost  or  charge,  and  thus  deprive  the  railroad  company  of  the 
use  of  its  vehicles  for  transportation  of  the  freight  of  B,  it  is 
evident  that  both  the  railroad  company  and  the  shipping 
public  will  suffer  injury.  The  plaintiffs  in  this  suit  had 
notice  of  the  existence  and  operation  of  these  rules,  and  they 
had  paid  the  charges  for  the  detention  of  cars  long  before  the 
commencement  of  the  account  sued  upon,  and  they  knew  and 
agreed,  when  the  shipments  were  made,  that  such  a  charge 
would  be  made  unless  they  unloaded  their  cars  in  compliance 
with  the  rule  of  the  company,  which  gave  to  them  seventy- 
two  hours  in  which  to  unload  their  freight,  after  notice  of  the 
arrival  of  the  cars  which  they  had  stipulated  to  unload. 

It  is  well  settled  in  this  state  and  in  other  states,  that  a 
common  carrier  may  make  reasonable  rules  and  regulations 
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for  the  oonvenient  transaction  of  business  between  itself  and 
those  dealiiig  with  it,  either  as  passengers  or  as  shippers:  See 
Noffolk  etc.  R.  R.  Co.  y.  Wysor,  82  Va.  250;  Norfolk  He  B.  R. 
Co.  T*  Irvine^  84  Va.  553.  That  this  mle  is  reasonable  and 
proper,  and  that  the  railroad  company  can  make  such  a  charge, 
has  been  decided  in  a  number  of  states,  the  question  never 
having  arisen  before  in  this  state:  See  Miller  v.  '^^  Georgia 
R.  R.  etc.  Co.,  88  Ga.  563;  30  Am.  St  Rep.  170;  Miller  ▼. 
Manefield,  112  Mass.  260;  Union  Pae.  etc.  R.  R.  Co.  y.  Cook^ 
60  Am.  A  Eng.  R.  R.  Gas.  89;  Kentxtcky  Wagon  Mfg.  Co.  v. 
XouuvtZb  etc.  R.  R.  Co.,  50  Am.  &  Eng.  R.  R.  Gas.  90;  11  Bj. 
ft  Gorp.  L.  J.  49;  Beach  on  Railway  Law,  sec.  924,  and  cases 
there  cited;  Jones  on  Liens,  sec.  284,  and  cases  cited;  4  Law- 
son's  Rights,  Remedies,  and  Practice,  sees.  1831, 1832,  p.  3146; 
Wood's  Railway  Laws,  1592, 1593, 1600;  2  Waterman  on  the 
Law  of  Corporations,  245,  246;  2  Am.  &  Eng.  Ency.  of  Law, 
878-881,  and  notes;  Redfield  on  the  Law  of  Railways,  6th 
ed.  67-83. 

In  addition  to  this  long  line  of  authorities  holding  the  right 
of  a  railroad  company  to  make  such  charge,  and  the  reason- 
ableness of  such  charge,  there  have  been  numerous  in  vestiga* 
tions  and  rulings  upon  the  point  by  the  railroad  commissionen 
of  the  various  states.  In  Texas  the  railroad  commissioner, 
Judge  Reagan,  after  full  investigation,  made  an  order  fixing 
three  dollars  per  day  per  car  as  a  reasonable  charge  for  delay 
in  unloading  after  forty -eight  hours'  notice.  The  railroad 
commissioner  of  Illinois,  and  those  of  other  states,  after  full 
investigations,  have  decided  in  favor  of  the  right  and  reason- 
ableness of  such  a  charge;  and  when  it  is  considered  that 
these  railroad  commissioners  are  appointed  for  the  express 
purpose  of  regulating  railroads  in  the  interest  of  the  public, 
the  weight  of  their  decisions  as  to  the  reasonableness  of  such 
a  charge  is  apparent.  It  is  contended,  however,  that  the  sec* 
tions  of  the  Gode  of  Virginia,  1887,  1202,  and  1203,  make 
such  a  charge  illegal;  and  the  judge  of  the  trial  court  todc 
the  view  of  the  plaintiff,  and  instructed  the  jury  that,  under 
the  law  of  Virginia,  such  charge  is  unlawful,  whether  it  be 
reasonable  or  not. 

MY  We  think  that  the  trial  court  erred  in  so  holding  and 
in  so  instructing  the  jury.  The  charge  made  by  the  railroad 
company  for  the  detention  of  its  cars  and  the  occupation  of 
its  tracks  after  due  notice,  and  the  allowance  of  three  days 
to  the  consignees  to  unload  the  oars  and  disencumber  the 
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track,  is  not  within  the  purview,  purpose,  or  prescription  of 
the  statute,  and  is  not  of  the  character  of  weighing,  storage, 
Jtnd  delivery  of  articles  of  freight  contemplated  by  the 
makers  of  the  statute.  The  charge  is  not  for  transportation, 
storage,  or  delivery  of  freight,  and  it  is  not  a  device  or  a  pre- 
text for  exacting  of  the  shipper  or  the  consignee  more  than 
the  rate  prescribed  by  law  and  fixed  by  schedule;  but  it  is 
for  the  use  and  occupation  of  the  cars  and  the  obstruction 
of  their  tracks  by  the  consignee  for  weeks  and  months  after 
the  contract  for  transporting  and  delivering  the  freight  had 
been  fulfilled  and  ended.  It  is  neither  a  transportation 
charge,  nor  a  storage  charge,  nor  a  terminal  charge,  nor  a 
subterfuge  for  adding  to  the  cost  of  transportation  in  excess 
of  the  rates  prescribed.  After  arrival  at  the  place  of  con* 
fiignment,  and  notice  to  the  consignee  of  the  arrival,  and  the 
allowance  of  a  reasonable  time  for  the  unloading  of  the  cars 
by  the  consignee,  according  to  his  contract  obligation  to 
unload,  the  duties  and  the  liabilities  of  the  carrier  cease, 
and  the  carrier  becomes  simply  a  bailee  for  him,  and  can 
make  rules  and  regulations  and  charges  for  such  service  as 
bailee  as  it  may  see  fit.  Such  charges  are  not  carrier  charges 
in  the  meaning,  intendment,  or  prescription  of  the  statute. 
Under  the  head  of  Carriers  the  American  and  English 
Encyclopedia  of  Law,  volume  2,  page  880:  **A  carrier,  ful- 
filling the  duties  of  a  warehouse  man,  is  not  obliged  to  accept 
the  goods  subject  to  his  ordinary  liability.  He  may  impose 
auch  terms  as  he  pleases,  and  the  consignor  (consignee), 
with  notice  thereof,  will  be  bound.  Whether  such  terms 
are  or  are  not  reasonable  is  an  irrelevant  inquiry/'  In  a 
note  to  this  section  is  the  following:  *'  We  can  see  no  reason 
why  a  railroad  company,  as  **®  a  common  carrier,  cannot 
stipulate,  by  a  contract,  express  or  implied,  that  their  liabii* 
ity  as  carrier  shall  terminate  with  delivery  at  a  particular 
point,  and  they  will  assume  no  liability  at  all  in  such  case 
as  warehousemen.  If  the  consignee  is  fully  advised  at  the 
time  of  the  shipment  that  the  company  has  no  agent  at  a 
particular  station,  or  the  place  to  which  the  consignment  is 
made,  and  the  failure  to  employ  such  agent  is  not  shown  to 
be  unreasonable  in  view  of  the  condition  of  the  company's 
business,  there  is,  in  the  absence  of  rebutting  circumstances, 
an  implied  consent  that  the  carrier's  responsibility  shall  Im 
dissolved  when  he  has  done  all  that  the  nature  of  the  oast 
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permits  him  to  do,  according  to  the  reasonable  and  proper 
usages  of  his  business." 

Hutchinson  on  Carriers,  section  878,  says:  '*  The  castodf 
and  protection  of  the  goods  in  his  new  character  as  ware» 
houseman  is  a  distinct  service  from  that  of  their  transport 
tation,  which  entitles  him  to  additional  compensation,  in 
consideration  for  which  he  continues  liable  for  their  safii* 
keeping  as  the  hired  bailee  of  the  owner." 

The  record  in  this  case  shows  that  at  the  time  of  the  ship» 
ments  of  this  lumber  the  plaintiflTs  knew  that  there  was  a 
depot  at  Salem  for  the  ordinary  business  of  the  company, 
but  not  for  the  accommodation  of  carloads  of  lumber,  and 
that,  if  they  did  not  unload  the  cars,  according  to  the  con* 
templation  of  the  contract,  within  seventy-two  hours  (excla* 
sive  of  Sundays  and  holidays)  after  one  day  for  placing 
the  cars  and  notice,  they  would  have  to  pay  one  dollar 
per  car  per  day  thereafter — not  for  transportation  and  de* 
livery,  but  for  the  detention  of  cars,  and  use  and  occnpa- 
tion  of  the  tracks  of  the  railroad  company.  The  statute 
provides  solely  for  the  transportation,  storage,  and  deliv* 
ery  of  freight  to  the  carrier,  to  be  shipped  by  it  and  deliv- 
ered at  the  other  end  of  the  journey  to  the  consignee,  but 
it  makes  no  provision  or  regulation  for  the  hiring  #f  cars 
to  be  loaded  and  unloaded  by  the  customer,  according  *^ 
to  such  contract  as  the  carrier  and  the  customer  may  make, 
express  or  implied.  **A  railroad  company  is  not  required 
by  law  to  keep  a  warehouse  or  depot  at  every  station  along 
its  route  or  line;  and  it  may  stipulate,  either  expressly 
or  by  implication,  that  it  will  assume  no  liability  as  ware* 
houseman  at  a  flag  station  where  it  has  no  depot  or  agent, 
and  when  the  consignee  is  fully  advised,  at  the  time  of  the 
shipment,  that  the  company  has  no  depot  or  agent  at  such 
station,  and  it  is  not  sho^n  that  the  exigencies  of  its  bosi* 
ness  required  that  it  should  have  an  agent  at  the  place,  the 
liability  as  common  carrier  terminates  with  the  safe  delivery 
of  the  goods  on  the  sidetrack  at  that  point,  and  it  assumes 
no  liability  as  a  warehouseman."  It  is  shown  in  evidenoe 
that  this  rule  and  charge  of  one  dollar  a  day  for  the  un* 
reasonable  and  even  long*continued  detention  of  the  car 
and  obstruction  of  the  tracks  and  business  of  the  railroad 
is  not  made  for  compensation  to  the  company,  but  for  the 
benefit  of  the  public  and  a  stimulus  to  the  consignee  to  on* 
load  the  car  and  disencumber  the  track  and  the  business 
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of  the  road.  The  evidence  in  the  record  is  that  the  joar  is 
much  more  valuable  to  the  company  than  the  charge  of 
one  dollar  per  day,  and  it  is  manifest  that,  if  cars  can  be  de* 
layed  and  held  by  shippers  or  consignees  for  months  (as  the 
record  shows  was  done  in  this  case  in  some  instances)  without 
any  regulation  that  would  be  operative,  the  business  of  the 
railroad  and  the  public  service  must  necessarily  suffer.  In 
Tiew  of  the  authorities  and  the  facts  of  this  case  we  are  of 
opinion  the  money  paid  by  the  plaintiffs  to  the  defendant 
company  was  properly  charged  by  the  said  companyi  and 
was  due  to  it  by  the  plaintiffs,  Adams,  Clements  &  Co.,  and 
they  had  no  right  to  recover  it  back,  and  that  the  circuit  court 
of  Roanoke  county  erred  in  the  law  as  applicable  to  the  facts 
of  the  case,  and  erred  in  refusing  to  set  aside  the  verdict  of 
the  jury;  that  the  judgment  complained  of  is  erroneous,  and 
the  same  is  reversed  and  annulled.  And  this  court,  pro- 
ceeding to  ^^^  enter  such  judgment  as  the  circuit  court  ought 
to  have  entered  upon  the  pleadings,  will  dismiss  the  plain* 
tifiTs  suit. 

Laot  and  Hinton,  JJ.,  dissented. 

Judgment  reversed. 

Railboad  Dbmurbaov,  Right  to  Makx  and  Ck>LLior  Chargis  iob 
DsTurnoH  ov  Cabs  bt  GoNtfiGMBBa. — ^The  qnestioa  as  to  the  right  of  a 
oommoD  earrier  by  rail,  who  deliven  a  loaded  oar  to  a  oonsigoee  to  be  an- 
loaded  by  him,  to  charge  a  reasonable  sam  per  day,  for  the  anreasonable  de* 
tentioo  of  the  oar  in  nnloading,  is  yet  io  its  infancy,  and  but  Tery  few  cases 
iiiTolTing  this  question  have  been  decided  by  oonrts  of  last  resort  This  is 
•omewhat  remarkable,  in  view  of  the  faot  that  the  detention  of  cars  beyond 
a  reasonable  time  for  unloading  by  consignees  who  have  agreed  to  them- 
•elTes  unload  them  upon  their  arrival  at  their  destination  mast  be  a  mat* 
ter  of  OTery-day  occurrence  on  all  of  the  great  lines  of  railroad  thronghont 
the  United  States  and  elsewhere.  The  rule  governing  this  topic,  in  so  far 
■a  it  can  be  said  to  be  settled  by  the  weight  of  the  later  authorities,  is  that 
ft  is  competent  and  legal  for  a  common  carrier  by  rail,  whose  oousiguees,  at 
Iheir  option,  have  the  privilege  of  unloading  for  themselves  the  oars  in 
whioh  their  freight  is  shipped,  or  who  have  agreed  to  unload  such  cars  upon 
thatr  arrival  at  their  destination,  to  adopt  and  enforce  a  reasonable  regula* 
tioQ  as  to  the  time  within  whioh  the  cars  may  be  unloaded  free  of  any  ex*- 
pense  for  storage,  and  to  fix  a  reasonable  rate  per  day  at  which  storage  or 
demurrage  for  delay  shall  thereafter  be  charged  for  the  use  of  such  can  so 
long  as  they  remain  unloaded.  Such  reasonable  charge,  if  fixed  by  regula- 
tion and  brought  to  the  notice  of  the  consignee,  is  not  affected  by  the  fact 
that  it  is  caUod  **  demurrage,"  as  the  rules  whioh  govern  maritime  demurrage 
have  no  bearing  whatever  upon  the  subject  of  railroad  demurrage,  except 
that  both  are  ohargea  made  for  unreasonable  delay  in  unloading  a  vehicle  of 
Gommeroo.    As  between  a  carrier  by  rail  and  a  oonaignee  who  has  notice  of 
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muh  regolfttian  before  the  ahipment  is  mtde  the  regulattoii  b  valid  and 
operatiTe,  whether  indicated  npon  the  bill  of  lading  or  not,  and  whether  the 
•hipment  ia  made  to  the  order  of  the  oonsignor,  with  directloQ  to  notify  the 
oonaignee,  or  direct  to  the  latter  himself:  MUler  r.  Georgia  EU  B.  eCe.  Gx,  88 
Oa.  583;  30  Am.  St  Bep.  170;  Baumback  ▼.  Oul/etc  By.  Go.,  4  Tex.  (Xr.  Appw 
800;  CrommtUn  r.  New  Torkete,  R.  B  Go.,  1  Abb.  App.  Deo.  472;  4  Kejes,  90; 
MiUer  ▼.  MawfiM,  112  Mass.  260.  Among  the  earlier  cases  in  which  the  right 
of  a  railroad  company  to  charge  demurrage  for  the  unreasonable  detention  of 
its  cars  by  a  consignee  is  discussed,  is  that  of  Chicago  etc  Ry.  Co,  ▼•  Jenkins^  103 
HI.  688.  In  this  case  the  right  was  denied,  and  the  court  aaid:  '*  It  ia  olaimed 
that  appellant  had  the  right  to  hold  the  property  until  its  charges  for  demur- 
rage were  paid;  that  they  were  a  lien  on  the  property,  and  it  was  not  re- 
quired to  make  delivery  until  they  were  paid.  The  claim  is  based  on  mlea 
and  regulations  adopted  and  published  by  the  company.  It  will  be  oonoeded 
that  all  liens  are  created  by  law,  or  by  contract  of  the  parties.  Where  the 
law  gives  no  lien  neither  party  can  create  it  without  the  oonsent  or  agree- 
ment of  the  other.  The  consignees  were,  therefore,  not  bound  by  these 
rules  nnleas  they  assented  to  them  when  the  contract  for  shipping  the  gooda 
was  entered  into  by  the  parties,  and  such  a  contract  is  not  claimed.  Bnt  it 
is  insisted  that  as  the  rules  were  public,  and  generally  understood,  it  must 
be  presumed  they  assented.  For  the  purpose  of  creating  such  a  lien  on 
property  the  law  will  never  indulge  such  presumption.  There  is  oo  evidence 
or  agreement  that  either  the  consignor  or  consignee  ever  had  noftioa  or  knew 
of  such  regulations.     But  even  if  they  had,  unless  they  agreed  to  be  bound 

by  them  the  rule  could  create  no  auch  lien The  right  to  demnrrage. 

if  it  exists  as  a  legal  rights  is  confined  to  the  maritime  law,  and  only  exists 
as  to  carriers  by  seagoing  vessels.  Bnt  it  is  believed  to  exist  alone  by  forc9S 
of  contract.  All  such  contracts  of  affreightment  contain  an  agreement  for 
demurrage  in  case  of  delay  beyond  the  period  allowed  by  the  agreement  or 
the  custom  of  the  port  allowed  the  consignee  to  receive  and  remove  the 
goods.  But  the  mode  of  doing  business  by  the  two  kinds  of  oarriers  is 
easentiaUy  different.  Bailroad  companies  have  warehouses  in  which  to 
■tore  freights.  Owners  of  vessels  have  none.  Railroads  discharge  caigoea 
carried  by  them.  Garners  by  ship  do  not,  but  it  is  done  by  the  cooaigneei 
The  masters  of  vessels  provide  in  the  contract  for  demurrage,  while  railroads 
do  not^  and  it  is  seen  these  essential  differences  are,  under  the  rules  of  the 
maritime  law,  wholly  inapplicabls  to  railroad  carriers.'*  The  subject  of 
maritime  demurrage  is  treated  quite  extensively  in  a  note  to  Vom  BUett  v. 
NewUm,  80  Am.  St.  Bep.  634^641. 

In  BurHnyton  etc  B.  B.  Co.  v.  Chicago  Lumber  Co,,  18  Neb.  890,  it  was 
decided  on  the  authority  of  Chicago  etc,  Ry,  Co.  v.  Jsnkuu,  103  111.  588,  with- 
out  any  discussion  of  the  question,  that  a  railroad  company  ia  not  entitled 
to  charge  demurrage  for  freight  atanding  in  its  cara,  unless  by  virtne  of  con- 
tract or  statutory  law,  or  possibly  by  such  use  and  custom  as  may  have 
quired  the  force  of  law.  Theae  are  the  only  cases  maintaining  that 
carriers  have  no  right,  by  virtue  of  regulations  known  to  the  oonsignes^  to 
make  and  oolleot  a  reasonable  charge  for  delay  in  nnloading  oara  after  rea- 
sonable time  given  therefor  after  their  arrival  and  notice  therec^  to  the  con- 
signee. The  doctrine  maintained  by  the  weight  of  authority,  as  well  aa  by 
the  better  reasoning,  is  thus  stated  in  if Ofer  v.  ManaJieU  112  Mass.  260-262t 
"  For  the  purpose  of  this  hearing  all  the  facts  which  the  defendant  offered  to 
show  are  to  be  taken  as  established.  We  must  assume,  therefore^  that  there 
was  an  existing  regulation  and  usage  of  the  Housatonic  Bailroad  Oompaaj 
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that  »  earloftd  of  freight  lik«  that  of  plaintiff**  ahonld  bo  onloadod  by  the 
OlMiBignee  within  tweuty-fonr  hoon  after  notice  to  him  of  iti  aniTal;  that 
lor  delay  in  unloading,  after  twenty-fonr  honrs,  the  oonsigneo  ahould  pay 
two  dollan  a  day  for  eaoh  oar  belonging  to  the  other  railroad  oompaniei^ 
and  that  this  regulation  and  nsage  was  known  to  the  plaintifll  Being  known 
to  the  plaintiff  it  is  to  be  presumed,  in  the  absence  of  any  STidenoe  to  the 
ooDtrary,  that  the  parties  oontraoted  in  reference  to  it.  It  enters  into  and 
forms  part  of  their  contract^  and  the  railroad  company  is  entitled  to  reoover 
the  amount  fixed  by  the  usage,  by  Tirtue  of  plaintiff's  promise  to  pay  it.  This 
charge  is,  in  its  essential  oharacter,  a  charge  for  storage.  After  the  arri w 
of  the  goods  at  their  destination  the  liability  of  the  company  as  common 
carriers  ceased,  but  they  became  liable  for  the  custody  of  the  goods  aaware* 
housemen,  and,  if  they  were  not  removed  within  a  reasonable  time,  were 
entitled  to  compensation  for  which  they  had  a  lien  as  warehousemen.  The 
parties,  by  their  agreement,  fixed  the  rate  of  compensation  which  the  com* 
pany  should  receive  and  the  time  when  it  should  commence.  It  is  not  ma- 
terial that  the  goods  remained  in  the  cars  instead  of  being  put  into  a 
warehouse.  The  responsibility  of  the  company  for  their  custody  was  the 
same  as  if  thay  had  been  stored,  and  they  had  the  right  to  retain 
them  until  their  charges  were  paid."  In  OrommeUn  t.  New  York  etc  R.  B» 
Oa,,  1  Abb.  App.  Dec.  472,  it  was  decided  that  the  inconvenience  to  a  rail- 
way company  from  goods  being  left  in  its  cars  standing  in  a  public  high* 
way,  daring  an  unreasonable  delay  of  the  consignee  to  remove  the  goods, 
constitutes  only  a  claim  in  the  nature  of  demurrage,  but  not  a  lien  on  the 
goods  for  the  payment  of  such  demurrage.  In  Baumbach  v.  Otiff  etc,  Ry* 
Oft.,  4  Tex.  Civ.  App.  650,  the  facts  were  that  plaintiff  had  a  carload  of 
lumber  on  oao  of  defendant's  cars,  which,  by  agreement,  was  to  be  deliv- 
ered at  a  oertain  time.  It  was  not  delivered  until  a  month  and  a  half 
later,  when  plaintiff  refused  to  receive  it,  and  sued  for  the  value  of  the 
lumber.  The  defendant  claimed  as  a  setoff  two  hundred  dollars  for  de* 
mumge  due,  this  being  more  than  the  value  of  the  lumber.  The  rules  of 
the  defendant  company  provided  that  storage  should  be  charged  for  cars, 
if  not  unloaded  within  twenty«fonr  hours  after  notice  of  arrival,  for  the 
first  day  one  dollar,  for  the  second  two  dollars  and  fifty  cents,  and  for  the 
third  and  all  succeeding  days  five  dollars.  Plaintiff  was  notified  upon 
the  arrival  of  the  lumber  that  unless  he  received  it^  it  would  be  stored  to  his 
aooount.  The  court,  in  passing  upon  the  facts  thus  presented,  recognised 
the  rule  that  if  a  railroad  company  delivers  to  a  consignee  a  loaded  car,  to 
be  unloaded  by  the  latter,  the  carrier  may  charge  reasonable  demnrrage 
fixed  by  regulation,  and  brought  to  the  notice  of  the  consignee,  but  decided 
that  this  rule  relates  to  ordinary  cases,  when  the  carrier  discharges  his 
dnty,  and  delivers  the  car  within  the  proper  time,  and  when  by  the  con- 
signee's delay  in  unloading  the  carrier  is  deprived  of  the  use  of  the  oar. 
But,  while  in  this  case  the  plaintiff  refused  to  accept  the  ear,  he  did  not 
adopt  by  agreement  a  rate  of  demurrage  fixed  by  a  rule  of  the  company, 
of  which  he  is  not  shown  to  have  had  notice,  and  which  applies  only  to  a  dif- 
ferent state  of  facts.  There  being  n<T  evidence  that  the  demurrage  charged 
is  ressonable,  and  as  it  is  in  excess  of  the  value  of  the  carload  of  lumber,  it  is 
to  be  presumed  that  it  is  unreasonable.  In  Miller  v.  Georgia  R,  S,  etc  Oo.^ 
99  Ga.  66S,  90  Am.  St.  Bap.  170,  the  court,  in  upholding  the  right  of  a  railroad 
company  to  make  and  enforce  a  regulation  imposing  a  reasonable  charge  for 
delay  in  unloading  oars^  said:  "It  is  the  undoubted  right  of  a  common  oar- 
ffisr  to  adopt  and  enforce^  as  between  itself  and  its  customers^  any  reasonabis 
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regnlation  for  the  coodnct  of  its  baainoas,  the  purpose  and  effect  of  which 
is  the  proteotion  of  the  oairier  and  the  benefit  of  the  pnblia    The  rale 
in  question,  we  thinlc,  fells  oleu-ly  within  the  eoope  of  this  power,    it 
seeks  to  prerent  the  direxsion  and  detention  of  oars  from  the  legitimate 
work  of  transportation,  as  well  as  to  secure  compensation  for  service  not 
otherwite  paid  for,  by  prescribing,  in  cases  where  by  contract  or  custom 
the  earner  is  under  no  duty  to  unload  the  oars,  but  they  are  to  be  an* 
loaded  by  the  onstomer,  a  rate  per  diem  in  the  nature  of  a  charge  for 
stoFSge^  to  begin  at  a  oertain  time  after  the  oars  haTe  been  delirered  to  tbe 
customer,  or  placed  at  his  disposal  for  unloading.     Such  a  regulation  can* 
not  be  regarded  as  nnreasouable  so  long  as  a  reasonable  time  is  allowed  for 
unloading,  and  so  long  as  the  charge  for  the  use  of  the  cars  beyond  that 
time  ia  not  exoeasiTe.     The  law  oompeU  the  carrier  to  reoeiTo  the  goods 
of  tbe  public^  and  to  transport  and  deliver  them  within  a  reasonable  timei 
Code,  sec.  2029;  2  Am.  &  £ug.  Buoy,  of  Law,  tit.  Oarriers,  p.  787.    To  do 
this  it  is  necessary  that  the  means  of  transportation  shall  be  under  the  car^ 
rier's  control,  and  that  after  the  duty  of  carriage  has  been  performed  its 
▼ehicles  shall  not  be  converted  into  storehouses  at  the  will  of  oonsigneos, 
to  remain  such  indefinitely  and  without  compensation.     If  no  oheck  oonld 
be  placed  upon  such  detention  it  is  plain  that  the  business  of  transporta* 
tion  won  Id  be  at  the  morcy  of  private  interest  or  caprice,  and  that  carrien, 
thus  hampered  in  their  facilities,  and  unable  to  foresee  the  time  or  extent 
to  which  their  vehidee  would  be  diverted  from  the  work  of  carriage,  -could 
not  provide  properly  for  the  demands  of  traffic^  or  perform  with  dispatch 
their  legitimate  function.    It  would  place  upon  the  carrier  the  burden  sad 
expense  of  supplying  numerous  vehicles  not  needed  for  the  hauling  of 
freights,  thus  requiring  it  to  provide  extra  facilities,  as  well  as  to  render 
extra  service,  without  compensation  beyond  that  received  for  transporta- 
tion.   It  would  result  in  the  accumulation  of  oars  on  the  carrier's  traeka, 
and  the  obatmotion  in  a  greater  or  less  degree  of  the  movement  and  na* 
loading  of  trains.    Not  only  would  loas  ensue  to  the  carrier,  but  consignees 
and  shippers  in  general,  and  the  people  at  large  must  suffer  seriously  from 
this  hindrance  to  the  due  and  regular  course  of  transportation.     In  this 
matter  the  public  have  rights  paramount  to  those  of  any  individual  or  claas 
of  individuals,  and  the  basiness  of  the  common  carrier  must  be  so  ooaducted 
as  to  subserve  the  general  interest  and  convenience.     Especially  is  this  true 
as  to  railroad  companies,  in  view  of  the  important  franchises  ^nuited  them 
by  the  public,  and  the  use  and  control  thus  acquired  of  hi|(hways  upon 
which  the  commerce  of  the  country  ia  so  largely  dependent. 

The  need  of  regulations  of  the  kind  in  question  is  well  illustrated  by  tbe 
evidence  in  this  oaae.  The  general  manager  of  the  plaintiff  teetified  tha^ 
before  thia  rule  waa  adopted,  conaigneea  were  often  dilatory  in  remoriog 
freight  from  the  cars  in  which  it  was  shipped,  and  "the  cars  were  detained 
day  after  day,  and  days  lengthened  into  weeks,  wM.  our  transportataoa 
work  was  subjected  into  immeasurable  embarrassment;  the  transportatioa 
of  the  company  was  well  nigh  paralyzed— not  for  lack  of  cars,  for  we  had 
plenty,  but  because  our  oars  were  con^rted  into  warehouses.  Tbe  troaUe 
grew,  and  finally  culminated  in  a  threatened  blockage  throughout  the  coes* 
try.  It  haa  been  a  part  of  our  experience  to  be  threatened  with  anit  by  tbe 
shipper  for  not  moving  the  freight  promptly.  We  are  supposed  to  alwaji 
have  our  cars  ready  to  transport  any  freight  that  is  offered;  we  endeavor  to 
make  proper  arrangements  to  do  so;  but  the  trouble  was  that  when  A  hsd 
freight  to  ship,  B  had  our  cars^  and  we  could  not  get  them." 
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It  was  oontended  by  oounael  for  plaintiff  in  error  that  the  railroad  com- 
pany oonld  unload  the  cars  into  a  warehonae  or  elevator,  and  thna  avoid 
<ietentioii«  Ob  the  other  hand,  counsel  for  the  railroad  contended  that  ia 
the  case  provided  for  by  this  rule — ^that  is,  where  it  is  a  stipulation  of  the 
rates  or  contract  for  transportation,  or  is  the  castom,  for  the  oars  to  be 
loaded  and  unloaded  by  the  owners  of  the  property — it  would  be  a  breach 
of  contract  if  the  company  were  to  unload,  which  would  subject  it  to,  at 
least,  nominal  damages.  We  do  not  think  it  material,  as  affecting  the  right^ 
to  make  a  charge  of  this  character,  that  the  goods  remain  in  cars  instead  of 
being  put  into  a  warehouse.  It  is  well  settled  that  the  carrier,  in  addition 
to  its  compensation  for  the  carriage  of  goods,  has  the  right  to  charge  for 
their  storage  and  keeping,  as  a  warehouseman,  for  whatever  time  they 
romain  in  its  custody  after  reasonable  opportunity  has  been  afforded  the 
owner  to  remove  them:  Hutchinson  on  Carriers,  sec  878;  Souihvfestem  H.  i?. 
Ox  V.  Felder,  46  Qa.  433.  And  we  think  where  the  carrier's  duty  ends  with 
the  transportation  of  the  car  and  its  delivery  to  the  customer,  and  no  further 
•ervice  is  embraced  in  the  contract^  the  carrier,  after  a  reasonable  time  has 
been  allowed  for  unloading,  is  as  much  entitled  to  charge  for  the  further 
»••  of  its  car  as  it  would  be  for  the  use  of  its  warehouse.  We  know  of  no 
good  reason  why  it  should  be  restricted  to  the  latter  method  of  storage. 
There  is  no  law  which  inhibits  the  use  of  cars  for  this  purpose,  or  which 
requires  unloading  and  removal  of  the  goods  to  some  other  structure  before 
any  charge  for  storage  can  attach.  This  method  of  storage  may  in  many 
oases  be  as  effsctnal  as  any  other.  Indeed,  it  may  serve  the  customer's 
interest  and  convenience  much  better  to  have  the  car  placed  at  his  own 
place  of  business,  where  he  may  unload  it  himself,  or  where  it  may  be 
unloaded  by  purchasers  as  the  goods  are  sold,  thus  saving  drayage  and  other 
•rpenses,  than  to  have  it  unloaded  by  the  carrier,  and  the  goods  stored 
elsewhere  at  the  customer's  expense.  And  if  a  customer,  whose  duty  it  is 
to  unload,  and  who,  failing  to  do  so  within  a  reasonable  time,  accepts  the 
benefit  of  storage  in  a  oar,  by  requesting  or  permitting  the  carrier  to  con* 
tinue  holding  it  unloaded,  in  his  service  and  subject  to  his  will  and  con- 
venience as  to  the  time  of  unloading,  he  cannot  be  heard  to  complain  of  the 
method  of  storage,  and  to  deny  the  right  to  any  compensation  at  all  for  this 
•arvice,  on  the  ground  that  some  other  method  was  not  resorted  to.  He 
may  insist  that  the  rate  fixed  shall  not  be  unreasonable  or  excessive,  but 
the  law  cannot  be  invoked  to  declare  that  no  compensation  whatever  shall 
bo  oharged  for  such  extra  service. 

It  was  contended  by  counsel  for  the  plaintiff  in  error  that  "demurrage,^ 
which  is  the  designation  given  to  this  charge  by  the  rule  in  question,  is 
•llowed  only  in  maritime  law,  and  cannot  be  demanded  by  a  railroad  com- 
pany in  the  absence  of  a  stipulation  therefor  in  the  bill  of  lading.  And  in 
■apport  of  this  view  the  cases  of  Chicago  etc  A^.  Oo.  v.  Jenkin$,  103  111. 
USA,  and  BwrUnifUm  eU,  B.  B,  06.  ▼.  Chicago  Lumber  Co,,  15  Neb.  391,  ars 
cited.  In  the  former  of  these  cases  it  is  said:  "The  right  to  demurrage,  if 
it  exists  as  a  legal  right,  is  confined  to  the  maritime  law,  and  only  exists  as 
to  carriers  by  seagoing  vessels.  But  it  is  believed  to  exist  alone  by  force 
of  contract.  All  such  contracts  of  affreightment  contain  an  agreement  for 
demurrage  in  case  of  delay  beyond  the  period  allowed  by  the  agreement,  or 
the  custom  of  the  port  allowed  the  oonsignee  to  receive  and  remove  the 
goods.  But  tho  mode  of  doing  business  by  the  two  kinds  of  carriers  is 
essentially  diffsrent.  Railroad  companies  have  warehouses  in  which  to 
•tors  freightsi  ownsrs  of  vsssels  have  none.    Railroads  disohaige  cargose 
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ouri^d  by  tbem.  OMrri«n  by  ship  do  not,  bat  it  it  doao  by  tho  eontigBee. 
Hm  maston  of  toomU  proTide  in  the  ooiitraet  for  demomgo,  whflo  nil* 
mdi  do  not;  and  it  m  seen  thnt  thew  o«antial  difforonoea  ara^  vndar  tba 
mlaa  of  tbo  maritinio  law,  wholly  inapplioablo  to  railroad  earriera."  Thf 
daoiaion  in  tha  Kobraak*  caaa  doea  not  go  into  any  diaeaiaion  of  tha  qaaa> 
tion,  bat  maraly  eitea  and  followa  tha  holding  of  the  Illinoia  eoark  In  oar 
opinion  the  raaaoning  above  quoted  ia  inconolnaiTe.  We  aee  no  aatiafaetoty 
raaaon  why  oarriera  by  railroada  ahoald  not  be  entitled  to  oompenaation  far 
the  nnraaoonable  delay  or  detention  of  their  Tohiolei^  aa  well  aa  oarrieta  by 
aaa.  What  we  haTe  already  aaid,  we  think,  ia  a  anffioient  anawer  to  tba 
raaion  aaaigned,  that  railroada  have  warehoasea  in  which  to  atore  freighta. 
And  the  raaaon  that  *' railroada  diaoharge  oargoea  carried  by  them"  aad 
"earriera  by  ahip  do  not,  bat  it  ia  done  by  the  conaiini^''  of  ooorae  cannot 
operate  aa  to  the  caaea  proTided  for  by  this  rale,  which  by  ita  terma  appliea 
only  where  the  nnloadiag  is  to  be  done  by  the  ownera  of  the  property.  Her 
ii  it  aettled  that  the  right  to  demnrrage  in  maritime  law  exiata  only  by 
ezpreaa  oootraotk  In  thia  oonntry  the  coarta  have  repeatedly  dedined  to 
following  the  ralinga  of  the  English  common-law  coarta  on  thia  aabjee^ 
and  have  held  that  the  ahipowner  haa  a  lien  upon  the  cargo  for  demnzragi^ 
notwithatanding  the  abaenoe  of  any  stipnlation  therefor  in  the  bill  of  kd> 
ing:  6  Am.  k  Eog.  Bncy.  of  Law,  tit.  Demurrage,  p.  646;  Porter  on  Bilk 
of  Lading  aec.  366.  See,  also,  Hunileif  v.  Dcwt^  66  Bark  310,  and  Haw* 
good  V.  2S10  Tiou  t^Coal,  21  Fed.  Rep.  661,  and  cases  there  cited. 

But  we  are  not  controlled  by  the  prindplea  which  govern  aa  to  denm^ 
rage  under  the  maritime  law.  The  adoption  by  the  railroad  company  of  the 
term  **  demurrage**  aa  a  deaignatioa  for  this  charge  doea  not  require  as  ts 
resort  to  that  law  as  n  standard  for  testing  the  validity  of  the  mle.  We 
are  to  look  to  the  real  aubatance  and  effect  of  the  rule,  rather  than  to  ths 
aualogiea  suggested  by  the  technical  deaignation  which  the  carrier  in  this 
instanoe  has  aeon  fit  to  adopt.  To  hold  that  because  the  conditions  of  cai^ 
riage  by  aea  are  different  no  charge  under  this  name  can  be  enforced  by  a 
carrier  by  land,  or,  that  if  allowed,  it  must  be  governed  by  the  mlea  of  the 
marine  law,  would  be  to  adopt  a  narrow  and  merely  technical  view,  ignoiw 
ing  well«reoogniaed  gronnda  of  publio  policy,  and  the  right  of  the  carrier  t» 
prescribe  reasonable  rnlea  and  regulations  for  its  own  safety  and  the  benefit 
of  the  publio.  The  instances  are  few  in  which  regulationa  almilar  to  the 
<me  in  queation  have  been  passed  upon  by  the  courts.  The  only  eases  ve 
have  found  in  which  the  right  of  a  railroad  company  to  moke  a  diargt 
of  thia  kind  ia  denied  are  the  onea  above  referred  ta  On  the  other 
hand  the  right  ia  sustained  by  the  aupreme  court  of  Massachooetta:  MUkr 
V.  Mam^d,  118  Mass.  260.  See,  also,  a  fuU  and  able  discosaion  of  the 
queation  by  Toney,  J.,  of  the  law  and  equity  court  of  Louisville,  Kentucky, 
in  a  decision  which  has  appeared  since  the  judgment  in  the  present  case  wss 
announced:  KetUiid:^  Wagm  Mfg.  Oo.  ▼•  hamMJit  etc  R.  M.  Os.»  11  By.  k 
Corp.  Jour.  49. 

2.  We  oannoti  aa  a  matter  of  law,  aay  that  the  rate  of  one  dollar  per  day 
for  each  ear  ia  unreasonable*  It  is  not  necessarily  unreasonable 
the  care  vary  in  capacity,  nor  because  a  part  of  a  day  is  charged  fa 
whole  day;  nor  can  we  hold  that  the  customary  rates  for  storage  in 
houses  and  elevators  must  be  the  measure  of  compensation  where  the  ste^ 
age  ia  In  eara  on  the  traoks  of  a  railroad.  Indeed,  if  it  be  a  legitimate  e^ 
jeot  of  this  mle  to  prevent  the  diversion  of  cars  from  the  work  of  oairiag^ 
it  would  seem  but  proper  that  the  charge  for  their  nse»  when  detained  as  a 
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maun  of  storagi^  ahonld  not  be  moh  m  to  encoarago  castomera  to  adopt 
that  meant  instead  d  the  more  regnlar  and  nsaal  methode.  Moreover, 
there  waa  no  eyidenoe  to  show  that  the  rate  fixed  by  this  mle  was  higher 
than  those  onstomary  for  storage  of  other  kinds.  On  the  oontrary,  there 
was  sTidenoe  tending  to  show  that  storage  in  a  car,  at  the  rate  fixed  by  the 
rule,  might  be  mach  less  expensive  than  storage  elsewhere,  the  general 
luaaager  of  the  railroad  company  testifying  that  the  modem  car  oarriee 
from  fifty  thousand  to  sixty  thousand  ponuds,  and  that  storage  in  the  com* 
pauy's  depot  of  a  carload  of  fifty  thousand  pounds  would  amount  to  one 
dollar  and  twenty-five  cents  per  day.  He  testified  further:  "  The  rate  of  one 
dollar  per  day  does  not  compensate  us  for  the  detention  of  the  cars,  and  it 
was  simply  to  induce  the  shipper  to  unload  that  the  rule  was  passed." 

3.  That  the  rule  was  promulgated  by  a  person  or  board  of  persons  repre* 
senting  a  oombination  of  carriers  did  not  impair  its  effect  as  a  regulation  of 
this  particular  company.  A  common  carrier,  though  a  corporation,  makes 
a  regulation  its  own  by  adopting  it  and  acting  upon  it^  irrespective  of  the 
source  from  whence  it  is  derived. 

4.  Where  a  regulation  of  this  character  is  known  to  the  customer  before 
the  contract  of  transportation  is  made,  it  ib  to  be  presumed,  in  the  absence 
of  any  evidence  to  the  contrary,  that  the  parties  contracted  with  reference 
to  it  {Miller  v.  Mansfield,  112  Mass.  260);  and  it  is  operative  whether  indi- 
eated  upon  bills  of  lading  or  not,  and  whether  the  shipments  are  made  to 
the  order  of  the  consignor,  with  the  customary  direction  to  notify  the  ens* 
tomer,  or  directly  to  the  customer  himself:  Miller  v.  Georgia  S*  B.  etc*  09,^ 
88  Qa.  670-676;  30  Am.  St  Rep.  170. 
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[90  VIBOIXOA,  492.] 

Mastsk  and  Sxbtant— Risks  Assumsd  bt  Sxbvant. — A  servant  npoa 
entering  an  employment  assumes  only  such  risks  as  are  within  or  natn* 
rally  incident  thereto,  and,  if  he  is  ordered  to  temporarily  work  in  an* 
other  department  of  the  master's  general  business  where  the  work  is 
of  such  a  different  character  that  it  cannot  be  said  to  be  within  the 
soope  of  the  employment,  he  does  not,  by  obeying  such  orders,  neoee 
sarily  assume  the  risks  incident  to  the  work. 

Maettrb  and  Sbrvant^Ddtt  to  Warh  Sbrvant  of  Danqeb— Nioli* 
OBNOB  OF  Mastbr.— A  servant  has  a  right  to  assume,  when  placed  in 
a  aitnation  of  danger  where  engrossing  duties  are  required  of  him,  that 
ib*  master  will  not,  withoat  proper  warning,  submit  him  to  other 
perils  unknown  to  him,  and  from  whiq)^  the  work  exacted  necessarily 
distracts  his  attention.  The  failure  of  the  master  to  so  warn  the  serr* 
ant  is  negligence,  for  which  he  is  liable  in  case  of  injury  to  the  servant 
while  thus  engaged. 

Mabtkb  and  Sbrvant.— Risk  not  Assumed  bt  Servant— Nboliobnob 
ov  Master. — A  servant  employed  as  a  helper  in  a  boiler-shop,  injured 
by  having  a  heavy  crane  run  against  him  without  warning  or  preoau* 
tion  taken  for  his  safety  and  protection,  while  he  is  in  a  dangerona 
position  under  a  foreman's  orders  performing  a  service  new  to  him,  is 
not  guilty  of  oontributory  negligence  in  not  keeping  a  lookout  for  his 
own  safety  if  when  he  first  assumes  the  haxardous  position  the  cran* 
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b  'itatiooary,  k  aftanrard  stertad  witfaoat  any  aignal  ar  waning  te 
hifl^  and  tha  aanrioa  he  la  perfomdiig  la  aaeh  aa  to  angroai 
aMantioii.  In  mch  oaaa  the  toramaii  la  nagligeni^  and  tha 
UaUa  tiiaraf or. 
FkAonoB— Naolioxvob— PfiOPBE  Abgvicxht. — ^In  an  aetuM  to  raeof« 
for  personal  injary  eanaod  by  negligenoo  eonnael  may,  in  diiOBniiig 
tha  amount  of  damagoe  to  be  awarded,  properly  atate  to  tha  jary  Unl 
a  damnrrar  to  the  evidenoa  la  a  practical  admi— ion  of  the  nflgligeaoi 
alleged. 

Hardaway  &  Payne^  Staplei  A  Munford^  and  SeoU  A  Siajim^ 
for  the  plaintiff  in  error. 

5.  Chriffin  and  J.  A.  WdiUy  for  the  defendant  in  error. 

^*'  Lswi8|  P.  This  was  an  action  for  personal  injuries 
sustained  by  the  plaintiff  while  in  the  employ  of  the  de- 
fendant company  as  a  helper  in  its  boiler-shop.  At  the  trial 
the  defendant,  without  offering  any  evidence,  demurred  to 
the  plaintiff's  evidence,  whereupon  the  jury  conditionally  as- 
sessed the  damages  at  ten  thousand  dollars.  The  court, 
however,  sustained  the  demurrer,  and  gave  judgment  for  the 
defendant. 

The  injury  complained  of  was  caused  by  the  crane,  as  it  ii 
ealled,  being  run  against  the  plaintiff's  right  arm,  whicb 
crushed  it,  and  necessitated  its  amputation.  The  crane  is  a 
huge,  ponderous  machine  used  for  moving  engine-boilers  and 
other  heavy  weights  from  one  place  in  the  shop  to  another, 
the  motive  power  being  supplied  by  an  engine.  It  moves  od 
flange  wheels,  which  run  on  iron  rails  at  either  side  of  the 
shop.  These  rails  are  laid  on  walls  about  twenty-five  feet 
high,  and  the  axles  of  the  crane  consequently  extend  across  the 
shop.  The  machinery  of  the  crane,  including  the  grappling- 
hook,  bangs  under  the  axles,  as  does  the  cab,  which  is  occu- 
pied by  the  operator  of  the  crane.  On  the  floor  below  several 
hundred  men  are  employed,  whose  position,  in  consequeoee 
of  the  ^*^  swinging  of  the  grappling-hook  when  the  crane  ii 
in  motion,  is  one  of  danger,  requiring  the  operator's  constant 
attention. 

The  plaintiff  testified  that  when  he  arrived  at  the  sbopi 
the  morning  of  the  accident  the  fire  in  the  engine  that  rum 
the  crane  had  been  extinguished;  that  aome  time  afle^ 
ward  he  was  ordered  by  the  foreman  of  the  boiler-ahop  ts 
empty  certain  pans  which  were  fixed  under  the  ahaftingto 
catch  the  waste  oil;  that  this  shafting  is  hung  about  two  and 
a  half  feet  below  the  track  on  which  the  crane  runs,  and  thai 
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to  enable  him  to  empty  the  pans  he  had  to  sit  down  on  the 
wall,  with  his  feet  and  legs  hanging  over  the  side  of  it,  then 
liang  his  right  arm  across  the  rail,  lean  forward,  and  with 
his  left  hand  **  reach  down  and  take  off  the  buckets/'  He 
jilso  says  that  when  he  started  to  obey  the  foreman's  order 
ihe  crane  was  still  stationary,  and  that  after  emptying  two  of 
the  pans  he  looked  and  it  was  standing  in  the  same  position, 
«bout  one  hundred  and  fifty  or  more  feet  distant  from  him, 
but  that  while  he  was  in  the  act  of  taking  off  the  third  pan 
^  they  ran  the  crane  up,  without  any  warning,"  and  crushed 
his  arm. 

The  pans  were  hung  on  wire,  and  **  it  took  some  time,''  he 
flays,  *^  to  undo  the  wire."  It  seems  that  he  had  been  en- 
gaged ten  or  fifteen  minutes  in  attempting  to  unfasten  the 
third  pan  when  the  accident  occurred;  and  as  it  does  not 
affirmatively  appear  that  this  was  an  unreasonable  time,  the 
inference,  on  the  demurrer  to  evidence,  is  that  it  was  not.  In 
the  position  he  was  in,  which,  he  says,  was  necessary  to  en- 
able him  to  remove  the  third  pan,  the  crane  approached  him 
from  the  rear;  and  when  asked  to  explain  why  this  position 
was  necessary  he  answered:  ^  Because  it  was  a  double  pulley. 
They  had  a  large  pulley  where  the  belt  came  through  from 
the  belt  room,  and  it  had  a  box  on  each  side,  and  in  order  to 
take  off  the  box  on  the  eastern  side  I  had  to  hang  with  my 
back  to  the  crane  and  take  it  off  with  my  left  hand." 

The  plaintiff  was  employed  as ''  a  helper  in  the  boiler-shop 
to  help  boilermakers."  Nothing  was  said  in  the  contract  of 
service  ^*^  about  removing  oil-pans,  and,  although  he  had 
been  in  the  service  about  four  months  when  the  accident 
occurred,  he  had  never  before  been  ordered  to  perform  that 
duty.  In  other  departments  of  the  company's  business  there 
were  men  specially  employed  to  do  similar  service,  and  since 
4he  accident  a  man  has  been  employed  for  that  special  ser- 
vice in  the  boiler-shop. 

Usually  the  whistle  is  blown,  as  a  signal,  when  the  engine 
"that  runs  the  crane  is  started;  and  when  the  crane  was 
istarted,  immediately  before  the  accident,  the  whistle  sounded 
"twice,  but  neither  the  plaintiff  nor  his  companion,  Lawhorne, 
Jieard  it.  This  was,  no  doubt,  owing  to  the  great  noise  inci- 
-dent  to  the  operations  in  the  boiler-shop,  which  is  described 
hy  one  of  the  witnesses  as  ''deafening.''  Another  says: 
^'  You  can  hardly  hear  yourself  in  there  at  all."  The  evi- 
<lence,  moreoyer,  is  that  there  is  no  signal  for  the  starting  of 
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the  orane,  and  that  the  fanning  of  the  engine  does  not  neoe§> 
sarilj  mean  that  the  crane  is  in  motion.  The  operator  of  the 
erane  testified  expressly  that  **  there  is  no  signal  for  moving 
the  crane,  and  no  one  to  look  out  for  persons  on  the  wall." 

Counsel  for  the  company  assumed  in  the  argument  that 
the  movement  of  the  crane  does  not  exceed  a  speed  of  one 
hundred  feet  in  three  minutes,  but  this  assumption  is  not 
warranted  by  the  record.  The  point,  however,  in  our  view 
of  the  case  is  not  a  material  one. 

The  questions  to  be  determined  are:  1.  Whether  the  de» 
fendant  company  was  negligent;  and  2.  Whether,  if  it  was, 
the  plaintiflf  was  guilty  of  such  contributory  negligence  as  to 
defeat  a  recovery. 

It  is  an  undisputed  rule  of  the  common  law  that  the  serv^ 
ant,  when  he  enters  the  service  of  another,  impliedly  assumes 
the  hasards  of  the  employment,  including  the  negligence  of 
fellow-servants.  But  this  applied  assumption  is  confined  to 
those  risks  which  are  within,  or  naturally  incident  to,  the 
employment.  Therefore,  if  the  servant  is  ordered  to  tempcK 
rarily  work  in  another  department  of  the  general  business^ 
where  ^**  the  work  is  of  such  a  different  character  that  it 
cannot  be  said  to  be  within  the  scope  of  the  employment,  he 
will  not,  by  obeying  such  orders,  necessarily  assume  the  risks 
incident  to  the  work:  Jones  v.  Old  Dominion  Cotton  MiUs,  8S 
Va.  140;  8  Am.  St  Rep.  92;  RaUroad  Co.  v.  Fort,  17  WalL 
653;  Pittsburgh  etc.  Ry.  Co.  v.  Adams^  105  Ind.  151. 

It  is  not  necessary,  however,  to  rest  the  decision  of  the 
present  case  upon  this  principle.  We  think  the  plaintiff  is 
entitled  to  recover,  on  the  broad  ground  that  it  is  the  duty  of 
the  master  to  take  ordinary  care  for  the  servant's  protection, 
in  the  course  of  the  employment,  and  that  this  has  not  been 
done  in  the  present  case. 

In  Priestley  y.  Fowler,  8  Mees.  &  W.  1,  the  earliest  reported 
case  on  the  subject,  while  it  was  held  that  the  master  was 
not  liable  in  that  case  for  injuries  received  by  the  servant  in 
consequence  of  the  breaking  down  of  an  overloaded  van,  yet 
it  was  laid  down  as  an  undoubted  proposition  that  **tbe 
master  is  bound  to  provide  for  the  safety  of  his  servant  in  the 
course  of  his  employment,  to  the  best  of  his  judgment,  infoi^ 
mation,  and  belief."  The  same  principle  has  since  been  re» 
peatedly  recognized  by  the  house  of  lords,  by  the  supreme 
eourt  of  the  United  States,  and  by  the  courts  of  the  several 
states  of  the  union:  Paterson  v.  Wallace^  1  Macq.  748;  HtmgH 
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T.  Bdilway  Co.,  100  U.  8.  213;  Baltimore  etc  R.  S.  Co.  ▼. 
MeKenzie,  81  Va.  71;  Richmond  etc.  Ry.  Co.  t.  Norment^  84 
Va.  167;  10  Am.  St.  Rep.  827;  RieMande  Iron  Co.  y.  Elkine^ 
90  Va.  249. 

Id  the  last-mentioned  case,  after  referring  to  this  rale,  it 
was  added  that  the  master  is  also  bound,  so  far  as  he  can  by 
the  use  of  ordinary  oare,  to  avoid  exposing  his  servants  to 
extraordinary  risks,  and  that  the  failure  of  one  who  employs 
servants  in  a  complex  and  dangerous  business  to  prescribe 
rales  suflScient  for  its  orderly  and  safe  management  is  negli« 
gence. 

Accordingly,  the  servant  has'  a  right  to  assume,  when 
placed  in  a  situation  of  danger  where  engrossing  duties  are 
required  of  him,  that  the  master  will  not,  without  proper 
warning,  subject  ^^  him  to  other  perils  unknown  to  him, 
and  from  which  the  work  exacted  necessarily  distracts  his 
attention:  14  Am.  &  Eng.  Ency.  of  Law,  855.  This  was  the 
principle  of  the  decision  in  Richmond  etc,  Ry.  Co.  v.  Normentf 
84  Va.  167;  10  Am.  St  Rep.  827;  and,  as  is  well  stated  in 
a  recent  Indiana  case,  another  duty  of  the  master  is  *'  not  to 
expose  an  inexperienced  servant,  at  whose  hands  he  requirA 
a  dangerous  service,  to  such  danger  without  giving  him 
warning.  He  must  also  give  him  such  instruction  as  will 
enable  him  to  avoid  injury,  unless  both  the  danger  and  the 
means  of  avoiding  it  are  apparent":  Atlae  Engine  Works  ▼• 
Randall,  100  Ind.  293;  60  Am.  Rep.  798. 

These  salutary  rules,  which  are  founded  in  justice  and  pub* 
lie  policy,  have  been  disregarded  in  the  present  case.  Not 
only  was  there  no  warning  or  instruction  given  the  plaintiff 
before  he  was  ordered  to  perform  the  dangerous,  and  to  him 
novel,  duty  of  emptying  the  oil-pans,  but  the  crane  was  started 
and  driven  upon  him,  without  any  signal  being  given  that  he 
oonld  hear,  or  any  lookout  provided,  or  precaution  of  any  sort 
taken  to  warn  him  of  its  approach.  The  youth  Langhorne, 
who  was  with  him  on  the  wall  at  the  time  of  the  accident, 
was  not  ordered  to  accompany  him  as  a  lookout,  but  to  hold 
a  bucket  for  the  waste  oil  to  be  poured  into  from  the  pans; 
and  had  he  been  sent  as  a  lookout,  any  negligence  on  his 
part,  while  acting  in  that  capacity,  would  have  been  the  com- 
pany's  negligence:  Baltimore  etc.  R.  R.  Co.  t.  MeKenziSf  81 
Va.  71. 

It  is  oontended,  however,  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  not  looking  out  for  his  own  safety; 
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and  Marks  v.  Petersburg  R,  R.  Co.^  88  Va,  1,  is  relied  upon: 
That  was  the  case  of  a  fatal  injury  to  a  person  while  attempt- 
ing to  cross  a  railroad  track  at  a  street  crossing;  and  it  was 
held  that  there  could  be  no  recovery  because  of  the  failure  of 
the  plaintiffs  intestate  to  exercise  ordinary  care.  But  the 
present  case  is  widely  different  from  that;  and  as  negligence 
is  a  relative  term,  each  case  must  be  determined  on  its  own 
circumstances. 

^^  Here  the  plaintiff  was  ordered  to  do  work,  which,  ao> 
cording  to  the  evidence,  the  credit  of  which  is  admitted  by 
the  demurrer  to  evidence,  required  his  undivided  attention. 
It  was,  besides,  work  as  to  which  he  was  inexperienced.  He 
testifies  that  he  was  never  on  the  wall  but  twice  before  the 
accident,  and  that  on  each  of  those  occasiona  he  was  sent  to 
do  entirely  different  work.  This  was  presumably  known  to 
the  foreman  of  the  shop,  who  yet  gave  him  no  warning  or  in- 
struction when  the  order  to  empty  the  pans  was  given. 

He  testifies,  moreover,  that  when  he  arrived  at  the  shops 
the  fire  in  the  engine  that  runs  the  crane  had  been  extin* 
guished,  and  that  the  crane  was  stationary.  How  long  after 
this  it  was  that  he  was  ordered  to  empty  the  pans  does  not 
distinctly  appear;  but  when,  in  obedience  to  the  order,  he 
went  on  the  wall,  the  crane  was  still  stationary,  and,  as  he 
supposed,  for  the  same  reason ;  and  it  had  not  moved  from 
that  position  when,  after  he  had  removed  two  of  the  pans,  he 
looked  in  that  direction. 

The  defendant  contends  that  the  plaintiff,  by  turning  his 
head,  could  have  seen  the  approach  of  the  crane,  and  that  he 
was  negligent  in  not  keeping  a  proper  lookout.  But  the  en- 
grossing nature  of  the  duty  he  was  performing,  and  all  the 
other  circumstances  of  the  case  already  adverted  to,  together 
with  the  presumption,  upon  which  he  had  a  right  to  rely, 
that  the  defendant  would  act  with  due  care  in  providing  &r 
his  safety,  negative  the  idea  of  contributory  negligence  on 
his  part,  and  entitle  him  to  recover. 

It  is  not  to  be  overlooked  that  the  case  stands  on  a  demur- 
rer to  evidence,  and  consequently  that  all  inferences  from  the 
evidence  most  favorable  to  the  demurree  are  to  be  drawn 
when  there  is  any  doubt  ^s  to  which  of  two  or  more  inferences 
shall  be  deduced.  In  such  a  case  the  established  test  is  that 
laid  down  by  Judge  Stanard  in  Ware  v.  Stephensony  10  Leigh, 
155,  who  aaid:  '^  When  the  question  is  whether  or  no  a  fact 
ought  to  be  taken  as  established  by  the  evidencoi  either  di- 
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rectly  or  ^**  indireotiy,  in  favor  of  the  demnrreey  I  do  not 
know  a  juster  test  than  would  be  furniehed  by  the  inqnirj 
Would  the  court  set  aside  the  yerdict  had  the  jury  on  the 
evidence  found  the  fact?  If  the  verdict  so  finding  the  fact 
would  not  be  set  aside  it  ought  to  be  considered  as  estab- 
lished by  the  evidence  demurred  to."  And  in  a  long  line  of 
cases  this  court  has  decided  that«  where  some  evidence  has 
been  given  tending  to  establish  the  fact  in  issue,  or  where  the 
evidence  consists  of  circumstances  or  presumptions,  a  verdict 
fairly  rendered  ought  not  to  be  set  aside  merely  because  the 
court,  if  upon  the  jury,  would  have  given  a  different  verdict, 
but  the  evidence  must  be  plainly  insufficient  to  justify  the 
▼erdict  being  set  aside. 

Viewing  the  case  at  bar  in  the  light  of  these  principles  we 
are  constrained  to  the  conclusion  that  had  the  jury,  upon  the 
whole  case,  found  for  the  plaintiff,  it  would  have  been  im- 
proper to  set  aside  the  verdict,  and,  therefore,  that  judgment 
on  the  demurrer  ought  to  have  been  given  for  the  plaintiff. 

As  to  the  action  of  the  trial  judge  in  permitting  the  plain- 
iifi^s  counsel  in  the  argument  upon  the  question  of  the  quari' 
ium  of  damages  to  state  to  the  jury  that,  so  far  as  they  were 
concerned,  the  demurrer  to  evidence  was  a  practical  admis- 
sion of  negligence  on  the  part  of  the  defendant,  we  see  noth- 
ing to  the  prejudiceof  the  defendant. 

For  the  reasons,  however,  already  stated,  the  judgment 
must  be  reversed,  and  final  judgment  entered  for  the  plaintiff 
for  the  damages  conditionally  assessed  by  the  jury,  with  in- 
terest and  costs. 

Judgment  reversed. 

If  AflTXB  AND  Sbrvaitt— AflsuvFnoN  OFRisKa— GBiKLiL  RiTiA—A  tenr* 
ant  entering  upon  an  employment  aMumes  the  ordinary  risks  incident  to 
the  bosineas  in  which  he  engages:  Wuiem  Stone  Co.  r,  Whalen,  151  IlL  472; 
42  Am.  St.  Rep.  244;  Orman  v.  ManrUx,  17  Col.  564;  31  SLul  St.  Rep.  340^ 
and  note;  FUageraid  ▼.  0<mneeticui  Biver  Paper  Co,,  155  Mass.  155;  31  Am. 
8k  Rep.  537,  and  note.  See  the  note  to  Wagner  t.  Joffne  Chemical  Co,^  80 
Am.  St.  Rep.  749. 

Mastbr  and  SisvANT— Ddtt  to  Wabu  Sxrvakt. — Bmployers  owe  it 
mm  a  dnty  to  inexperienced  employees  to  point  ont  the  dangers  of  which  they 
themselTes  hare,  or  onght  to  hare,  knowledge,  and  to  gire  snch  warnings  aa 
may  lead  to  the  aToidance  of  injnry  by  the  exercise  of  reasonable  care:  Ohi» 
eago  etc,  BridtCo,  t.  Rekmeiger,  140  HL  334;  33  Am.  St.  Rep.  249,  and  note. 
To  the  same  effect  see  Seifnoldi  r.  Boeton  etc  B,  B,  C7a,  64  Vt.  66;  33  Anu 
St.  Rep.  908,  andnotiw  See,  farther,  the  note  to  Ortnoii  v.  Mamnix^  31  Ank 
Bt,  Bep.349. 
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Gbaig  v.  Willtaks. 

[90  VnanoA,  fiOO.] 

AmuL — AnouiiT  KionsART  to  JaBiBDicnoir.— Hm  tapreiiia  eoait  of 
▼irginU  has  jariadiotion  of  an  appeal  by  aareral  partiaa  if  the  amount 
In  eontioToray  aa  to  one  amoanta  to  the  jnriadictional  amount  or  mon^ 
although  the  amount  invoWed  aa  to  the  others  ia  below  anoh  amoont^ 
proTided  the  questions  as  to  all  are  the  aame,  and  the  daima  hare  besa 
oonsolidated  and  heard  together. 

AsTAOHMSifT — RiToaif. — An  attachment  in  equity  aa  well  aa  at  law  to  bs 
valid  must  be  made  returnable  to  a  term  of  the  eooit  in  which  the 
■uit  is  pending  and  not  to  a  mle  day  of  such  oonrt. 

Chattil  Mobtqaoss — VALiDirr  of — Pbopirtt  Bsmotbd  to  AHorHKa 
8TATB. — A  chattel  mortgage  valid  under  the  laws  of  tbe  state  where  it 
la  executed,  both  aa  between  the  immediate  parties  thereto  and  as 
against  third  parties,  ia  ralid  in  another  state  to  which  the  property 
haa  been  ramoTed,  although  not  exeouted  aooording  to  the  laws  of  the 
latter  state. 

Ander8<m  A  HainUm  and  Stapleg  4t  Munfordf  for  the  ap- 
pellant. 

DiUard  &  Lee  and  Kean  dk  LUe^  for  the  appellees. 

»•*  Lacy,  J.  The  appellees,  Williams,  White  &  Co^ 
brought  their  suit,  in  equity  in  the  circuit  court  of  Fraoklia 
county,  and  for  an  attachment  on  certain  personal  property 
situated  in  said  county,  against  the  appellant,  John  H.  Craig, 
and  Ormond  &  Goforth,  nonresidents  of  the  state  of  Virginia, 
to  have  satisfaction  of  certain  debts  due  by  the  said  Ormond 
&  Goforth  to  the  said  complainants.  Ormond  A  Goforth  are 
railroad  contractors  and  constructionists  doing  work  in  the 
said  county  of  Franklin,  in  the  state  of  Virginia,  where  the 
said  property  is  situated.  The  said  John  H.  Craig  is  a  non- 
resident of  Virginia,  resident  in  the  state  of  South  Carolina, 
and  the  mortgagee  in  a  mortgage  executed  by  the  eaid  Or- 
mond &  Goforth  in  the  said  state  of  South  Carolina,  on  the 
second  day  of  November,  1890,  upon  the  property  attached, 
now  in  this  state,  and  other  property  then  in  the  state  of 
South  Carolina,  which  was  admitted  to  record,  upon  insuf- 
ficient authentication  by  the  law  of  this  state,  on  the  twenty- 
sixth  day  of  November,  1891,  by  the  evidence  of  one  witness, 
one  J.  8.  Brice.  Upon  the  bringing  of  this  suit,  numerous 
other  suits  were  brought  for  diflferent  debts  of  various 
amounts,  varying  in  amount  from  thirteen  hundred  dollars 
to  fifty  dollars,  but  otherwise  identical  in  character;  and,  in 
proceedings  had  in  them,  they  were  consolidated  and  heard 
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with  the  first-named  suit,  and  the  aame  degree  rendered  for 
4ilL  None  of  these  debts  appear  to  be  disputed  or  denied, 
but  the  point  of  contest  between  the  several  plaintiffs  and  the 
defendant  Craig  is  as  to  the  priority  of  the  home  attach* 
mentSy  issued  and  levied  in  the  county  of  Franklin,  and  the 
lien  of  the  mortgage  executed  in  the  state  of  South  Carolina, 
-and  duly  recorded  according  to  the  laws  of  that  state.  The 
circuit  court  held  the  foreign  mortgage  ineffectual  for  want 
of  proper  recordation  in  the  state  of  Virginia,  and  sustained 
the  lien  of  the  attachments,  and  decreed  accordingly  for 
their  several  debts  in  favor  *^*  of  the  attaching  creditors; 
whereupon  John  H.  Craig  applied  for  and  obtained  an  ap« 
peal  to  this  court. 

The  first  question  which  arises  here  on  the  appeal  is  by 
certain  attaching  creditors,  Oglesby,  Tutwiler  &  Co.,  and 
others,  who,  like  them,  have  debts  of  less  amount  than  five 
hundred  dollars,  it  being  conceded  that  the  debts  of  Will- 
iams, White  A  Co.  and  Sims  A  Woell  exceed  the  said  sum 
of  five  hundred  dollars,  which  is  necessary  to  give  this  court 
jarisdiction  of  such  an  appeal,  which  is  merely  pecuniary; 
and  they,  the  said  Oglesby,  Tutwiler  &  Co.,  and  others  in 
like  situation,  insist  that  the  appeal  should  be  dismissed  as 
to  them,  for  the  stated  reason  that  the  amount  involved  is 
less  than  the  amount  required  to  sustain  the  jurisdiction  of 
this  court.  This  court  has  no  jurisdiction  to  hear  an  appeal 
which  is  merely  pecuniary,  and  is  less  in  amount  than  five 
hundred  dollars.  In  order  that  the  defendant  may  enjoy 
the  right  of  appeal  when  it  depends  on  the  amount  the 
judgment  or  decree  must  be  for  at  least  five  hundred  dollars, 
principal  and  interest,  exclusive  of  cost,  and,  that  the  plain* 
tiff  may  enjoy  it,  his  claim  must  not  be  less  than  five  hun- 
dred dollars,  principal  and  interest;  and,  if  several  creditors 
are  seeking,  by  creditors'  bill,  to  subject  property  to  their 
debts,  no  one  of  which  amounts  to  as  much  as  five  hundred 
dollars,  although,  in  the  aggregate,  the  sum  is  much  greater, 
there  can  be  no  appeal  on  the  creditors'  part,  because  their 
olaims  are  independent  one  of  another;  but  the  owner  of  the 
property,  when  the  total  debts  is  as  much  as  five  hundred 
dollars,  although  severally  the  claims  be  less,  may  appeal:  4 
Minor  Institutes,  857;  Umbarger  v.  Watts,  25  Gratt  167;  Fin- 
Chester  etc.  R.  R.  Co.  y.  Colfeltj  27  Oratt.  779,  780;  DevrUs 
T.  Johnston,  27  Oratt  808;  Oage  v.  Crockett.  27  Gratt  735. 
And,  where  the  interests  are  distinct  and  separate  on  the 
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part  of  the  appellants,  the  decree  maj  De  reversed  as  to  one^ 
and  dismissed  as  to  another,  as  having  been  improperly 
awarded,  because  the  subject  of  controversy,  as  to  him,  is 
less  than  five  hundred  dollars  {Cocke  t.  Iftnor,  25  GratL  260); 
but  where  the  amount  in  controversy  involved  in  the  appeal 
is  above  the  jurisdictional  amount  as  to  one  of  the  appel* 
lants  the  question  is  properly  before  this  court  as  to  that 
one;  and  **"  when  the  questions  as  to  all  others  are  identK 
cal,  and  the  claims  have  been  consolidated  and  heard  to-^ 
gether,  the  validity  or  invalidity  of  the  decree  will  affect 
them  all,  and  involve  the  validity  of  the  decree  as  to  all, 
and  in  all  respects.  The  interests  in  such  case  are  such 
that  they  cannot  be  severed  in  any  court  where  they  are  oon* 
sidered,  and  the  decision  here  as  to  the  rights  of  one  will 
conclude  the  rights  of  all  in  like  condition:  WUz  v.  Osbunir 
83  Va.  227.  We  must  therefore  overrule  the  motion  to  dis- 
miss the  appeal  as  to  some  of  the  appellees  for  want  of  juris- 
diction 

There  are  two  causes  of  error  assigned  by  the  appellant 
The  first  is  that  the  attachments  sued  out  by  the  appellees 
were  invalid,  because  they  are  made  returnable  to  rales,  and, 
being  attachments  in  equity,  they  are  authorized  to  be  made 
returnable  to  a  term  of  the  court,  being  issued  in  a  pending 
suit  The  second  is  that  priority  was  given  to  the  attacl^ 
ments  because  they  were  issued  and  levied  before  the  foreign 
mortgage  was  recorded,  according  to  the  laws  of  this  state. 

Upon  the  first  question — as  to  the  validity  of  the  attach- 
ments when  they  are,  as  here,  returned  to  rules  instead  of  to 
a  term  of  the  court — we  will  remark  that  the  statute  of  this 
state  requires  (section  2965)  that  ^'  if  issued  in  a  pending  suit 
it  shall  be  returnable  to  a  term  of  the  court  in  which  the  same 
is  pending/'  The  former  law  of  this  state  added,  after  the 
foregoing,  the  words  ""or  to  some  rule  day  thereof."  There 
is,  therefore,  no  longer  any  lawful  authority  to  return  such  an 
attachment  to  rules.  It  is  argued  that  this  is  a  mistake — an 
accidental  omission— ^n  the  part  of  the  lawgivers,  because  it 
would  render  the  law  nugatory  in  many  cases  like  this,  where 
attachments  were  issued  after  suit  was  brought,  because,  a 
summons  having  been  issued,  served,  and  returned,  the  re- 
quirement in  the  law  that  the  clerk  should  indorse  on  a  snb> 
pcdna  an  order  to  the  officer  to  whom  it  is  addressed  to  attach 
the  property,  would  be  an  ineffectual  direction  when  the  a^ 
tachment  was  subsequent,  and  could  refer  only  to  writs  of 
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*^  attachmeuty  and  not  to  such  as  this,  Bnt  1.  The  act 
expressly  declares  that  any  attachment  issued  nnder  that 
chapter  (chapter  141  of  the  code)  shall  be,  if  in  a  pending 
suit,  returnable  to  a  term  of  the  court  in  which  the  same  is 
pending;  and  2.  The  supposed  difficulty  lying  in  the  way  of 
indorsing  it  on  the  subpoena  in  the  case  is  answered  by  the 
provision  of  section  29B4.  The  provision  is:  *^Upon  such 
affidavit  the  plaintiff  may  require  the  clerk  to  indorse  on 
the  summons  an  order  to  the  officer  to  whom  it  is  directed  to 
attach/'  etc.  Nor  is  there  any  difficulty  in  the  way  in  the 
subsequent  provision  that  **any  attachment  under  this  sec- 
tion shall  be  executed  in  the  same  manner  and  shall  have 
the  same  effect  as  at  law,  but  the  proceedings  therein  shall 
be  the  same  as  in  other  suits  in  equity.'^  The  contention 
that  this  proceeding  is  required  only  as  to,  and  refers  only 
to,  technical  writs  of  attachments,  such  as  are  issued  at  law 
independent  of  the  summons,  and  not  to  proceedings  in  equity, 
where  it  is  insisted  that  the  summons  and  order  for  attach- 
ment are  inseparable,  is  set  at  rest  by  the  law  in  the  plainest 
terms.  Reliance  is  placed  on  the  provision:  **Any  attach- 
ment under  this  section  shall  be  executed  in  the  same  manner 
as  at  laWy  and  have  the  same  effect  as  at  law.  But  the  pro- 
ceedings therein  shall  be  the  same  as  in  other  suits  in  chan- 
cery"; and  it  is  claimed  that  the  manner  of  return  is  a  part 
of  the  proceedings.  If  there  can  be  said  to  be  any  proceed* 
ings  in  a  suit  until  the  original  process  is  returned  executed 
it  is  obvious  that  the  above  general  reference  to  the  proceed- 
ings must  refer  only  to  such  proceedings  as  are  not  specially 
provided  for  in  the  statute.  We  think  the  circuit  court  erred 
in  upholding  the  return  of  the  attachments  as  valid. 

But  the  learned  counsel  for  the  appellees  insist  that  although 
the  attachment  should  be  invalid,  and  the  lien  thereof  inef. 
fectual,  that,  nevertheless,  the  suit  remains,  and  that  they  are 
entitled  to  relief  under  their  bill,  independent  of  the  attach- 
ment law.  We  will  briefly  consider  the  question  raised  as  to 
the  ineffectual  registry  of  the  foreign  mortgage.  The  appel- 
lant ^^*  insists  that  the  law  of  the  place  of  the  contract, 
where  this  is  also  the  place  in  which  the  mortgaged  property 
is  situated  at  the  time  of  the  mortgage,  governs  as  to  the 
yalidity,  construction,  and  effect  of  the  mortgage,  which 
will  be  enforced  in  another  state  as  a  matter  of  comity, 
although  not  executed  or  recorded  according  to  the  require- 
ments of  the  law  of  the  latter  state.    On  the  other  hand,  the 
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appellees  insiBt  that  the  laws  of  other  goyemmenta  have 
no  foroe  beyond  their  territorial  liiuite,  and,  if  permitted  to 
operate  in  other  states,  it  is  upon  the  principle  of  comity, 
and  only  where  neither  the  state  nor  its  citizens  would  suffer 
any  inconvenience  from  the  operation  of  the  foreign  law.    It 
is  said  in  S  American  and  English  Encyclopedia  of  Law,  page 
190:  ^  The  general  rule  is  that  a  chattel  mortgage  which  is 
yalid  under  the  laws  of  the  state  where  it  was  executed,  both 
as  between  the  immediate  parties  thereto  and  as  against 
third  persons,  will  be  so  held  by  the  courts  of  a  sister  state, 
to  which  the  property  may  be  removed.    And  if  a  mortgage 
is  valid  where  it  is  made,  and  if  it  is  executed  and  recorded 
according  to  the  laws  of  the  state  or  country  of  its  execution, 
it  will  be  enforced  in  the  courts  of  another  state  or  country 
as  a  matter  of  comity,  although  it  is  not  executed  according 
to  the  requirements  of  the  law  of  the  latter  state;  and  this 
is  because  of  the  general  principle  that  the  law  of  the  place 
of  contract  governs  as  to  the  nature,  validity,  construction, 
and  effect  of  the  contract,"  citing  numerous  authorities.    In 
Jones  on  Chattel  Mortgages,  section  299,  page  299,  the  same 
doctrine  is  laid  down.     '*  By  the  comity  of  nations,  as  a  gen- 
eral rule,  a  contract  valid  where  it  is  made  is  valid  any 
where,  and  the  law  of  the  place  of  the  contract  controls  as 
to  the  construction  of  it     Without  this  rule  there  could  not 
safely  be  commercial  or  business  intercourse  between  citixens 
of  different  nations.    But  the  laws  of  a  nation  or  a  state 
have  not,  ex  propria  vigors^  any  binding  force  beyond  the 
limits  of  its  territory.    Any  effect  they  have  is  ex  comitate" 
It  is  further  said  (section  303):  A  statute  relating  to  the 
iQOording  of  mortgages  has  no  ^**  application  to  a  mortgage 
made  outside  the  state,  unless  specially  made  so,  though  the 
property  be  afterward  brought  within  the  state;  and  it  does 
not  matter  that  such  mortgage  was  made  by  a  citizen  of  the 
state  while  temporarily  absent  in  another  state  with  such 
property.     If  the  mortgage  be  duly  recorded  in  the  state 
where  it  was  executed,  and  the  mortgagor  afterward  takes 
the  property  with  him  into  another  state,  no  registration  of 
the  mortgage  is  necessary,  unless  made  so  by  positive  stat- 
ute of  that  state:  BeaU  v.  TFiUianuon,  14  Ala.  55;  OffiUt  v. 
Flagg,  10  N.  H.  46;  PeUreon  v.  Kaigler,  78  Ga.  464;  Suhbard 
V.  Andrews^  76  Oa.  177;  Kanaga  v.  Taylor^  7  Ohio  St  134; 
70  Am.  Dec.  62,  66;  Jones  on  Chattel  Mortgages,  sec  200; 
Homthal  V.  BurwU,  109  N.  C.  10;  26  Am.  St  Bep.  556;  Bank 
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cf  United  States  y.  Lee^  13  Pet.  107.  There  are  deciBions  to  the 
contrary,  to  which  we  have  been  referred,  and  which  we  hare 
considered,  but  the  general  rale  is  as  we  have  stated  in  the 
foregoing  authorities.  We  have  no  express  statute  in  Vir- 
ginia requiring  foreign  naortgages  to  be  recorded,  and  the 
weight  of  authority  is  that  in  such  case  our  recording  acts 
do  not  apply  to  them.  The  circuit  court  of  Franklin  county 
decided  otherwise  on  both  these  propositions,  and  we  think 
the  decision  of  that  court  was  erroneous;  and  the  decree 
appealed  from  must  be  reversed  and  annulled;  and  such 
decree  rendered  here  as  the  said  circuit  court  ought  to  have 
rendered. 
Decree  reversed.  __^ 

OHAmL  MOBTQAQIS  —  REMOVAL  OV  PrOFIRTT  TO  ANOTHXR  STATI.  ^ 

Tbe  remoTil  to  another  state  of  property  which  U  sabjeot  to  a  ohatttl 
mortgage  duly  executed  and  recorded  in  the  state  where  the  property  is 
•itoated  when  it  was  made  does  not  destroy  the  lien,  ahd  the  mortgage 
nay  be  enforced  against  an  innocent  purchaser:  Hcundky  r.  Harritp  48 
Kan.  e06i  SO  Am.  St  Rep.  922,  and  note,  with  the  oases  oollocted. 


Vibginia  Land  Company  v.  Haupt, 

(90  VnanaA,  681] 

CSRPOSATIOVS—SnBSOEIFTIOll  TO  StOGK—RiQHT   TO  RsPtTDIATI. — ^A   pST- 

son  fraudulently  induced  by  an  agent  or  promoter  of  a  corporation 
to  subscribe  to  its  capital  stock  may  at  his  option  repudiate  the  con- 
traet^  and  the  fraud  may  oonsist  as  well  in  the  suppression  of  what  is 
true  as  in  the  representation  of  what  is  false. 
OompOBATioirs.— SoBaoaiPTioH  to  Stock— Waivbb  ov  Riobv  to  Rapgin- 
ATX— The  right  to  repudiate  a  subeoription  to  the  capital  stock  of  a 
corporation  induced  by  the  fraud  of  its  promoter  is  not  waired  by  the 
faot  that  the  subscriber  has  given  the  promoter  a  proxy  to  represent 
him  at  the  first  meeting  of  stockholders,  at  which  the  fraud  inducing 
the  subscription  is  for  the  first  time  disclosed.  The  subaoriber  eannot 
be  affected  by  notice  to  the  promoter  of  what  the  latter  knew  from  tho 
beginning  and  did  not  disclose. 

OOEFOKATIOHS  —  fi^TOCK    SOBSCRIPTIOir  —  RiPUDIATIOir    OV    lOR   FrAUD  — 

NoncB— Laobxs— BoRDXN  ov  Proov.— Laches,  as  a  bar  to  a  subsortb> 
ir's  right  to  repudiate  his  subscription  to  the  capital  stock  of  a  oorpora- 
tion  for  fraud,  begins  to  run  only  from  the  time  when  the  subscriber  is 
first  chargeable  with  notice  that  a  fraud  has  been  perpetrated  upon 
him.  Mere  suspicions  or  random  statements  heard  in  publio  or  in 
stockholders'  meetings  do  not  necessarily  constitute  notioe;  bot^  after  a 
■nbsoriber's  suspicions  are  reasonably  aroused,  it  is  his  duty  to  inresti* 
gate  at  once,  and  the  burden  of  proof  is  upon  tha  oorporatioa  to  show 
Botioe  and  laohes  on  the  part  of  the  subscriber. 
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ITaUfl,  Robertson  A  RoberUon^  for  the  plaintiff  in  error. 
Oriffin  A  Olasgow^  for  the  defendant  in  error. 

**^  Lkwis,  p.  The  defendant  in  error  was  sned  hj  the 
Virginia  Land  Company  to  recover  certain  unpaid  aMess- 
ments  on  the  capital  stock  of  the  company,  aggregating  two 
thousand  eight  hundred  dollars.  The  principal  grounds 
of  defense  were:  1  Fraud  in  the  procuring  the  contract  of 
subscription;  and  2.  A  material  variance  between  the  pros* 
pectus  and  the  charter  of  the  company.  The  jury  found  for 
the  defendant,  and  the  court  refused  to  disturb  the  verdict. 

The  defendant  subscribed  to  the  stock  at  the  instance  of  one 
(yLeary,  who  was  a  real  estate  agent  at  Roanoke  and  one  of 
the  promoters  of  the  company.  It  was  proposed  in  the  pro^ 
pectus  ''  to  organise  a  company  for  the  purchase  of  a  certain 
tract  of  land,  lying  near  the  said  city,  containing  about  five 
hundred  and  fifty  acres,  and  to  lay  it  out  in  residence  lots, 
and  to  develop  its  natural  attractions/'  By  the  charter  sub- 
sequently  obtained  the  company  was  authorized  to  buy  land 
not  exceeding  five  thousand  acres;  also  personal  property^ 
and  to  issue  mortgage  bonds,  to  loan  money,  to  develop  lands; 
to  construct  street  railways,  and  to  use  cars  impelled  by  any 
kind  of  motive  power,  to  erect  and  operate  water,  gas,  and 
electric  works,  etc 

O'Leary  was  known  to  the  defendant  as  a  successful  busi- 
ness man,  and  his  name  headed  the  subscription  list  When 
he  solicited  the  defendant  to  subscribe  he  informed  him,  in 
answer  to  a  specific  inquiry,  that  the  land  proposed  to  be 
purchased  belonged  to  Yates,  Moormaw,  and  Moorman.  In 
point  of  fact  O'Leary  and  one  Christian,  another  subscriber 
to  the  stock  and  a  promoter  of  the  company,  held  options 
on  the  *'*  land,  which  fact  was  not  disclosed  to  the  defend- 
ant. O'Leary  recommended  the  stock  to  the  defendant  as  a 
desirable  investment,  and  upon  his  advice  the  defendant 
agreed  to  take  one  hundred  shares. 

After  the  organization  of  the  company  the  land  was  trans- 
ferred to  the  company,  and  in  consequence  O'Leary  and 
Christian  realized  a  large  profit 

The  company  was  chartered  early  in  March,  1890,  and  on 
the  19th  of  the  same  month  the  first  stockholders'  meeting 
was  held,  at  which  meeting  O'Leary  represented  the  defend- 
ant as  his  proxy.  At  the  same  meeting  an  assessment  of  ten 
per  cent  of  the  capital  stock  was  ordered,  notice  of  which  was 
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afterward  sent  to  the  defendant;  and  on  the  23d  of  the  en- 
suing Augnst  another  assessment  of  five  percent  was  ordered. 
Upon  receipt  of  notice  of  this  last  assessment  the  defendant 
wrote  the  secretary  of  the  company,  as  follows: 

^  Dbab  Sib:  I  have  your  notice  of  September  Ist,  calling 
for  an  assessment  of  $500 — ^five  per  cent  on  100  shares  on  your 
stock.  If  you  will  please  refer  to  my  letter  of  April  28th, 
addressed  to  your  treasurer,  you  will  notice  that  I  am  not  a 
stockholder  in  your  company.  Although  I  have  never  re- 
ceived a  reply  to  this  letter  I  take  it  that  in  the  absence  of 
such  acknowledgment  my  stock  was,  as  a  matter  of  oourse, 
canceled.  So  that  there  may  be  no  further  misunderstand- 
ing in  the  matter,  however,  I  beg  to  advise  that  I  am  not  a 
stockholder  in  the  Virginia  Land  Company,  having  paid  no 
assessments  whatever  on  the  subscription." 

In  the  notice  of  the  ten  per  cent  assessment  of  March  19, 
1890,  it  was  said:  ^'This  amount  must  be  paid  promptly  or 
the  stock  will  be  declared  forfeited,"  and  in  response  to  this 
the  defendant's  letter  of  the  28th  of  April,  above  referred  to, 
was  written,  which  is  as  follows: 

^'  Deab  Sib:  I  have  your  favor  of  the  24th  instant,  calling 
attention  to  ten  per  cent  assessment  on  the  Virginia  Land 
Company's  stock,  and  in  reply  beg  to  say  that  recent  financial 
***  arrangements  in  another  direction  that  I  am  suddenly 
called  upon  to  provide  for  will  make  it  impossible  for  me  to 
pay  this  assessment  now;  and  to  prevent  delays,  as  well  as  to 
avoid  being  a  hindrance  in  any  way  to  the  success  of  the 
company,  I  will  be  glad  if  you  will  consider  my  stock  for- 
feited, as  provided  for  in  notice  of  assessment.  •  ,  .  •  I  will 
be  glad,  therefore,  if  you  will  dispose  of  my  stock  to  other 
parties.  I  have  been  informed  that  the  stock  is  selling  at  a 
premium,  so  that  I  presume  there  will  be  no  difficulty  in 
doing  this.  Having  paid  nothing  on  the  stock,  I  am,  of 
course,  not  entitled  to  any  thing  from  iV 

At  the  trial  the  defendant  testified  that  when  he  subscribed 
to  the  stock  he  had  no  other  information  respecting  the  pro- 
posed enterprise  than  such  as  he  obtained  from  the  prospectus 
and  what  was  told  him  by  O'Leary;  that  he  was  induced  to 
subscribe  by  the  urgent  solicitation  of  O'Leary,  in  whose 
judgment  and  integrity  he  had  confidence,  and  who  recom- 
mended the  stock  as  a  good  investment  He  also  testified 
that  he  had  no  idea  that  O'Leary  was  interested  in  the  land 
which  it  was  proposed  to  buy  otherwise  than  as  a  stockholder^ 
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and  that  so  far  from  the  fact  being  disclosed  to  hinip  OXeary, 
when  qoeetioned  on  the  subject,  represented  that  it  belonged 
to  Yates,  Moormaw,  and  Moorman.  He  testified,  farther, 
that  he  would  not  have  consented  to  subscribe  had  he  known 
of  the  promoters'  interest  in  the  land,  and  that  he  had  no 
intimatioa  of  any  such  thing  as  '^a  promoters'  fund"  until 
asToral  weeks  after  he  had  subscribed. 

The  court,  among  other  things,  instructed  the  juiy  thai 
if  they  belieVed  from  the  evidence  that  O'Leary  and  Chris- 
tian held  options  on  the  land,  and  that  O'Leary  induced  the 
defendant  to  subscribe  in  ignorance  of  that  fact,  relying  on 
his  (O'Leary's)  supposed  disinterested  and  superior  judgment, 
and  that  he,  the  defendant,  was  thereby  misled,  to  his  injury, 
into  making  a  contract  that  he  otherwise  would  not  have 
made,  then  the  subscription  was  voidable  at  his  option* 

**^  This  instruction  propounds  the  law  correctly.  The 
authorities  are  abundant  in  support  of  the  general  rule  that 
a  person  fraudulently  induced  by  an  agent  of  a  corporation 
— and  a  promoter  is  an  agent — ^to  subscribe  to  its  capital 
stock  may,  at  his  option,  repudiate  the  contract;  and  a  fraud 
may  consist  as  well  in  the  suppression  of  what  is  true  as  in 
the  represenUtion  of  what  is  false.  Indeed,  the  law  is,  that 
,  where  the  person  solicited  to  subscribe  has  no  other  informap 
tion  on  the  subject  than  that  which  the  agent  chooses  to  con- 
vey, the  statements  of  the  agent  ought  to  be  characterised  by 
the  utmost  candor  and  honesty:  1  Cook  on  Stocks  and  Stock- 
holders, 8d  ed.,  sec.  147;  Crump  v.  United  Staie$  Min,  Ca^  7 
Gratt  862;  56  Am.  Dec.  116;  Bosher  v.  Richmond  ste.  Lmd 
Co.,  89  Va.  455;  87  Am.  St.  Rep.  879;  Direetan  eie.  ▼.  JTmcA, 
L.  R.  2  H.  L.  App.  Cas.  99. 

It  is  contended,  however,  that  the  defendant  has,  bj  his 
conduct,  waived  the  right  to  annul  the  contract  in  question. 
But  there  can  be  no  waiver  in  a  case  of  this  sort  without 
knowledge  of  the  facts,  and  such  knowledge  on  the  part  of 
the  defendant  has  not  been  shown.  He  says  he  had  an  inti- 
mation, a  few  weeks  after  the  organisation  of  the  company, 
that  there  was  a  large  promoters'  fund,  but  as  to  who  were 
the  parties  interested  in  the  fund  he  was  not  informed.  He 
made  inquiry  on  the  subject,  but  could  ascertain  nothing 
definite,  and  relied,  he  says,  on  his  letter  of  the  28th  of  April, 
in  reply  to  the  notice  of  the  first  assessment,  to  which  be 
received  no  reply.  And  afterward,  when  notified  of  the  fiwe 
per  cent  assessment|  he  promptly  replied,  calling  attention  to 
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his  said  letter,  and  saving  be  was  not  a  stockholder.  He 
also  called  the  attention  of  one  of  the  directors  of  the  coin« 
panj  to  the  intimation  he  had  had  in  regard  to  the  promo- 
ters' fund,  and  informed  him  that  he  repudiated  the  contract. 

It  is  true  he  gave  a  proxy  to  O'Leary  to  represent  him  at 
tiie  first  stockholders'  meeting,  at  which  meeting  the  facts  in 
regard  to  the  promoters'  options  on  the  land  were  disclosed, 
But,  as  was  well  said  in  the  argument  at  the  bar,  it  would  be 
**^  absurd  to  hold  that  he  was  affected  bj  notice  to  O'Learj 
of  what  the  latter  knew  from  the  beginning,  and  failed  to  dis- 
close to  him.  And  if  he  was  not  affected  bj  notice  to  O'Leary, 
then  there  is  no  proof  that  he  received  any  certain  informa- 
tion of  the  facts  constituting  the  fraud  complained  of  before 
the  institution  of  the  present  action. 

In  treating  of  laches  as  a  bar  to  thesubs  criber's  remedies 
Cook  says:  *'  The  date  from  which  laches  begins  to  run  is  the 
time  when  the  subscriber  is  first  chargeable  with  notice  that 
a  fraud  has  been  perpetrated  upon  him.  Mere  suspicions  or 
random  statements  heard  in  public  or  in  stockholders'  meet- 
ings do  not  necessarily  constitute  notice.  But,  after  a  sub- 
Bcriber's  suspicions  are  reasonably  aroused,  it  is  his  duty  to 
investigate  at  once.  The  corporation  has  the  burden  of  proof 
in  asserting  that  the  subscriber  had  notice  and  was  guilty  of 
laches":  1  Cook  on  Stocks  and  Stockholders,  3d  ed.,  sec.  162. 

Applying  these  principles  to  the  present  case  we  are  of 
opinion  that,  upon  the  ground  of  fraud,  the  case  is  with  the 
defendant,  and  that  there  has  been  no  waiver  of  the  fraud  on 
his  part;  and  as  this  view  is  decisive  of  the  case,  it  is  needless 
to  consider  whether  the  case  is  within  the  ruling  in  Norwich 
Loch  MJg.  Co.  v.  Hochaday,  89  Va.  657,  on  the  ground  of  a 
▼ariance  between  the  prospectus  and  the  charter  of  the  com* 
3>any. 

There  were  a  number  of  exceptions  taken  to  rulings  of  the 
court  during  the  progress  of  the  trial,  to  review  which,  sm- 
aUm^  would  extend  this  opinion  to  a  great  length.  It  is 
enough  to  say,  in  this  connection,  that  the  case  was  sub* 
mitted  to  the  jury  in  substantial  conformity  with  the  views 
expressed  in  this  opinion,  and  that  the  judgment  most  be 
aflSrmed. 

Judgment  affirmed.  ^^^^ 

Ths  OMe  of  Wekiffer  v.  JMknumd  Ie$  MaehiM  Cdi,  90  Ta.  7IIS,  wm  nprni 
m  bill  filed  for  the  resciMion  of  eubeoriptione  to  the  etook  of  a  corporation, 
tmd  to  rocover  money  paid  thereon,  on  the  ground  that  each  sabeoriptione 
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wtf  faidooad  by  frandoleiit  represeiitationflv  eonsistuig  of  »  writtni  lUi^ 
nMnt  tamed  and  aignad  by  tha  aecretary  and  treaaarar  of  the  oompany,  pnr^ 
porting  to  htkf  been  taken  from  iia  books,  repreaenting  the  oorpocation  la 
be  in  a  proaperons  oondition,  with  a  net  aurploa  of  twenty-aeran  thoaiaad 
nine  bnndred  and  thirty-three  dollara  and  alxty-aeTen  oenta.  The  bill  far- 
ther alleged  that  aome  montha  after  the  anbaoriptiona  were  made  the  eoai- 
plainanta  for  the  firat  time  learned  that  they  had  been  deoeired  by  tiie 
omiaaion  from  anch  atatement  of  the  fact  that  the  corporation  waa  liable  ta 
one  Johnaon  for  paid-up  atook  in  the  aum  of  twenty-aeTon  thonaand  doUan^ 
and  that  npon  an  explanation  being  demanded,  "  the  offioera  of  the  com- 
pany again  aueceeded  in  pulling  the  wool  over  complainant'a  eyea"  by  rep- 
reeentationa  that  the  corporation  had  earned  and  would  forthwith  declare  a 
diridend  of  forty  per  oenk  That  the  matter  waa  allowed  to  proceed,  aad 
that  no  diTidend  waa  declared,  though  demanded  by  the  oomplaioantL 
That  the  corporation  aent  out  anbaequent  written  atatementa,  each  ahowtog 
the  oorporation  to  be  in  a  leaa  floariahing  condition,  and  all  containing  mil- 
leading  and  fraudulent  repreaentationa,  and  that  the  corporation  la  hope* 
leaaly  tnaoWent,  Thia  bill  waa  demurred  to  aa  failing  to  atate  a  cause  of 
action.  The  demurrer  waa  anatained,  the  bill  dismiaaed,  and  oompUinaati 
asked  for  and  obtained  a  writ  of  error.  The  supreme  courts  in  affirmiiig  the 
Judgment  of  the  lower  court,  aaid: 

"A  contract  to  purchase  atock  induced  by  fraudulent  lepreaentatioiis  ii 
not  Toid,  but  only  Toidable,  at  the  option  of  the  purchaser.  If,  aa  was  said 
in  Boihar  y.  Richmond  etc  Land  Co.,  89  Va.  455,  37  Ani.  St.  Bep.  879,  ths 
representations  are  made  by  promoters,  or  by  a  prospectus,  the  inaoesBt 
aubscriber  n^ay  rely  upon  them  without  iuTcstigation.  Ordinarily,  hov- 
erer,  where  the  rights  of  creditors  are  eouoerned,  he  muat  exerdae  reasae- 
able  care  and  Tigilance  in  discoTcring  the  fraud,  and  in  any  eaae  he  mast^ 
upon  diaoorery  of  the  fraud,  promptly  repudiate  the  purchase.  He  has  aa 
right  to  hold  on  to  the  atock  in  the  hope  or  expectation  of  realizing  a  profit 
therefrom,  and,  ^iling^in  this^  to  diaaffirm  the  contract.  Hence,  if  after 
diacoTering  the  fraud,  he  demanda  or  receivea  a  diTidend,  or  continues  to 
act  aa  a  atockholder,  or  doea  any  act  inconsistent  with  an  intention  to  dis- 
affirm the  contract^  he  will  be  held  to  have  waired  the  fraud. 

"As  was  said  by  the  master  of  the  rolls  in  AMey't  ctue,  K  B.  9  E^  863: 
*  The  leading  principle  in  all  these  caaea  ia  thia:  A  man  muat  not  play  fast 
and  looae;  he  muat  not  aay,  "I  will  abide  by  the  comoany,  if  anccearfsl, 
and  I  will  leaTC  the  company  if  it  faila";  and,  therefore,  whenever  a  mis* 
repreaentation  ia  made  of  which  any  one  of  the  ahareholdera  haa  notice^  and 
can  take  adrantage  to  avoid  hia  contract  with  the  company,  it  ia  his  doty 
to  determine  at  once  whether  he  will  depart  from  the  company  or  whether 
he  wiU  remain  a  member.'  The  sapie  principle  haa  been  recognised  ia 
nnmeroua  caaea,  Bngliah  and  American.  Indeed,  it  ia  fundamental,  and 
raata  npon  a  twofold  reason,  vis;  1.  Because  the  subscriber's  remaining  ia 
the  company  may  induce  othera,  npon  the  credit  of  hia  name,  to  beoonm 
members;  and  2.  Because  it  may  likewise  induce  othera  to  giye  oedit  to 
the  company  for  the  aame  reaaon:  OgMe  t.  Knox  Ins,  Co»,  22  How.  380; 
Upton  ▼.  TribiUiodc,  91  U.  &  45;  Upton  y.  EngUhart,  8  DilL  496;  1  Ooekoa 
Stocks  and  Stockholdera,  8d  ed.,  aeca.  161,  160,  165,  and  caaea  cited." 

GoRFOBATXoKs— SiTBSCBimoir  TO  Stook—Rigbt  to  Avoid  tor  Fbavh.— 
If  a  subeoription  for  aharea  of  corporate  atook  has  been  obtained  by  firaoda- 
lent  repraeentationa  it  may  be  annulled  by  the  aubacribera  at  any  time 
before  other  eqnttiea  have  tnterrened:  BotiiMt  T.  Bkkmmd  m.  Lamd  ih% 
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M  Va.  455;  87  Am.  St.  Rep.  879,  and  note.  This  qnatHon  will  1m  hmaA 
thoroughly  treated  in  the  extended  notee  to  Tkompmm  t*  /feno  Am.  BmA^ 
S  Am.  St  Bep.  824;  Parker  ▼.  TkmmoM^  81  Am.  Dm.  401,  tod  JWmWi  0km 
Ox  T.  itlMMMier,  9  Am.  Dm.  86w 
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[W  VXBOXMXA,  087.] 

llAarsE  ARB  SnTAHT— Risk  not  Assvued  bt  Emplotbl^A  laborer  who 
doe*  not  know  of  an  unusual  and  increased  danger  known  to  his  em- 
ployer, but  who  goes  into  a  ditch  and  digs  it  to  twice  its  usual  depth 
under  peremptory  orders  from  his  employer  or  superior  employee,  does 
not  assume  the  risk  of  an  injury  received  from  the  oaTing  in  of  the 
sides  of  the  ditch,  and  may  recoTer  from  his  negligent  employer. 

llAnvR  AHD  Skbtavt— Injctrt  from  Imorkassd  Risk — Burdrn  of  Proof. 
If  a  serrant  shows  that  his  injury  was  caused  by  an  increased  risk,  and 
one  not  ordinarily  incident  to  his  employment,  but  growing  oat  of  the 
master's  negligence,  the  burden  of  proof  is  upon  the  master  to  show 
that  the  serrant  knew  of  and  understood  the  increased  danger. 

ICastre  AMD  Srryant— Incrkassd  Risk — Comtributort  Niougbitoi.-* 
If  the  master  or  ▼ice-principal  orders  a  senrant  into  a  place  of  danger^ 
and  the  latter  obeys,  thereby  receiTing  an  injury,  he  does  not  lose  his 
remedy  sgainst  the  master  on  the  ground  of  contributory  negligenes^ 
unless  the  danger  is  so  glaring  that  no  prudent  man  would  hare  eoc 
tared  Into  il^  eTen  when,  like  the  serraut^  he  is  not  entirely  frM  to 
ehoooe.     * 

Brown  &  Mwxrt^  for  the  plaintiff  in  error. 

£.  O.  Jacluxm  atii  W.  D.  Tomphim^  for  the  defendant  in 
error. 


Fauntlbroy,  J.  This  suit  is  for  damages  for  an  in- 
jnrj  received  by  the  plaintiff  while  in  the  employ  of  the 
defendant  company  grading  the  track  of  its  road. 

After  all  the  evidence  bad  been  introduced  the  ooart  gave 
four  instructions  asked  for  by  the  plaintiff,  which  were 
excepted  to  by  the  defendant,  and  gave  six  instructions 
asked  for  by  the  defendant,  which  were  excepted  to  by  the 
plaintiff.  The  jury  found  for  the  plaintiff,  and  assessed 
eleven  hundred  dollars  damages. 

The  defendant  moved  to  set  aside  the  verdict  and  for  a 
new  trial,  on  the  ground  that  the  verdict  is  contrary  to  the 
evidence  and  law  of  the  case,  which  motion  the  oourt  over- 
ruled and  entered  the  judgment  oomplained  of^  upon  fjbm 

finding  of  the  jury. 

Am,  sk.  bit.,  vol  xijv.^m 
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The  defendant  excepted  to  the  action  of  the  court,  and  tbe 
evidence  is  certified. 

The  plaintiff  in  error  aBsigns  for  error  that  the  judgmeni 
is  erroneous,  in  that  the  court  overruled  the  motion  to  set 
aside  the  verdict  of  the  jury,  as  contrary  to  the  law  and  the 
evidence,  and  to  grant  a  new  trial;'  and  that  the  instructions 
given  to  the  jury,  on  the  prayer  of  the  plaintiff,  areerroneoos. 

The  appellee,  Ward,  received  severe  and  permanent  injury 
by  the  caving  in  of  the  side  of  a  chamber,  or  *' ground  hog- 
hole,"  as  known  in  the  parlance  of  railroad  track  grading, 
eighteen  inches  wide,  thirteen  feet  deep,  and  twelve  feet  into 
the  mass  of  impending  earth  to  be  excavated  and  removed, 
in  which  he  was  working  in  the  employ  of  the  defendant 
oompany,  and  into  which  he  was  specifically  and  perempto- 
rily ordered  to  go  and  dig  and  excavate  it  deeper,  after  he 
had  dug  it,  and  shoveled  out  the  earth,  to  even  a  greater 
depth  than  was  the  customary  and  prudent  depth,  by  the 
supervising  and  authoritative  ^^boss"  in  charge  of  the  work 
as  the  agent  of  the  appellant. 

The  defendant  company  claims  that  the  evidence  failed  to 
***  show  any  negligence  on  the  part  of  the  company,  and 
that  the  plaintiff  knew,  or  ought  to  have  known,  of  the  dan- 
ger of  the  place  and  character  of  the  work;  and  that  he  as- 
sumed the  risk  incident  to  his  employment. 

The  evidence  is  certified,  and  in  reviewing  the  finding  of 
the  jury  upon  the  facts  we  are  confined  to  the  evidence  for 
the  appellee  where  there  is  any  conflict.  Abundant  evidence 
was  introduced  by  the  plaintiff  (who  is  appellee  here)  to 
show  that  the  place  in  which  he  worked,  and  the  method  of 
the  work,  as  ordered  and  conducted  by  the  defendant,  wer& 
not  reasonably  safe,  and  that  the  agent  of  the  company  in 
charge  of  the  digging  and  excavating  did  not  adopt  or  observe 
the  requisite  and  usual  caution  to  prevent  or  guard  against 
the  extreme  danger  of  the  work  into  which  he  specifically 
and  positively  ordered  the  appellee  to  go,  and  which  proxi- 
mately caused  his  severe  and  lasting  injury.  The  soil  or 
earth  in  which  the  defendant  company  was  constructing  its 
roadbed  was  treacherous  at  this  place — ^rotten  and  seamj; 
and  the  evidence  shows  that  it  was  known  to  the  company's 
agent  and  representative  to  be  dangerous  to  work  in  by  sink- 
ing chambers  and  undermining  and  breaking  off  the  forehead 
or  blocked  out  mass.  Their  foreman,  who  ordered  the  a(»pel» 
lee  to  go  back  into  the  hoghole  and  sink  it  to  the  unusoal 
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and  dangerous  depth  of  thirteen  feet,  knew  of  the  risk  of 
the  undertaking,  and  expressed  his  fear  that  he  would  get 
his  men  killed  in  the  chambers  by  the  falling  in  of  the  sides 
of  the  rotten,  loose,  and  seamy  earth;  and  only  a  day  or  two 
before  the  accident  which  injured  the  appellee  one  of  the 
chambers  near  by  caved  in  because  of  the  character  of  the 
earth  and  the  unsupported  sides  of  the  ''hoghole/'  After 
Ware,  the  appellee,  had  sunk  the  chamber  in  which  the 
accident  occurred  to  the  usual  depth  to  which  they  had  been 
sinking  them  he  came  out  to  break  off  the  forehead  as  the 
usual  precaution  for  safety.  Long,  the  standing  boss,  was 
peremptorily  ordered  by  Hanks,  the  walking  and  chief  boss, 
without  even  a  look  or  glance  of  inspection  **^  by  either  of 
them,  to  send  Ward  in  again  to  sink  the  chamber  deeper. 
Long  gave  the  order  to  Ward  as  coming  from  Hanks,  which 
Ward  obeyeil;  and,  when  he  had  dug  and  shoveled  out  the 
chamber  to  the  depth  of  thirteen  feet,  one  of  the  unsupported 
sides  fell  in  and  crushed  the  appellee  under  the  weight  of  the 
fallen  mass,  causing  to  him  painful  and  permanent  injury. 
Herejs  a  distinct  act  of  positive  negligence  and  recklessness 
of  the  authoritative  agent  of  the  defendant  company,  by  which, 
proximately  and  directly,  a  day  laborer,  who  was  bound  to 
obey  the  orders  of  his  superior,  was  severely  injured  and  dis- 
abled for  life. 

It  is  argued  that  the  appellee,  Ward,  must  be  presumed 
to  have  known,  and  was  in  duty  bound  to  observe,  the  dan« 
gerous  character  of  the  work,  and  therefore  he  assumed  the 
danger  incident  to  his  employment.     He  swears  positively 
that  he  did  not  know  of  the  danger  of  his  situation  and  sur- 
roundings; and  the  jury  found,  as  a  fact,  that  he  was  not 
guilty  of  contributory  negligence  in  obeying  the  specific  and 
positive  order  of  his  superiors  to  return  into  the  chamber 
and  sink  it  deeper.     Hanks  and  Long  knew  of  the  danger, 
and  the  duty  of  careful  and  constant  inspection  of  the  situa- 
tion and  progress  of  the  work,  to  detect  and  provide  against 
danger  and   injury  to   the   laborer  who  was   digging  and 
ahoveling  dirt  in  this  narrow,  deep,  and  dark  ditch,  was 
wholly  neglected  by  them  to  the  serious  injury  of  the  defend- 
ant's employee.    An  employee  assumes  such  risks  as  are 
incident  to  his  employment  and  do  not  arise  or  ensue  from 
the  negligenoe  of  his  employer,  or  his  deputies  in  authority 
OTer  him  -and  his  work;  but  the  evidence  in  this  case  estab* 
liehea  the  fact  that  the  aooident  would  not  have  happened 
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but  for  the  groes  recklessness  of  the  defendant  company's 
agent.  The  osual  plan  of  doing  this  work  had  been  to  sink 
the  chamber  six  or  eight  feet,  and  then  ^^  break  off"  the 
loosened  and  undermined  forehead  or  impending  mass,  be- 
fore beginning  to  sink  the  chamber  deeper.  Had  this  beea 
observed  in  this  case  there  could  be  but  little  or  no  danger 
of  **^  serious  injury,  because  the  walls  being  low  were  not 
likely  to  fall;  and  if  they  should  commence  to  fall  the  woik- 
men  could  save  themselTcs  by  getting  out,  which  it  was 
impossible  for  Ward  to  do  in  a  narrow  cell  only  eighteen 
inches  wide  and  thirteen  feet  deep,  into  which  he  was  ordered 
to  work,  and  to  sink  the  chamber  several  feet  deeper  than  wae 
usual;  and  that,  too,  in  earth  more  dangerous  and  treacher. 
ous  than  had  been  encountered  in  the  work  before  reaching 
the  cut  where  the  accident  and  the  injury  happened. 

When  the  servant  shows  that  his  injury  was  in  conseqneneei 
of  an  increased  risk,  and  one  not  ordinarily  incident  to  his 
employment,  but  growing  out  of  the  master's  negligence,  the 
burden  of  proof  is  upon  the  master  to  show  that  the  servant 
knew  of  and  understood  the  increased  danger:  Stooboda  ▼• 
Ward,  40  Mich.  420-424. 

^'  If  he  knew,  or  reasonably  ought  to  have  known,  the  pres- 
ence of  danger  to  him  in  the  course  of  his  employment  of  the 
cattle  chute  in  question,  and  saw  fit,  notwithstanding,  to  con- 
tinue in  his  employment,  he  might  be  held  to  answer  the 
extraordinary  risk,  as  well  as  the  ordinary  risks  of  his  ser- 
vice. But  it  appears  to  us  that  this  consequence  of  acqui- 
escence ought  to  rest  on  positive  knowledge  of  precise  dangers 
assumed — not  on  vague  surmises  of  possibility  of  danger^: 
Doney  v.  PhiUips  etc.  Co.,  42  Wis.  583. 

If  an  employee,  without  specific  command  as  to  time  and 
manner,  uses  an  obviously  defective  implement,  the  defisct 
alike  open  to  the  observation  and  within  the  comprehensioa 
of  both  employer  and  employee,  both  stand  upon  common 
ground,  and  no  recovery  can  be  had  for  a  resulting  injury  to 
either;  but  when  the  servant  acts  under  the  orders  of  his 
roaster,  and  is  injured,  the  rule  is  different^  for  then  it  can* 
not  be  said,  with  any  degree  of  reason,  that  the  master  and 
servant  stand  on  equal  footing,  even  though  they  have  equal 
knowledge  of  the  danger.  The  servant  occupies  a  position  of 
subordination,  and  may  rely  upon  the  skill  and  knowledge  of 
his  master^  and  is  not  free  to  ^*  aot  on  his  «wa  suspft- 


Jane,  1894.]    Norfolk  xtc.  R.  R.  Co.  v.  Ward.  949 

dons'':  Iran  Ship  etc.  Works  ▼.  Nuttatt,  119  Pa.  8t  149; 
Shortd  ▼.  St.  Joseph,  1C4  Mo.  114;  24  Am.  St  Rep.  817. 

^  If,  therefore,  the  master  orders  the  servant  into  a  situa- 
iion  of  danger,  and  he  obeys,  and  is  thereby  injnred,  the  law 
will  not  deny  him  a  remedy  against  the  master  on  the  ground 
of  contributory  negligence,  unless  the  danger  was  so  glaring 
that  no  prudent  man  would  have  entered  into  it,  even  when, 
like  the  servant,  he  was  not  entirely  free  to  choose.  The 
same  rule  has  been  applied,  and  with  sound  reason,  where 
the  person  injured  was  ordered  into  a  service  of  peculiar 
danger,  such  as  he  did  not  undertake  to  perform,  by  another 
servant  standing  toward  him  in  the  relation  of  superior  or 
▼ice-principal,  and  if  he  obeys  such  an  order  and  is  injured 
he  may  recover  damages;  the  law  will  not  declare  his  act  of 
obedience  negligence  per  m,  but  will  leave  it  to  the  jury  to 
Bay  whether  he  ought  to  obey  or  not":  Thompson  on  Negli- 
gence,  975.  **  Where  there  is  any  doubt  whether  the  employee 
was  acquainted,  or  ought  to  have  been  acquainted,  with  the 
risk  the  determination  of  the  question  is  necessarily  with  the 
jury  ":  Rummell  v.  Dilworth,  111  Pa.  St.  843.  The  foregoing 
principles  of  law  are  directly  applicable  to  the  facts  of  this 
case.  Of  the  instructions  given  by  the  court  it  is  enough  to 
say  that  they  correctly  state  the  law,  and  there  is  nothing  in 
them  of  which  the  appellant  can  complain.  Our  judgment 
is  to  affirm  the  judgment  of  the  circuit  oourt  of  OarroU 
county. 

Judgment  affirmed.  

V.ABTEM  AKD  SbRVANT— AsSUMFriOll  OF  RiSKS— UmITSUAL  OB  InOBSASKD 

Dahgkr. — ^A  tervaat  does  not  aisame  the  mk  of  an  anura«l  and  extnuNS 
dinary  hanrd  not  oontemplated  in  hit  employment:  Colorado  eU^  Ry.  Co.  v. 
Ifaplon,  17  CoL  601;  Si  Am.  St.  Rep.  835,  and  note;  LouUmOo  He.  B^.  Co. 
▼.  Hauning,  ISl  Ind.  628;  Si  Am.  St  Rep.  448.  and  note,  with  the  csms 
ec^leoted;  IMg  ▼•  Scherman,  146  Bl.  540;  37  Am.  St  Rep.  191,  and  note. 
An  employee^  when  he  enters  npon  hii  service,  assumes  the  ordinary  risks 
ineident  tiieroto,  and  also  the  extraordinary  risks  of  which  he  has  notice,  or 
of  whioh,  in  tho  nsnal  exeroise  of  his  faonlties,  ho  ongfai  to  hare  notioex 
Somr.  NoriUmPae.  M.S.Oo.,2V.  Dak.  128;  88  Am.  St  Bapw  766^  and 
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Commonwealth  v.  Charlottbsvillb   Perpbtual 
Building  and  Loan  Company. 

[90  VlBOmiA,  TML] 

Xaxatiok  ot  Sbabh  or  Gorporatb  Stock  it  oofc  »  tax  oa  Um  etpitid 
stock  of  the  corporatioo,  as  they  represent  different  property  intereitib 
are  diatinot  aabjecU  of  taxation,  and  the  taxation  of  t>oUi  is  not  doaUt 
taxation. 

TaxATioir  or  Sharh  or  Stock  and  or  Capital  or  Corvokatiovs.— A 
■tatate  taxing  tbo  **  capital  including  money,  crediti^  or  other  thine 
inTeated,"  and  **the  valne  of  all  capital  of  iucorponted  joiot  iteek 
oompanies  not  otherwiie  taxed,"  aathorizet  the  taxation,  both  of  te 
eapital  stock  not  otherwise  taxed  and  the  shares  of  stock  in  each  oom- 
panies, held  by  resident  and  nonresident  shareholders. 

Appeal  from  a  jadgment  correcting  certain  alleged  errone- 
ous asBessments  of  taxes,  and  refunding  certain  taxes  alleged 
to  have  been  illegally  exacted  on  the  capital  stock  of  aa  qd* 
incorporated  joint  stock  company. 

/Z.  T.  Scott^  attorney  general^  for  the  appellant. 

O.  PerkinSj  for  the  appellee. 

^•*  Lewis,  P.  The  question  to  be  determined  is,  whelbw 
the  capital  stock  of  the  appellee,  the  Charlottesville  Perpet- 
ual Building  and  Loan  Company,  an  incorporated  joiot 
Btock  company,  is  taxed  by  the  third  subdivisioD  of  the 
eighth  section  of  the  revenue  law  of  1890,  or  whether,  if  it  is 
taxed  at  all,  the  tax  thereon  is  included  in  the  tax  impoeed 
on  the  shares  in  the  hands  of  the  stockholders  by  the  second 
subdivision  of  the  sume  section.  These  subsections,  upon  the 
construction  of  which  the  case  turns,  are  as  follows,  to  wit: 

**2.  He  [the  commissioner]  shall  ascertain  froiQ  eacli 
person  in  his  district,  city,  or  town  the  value  of  capital,  io* 
eluding  moneys,  credits,  or  other  thing  remaining  invested, 
whether  said  investment  was  made  originally  in  thisoraoj 
other  state  or  country,  and  the  value  of  all  capital  loaned, 
used,  or  employed  in  business  out  of  this  state  by  kimseli 
his  agent,  or  ottier  person  for  him. 

^3.  He  shall  ascertain  the  value  of  all  capital  of  iDOO^ 
porated  joint  stock  companies  not  other %vise  taxed;  bat  real 
estate  belonging  to  such  company  shall  no£  be  held  to  be 
capital,  but  shall  be  listed  and  taxed  as  property,  and  notai 
capital '':  Acts  1889-90,  p.  201. 

The  court  below  held  that  subsection  No.  2  taxes  the  sbarei 
of  a  joint  stock  company  in  the  hands  of  the  stockholdeo, 
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because  they  are  inyestments  within  the  meaning  of  the 
etatute;  ^*'  and,  further^  that  as  the  aggregate  of  the  shares 
represents  the  corporate  assets  of  every  description,  the  capi- 
tal of  the  company  is  not  to  be  listed  under  the  third  subseo- 
tion,  because  it  is  otherwise  taxed,  viz.,  by  the  preceding 
subsection. 

We  are  unable  to  concur  in  this  view.  We  agree  that  while 
shares  are  not  taxed  $o  nomine^  they  are  embraced  in  the 
second  subsection,  for  the  reason  given  by  the  corporation 
€0urt.  But  a  tax  on  the  shares  is  not  a  tax  on  the  capital. 
The  two  are  very  different  things.  The  capital  or  capital 
stock  belongs  to  the  corporation,  the  shares  to  individuals; 
and  being  different  property  interests,  and  consequently  dis- 
tinct subjects  of  taxation,  the  better  opinion  is  that  taxing 
both  is  not  double  taxation:  Burroughs  on  Taxation,  170; 
State  Bank  v.  City  of  Richmond^  79  Va.  113;  Farrington  v. 
Tennessee,  95  U.  S.  679. 

That  a  tax  on  the  shares  is  not  a  tax  on  the  capital  stock 
is  well  illustrated  by  a  number  of  oases  in  the  supreme  court 
of  the  United  States,  holding  that  while  the  shares  of  national 
banks  are  taxable  by  the  states,  their  capital  invested  in 
United  States  securities  is  not:  Van  Allen  v.  The  AssesaorSf  3 
Wall.  573;  National  Bank  v.  Commonwealth,  9  Wall.  353; 
Tennessee  v.  Whitworth,  117  U.  S.  129,  and  cases  cited. 

Now,  it  is  not  only  to  be  presumed  that  the  difference  be- 
tween the  capital  and  shares,  as  recognized  in  these  decisions 
and  in  all  the  authorities  on  the  subject,  was  known  to  the 
legislature,  but  the  fact  appears  affirmatively  from  the  seven- 
teenth section  of  the  statute,  which  exempts  from  taxation 
the  capital  of  banking  associations,  and  taxes  the  shares  of 
stock  to  the  stockholders.  Stress,  however,  was  laid  in  the 
argument  at  the  bar  on  the  fact  that  the  term  *'  capital "  is 
iised  as  well  in  the  second  as  in  tlie  third  subsection  above 
•quoted.  But  it  is  a  mistake  to  suppose  that  it  is  used  syn- 
•onymously  in  both.  In  the  second  it  signifies  money  or 
other  thing  invested,  and  therefore  includes,  as  we  have  said, 
shares  of  stock  in  the  hands  of  the  stockholder;  whereas  in 
the  third  it  signifies  the  capital  stock  of  ^*'  the  company; 
that  is,  the  aggregate  of  the  mutual  subscriptions  of  the  stock- 
holders, paid  in  as  the  basis  of  the  business  of  the  concern, 
and  which  belongs  to  the  company.  This  is  apparent  from 
the  language  of  the  statute. 

Moreover,  had  the  legislature  intended  to  tax  the  capital 
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of  joint  stock  oompanies  to  the  stockholders  its  intentioQ 
sorely  would  have  been  unmistakably  expressed;  and  if  such 
WAS  the  intention  in  enacting  the  second  subsection,  why,  w 
fiar  AS  the  question  involyed  in  the  present  case  is  concerned, 
was  the  third  enacted  at  all? 

The  appellee's  answer  to  this  is  rather  £incifoI  than  sound* 
The  argument  is  that  as  the  latter  subsection  speaks  of  cap- 
ital ''not  otherwise  taxed/'  its  purpose  is  to  tax  the  capi- 
tal merely  to  the  extent  that  the  holdings  of  nonresident  or 
otherwise  inaccessible  stockholders  cannot  be  reached.  But 
there  is  no  just  ground  for  this  contention.  The  statute,  if 
it  were  susceptible  of  such  a  construction,  would  indeed  be 
an  anomaly.  It  would,  moreover,  be  unconstitutional,  since 
to  collect  of  A  and  B  the  tax  on  the  shares  held  by  them,  re* 
spectively,  and  to  make  up  for  what  cannot  be  collected  of 
C,  a  nonresident  stockholder,  by  a  tax  on  the  capital  of  tbe 
company,  would  be  in  violation  of  the  constitutional  reqaif»* 
ment  that  taxation  shall  be  equal  and  uniform. 

It  is  contended,  also,  that  in  no  other  way  can  effect  be 
given  to  the  words  **  not  otherwise  taxed  "  than  by  holding 
that  the  capital  stock  of  joint  stock  companies  was  intended 
to  be  embraced  in  the  second  subsection,  as  there  is  no  other 
law  taxing  it.  It  may  be,  however,  that  there  are  some  com- 
panies in  the  state  whose  capital  stock,  by  their  charters  or 
other  special  provision,  is  taxed  differently,  though  we  aie 
not  advised  that  there  are  any  such.  The  provision,  more- 
over, of  the  third  subsection  is  a  general  one,  which  would 
adapt  itself  to  any  future  legislation  on  the  subjecL  But  be 
that  as  it  may,  the  point  is  not  a  controlling  one  in  the  case» 
because  only  by  ignoring  the  distinction  between  capital 
stock  and  capital  invested  ^^^  in  shares  of  stock,  which  was 
evidently  in  the  mind  of  the  legislature  when  the  statute  was 
passed,  can  the  case  be  brought  within  the  second  subsectioD, 
or  taken  out  of  the  operation  of  the  third. 

The  judgment  of  the  corporation  court  must  therefore  be 
reversed,  and  such  order  entered  here  as  that  court  ought  t» 
have  entered. 

Judgment  reversed* 


Taxatiov  ov  Shabsb  ov  OoaroRATS  Svook.— Stookholden  la  a 
Mrporation  torn  Uabk  to  taxation  on  their  tharet  although  the  capital  itook 
haa  also  paid  a  tax:  UmnphiB  ▼.  Btuley,  6  Baztw  S53;  32  Am.  Rap.  S32i  •^ 
note.  The  stock  of  a  oorporatioa  may  be  taxed  to  the  owner  indepemlaatlf 
of  taxation  upon  the  corporate  franchise  and  property:  Belo  t.  Cm 
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82  N.  C.  415;  83  Am.  Rep.  688.  Shares  la  corporatioiis  represent  tbe  oap- 
ttsl  stock.  If  the  capital  stock  is  taxed,  the  shares  ought  not  to  be;  anil  if 
the  ihares  are  taxed  the  capital  stock  onght  to  bo  exempt.  If  both  are 
taxed  there  would  bo  double  taxations  Board  </Oommr§»  T.  IkuAp  6  Mont^ 


Farinholt  v.  LuOKBARa 

[90  VneiiOA,  sn.] 

KnMmo2r»— liABomnia  Hah,  Who  u. — A  United  States  mail  carrier  is  a 
"laboring  person"  within  the  meaning  of  a  eonstitntional  provision  thai 
the  homestead  exemption  of  a  debtor  shall  not  extend  to  any  execution, 
order,  or  other  process  issued  on  any  demand  "for  serTices  rendered  by 
a  laboring  perwn  or  a  mechanie.** 

Appeal  from  an  order  dissolving  an  injunction.  Section 
1  of  article  2  of  tbe  constitution  of  Virginia  reads  as  follows: 
Section  !•  Every  householder  or  head  of  a  family  shall  be 
entitled,  in  addition  to  the  articles  now  exempt  from  levy  or 
distress  for  rent,  to  hold  exempt  from  levy,  seizure,  garnish- 
hient  or  sale,  under  any  execution,  order,  or  other  process, 
issued  on  any  demand  for  any  debt  heretofore  or  hereafter 
contracted,  his  real  or  personal  property,  or  either,  including 
money  and  debts  due  him,  whether  heretofore  or  hereafter 
acquired  or  contracted,  to  the  value  of  not  exceeding  two 
thousand  dollars  to  be  selected  by  him;  providedy  thnt  such 
exemption  shall  not  extend  to  any  execution,  order,  or  other 
process  issued  on  any  demand  •  .  •  •  for  services  rendered 
by  a  laboring  person  or  a  mechanic.'' 

^'^  HiNTON,  J.  The  bill  in  this  case  alleges  that  the 
plaintiff,  D.  A.  Farinholt,  in  August,  1875,  entered  into  a  con- 
tract with  one  Hardin  A.  Luck  hard  for  the  purpose  of  trans- 
porting the  United  States  mail  from  West  Point  to  Gloucester 
courthouse.  That  by  this  contract  Luckhard  obligated  him- 
self to  assign  and  transfer  all  orders  and  warrants  that  he 
should  receive  to  the  plaintiff.  It  charges  that  Luckhard,  in 
violation  of  his  contract,  had  assigned  one  of  said  warrants 
to  H.  R.  Pollard  to  secure  the  sum  of  sixty-five  dollars,  but 
that  there  was  a  balance  of  seventy-three  dollars  remaining 
in  the  hands  of  the  assignee  to  which  the  plaintiff  was 
entitled,  and  that  Luckhard  is  indebted  to  the  plaintiff  in  an 
amount  much  *'^  larger  than  the  amount  now  in  the  hands 
of  said  Pollard.  It  then  charges  that  Luckhard  is  insolvent^ 
and  asks  that  the  assignee^  Pollard,  may  be  enjoined  and 
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restraiDed  from  paying  over,  and  the  said  Luckbard  may  \m 
enjoined  from  collecting,  the  said  balance  until  a  common 
lawsuit,  which  was  then  pending,  for  the  recovery  of  damages 
under  said  contract,  could  be  determined.  The  injunction 
was  awarded,  but  on  the  hearing  of  the  cause  the  court 
^deciding  that  the  claim  of  homestead  asserted  in  the 
answer  (of  the  defendant  Luckbard)  embraces  the  $73,"  dis- 
solved the  injunction  and  dismissed  the  bilL 

The  plaintiff  asserts  that  he  is  a  '^  laboring  man''  within 
the  meaning  of  these  words  as  used  in  article  11,  section  1  of 
the  constitution  of  Virginia,  and  insists  that  Luckhard's 
claim  to  this  balance,  as  a  part  of  his  homestead  exemption, 
cannot  be  sustained,  as  against  the  claim  of  the  plaintiff 
thereto,  **for  services  rendered  as  a  laboring  person";  and 
this  is  the  single  question  to  be  determined,  and  it  depends 
upon  the  construction  which  must  be  given  to  the  phrase 
^Maboring  man.** 

Bouvier  defines  *Maborer''  as  *'a  servant  in  husbandry  or 
manufacture,  not  living  intra  mosnia^^  and  no  doubt  this  was 
the  original  technical  meaning  of  the  word.    It  was  usually 
applied  to  those  employed  in  toilsome  outdoor  work  as  dis- 
tinguished from  domestic  servants.      But  this  was  not  tba 
exact  sense  in  which  the  words  '*  laboring  person"  are  used 
in  the  constitution.     '*A  constitution,"  says  Allen,  J.,  in  a 
noted  case,  'Ms  an  instrument  of  government,  made  and 
adopted  by  the  people  for  practical  purposes  connected  with 
the  common  business  and  wants  of  human  life.     For  this 
reason  preeminently  every  word  in  it  should  be  expounded 
in  its  plain,  obvious  common  sense":  People  v.  New  York 
Cent.  R.  R.  Co.,  24  N.  Y.  486;  Oibhons  v,  Ogdeuy  9  Wheat 
188.    This  rule    has  a  direct  application  to  this  case.    It 
would  be  difficult,  if  not  impracticable,  to  give  any  general 
definition  of  the   words  ^Maboring   man"  which   would  at 
once  include  all  the  cases  falling  within  the  words  and  ex- 
clude those  falling  without     And  I  shall  not  attempt  to 
*^  do  so.     But  we  think  it  safe  to  say  that  the  word  'Ma* 
borer,"  when  used   in  its  ordinary  and  U8ual   acceptation, 
carries  with  it  the  idea  of  actual  physical  and  manual  exe^ 
tion  or  toil,  and  is  used  to  denote  that  class  of  persons  who 
literally  earn  their  bread  by  the  sweat  of  their  brows,  and  who 
perform  with  their  own  hands,  at  the  cost  of  considerahb 
physical  labor,  the  contracts  made  with  their  employers.    It 
is  in  this  sense  that  the  words  '*  laboring  man"  were  used 


Feb.  188&]  Fabinholt  v.  Luckhabd.  955 

in  the  conBtitution.  The  framers  of  that  instrumeniy  in  giv- 
ing to  a  large  class  of  people  a  homestead  exemption,  clearly 
designed  that  it  should  not  affect  that  class  of  persons  who 
were  dependent  upon  their  own  manual  labor  for  the  support 
of  themselves  and  their  families,  and  whose  necessity  for  the 
prompt  and  certain  payment  of  their  wages  they  regarded  as 
paramount  even  to  the  claims  of  the  debtor  to  a  homestead. 

Assuming,  then,  that  the  words  *'  laboring  man"  were  used 
in  the  sense  indicated  above,  it  seems  to  us  clear  that  the 
plaintiff  must  be  regarded  as  a  laboring  man  within  the 
meaning  of  these  words  as  used  in  the  clause  of  the  constitu- 
tion under  review.  This  case  is  analogous  to  the  drayman 
who  hauls  the  goods  of  the  merchant  along  the  streets  of 
the  city,  perhaps  with  his  own  wagon  and  horses,  or  to  the 
ploughman  who  habitually,  and  perhaps  with  his  own  team, 
is  accustomed  to  break  up  the  lands  of  his  wealthy  neigh- 
bors. The  mail  carrier  in  this  case  is  clearly  a  laboring 
man.  Few  employments  could  be  more  arduous  than  the 
one  in  which  he  was  engaged,  and  the  mere  circumstance 
that  he  happened  to  own  the  horse  and  vehicle  used  by  him 
in  carrying  the  mail  cannot  deprive  him  of  the  character  of 
laborer. 

I  am,  therefore,  of  opinion  that  the  circuit  court  of  King 
William  county  erred  in  dissolving  the  injunction  and  dis* 
missing  the  bill;  its  decree  must  therefore  be  reversed  and 
the  injunction  must  be  reinstated  to  await  the  determination 
of  the  action  at  law. 

Decree  reversed.  

RxKHpnoirs^LABORnro  Man. — Who  n  aitb  Who  n  irort  Bat  BHtem  ▼• 
Mamigomerp,  n  Qm,  90^;  tuUt,  ^  192;  and  nofe^  with  the  omm  Mlleotod. 
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r,  «lMBg«  in  ohAmeter  or  valno  ol  propertj  bj  %  trMpi— r  doM 

Boi  nrall  in,  444. 
duuig*  in  form  of  property  niadt  by  a  perton  Aoliiig  innootally  aod  by 

mlatako,  44flL 
«hftiige  in  •paoiat,  wholher  may  rotall  in  titio  by,  448. 
ohoroool  madt  from  trees  by  a  treepamer  remainatho  property  of  Ike 

original  owner  of  the  treei^  446i. 
ohatteb^  obange  in  form  or  Talne  made  by  a  wfllfnl  freepiwer  oannol 

reoolt  in  tiUo  by,  444,  44S. 
identity  of  chattel^  when  ohange  in  doea  not  givo  title  to  a  wrong- 
doer, 443. 
innooenoe  of  a  pnrcfaaeer  from  a  treepaeeer  beetowiag  Ubor  vpon  tto 

property  purchased,  447,  448. 
innooenoe  of  a  trespasser  oannot  give  him  title  by,  440b  447* 
title  to  personal  property,  when  may  be  aoqnired  by  labor  baetowed 

thereon  by  an  innocent  purchaser,  446. 
whiskey  made  from  com  by  a  trespasser  remaina  the  pgopecliy  of  tka 

original  owner  of  the  oom,  444. 
Aixn,  OTidenoe  sufficient  to  establish,  144 
AuBTATioir  09  Wifb'b  Avnonoira,  absence  or  aeparaftioa  of  wifa  iron 

husband  not  essential  to  actions  for,  840w 
notion  by  husband  for,  on  what  based,  845. 

aote  of  hospitality  or  of  protection  from  cruelty  oannol  iTnmmt  %a^  88QL 
adultery  not  eesential  to  sustain  action  for,  84ft. 
adultery  of  husband  as  a  defense  to  an  aotion  for,  847* 
adTioe  and  protection  giren  wife  in  good  faith^  80L 
bill  of  particulars' in  actions  for,  861. 
damages  may  be  recoTored  for,  84fi. 
debauching  or  enticing  wife  away  is  not  Msentfel  |g^  8181 
defensea  to  actions  for,  847. 
OTidenoe  in  actions  for,  848. 
oridenoe  in  aotious  for,  declarationa  ol  persona  oooapiii^g  to  MlJaa 

wife  away,  848,  849. 
«Tidenoe  in  actions  for,  declarations  of  plainti4  849L 
oiidenoe  in  actions  for,  declarations  of  wife,  848,  848. 
oiridenoe  of  illicit  intercourse  in  actions  for,  848. 
graTamen  of  aotions  for,  848. 
improper  motiTce  on  part  of  the  defendant  are  essoBtlal  to  BMlalriB  •» 

action  for,  850. 
Injury  to  hnsbsnd  by,  in  what  consists,  846. 
mere  acta  of  humanity  cannot  make  peraon  ohargeablo  for,  8iL 
■uacondnct  of  husband  may  be  prored  in  actions  for,  800. 
parent  of  wife  not  liable  for  when  acting  in  good  faith,  848L 
parent  or  other  near  relatiTO,  when  not  liable  for,  860^  801* 

CW7) 
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Alibvatiov  Of  Win's  ATFEcnoNS,  pleadings  ia  actions  for,  84C. 

pleadings  in  actions  for  need  not  show  a  reqnest  to  deliTor  op  wil^ 
AxiMDM BRT  of  jadiotal  records  on  what  eTidenco  may  bo  b— ^  SUL 

BaiLMBiiT,  gratnitous  bailee,  liability  of,  188. 

liability  of  banks  acting  as  bailees  188,  180^ 
BavK^  acting  as  gratnitous  bailees,  188^  189. 

ihier,  liability  for  fraudulent  acts  of,  359. 
ibier,  notice  to,  when  affects  the  bank,  709. 

obecks  of  are  not  inland  bills  of  exchange,  708. 

•becks  of  drawn  for  more  money  than  the  drawer  lui%  706L 

ohecks  of,  effect  of  as  a  transfer,  70S,  709. 

•hecks  of,  preaeutineut  and  acceptance  of,  709. 

•peoial  deposits^  gross  negligence  in  caring  for,  what  ia,  1811 

Oabbibbi^  bills  of  Udinsr,  presumption  of  acceptauoe  of,  4X 

bills  of  lading,  purpoM  and  effect  of,  858. 

by  railway,  demurrage,  right  of  to  charge,  921. 

•onnecting  lines,  liability  of  for  loss  of  goods  upon,  4S. 

damages,  measure  of  for  breach  of  oontract  to  carry,  488. 

damages,  measnre  of  for  wrongful  expulsion  of  paseengera^ 

delay  in  nnloading  car^,  right  to  adopt  regulation  ooooamtai^ 

liability  of,  contracts  limiting,  200. 

limiting  liability  of  by  special  contract,  858. 

negligence,  burden  of  proof  when  goods  hare  been  lost^  49L 

of  paaseu)<ers,  liability  of  for  failing  to  proteet,  889. 

passengers,  duty  of  to  protect^  494. 
Obattbls,  change  in  title  to^  resulting  from  a  trespasser  ehangfaif  lbs 

of,  444-448. 
OMtmroTiONAL  Law,  banking,  power  of  legislature  to  limit.  613L 

•onstrnction  leading  to  absurdity  ia  not  therefore  neoessarily  iaoome^ 
23& 

iiMnranee,  power  of  state  to  limit  business  of  to  corporatiooa^  81^  814. 

interpretation  of  constitutional  provisions,  231,  232. 

mnnicipal  corporations,  prohibitions  against  creating  inilnhtciflnoss.Tt 

243. 
title  of  statntM,  wb^n  fatally  defective  578. 

trades  and  occupations,  power  of  legislature  to  prohibit  ezevoiaeof,  ilH 
Cowrturr  of  Oourt,  proceedings  for,  when  of  a  oriminal  •haimotsr,  81& 

review  of  judgment  of  conviction  for,  816. 
CtoNTBAOTS,  by  letter,  when  oomplete,  SOL 

when  deeiu-td  complete,  863. 

where  deen^ed  to  have  been  made,  861,  863. 
OoRPORATioica,  estoppel  of  to  deny  authority  of  agents,  460L 

formation  of,  substantial  oomplianoe  with  the  •tatnte  is  snAolsB^  HI 

seal  affixed  to  instrument  ia  presumed  to  be  the  seal  of,  46QL 

•took,  forfeiture  of,  power  of  must  be  strictly  pursued,  82S. 

Mlbseription  for  stock,  action  to  enforce  payment  of,  84S. 

•nbsoription  for  stock,  induced  by  Iraud,  is  not  void,  but  Toidabls^  944 

OTibscription  for  stock,  induced  by  fraud,  diligenoe  in  diaoovariag  fna' 
and  rescinding  sabscriptioo,  944. 

•nbscription  for  stock,  induced  by  fraud,  waiver  by  dalay  ia  i^«uiBili^ 
944. 
OftuiiBAX.  Law,  abortion  by  mailing  drugs  to  person  in  another  atati^  A 
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ChOMiWAL  Law,  abortion,  state  where  deemed  committed,  8S. 
Moenories  in  one  state  to  orime  committed  in  another,  82L 
aonspiracy,  state  wherein  the  crime  is  deemed  committed,  SSL 
•mbealementk  state  wherein  deemed  committed,  83. 
falsa  pretenses,  obtaining  money  by,  place  wherein  deemed  oommiitod» 

83. 
forgery,  state  wherein  deemed  committed,  83. 
homicide,  place  wherein  deemed  to  have  been  committed,  78,  79L 
homicide,  when  person  is  injured  in  one  county  and  dies  in  another^ 

78,79. 
homicide,  where  shot  is  6 red  in  one  state  and  takes  effect  ia  another 

80,  81. 
homicide,  where  deemed  to  hare  been  committed,  77-81. 
intoxication  as  reducing  the  degree  of  crime,  423* 
jurisdiction  to  punish  acts  done  partly  in  different  states,  82. 
larceny  by  stealing  goods  in  one  state  and  remoring  them  to  another, 

82. 
larceny,  state  wherein  deemed  committed,  82. 
personal  presence  of  the  wrongdoer  at  the  place  where  the  orimo  ii 

oommitted  is  not  essential,  SI. 
rape,  assault  with  intent  to  commit,  cTidenoo  suffioieni  to  sustain  ooii«- 

Tiotion  for,  32. 

Pamaobs,  measure  of  when  property  couTcrted  has  been  changed  ia  form 
by  the  wrongdoer,  444-448. 

presumption  of  in  the  wrongful  discharge  of  an  employee^  SSlL 
DinjiiTioir  of  alimony,  83S. 

of  deadly  and  dangerous  weapons,  SOOl 

of  franchise,  774. 

of  fugitire  from  justice,  608,  609. 

of  heirs  whea  the  term  is  used  in  policies  of  inauranoi^ 

of  laborers,  194. 

of  self-defense,  25. 

of  subrogation,  731. 
teMaRRAGi,  railways,  amount  of  payable  to  may  be  fixed  faj  agreemeol^  MIL 

railways,  lien  of  for  payment  of,  926. 

railways,  right  to  charge^  921-928. 

railways,  right  to  charge,  cases  denying,  922L 

railways,  unloading  freight,  usages  as  to  time  of^  922^  923. 

reasonableness  of  charge  for,  926. 

regulations  concerning,  parties  are  presumed  to  oontraol  with  refsreaee 
to,  927. 
DiTOBOR,  decree  of  in  another  state,  validity  ol«  478b 

■viDSVOB,  oertificate  of  marriage,  845. 

ODrptis  deiicU  may  be  proved  by  circnmstantia],  807« 

declarations  of  agents,  admissibility  of,  789. 

extrindo  to  prove  what  matters  have  become  rm  Jmdkaia,  670-371i 

leoent  possession  of  stolen  property  as  evidenoe  of  laroeny  or  burglaryy 

867. 
to  prove  that  matters  have  become  ret  JtuKeata,  562-669. 
to  prove  that  matters  within  the  issues  have  not  become  rm  JudkaJm, 
57a 
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ExioonoN  Ralo,  adjournment  of,  651^  6&k 

inadequacy  of  priee,  effect  o^  6601 

intendments  in  favor  of,  127* 

Bottoo  of,  659. 

Taoating  beoanae  made  em  maatej  584 

Tacatiug  for  inadeqaacy  of  prioe^  584. 
SiTRADRioir,  fngitiTet  from  jnstioe,  who  are^  S06,  000. 

peraoa  committing  orime  ia  a  atato  in  whiob  ha  is  tOBaltiiullfily 
•nt»50a 

VoBOiBLB  Bntbt,  what  it,  831. 

Oim  eauM  morti$,  delivery  to  snpport  may  be  oonatmoiiTo  m  wiO  m  aa^ 
tnal,  402. 

Hon iciDi,  adultery,  killing  of  pereon  beeante  of  their  eommtoion  of,  SI 
manilanghter,  inatmettona  oonoeming,  when  need  not  bo  giTBl^  7L 
•alf-defenae,  what  it,  85. 

HuBBAHD  AVD  WiR,  right  of  action  by  husband  for  anticiiig  Kwwj  wtb  «r 
alienating  her  affections,  846-852. 
fight  of  each  to  the  sootety  of  the  other,  846. 

brPBBTBDMns  of  mnnioipalities,  what  to  be  computed  as  within  tte  miWp 

ing  of. 
prohibitions  against  creating  beyond  specified  amoonti^  229-84IL 

See  MuHidPAL  CkiRPOBATiovs. 
Ivsviuvai;  aocidenti  burden  of  proof,  370. 

agreements  to  defeat  insurer's  right  to  subrogation,  734-730. 

beneficiaries,  interest  of  cannot  be  dirested  without  their  oonaenl^  Ufin 

by  and  in  the  name  of  agents  and  other  custodians^  644* 

ohildren,  right  of  aa  heirs,  406. 

eontraot  of,  where  deemed  to  hare  been  made,  681, 

definition  of  words  **  heir,"  " legal  heira^"and  "heirs  at  law^'ia  paB> 

oies  of,  404. 
•ntirety  of  contract  of,  326. 
**  heirs"  are  the  persona  on  whom  an  estate  b  oast  on  the  daath  of  the 

insured,  404. 
heirs,  diToroed  wife  eannot  be  entitled  to  as,  409. 
"heirs,"  meaning  of  when  used  in  oertificata  of  mutual  boaeflt  aMOdia* 

tion,  404. 
heirs  of  person  not  insured  cannot  recelTc  benefit^  406. 
heirs,  widow  and  children,  when  share  equally  as,  406. 
legal  heirs,  representatives,  widow  ia  included  within  thJa  tsn^  408« 
legal  heirs,  who  are,  405,  407. 
legal  heirs,  widow,  when  entitled  to  benefit  as,  405. 
Ufe,  assignability  of,  873. 

AAgligenoe,  right  of  insurer  to  ba  subn^ated  to  daim  for,  73lt  7ML 
payabla  to  heirs  cannot  be  assigned  by  the  assured,  407* 
right  of  legislature  to  regulate  business  of,  618;  614» 
anbrogation,  agreements  in  favor  o^  733. 
aubrogation,  agreements  may  defeat  right  to^  734. 
anbrogation,  billa  of  lading  to  defeat  right  to^  inatanoea  of.  TM^ 
aubrogation  in  favor  of  the  assured,  731,  732. 
aubrogation,  in  whose  name  right  to  may  be  enforce(^  738^  7801 
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MJuanAveMf  Mtbrogatidiif  mods  ol  ezeroiiiDg  right  to^  788. 

mbrogftiioii,  morigagee't  rightly  full  paymenl  of  morlgagt  dttl  !■ 

€«entba  to^  7Si. 
nbrogaiioii  of  insarer  on  paynwnl  of  a  Ioh^  78S. 
nbrogatioa  of  insnror  to  the  interotta  of  a  mortgagee,  78SL 
■abrogation  of  insarer  to  the  rights  of  the  insnredt  733. 
•nbroxation  of  iararer,  when  will  not  be  deoreed,  782. 
•abrogation  of  inrarery  where  death  of  the  aienrcd  was  tho  malt  of  tko 

negiigenoo  of  a  third  person,  733. 
oabrogationy  payment  of  damages  by  the  wrongdoer  defeats  right  lo^ 

737. 
•abrogation,  paymont  of  low  is  essential  to  olaim  to^  786i. 
•abrogation,  release  by  the  insured  oannot  destroy  the  right  to^  TSVi 
•abrogation  to  eanse  of  aotion  against  oarrier  for  negligenos^  784^ 
•abrogation,  Tolunteers  are  not  entitled  to^  738. 
vse  of  bailding  insured,  misdescription  of,  328. 
wlien  not  part  of  the  estate  of  the  assured,  409. 
widow,  when  entitled  to  as  a  legal  heir,  405,  4061 
widow,  when  not  entitled  to  as  an  heir,  408,  409. 
widow,  when  takes  as  heir  to  the  exclnsion  of  next  of  kin,  407. 
laTBOffTATB  CoMM  BROS,  telegraph  oorporations,  regalattons  of  whioh  4»  Ml 

interfere  with,  916. 

JvDiGEAL  Bale,  failure  of  title,  relief  beoanse  of,  7i7* 

JvDQMEtrOp  against  infants,  effeot  of,  718. 

are  oonolnsiTo  against  all  defenses  when  in  faror  of  tko  pl^iw^iy  5g|^ 

684. 
•ro  oonclasiTO  of  all  findings  neoessarily  involved  in  the  tssoei^  68& 

are  oonolasiTe  of  all  matters  presented  by  the  pleadings  and  oot  witk* 

drawn,  570. 
by  oonfessioQ,  statement  most  show  the  oonsideration  of  tko  iodabtsd 

ness,  896. 
by  eonfession,  statement  of  faets,  when  soffioient^  898b 
•ollateral  attsck  npon,  what  is,  898. 
oonolnsiveness  of^   682. 

street  of  as  against  oonnterolatms  not  presented,  670l 
«ctrinsie  evidence  to  prove  what  was  determined  by,  682. 
ikidings  in  favor  of  party  upon  two  or  more  issues,  684,  685L 
lUidings  irrelevant  do  not  become  re$  JtidicattL,  663. 
in  favor  of  plainti£F  affirm  all  facts  essential  to  snpporii  68fL 
-of  what  matters  conclosive,  287,  288,  670. 
jreoord,  contradiction  of  is  not  permitted,  662. 
•ooord,  proof  of  by,  662. 
«ncertsinty  in  groaods  of,  663. 

uncertainty  in  must  be  removed  by  the  party  relying  thereon,  fffSHWi. 
upon  demnrrer,  effect  ot  ^b  res  JudiecUa,  666-668. 
4ipon  demnrrer,  if  favor  of  the  defendant  are  not  retjudktita  as  against 

amended  complaint^  668. 

-npon  demnrrer,  in  favor  of  the  defendant^  effeot  of,  668. **** * 

npon  demnrrer,  in  favor  of  the  defendant*  when  several  gronnds  of  dn* 

marrer  are  assigned,  666. 
sipon  demnrrer,  in  favor  of  the  plainti£t  effeot  o^  688L 
AM.  8r.  ftip.  Vol.  XLIV.-81 
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JvMiDianoii  to  try  and  poaiah  erimet  oommitted  pu-dy  in  aam  tlatt  aaA 
pwftly  in  another.  78,  81. 

JgftT  Teial,  inatrttctioaib  omurion  of  oaanot  ba  oampUinad  of  if  tbaia  vat 
BO  laqneat  for  them,  8G7* 

LaBOBBUi  who  are^  19ii 

IdUiDLOBD  AND  Tbhaht*  aWotion  of  the  Utter  by  the  former,  what  ii^  78L 

liability  for  damage  retnlting  to  adjacent  premiaea  from  the  falling  ef 
bnildinge  or  wall%  388. 
Ldbl  AMD  Slamdsb,  oTidenoe  infficient  to  prove  Jutifleation  where  a 

orime  la  eharged,  109. 

If  aamiaai,  annulment  of  beoanee  of  prior  pregnaaey,  883L 
defenaee  in  aetiona  for  breaeh  of  promiae  of,  881. 
good  faith  reqnired  of  each  party  in  statemeate  made  aa  ta  Ua  «r  her 

past  life  or  position,  880. 
fanpedimente  which  will  jostify  reaeisiion  of  promtie  of,  884 
neither  party  is  nnder  obligation  to  make  Toluntary  statemanta  aa  la 

hii  or  her  paat  life  or  position,  388. 
physical  capacity  implied  from  promiae  of  marriage,  881, 882. 
physioal  impedimenta  as  a  ground  for  the  rescission  of  oontraol  la 

marry,  385. 
promise  of,  bad  character  of  party  aa  a  defense  to  an  notion  for  hroaah 

of,  88SL 
promise  of,  criminal  character  whether  Jttsti6es  resciasioa  of,  381,  S8& 
promise  of,  express  representations,  falsity  aa  a  ground  for  reaeiaMA 

of,  888. 
promise  oU  express  represeatations,  what  deemed  material,  388. 
promise  of,  insanity  prcYions  to  does  not  Justify  rescission  of,  SSL 
promise  of,  made  to  a  woman  known  to  be  of  unchaste  oharaeter,  88U 
promiae  of,  misrepresentation  concerning  character  or  poaition  of  eel* 

atiTcs,  382. 
promise  of,  misrepresentation  of  promisor  when  constltutoa  f^rooad  far 

rescission,  388. 
promise  of,  relatives  of  party,  character  of  cannot  justify  a  breaeh  af 

the  promise,  882. 
promise  of,  representation  is  Implied  from  that  party  Is  in  oondition  af 

person  and  health  fitting  him  or  her  for  marrisj^  382L 
promiae  of,  representation  is  implied  from  that  promisor  is  not  already 

married,  882. 
promise  of,  repreeentation  is  implied  from  that  the  woman  ia  not  then 

pregnant  by  a  third  person,  383. 
promiae  of,  repreeentation  is  implied  in  that  promisors  are  able  to  eon* 

snmmate  the  manriage,  382. 
promise  of^  representation  is  implied  that  sexual  interconraa  may  ba 

had  without  exposure  to  disease,  385. 
promise  oU  representation  is  implied  that  promisor  baa  ability  far 

ual  intercourse,  385,  388. 
promise  of,  representation  is  implied  that  promisor  b  not  impotent^ 
promise  of,  representation  of  chastity  implied  in,  381. 
promise  of,  representations  implied  in,  881. 
promise  of,  representatfons,  none  implied  in  that  promisor  ia  not  tip- 

toady  engaged  to  marry  another,  882. 
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MiBTtTAOi^  promise  of»  representationt  preceding  and  inducing  if  faim, 

may  jnstify  reicission,  881. 
promise  of,  repreaentattona  preceding  and  indndng  may  be  exprasi  or 

implied,  881. 
yromiae  of,  representations  whether  implied  from  that  promisor  ia  oom* 

potent  to  become  a  parent,  883. 
promise  of,  rescission  of  because  either  party  ia  not  able  to  become  a 

parent,  883. 
promise  of,  rescission  of  not  justified  because  of  prior  engagement  to 

another,  882. 
representations,  express,  promise  to  marry  may  boreaoinded  for  falsity 

of,  886. 
representations,  ozprees,  whether  marriage  cannot  be  avoided  far  fal- 
sity of,  88d. 
M Asnn  AXD  Sxbvant,  dangers^  duty  of  master  to  instruct  serTant  aos- 

oemtng,  86. 
machinery  and  appliances^  defectiTc,  risk  when  assumed  by  asr? anl^ 

119. 
promise  of  master  to  repair  defectiTe  machinery,  119. 
risks,  duty  of  master  to  warn  servant  of,  933. 
riaks,  which  the  servant  does  not  assume,  949. 
wrongful  discbarge  of  servant^  measure  of  damages,  26SL 
If  ■OHAKio's  LiB!f,  married  woman,  property  of,  when  subject  to^  641  • 
MoirraAOl,  assignee  of,  whether  takes  subject  to  pre-existing  equities^ 
equity  of  redemption,  surrender  of  by  the  mortgagor,  699,  700l 
firand,  assignment  of,  when  void  for,  349. 
mortgagee,  right  of  to  purchase  mortgaged  property  of  the 

699. 
Botioe  of  aesignmentk  duty  of  assignor  to  give,  848L 
power  of  sale,  by  whom  may  be  exercised,  287. 
If  OETOAOU,  in  poesession,  care  which  must  exercise,  882. 
MvnioiPAL  Ck)BP0BATX0N8,  bonds  of,  recitals  in,  when  do  not  Und  tiM  MS* 

nicipality,  242. 
indebtedness,  anticipated  revenues,  whether  may  be  dednotsd  fiMi 

amount  of,  238. 
indebtedneas  beyond  the  constitutional  limit  is  void,  2401 
indebtedness,  bonds  in  excess  of  constitutional  limit  are  void, 
indebtedness,  bonds,  money  paid  for  cannot  be  recovered,  281^ 
indebtedness,  compulsory,  not  founded  upon  torts,  234. 
indebtedness,  consolidation  of  municipalities,  240. 
Indebtedness^  constitutional  provisions  against  incurring,  229. 
indebtedness,  oonstruction  of  constitutional  limitations  upon  po 

contract,  230,  231. 
indebtedness^  oon  tracts  to  make  payments  at  future  dates,  239. 
indebtedness,  contracts  to  use  water  and  lights  and  to  make  yearly 

payments,  239,  240. 
indebtedness,  difference  between  voluntary  and  oompulsory,  284 
indebtedness,  form  of  is  not  material,  233. 
indebtedness,  hypothecation  of  city  property  createe,  233. 
indebtedness,  implied  liability  does  not  sxist  where  prohibited  debt 

been  contracted,  233. 
indebtedness^  interest  coupons  are  not  computed  aa  the  amonnt»  2881 


964  Index  to  thb  Notbb. 

MmnoiPAL  CoBPOEATioRB,  iodebtedneas  is  Toid  if  ooninustad  in  axcan  of 

the  amount  allowed  by  law,  241,  242. 
iadebtednen^  liabilifcy  for  tort,  234. 
indebtadnew,  liability  imposed  by  statute^  23^ 
indebtadnan,  meaaing  of  the  term  aa  need  in  oonstitntioiial  prohibi* 

iiona,230. 
indebtednoM  not  restricted  to  obligations  in  the  form  of  notes  and  other 

writings,  230. 
indebtedness,  notioe  must  be  taken  of  the  amount  of,  and  of  prohibi* 

tions  against  ereatiiig  fntnr e,  242. 
indebtedness  of  one  ninnicipality  situate  within  another  mnnicipalify« 

241. 
indebtedness  owned  by  the  mnnicipality  itself,  241. 
Indebtedness  payable  oat  of  special  fnads  bat  for  whidi  the  mij  m 

liable  if  the  fand  proves  insuflSeient,  237. 
indebtedness,  pnrchaaing  property  subject  to  liens,  233. 
indebtedness,  recitals  in  boudi^  when  do  not  bind  the  munieipality, 

242. 
indebtedness^  refanding  bonds  to  replace  or  discharge  pra-aristing 

liabilities,  241. 
indebtedness,  salaries  of  public  officers,  whether  to  ba  computed  ■■ 

part  of,  236. 
indebtedness,  special  funds,  claims  payable  out  of,  when  not  fogardad 

as,  237. 
Indebtedness^  special  prohibitions  against  creation  of  are  self-azecntin^ 

242. 
Indebtedness^  street  improvements,  expenses  of  are  not  treated  aa,  237. 
indebtedness,  time  when  demand  is  to  be  paid,  239. 
indebtedness,  time,  when  must  be  taken  into  conaideratioo,  S41* 
indebtedness,  warrants  against  existing  funds,  337. 
prohibition  sgainat  indebtedness  beyond  a  specific  amount^  23S-S4L 
atreets,  abutting  owners,  liability  of  for  defects  in,  832L 
atreets,  liability  of  for  defects  in,  832. 
atreets,  public,  power  to  control,  389. 
MoTUAii  BiNBFiT  AssooiATiONfl^  estate  of  deceased  member  has  no  interoil 

in  benefits,  409. 
heirs,  who  entitled  to  benefit  as,  404-409. 
widow,  when  entitled  to  benelit  as  an  heir,  405^  408,  40a 

Mmuobnoi,  contribatory  on  part  of  parent,  whether  defeats  ohild*a  ebim 
for  damages,  180,  181. 

eontribntory,  when  a  question  for  the  jury,  428b 

of  parent,  when  imputed  to  child,  180. 

precautions  taken  after  an  accident,  evidence  of  when  adnd«ibls^  817* 

question  of  is  usually  for  the  jury,  647. 
Nmotiabli  iNSTRUMBNTa,  noticc  of  fraud  or  want  ol  oonaidaniAiaa  i% 
when  not  implied,  657. 

presentment  of  for  payment,  what  sufficient,  893L 
Nonoi  to  agent  when  not  notice  to  his  principal,  45^ 

Parsbtt  and  Child^  agreement  by  parent  that  another  ihall  havo  Ike  aw* 
tody  of  the  child,  802. 
mother,  action  of  for  wrongful  death  of  ohild,  181. 
aegUgenoe  of  parent  in  not  properly  caring  fur  ohild*  1801 
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Pabimt  AVD  Ohild^  pmrent  whoM  negligenoo  oonkrilNittd  lo  dialh  of  Ui 

child  oumot  mutaiii  aotion  therefor,  180L 
Pabtt  WaIiU^  eoDtribation  from  party  for  luiiig,  808 

inoreMe  in  height^  right  to  make,  SOii 

right  to  take  down  and  rebuild,  304. 
Fom  CoiOTATUi^  anthority  of  ofiSoer  rammonhig^  whellMr  ymrntm  ■■■ 
moned  are  required  to  ■emtinise,  188i 

authority  of  persons  summoned  as,  137. 

eoostable's  power  to  summon,  187. 

oonstruotive  presence  of  officer  with,  139. 

duty  of  persons  oalled  to  render  assistanoe^  186. 

good  faith  on  the  part  of  the  persons  acting  at,  188L 

indictment  for  refusal  to  join,  137. 

negleot  to  attend  is  a  oon tempt  of  the  king's  prerogatiT%  I86L 

presenoe  of  the  officer  with  is  not  necessary,  139. 

protection  of  persons  summoned  as,  137,  138. 

protection  of  persoos  summoned  as,  whether  depends  on  the  cAoer^a 
authority,  137,  138. 

refusal  to  join  is  an  indictable  offense,  137. 

reward  cannot  be  accepted  or  earned  by  any  member  of,  140. 

sheriff's  power  to  summon,  136»  137. 

speeial  officers^  penons  assisting  must  ascertain  their  authority,  188L 
PEntrifPnoN  in  faror  of  orders  and  proceedings  of  oonrts,  126. 
PsmoiFAL  AHD  AoBiTT,  wife.  Sale  by  agent  to  his  wife  is  not  valid,  88. 
PVBLio  Oinon,  contract  to  pay  for  services  in  procuring,  471. 
Public  Oitiobb,  removal  of,  notice  must  be  given  of  proceedings  foTp  799L 
PvBOHASUi  of  property  from  trespasser  having  no  title,  444^  445, 

Railway  CoBroRATiONa»  children  on  track,  duty  tc^  181. 
oooductor,  when  deemed  a  vice-principal,  909. 
passengers,  servants  of  corporation,  when  deemed  to  be,  889. 
release  by  employee  from  liability  for  negligenoe  by  receiving  bensAli 

of  the  relief  department^  631. 
trespassers  on  track,  duty  to^  181. 
Rafb,  assault  to  commit  crime  of,  when  complete^  144. 
itT»A«^  rescission  o^  for  fraud,  restoration  of  consideration  is  owsBtisI  lo^ 

696. 
JvBiOATA,  burden  of  proving;  663. 

demurrer  and  answer  at  the  same  time,  effeot  of  jndgment  npoo,  667« 
demurrer,  judgment  upon,  cannot  decide  issues  not  involved  ia  the 

pleadings,  667*  668. 
demurrer,  judgment  upon,  effisct  of  as,  666-668. 
demurrer,  jndgment  upon,  right  to  present  amended  complaint  after, 

666. 
d«marrer,  jndgment  upon,  where  separate  grounds  of  demurrer  ara 

aMigned,  666,  667. 
demurrer,  uncertainty  as  to  grounds  of  judgment  npoo,  667* 
efifoct  of  judgment  in  favor  of  the  plaintiff,  663. 
•videuoe^  extrinsic^  what  admissible  to  show  the  eflfoot  of  tbt  jv4|^ 

ment»  671. 
evidence,  reports  and  opioions  of  the  judges,  671. 
evidence  to  contradict  the  record  is  not  admissible,  667. 
•ridenoe  to  show  that  claim  was  rejected  by  the  court,  660* 
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8n  JfTDfOATA,  evf^tenoe  to  show  that  matter  has  not  beoomo,  86S. 
•▼idenoe  to  ihow  that  matter  within  the  iMnes  was  not  decided, 
•iridenoe  to  show  what  haa  become,  eharaoter  o^  570^  67L 
OTidenoe  to  show  what  waa  submitted*  572. 
•ridence  to  show  which  of  two  or  more  defenses  the  Jttdgneot  wa 

npon,  664. 
extrinsic  eridenoe  to  establish,  502i 
findings,  irrelerant^  cannot  be,  56S. 

issnesi  evidence  to  prove  upon  which  Jndgment  was  rendeved,  W^ 
issues,  judgment  in  favor  of  party  npon  two  or  moie  are  oonolulfv  «f 

all,  564»  665. 
Jurors  cannot  be  examined  to  show  what  they  decided,  871. 
presumption  that  all  issues  were  decided  in  ^ror  of  tlie  snooeaifal  Ifll* 

gant»  666. 
proof  of  by  the  record,  66SL 
proof  of  must  remove  all  uncertainty,  563L 
record,  evidence  of,  5dSL 

vnoertainty  in  must  be  removed  by  party  relying  tfiereoa,  B6f  fS&^ 
where  the  general  issue  is  pleaded,  664. 
where  two  or  more  independent  defenses  are  pleaded,  66i. 
RnoiSBiOM,  for  fraud,  restoration  of  consideration  is  oweptisl  to^  6ML 

Salis.  acceptance  of  goods  sufficient  to  waive  right  to  object  to  their  ^nalilf, 
S6. 

warranty  of  fitness  is  not  implied  when  the  article  ordered  Is 
676. 

warranty  that  article  sold  is  good  and  salable,  678. 
Shibiff,  oonstruotive  presence  at  any  plaoe  where  requiiea  pclvsils 
to  assist  him,  139. 

duty  of  to  take  all  criminals,  186. 

personal  presence  of  with  po9$e  eondtatui  not  necessary,  188L 

jMMM  eomUattu,  power  to  summon  for  his  assistance^  lS6b 

private  person,  when  justified  in  anisting^  IS8L 

rank  of  at  the  common  law,  186. 
Btrbkt  RailwaT8»  care  required  of  passengers  at  erosslBgs,  4S8w 
BntKBTi,  abutting  owners,  compensation  to  for  change  in  gisdM^  M« 

additional  servitudes,  street  railways^  whathsr  are^  9961 

pnrpoees  to  which  may  be  applied,  297t 
BuBBOoaTiov,  definition  of,  78L 

grounds  of,  781. 

innocent  purchaser  will  not  beprsjndiced  by,  78L 

insurer's  right  to,  732-739. 

payment  of  a  debt  for  which  another  is  liable  is  bwbbHsI  fa^  V9L 

purchaser  at  void  judicial  sale  when  entitled  tc^  7i6b 

right  to  is  not  dependent  npon  contract^  78L 

surety's  right  to,  433. 

volunteers  cannot  enforce  rii{ht  ol^  780. 

TiLiQRAPH  CoRPORATiONi^  Connecting  lines^  dUigenot  vsfsiisd  Is  lns» 
mitting  messages  received  over,  108L 
damages  recoverable  of  for  delay,  197. 
reguLitions  of  which  do  not  interfere  with  tka  lal 

916. 
legulatious,  power  of  to  impose,  99» 
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Tradb  Mamcb,  inttaaeM  of  word*  entitled  to  be  proteoted  ■%  266,  S67« 

nftme  of  piece  or  pereon  ee  e  part  of,  867. 
TsBVASBiB,  eoting  in  good  faith,  whether  may  aoqniie  title  to  proper^  bf 

beetowing  labor  ap<m»  446,  447. 
ehanging  eharaoter  and  Talne  of  property  doee  not  eeqnire  title  thereby, 

444. 
ebarooel  from  treee  oonrerted  by  remaine  tiie  property  ol   the  laadi 

owner,  446, 
enhancing  yalne  of  property  by  labor  and  ekill,  444,  446. 
bay  oat  by  doee  not  belong  to^  446^  446. 

innocenoe  of  cannot  gire  him  title  to  property  of  another,  446,  447* 
treee  cat  and  eonrerted  into  rails  remain  the  property  of  the  landowM% 

445. 
wUlfnl  changing  com  into  whiskey,  444. 
wiUfnl  ehanging  form  of  property,  444. 
willfnl  ehanging  form  of  property,  innooent  pnrohaeer  ftron,  444 

Watbsooubsi,  dame  aeroos^  right  of  landowner  to  maintain,  901b 
WasM,  eonstmotioa  ol^  oral  OTidenoe  to  aid,  89. 

teetewentary  eapaeity,  delnrione  which  deetroy,  66I« 
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ABBREVIATIONa 
See  Etidxko^  SL 


ABUTTING  OWKEBCL 
Sm  Hiobwat%  8;  Municipal  OoAPOBAnoai^  % 

AOCEPT  ANGEL 
See  Cuoxa;  Iksurajno^  UL 

ACCIDENTa 
See  iHWjmAxaE,  16, 17;  Niouonra^  X 

ACCOMMODATION  PAPER. 
See  Nbootiabu  Instrumbhi^  6L 

AOOOUNTa 
See  Btidxhoi;  fll 

ACTION& 

L  OomouiiATioir  ov. — ^It  b  aoommon  praotioe  to  ooniolldate  aotioiit  penAi 
ing  in  the  nme  oonrt  thai  might  hare  been  btooght  in  one  aetton. 
BuUardr.  Thorpe^  867. 

1^  A  Writ  of  PtoHiBinoir  Will  lasim  to  Prituit  thi  SnjTrnro  up  ov 
AH  Bhtirr  Imditibiblr  Claim  so  as  to  gire  a  Jnstioe  ol  the  peaee  ]«• 
riedietion,  if  that  judiciai  officer  insists  on  proceediog,  notwittutudiag 
objeetfona  inUrposed.    BuUard  t.  Tkorpt,  867 

ABULTBR7. 
See  HoKioiD^  1,  % 

ADVERSB  POSSBSSIOK. 
See  Partt  Walli^  % 

ADVBRTISEMENTS. 
See  SxnocTTiOM  8»  4. 

APPIDAVrrS. 

— Ajudatrs  09  DRnuisR  averring  an  ezpeetatloB  of  aUUtj  to 
pvovo  otrtain  facts,  to  be  snffioieat  mast  be  predioated  of  faote  pro* 
Tionoly  stated,  and  not  of  mere  beliefs,  or  inferenoes^  or  oonolnaionc 
JfaL  Bank  t.  Morgan,  65% 

See  JuDOMBKTfl^  1;  Nbootiablo  Ikstrumxht^  4b 
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AGENCY, 

1.  Tbm  DntARATnm  or  ah  Aokmt  to  the  effeet  ib«l  hb  prindpftl  bad 
negligent  with  respect  to  a  put  tr&naaetion  !•  not  admi— iMa, 
it  18  a  mere  ezpreiaion  of  his  opinion.    Plfrntmih  ComUig  Bamk  ▼•  QUmoM^ 
782. 

%  Thb  Diglakatiohs  or  Statkmxnts  Of  AX  Agkut  during  the  progreM  of 
a  buainesa  transaetion  are  admiasible,  at  against  his  principal,  if  they 
purport  to  disdose  the  steps  taken  toward  the  accomplishment  of  the 
bnsiness.  Hence  a  statement  of  a  cashier  of  a  bank  as  to  the  measmea 
pnrsned  toward  the  collection  of  notes  left  with  it  avs  admiasihle 
against  it.     Pl^numih  County  Bank  ▼.  Oilman^  782. 

IL  LlABILITT  Of    AOBHT   lOB   PaTKBHT   RbCXITKD    OtHIBWIBS   THAV    SI 

MoRXT.— An  attorney  in  fact  with  power  to  sell  land  "for  snoh  prioa 
and  on  snoh  terms  as  to  him  shall  seem  meet,"  has  no  authority  to 
aooept  as  payment  the  worthless  bonds  of  an  insolrent  oorporatioo, 
and,  if  he  sells  the  land,  and  accepts  such  bonds  or  any  thing 
money  in  payment^  he  is  liable  to  his  principal  in  assumpsit  for 
prioo  of  the  land  in  lawfnl  money.  Pond  ▼.  Orimm^  648. 
4b  Whxlb  Orb  Who  Allows  ar  Urdiscloskd  Aobrt  to  Appbab  and 
aot  as  principal  is  not  permitted  to  deny  that  he  had  full  authority, 
this  rule  does  not  apply  where  the  agent  was  not  giTen  any  authority  to 
act  as  principal,  and  it  is  not  shown  that  the  principal  allowed  him  to 
do  so  or  had  reason  to  suppose  that  the  agent  waa  acting  outside  of  the 
authority  given.    Murphy  ▼.  Barnard,  S40l 

6m  AmiAtg;  Babkb^  9;  CoRPOBAnoRa,  2(^  21;  Huibabii  amd  Wii%  1| 

Ibbubaroi;  9. 

AUBL 
8ee  Cbimiral  Law,  6L 

AUBNATION  OF  AFFECnOH. 
See  HvBBARD  ar]>  Wxr^  4^  fiw 

ALIMONY. 
8aa  Mabbiaob  ard  Ditobo^  IL 

AMENDMENTa 

8ee  GOUBTB;  PLBADIK«k  IL 

ANIMAL& 

Doof  —  LiABiLnr  iob  Aon  of.  —  An  owner  of  premltaib  who^  Iwriag 
knowledge  of  the  ricious  and  dangerous  eharaoter  of  a  dog  owned  bf 
his  agents  permite  snoh  dog  to  run  at  large,  ia  liable  for  any  damage 
done  by  the  dog  to  a  passerby.  It  is  otherwise  if  tha  agent  vwmag 
the  dog  knowa  he  is  dangerous,  but  the  owner  of  the  premiaea  does  ao^ 
aa  the  knowledge  of  the  agent  not  in  the  scope  of  the  agsMgf  to  aal 
tfaa  knowledge  of  the  prinoipaL    HarrU  ▼•  Fi^iert  4ISS. 

AMTKNUPTIAL  AGRESMBNTS. 
See  ICabbiaob  abd  Ditobo%  8L 
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APPBAL. 

L  AHomiT  NscissABT  10  JuBiBDicnoR.^The  rapremo  ocmrt  of  Yir* 
gillia  has  jumdiotion  of  an  appeal  by  MTeral  parties  if  the  amoant 
in  oontroTony  aa  to  one  amonute  to  the  jariadictional  amonnt  or  mor% 
althongh  the  amount  invoWed  a*  to  the  others  ia  below  tuoh  amonnt^ 
pforided  the  qnestions  a*  to  all  are  the  same,  and  the  claims  have  been 
eonsolidated  and  heard  together.     Craig  t.  WWiamM^  934. 

%>  Staax  Dsgksib. — ^Where  the  facts  presented  in  two  appeals  are  the  same 
the  decision  giren  on  the  first  appeal  becomes  the  law  of  the  case  in  all 
its  sabsequent  stages,  and  will  not  be  reviewed  on  the  second  appeaL 
PiyTnouih  County  Bank  Y.Oilman,  782. 

1  FufDiNos  Of  Fact  mat  bb  Rbvibwbd  iv  Brbobs  ob  Law  Entbb 
mo  Thbm. — While  an  appellate  conrt  will  not  disturb  the  findings 
el  fact  made  by  the  trial  jndge,  nnless  they  are  manifestly  againsi 
the  weight  of  the  testimony,  this  rule  does  not  apply  if  he  com- 
mitted error  of  law  in  reaching  his  oonclnaions  of  fact^  as  where  he  made 
a  mistake  as  to  the  ohim  probandL     Hall  ▼.  Hatt,  696. 

4b  KviDBNOB— Dtino  Dbclabatiobs— PBB30iiPTiON.^In  the  absence  of  any 
showing  to  the  contrary  an  appellate  court  presumes  that  the  trial 
court  did  its  duty  in  passing  upon  the  admissibility  of  dying  declara* 
tions  in  evidence  as  a  preliminary  question,  and  that  they  were  properly 
admitted.     Van  PoUnitK  v.  State,  72. 

i  Tbial — Objbotioks. — A  misstatement  of  testimony  by  the  judge  to  tha 
jury,  in  charging  them,  must  be  called  to  his  attention  at  the  time,  or 
be  remedied  by  a  motion  for  a  new  triaL  An  exception  thereto  noted 
alter  trial  raises  no  question  of  law  whioh  can  be  oonsidered  on  ap* 
peaL    Simnunu  Hardware  Co.  t.  Bank,  70(X 

C  Jupoxxmr  bt  Confbssiov  —  Costs. — An  original  question  eannot  ba 
^  raised  for  the  first  time  on  appeaL  Hence,  the  question  as  to  whether 
a  judgment  by  oonfesaion,  otherwise  absolutely  void,  could  be  mada 
legal  and  valid  to  the  extent  of  ooats  charged  by  the  officers  of  court 
lor  services  rendered  in  obtaining  such  judgment^  oannot  be  urged 
on  appeal  where  it  was  not  raised  in  the  court  below.  Wood»  v.  Bryan^ 
688. 

?•  One  who  relies  upon  tha  insufilciency  of  the  evidence  to  sustain  tha  ver» 
diet  of  a  Jury  or  the  finding  of  a  court  must  move  lor  a  new  triaL 
Otherwise  a  supreme  court  oannot  review  the  evidenoe  vpon  i^poaL 
BvenBon  v.  WAtter,  802. 

t,  Tbial — ^Ebbob  Cobbd  btVbbdiot.— In  an  action  by  the  payee  of  a  eheak 
against  the  bank  upon  whioh  it  is  drawn,  and  where  there  is  a  verdict 
lor  the  whole  amount  of  the  check,  with  interest,  the  supreme  court 
will  not  consider-  an  exception  to  the  instruotions,  imputing  error 
therein  as  to  plaintiff's  right  to  recover  in  part.  8tmmon$  Hardware 
Co,  T.  Bank,  700. 

%  PBAcrrioB  — Upon  reversing  judgment  it  is  necessary  lor  the  appellata 
oourt  to  rule  upon  questions  nused  upon  the  motion  for  a  new  trial 
and  which  will  probably  not  arise  again  at  tha  next  hearing.  MUm  v. 
8tat€j  140. 

IOl  Gbimibal  Law— Rights  ob  Aouusbd  Whkb  Rbpbisbhtbd  bt  Ooohsbl. 
The  failure  of  the  trial  conrt  to  ask  a  prisoner,  after  eonviction  and 
before  pronouncing  judgment,  if  he  has  any  thing  to  say  why  judgment 
should  not  l)e  pronounced,  is  no  ground  for  a  reversal  when  the  prisoosr 
ia  represented  by  oounseL    Warner  v.  Btai$^  416. 
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IL  BiH«ARnro.«-A  pettllmi  for  rehearing  Ueeed  vpon  evidence  nol  In  tlie 
reoord  on  appeal  will  be  refused.     BaUqf  t.  Baiteif,  713. 

1&  Rkrkaeiho— >Noif8i7iT. — If  a  judgment  of  nonsaifc  has  been  aei  aside  bj 
lbs  enpreme  eoiirt^  and  a  new  trial  ordered,  upon  a  ooastderatiaa  ol  the 
snly  ground  upon  which  the  uoneuit  rested,  a  rehearing  will  not  be 
granted,  because  the  supreme  court  did  not  consider  other  grounds  in 
support  of  the  nonsuit,  and  which  were  not  passed  upon  in  the  esuit 
below,  as  these  points  may  be  made  and  decided  upon  tba  naw  trisL 
CkamUrUM  t.  IfotihmHem  AJLCo.,  111. 

8sa  Mamdamui^  1;  Nbw  TuAb 

APPOINTMENX. 
Bsa  OfTiosBS,  1,  4»  iL 

4RR1CST. 

Ajuan  mm  TsLoirr  sr  Mbmbkr  op  Poosb— Duahd  lom  AifiaiMUfi  «-> 
HoMioiDS. — ^If  a  person  not  a  known  officer,  but  a  member  of  a  shesiffs 
jpoise^  makes  an  arrest  for  felony  without  having  the  warrant  in 
possession,  he  ought,  upon  demand  to  ehow  his  authority,  to 
known  the  faet  that  the  warrant  exists^  where  it  i%  and  that  he  is  aet> 
ing  uodsr  its  authority  or  by  command  of  the  officer  who  has  it  in  his 
posssssion.  The  omission  to  do  so  does  not^  howerer,  authorias  resist- 
ance to  arrest  whers  the  party  to  be  arrested  knows  in  fact»  or  beUeres 
en  reasonable  and  probable  grounds,  that  he  is  under  a  diaige  ef 
felony,  that  a  warrant  Is  out  for  his  arrest^  and  that  the  arrest  attempled 
is  really  in  eonsequenoe  of  the  warranty  and  in  ezeeutimi  of  the  ssisi 
If,  on  the  other  hand,  the  demand  for  authority  is  made  in  good  iaktik^ 
without  a  knowletlge  that  a  warrant  is  out^  and  for  the  pnrposs  of 
•lioiting  information  actually  wanted  and  needed,  a  failure  to  comply 
with  the  demand  would  justify  resistance  to  any  reasonaUe  and  proper 
SKteoti  Under  such  eircunutances,  if  the  arresting  party  Is  killed  by 
the  other  during  such  resistance^  the  homicide  might  amooat  to  man* 
■laaghter  only,  or,  if  the  former  made  the  first  demonstration  with  a 
deadly  weapon,  the  killing  might  be  justifiable  homioide,  either  cam 
4tyn*^'"g  open  the  facts  as  found  by  the  jury.  Robmmm  w.  8Ude^  1X7. 
8ee  BzTftAMTioy;  Homicidi^  16;  SHSRim, 

ASSAULT, 
las  PLBADHfo,  1;  Kara,  3-7;  Rnons  fkaunHM, 

ASSBSSMENTa 
Bee  CoBroRATioHs,  7,  8;  Tazb^  5-7. 

ASSIGNMENT. 
See  Iif8i7RAifOi»  19^  14;  MoBiaAon^  3-lt. 

A88I0NMBNT  FOR  THB  BBNEFIT  OF  0RS0nOB& 

Bee  Intbrvbmtioh,  S. 

ASSISTANCE  (WRIT  OF). 

L  Wurr  or  AmDrrANCK  oan  bb  Ihsubd  Only  Aoainst  Pbrsonb  in  pcfrity 
with  partiee  who  have  b«eu  ooucludcd  by  a  decree,  and  have  rcfass^ 
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ftfter  notice,  to  let  pnrohaeen  at  a  judicial  sale  under  raoh  decree  into 
poeseasion.    Exum  r.  Baier,  449. 

Si  Questions  of  Tttlb  cannot  be  tried  on  an  application  for  a  writ  of  as* 
tistanoe  as  against  parties  in  possession  claiming  adversely  and  not 
bound  by  the  decree  under  which  the  writ  is  asked.  Bxum  ▼•  Baker, 
449. 

S.  Purchaser  of  land  at  tax  sale,  not  claiming  title  through  or  nnder  a 
mortgagor,  mortgagee,  or  his  assignee,  and  not  a  pnrty  to  a  proceed- 
ing to  foreclose  the  mortgage  to  which  they  are  parties,  is  not  in  priv- 
ity with  them,  and  a  writ  of  assistance  cannot  issue  against  him  at  the 
instanoe  of  the  purchaser  at  the  foreclosure  sale.    JBxum  ▼•  Baketp  449. 

ASSUMPSIT. 
See  Partnership,  2,  8L 

ATTORNEY  IN  PACT. 
See  AoBNOT,  3. 

ATTACHMENT. 

h  EzncnT0H8~''C0MHBRCIAL  TraYBLRR"  ^  WaORS  of  ARB  SUBJBOr  TO 

Gabkishm BHT.— One  employed  as  a  "  commercial  traveler'*  to  sell  goods 
for  his  employer,  though  employed  and  paid  for  his  services  by  the 
day,  is  not  a  '*day  laborer**  within  the  meaning  of  the  statute,  and  hia 
wages  are,  therefore,  not  exempt  from  the  process  of  garnishment. 
Briscoe  v.  AfotUgomery,  1 92. 
fi  Rbturn. — An  attachment  in  equity  as  well  as  at  law  to  be  valid  must 
be  made  returnable  to  a  term  of  the  oonrt  in  which  the  suit  is  pend- 
ing, and  not  to  a  rule  day  of  such  court.     Craig  v.  WiUianu,  934. 

See  CuArrBL  MoKTQAQBa^  7. 

AUCTIONS. 

8alv8— RxFiraAL  to  Complt  with  Bid— Damagbs  on  Rbsali.— -To  enable 
the  owner  of  land  to  recover  the  difference  between  a  purchaser's  bid 
BUide  at  an  eviction  sale  of  such  land  and  the  amount  obtmined  on  a 
resale  thereof  made  necessary  by  the  refusal  of  such  purchaser  to  corn* 
ply  with  his  bid,  it  is  necessary  and  essential  that  he  be  given  notice, 
before  the  resale  is  made,  of  the  intention  to  resell  at  his  risk,  and  to 
hold  him  bound  for  any  difference  between  his  bid  and  the  price 
obtained  at  the  resale,  but  it  is  not  necessary,  in  addition  to  this,  that 
any  direct  notice  should  be  given  him  of  the  time  and  place  of  the 
resale.    Oreen^*  Ansley,  }l(k 

BAILMENT. 

I>aQRBB  OF  Carb  Bbqutrbd.  —  All  bailees  are  required  to  exercise  care 
and  diligence  in  protecting  and  keeping  safely  the  thing  bailed;  bat 
different  degrees  of  diligence  are  required  according  to  the  nature  of 
the  bailment.    Mtrchante*  NaL  Bank  v.  QwlmarUm^  1922. 

See  Banks,  18. 

BANKS. 

L  Ltabtlttt  of  for  Acts  of  CASHrsR. — If  moneys  are  deposited  with  ono 
acting  as  cashier  of  a  bank,  and  are  received  by  him  iu  that  oapao« 
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Ilf ,  ui4  DOl  hidlTidiiany,  with  an  agreemttiil  that  tiiey  diall  dnw 
fetoratt  and  ahall  be  ioveated  by  tha  bank  in  atocka  and  bonda  for  tha 
dapaaitor,  and  it  did  not  actaally  reoaiva  the  monaya  Crom  ita  caalMi; 
II  ia  anawaraUa  for  anoh  moneys,  thoagh  he  had  no  anthority  to  a^na 
la  pay  intereat  not  to  atipnlate  for  the  inTestment  of  the  moneyi  m 
■loeka  or  bonda.  Tha  fact  that  the  depoeitor  cannot  enforce  thaw 
•greamaata  doea  not  depriTO  him  of  hia  right  to  reoorer  back  the  moneyi 
vithout  intereat^  no  inTeatment  having  been  made  by  tha  bank  or  ili 
aaahiar.    L'HeHtetUv.  PUUJUldNaLBank,  S6i. 

%  Am  iNaTRUonoH  to  a  Jurt  that  "ur  thb  DuuoroBfl,  Through  !■• 
jmHTiOH  or  otherwiaCy  anffered  the  cashier  to  pnrana  and  practioa 
R  aartain  line  of  oondnct  for  a  considerable  period  of  time,  withoat 
•bjeetioo,  the  bank  will  be  boond  by  his  acta  within  that  lino  of 
aondnot^"  doea  not  afford  any  jnst  ground  of  exception  in  an  aetiea 
againat  the  bank  to  reoover  moneys  deposited  with  ita  caahier  aoting  in 
that  eapaoity,  nnder  an  agreement  that  tha  bank  wonld  pay  intereat 
and  wonld  inveat  snch  moneys  in  stocks  and  bonda  for  tha  depoaitor. 
VHerheUe  t.  PiiUjidd  NaL  Bank.  854. 

&  Tbi  Fao*  that  thr  Cashirr  of  a  Bank,  Aftrr  Rroritdio  Morrir 
Drpobitrd,  Madr  am  Intaud  Aorrrmrkt  that  the  bank  ehonld  pay 
intereat  or  shonld  inveat  for  the  benefit  of  the  depoeitor  doea  not 
•zonerate  it  from  liability  to  refund  the  money  without  interest^  no  in- 
▼eatmant  haWng  been  made.    VHerUUe  ▼.  PUUfiM  NaL  Bamk^  S5L 

4  Btidrvoi.— An  Shtblopr  Usrd  amd  Drlivbrrd  bt  a  Cabhirr  to  a 
bank  aa  a  statement  of  plaintiff's  account  in  the  bank,  and  also  coa. 
taining  antriea  of  sums  paid  in  and  withdrawn  from  time  to  tioM^  is 
admissible  ia  aa  action  against  the  bank  as  a  statement  by  ita  proper 
oAoer  nuide  at  the  time  of  the  actual  transactions  of  aama  raoatrod  aad 
paid  out    VHtrbdU  t.  PUtifiM  NaL  Bank,  854 

IL  BriDBifOR.— Upon  thr  QuBsnoic  Wbrthbr  thb  PLAnrmv  war  Dib^ 
na  wxTU  thr  Cashirr  of  the  bank  aa  an  iodiTidual  or  in  his 
ity  aa  an  officer  of  the  bank  former  transactions  of  a  aimilar 
are  competent  evidence.    VBerbeUe  ▼.  PkUjUld  NaL  Bamk,  854. 

C  BtIDRNOR   that   thr    DRfRHDAKT    DID    ROT    BUTRR  PLAIRTIIV^  XaHB 

ON  Itb  Books  as  a  DBPosnoR  is  not  admissible  af  tending  to  pnta 
that  a  transaction  had  by  the  plaintiff  with  the.  caahier  waa  m  Uaia* 
dividnal  capacity,  aad  did  aot  biad  the  baak.    L'fieitata  t.   nutfitU 

NaL  Bank  9^ 

f.  Xtidrmob.— TiamfORT  that  thr  Barh  had  Aotouhts  witb  Brob» 
■R8  who  bonght  atocka  for  ita  cnstomers,  and  that  ita  hooka  of  a» 
oonnt  with  auch  broken  ahowed  the  purchase  ol  stock,  certaficalsa  ef 
which  were  takea  in  plaintiff'a  name  by  the  direction  of  tha  bank,  is 
admiasible  to  prove  that  it  was  in  the  habit  of  acting  for  ita  eoatoascfs 
in  the  purchase  ol  stocks,  and  that  the  former  dealings  of  the  plaintiff 
wara  with  snch  bank  and  not  with  its  caahier  aa  an  indiridnaL  VBm^ 
b$tU  ▼.  PtU^UU  NaL  Bank,  804. 

C  Btidbmor.^Av  Szhirit  Showing  thr  Rbokir  of  Thrrr  Srarm  m 
Stock  in  tha  name  of  the  plaintiff  is  competent  aa  tending  to  frofs 
that  the  plaintiff's  former  dealings  were  with  the  bank  instead  of  with 
the  cashier  as  an  indiTidnaL     L'HerbeUe  ▼.  PiWtfieJd  NaL  Btmk.  354 

9L  Oabhirr  ab  Aobnt— Admtssionb.— The  cashier  of  bank  ia  ite  agent;  aak 
admissions  aa  to  tha  esistenoe  of  fnnds  suffideat  to  paj"  a 
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wben  dmrn  !•  Mnding  on  the  bank.    8hnman§  Hardware  Co,  T.  Bank, 

lOi  Gratuitous  Spioial  Dxposit— Gross  Nboliobhoa— A  bank  r«ceiT- 
ing  a  gratnitoos  tpeoial  deposit^  and  being  grcwaly  negligent  in  tak* 
ing  eare  of  it^  is  liable  for  its  loss  by  theft  of  the  cashier.  Bat  nothing 
•hort  of  a  knowledge  of  the  true  character  of  the  cashier  before  the 
theft^  or  reaaonable  grounds  to  snspect  hie  integrity,  followed  by  negli* 
gence  to  lemoTe  him,  amount*  to  "  gross  negligence.  **  Merekanit*  NaL 
Banky.  OvUnMrUn,  182. 

11.  Spbcial  GaATUiTors  Dafosit — "  Slight  Cars." — A  bank  receiving  » 
special  gratuitous  deposit  of  bonds  does  not  exercise  even  "slight  care" 
by  retaining  its  cashier  in  custody  of  the  property  after  a  knowledge 
of  facta  thowing  that  he  deals  in  "  margins," and  is  a  large  speculatort 
on  his  own  account^  in  stock  and  bonds.  MtrehanU*  NaL  Bank  ▼.  GuU' 
martin,  182. 

ISL  Gratuitous  Spmtial  Drfobit— Suobt  Oarr,  How  I>rtrrmimrd.~To 
determine  whether  a  bank  has  exercised  "slight  care  and  diligence** 
hi  caring  for  and  safely  keeping  a  gratuitous  special  deposit  of  bonds 
made  with  it,  and  which  were  afterwards  stolen  by  its  cashier,  the  first 
inquiry  is,  Was  the  cashier  at  the  time  of  his  original  selection  and 
employment  a  fit»  proper,  and  trustworthy  person  for  such  position  so 
far  as  the  bank,  in  the  exercise  of  slight  diligence,  could  ascertain  aud 
determine.  If  he  was,  the  next  ii;iqniry  would  be.  Did 'the  bank,  at 
any  time  before  he  stole  the  bonds,  know,  or  have  cause  to  suspect^ 
that  ho  had  become,  or  was  likely  to  become,  untrustworthy.  The 
bank  is  bound  to  exercise  slight  diligence  all  along  during  the  time  of 
his  employment.     MerdianU*  NaL  Batik  ▼.  Ouilmariinj  182L 

IS.  Gratuitous  S^hoial  Bailhbnt— Burdkn  of  PROov.^If  a  bank  re* 
oeives  a  gratuitous  special  bailment,  the  burden  of  proof,  after  proof  of 
loss,  is  on  the  bailee  to  show  that  it  exercised  slight  diligence^  but 
this  is  not  establisheo  by  showing  merely  that  the  officers  of  the  bank 
treated  the  bailor's  property  in  the  same  manner  that  they  treated  the 
property  of  the  bank.     Merchantt*  NaL  Bank  ▼.  OuUmariin,  182. 

14.  Liariutt  of,  Mo^  Affected  rt  SsLBonon  of  Cashier  WhoStrair 
Deposit. — If  a  b.tnk  receiTing  a  gratuitous  special  deposit  does  its 
full  duty  in  sele<:ting  a  proper  person  as  cashier,  and  in  not  disre- 
garding indications  oi  dishonesty  which  ought  to  arouse  suspicion  and 
investigatioOf  it  is  not  responsible  to  the  bailor  though  its  cashier  steals 
the  deposit.  This  would  prove  slight  diligence  which  would  exonerats 
the  bank  from  liability,  though  it  would  be  liable  if  it  failed  to  mako 
such  proof.     Merchants*  NaL  Bank  t.  OuUmartin,  182. 

I8w  Warranty  Aoai2ist  Theft.  ^There  is  no  undertaking  on  the  part  of 
bank  receiTing  a  gratuitous  special  deposit  of  bonds  that  an  officer  of 
the  bank  will  not  steal  the  bonds.  The  question  of  liability,  in  oaso 
of  less,  turns  on  the  question  as  to  whether  there  was,  or  was  not, 
gross  negligence  in  taking  care  of  the  property.  Merchant^  NaL  Bank 
▼.  OnibnarUn,  182L 

1&  Duty  as  to  Gratoitous  8peoial  Deposit. — The  duty  of  a  bank  ia 
protecting  and  keeping  safely  a  gratuitous  special  deposit  of  bonds 
requires  it  to  exercise  only  slight  care  and  diligence.  It  is  liable  only 
for  a  want  of  that  degree  of  care  and  diligence  which  is  termed  "gross 
acgligeuce.'*    JierchanU*  NaL  Bank  r,  QuU/narlin,  182» 
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17.  Nonoi  10  Pbutdsht  n  Nonos  to  Bank.— -The  knowledfpof  the  pfwl- 
denfc  of  a  bank  as  to  the  untruetworthiness  of  ita  cashier  is  knowledfs 
of  the  bank  unless  the  president  is  an  aooomplioe  of  the  cashier*  Jf€r- 
cloalt'  NaL  Bank  t.  Guilmariin,  182. 

UL   CiTSTOM    ABD  USAOB  —  TwO   AOXMTNTS — IWDKBIXDimB.  —  If  tbo  OV* 

tomer  of  a  bank  keeps  two  accoants  therein,  one  a  general  merefaan- 
dise  aeoonat  and  the  other  his  ootton  business  aoooant,  and  the  bank 
long  eontinnea  the  habit  of  paying  all  checks  drawn  on  tba  mer* 
ohandise  aooonnt,  notwithstanding  the  constant  balances  against  the 
drawer  on  the  ootton  aooonnt^  it  cannot^  withont  prerions  notioe  to 
the  costomert  refoee  payment  of  a  check  drawn  by  him  on  funds  to 
his  credit  on  the  merchandise  aoooont,  npon  the  gronnd  of  his  in- 
debtedness oa  the  cotton  acoounti  Simmom  Hardware  Ool  t.  Book 
700. 

It.  PAflS-BOOK  AM  Btidbhob. — ^Tho  bank  or  pass  book  is  not  always  tiie 
most  reliable  evidence  of  funds  in  the  bank  to  the  drawer's  credit 
when  a  check  is  drawn.  If  the  pass-book  is  not  called  for  in  an  action 
by  the  payee  of  a  check  the  drawer  is  a  competent  witness  to  pcova 
the  amount  of  such  funds  where  he  has  knowledge  ci  ik  Staumom 
Nardwan  Co,  t.  Bank,  700. 

tKk  Btidbnob.— Iir  ah  Aotioit  bt  thb  Patbb  of  a  Ghbgk  the  testimoiiy 
by  a  depositor  and  the  OAshier  of  the  bank  as  to  why  two  aooonnta 
of  the  depositor  were  kept  separate  is  properly  ezelnded,  as  it  ealls 
for  merely  an  opinion;  but  testimony  as  to  the  reason  for  drawing 
checks  on  one  of  these  accounts  in  fsTor  of  the  other  is  admisailila 
as  explanatory  of  a  fact.    SimmonB  Hardware  Co.  t.  Bank,  70QL 

SL  Btidbnob. — ^Ib  ab  Aotiob  bt  thb  Patbb  of  aChbok  against  tlw 
bank  upon  which  it  is  drawn,  testimony  by  tiie  plaintiff's  attorney 
that  he  had  been  informed  by  the  cashier  that  there  was  money  »g|<High 
in  bank  to  the  credit  of  the  account  upon  which  the  check  was  drawa 
to  pay  itk  and  that  the  witness  had  so  informed  his  client  before  the 
action  was  commenced,  is  competent  either  on  direct  or  oroes  **'*inina- 
tion.    Simmone  Hardware  Co,  ▼.  Bank,  700. 

f9»  AcTiOB  BT  Patbb  of  Chbok. — ^Tbe  holder  of  a  check  ob  a  bank  can 
maintain  an  action  for  the  amount  specified  therein  against  the  bank 
before  it  is  accepted  or  oertified  as  good  by  the  bank,  if  the  drawer  of 
the  check  has  funds  depoeited  in  the  bank  to  an  amount  snfficiaat  ta 
meet  it  when  presented  for  payment.    Simmone  Hardware  Oa,  r.  Bam^ 

7oa 

f&  Ck>N8nTimoRAL  Law— Barkino,  Powbb  to  Prohibit  BzBBoias  ov 
PowBBB  OF. — ^The  carrying  on  of  the  incidental  powers  of  l»i^t»fc-w^  |,j 
discounting  and  negotiating  promissory  notes,  bills  of  exchange,  draft% 
and  other  eridences  of  debt»  receiving  depoeits,  buying  and  selling  eoc* 
change  coin,  and  bullion,  and  loaning  money  on  penonal  eecnrity,  is 
not  a  franchise,  and  cannot  be  made  so  by  legislatiTO  action.  Heoes^ 
an  individual  oitiaen  cannot  be  deprived  of  the  tight  to  exemiaa  tlioas 
powen^  nor  can  their  exercise  be  restricted  to  corporatioBa.  Btaia  t. 
Santgal,  756. 

flee  AoBMor,  S;  Bstoppbl,  2;  Frakohibbs,  2;  NoBsaiT;  SrATirrBi^  0^  Y» 

BILL8  AND  NOTES. 
See  NxooTiABLB  Ibstkumbntb. 
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BILLS  OF  EXCHANO& 
See  Chsckb. 

BILLS  OF  LADING. 

!•  A  Bill  of  Ladiho  is  a  oontraot  between  the  shipper  and  the  carrier,  and 
binds  the  shipper  so  far  as  the  ooaditions  named  therein  are  reasonable 
in  the  eye  of  the  law,  because,  by  receiviug  the  bill  of  lading,  the  ship- 
per IS  presumed  to  have  assented  to  its  terms.  DawU  t.  Omiral  cfdu 
S,  R  Co,,  852. . 

%  Btipulatiok  Aqainst  Loss  bt  Fir  I.  ~  a  stipulation  in  a  bill  of  lading, 
exempting  a  common  carrier  from  liability-for  loss  by  fire  not  happen* 
ing  through  the  neglect  of  the  carrier,  is  reasooable.  Da»i$  r.  Csnlraf 
eie.  B.  S.,  852. 

Jw  Common  Oarribbs—Pabol  Evidbngb  to  Vabt  Lboal  Impobt  of.— 
Bills  of  lading  silent  as  to  the  time  of  the  delivery  of  freight  raise 
a  presumption  that  delivery  is  to  be  made  in  a  reasonable  time^  and 
parol  evidence  is  not  admissible  to  vary  their  legal  import  by  showing 
that  a  definite  and  specified  time  for  delivery  was  agreed  upon  by  parol 
either  expressly  or  by  implication.     Central  B.  S,  Co*  v.  Hcumihu,  S7* 

4.  Explanation  of  bt  Parol  Etidbhob.— So  far  as  a  bill  of  lading  is  a  ra* 
ceipt  it  may  be  explained  by  parol  evidence^  but  as  a  special  writtea 
oon  tract  for  the  carriage  of  goods  it  is  not^  so  far  as  the  contract  is  n»> 
•onable,  open  to  explanation  by  such  evidence^  Dcufii  T*  0$$UnU  eiik 
R.  JL  Co.9  852. 

See  Cabbibrs,  I,  7,  9;  Salbs.  L 

BOUNDARIES. 

PMBVmftiov.— A  person  in  a  boat  near  one  of  the  banks  of  a  itrer,  Htm 
main  thread  of  the  channel  of  which  forms  the  boundary  line  between 
two  states,  is  presnmed  to  be  in  that  state  nearest  tho  boftl^    Simftom 

BREACH  OF  PROMISE. 
See  Marriaob  and  Ditobob,  1-€L 

BURDEN  OF  PROOF. 
flee  Banxh^  13;  Criminal  Law,  6;  Mastbb  and  SlBTAn;  SL 

BUR0LAR7. 

S«  How  Oobfub  DBUon  mat  bb  Provbd.— On  an  Informatioa  for  Innw 
glary  the  state  may  prove  the  eorpua  delicti,  before  showing  the  defend* 
ant's  oonneetion  with  the  crime.  Hence,  if  two  of  three  defendants 
charged  with  that  crime  plead  guilty,  the  fact  of  the  breaking  and  en* 
tering  and  the  larceny  of  certain  goods  may  be  proved  by  these  twe^ 
although  they  testify  that  the  crime  was  committed  by  themselTes,  and 
that  the  thiid  defendant  had  no  connection  with  it.  8taU  ▼•  Barri9om, 
864. 

Si  PoBSBssioN  OF  Stolbn  Pbopbbtt  AS  EviDBNOB.— Upou  a  prossontion  of 

three  persons  for  burglary,  where  two  of  them  plead  guilty,  the  state 

may  prove  by  the  arreeting  officer  that  part  of  the  property  stolea 

was  found  upon  the  persons  of  tl  e  two  who  pleaded  goilty  and  that 

AM.  »i*  iUr.,  Vol.  XLIV.— 69 
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the  remafTK^er  was  fonnd  apon  the  person  of  the  otber  defendant^  m 
thia  would  fcaad  to  oonneot  htm  with  the  crime.  State  v.  Harrkom,  WL 

See  WiTNBSSKS,  ii 

BY-LAWS. 
See  Co&PORATiOMa,  2QL 

CARRIERS. 
L  AocBPTANCB  OF  BiLL  OT  Ladino  —  Pkesuicpttoh.  — If  A  >h7pper  aeoepi 
a  bill  of  lading  without  objection  before  the  f^ood«  are  shipped,  and 
permiti  the  carrier  to  act  npon  it  by  proceeding  with  the  shipment^  il 
Ii  presumed  that  he  has  accepted  it  as  eontatniug  the  contract*  and 
that  he  has  asiseoted  to  its  terms,  except  in  so  far  as  it  undertakes^  to 
limit  the  general  liability  of  the  carrier.     Ceulral  IL  22.  Co,  ▼.  Said" 

t.  A  Loss  OF  Goods  bt  a  Commoit  Carrisr  is  Prrsumed  to  have  resulted 
from  his  negligence  in  the  alisenoe  of  any  evidence  as  to  how  it  occur- 
red.  Li  snch  a  case  the  carrier  is  liable  for  the  foil  value  of  the  goods 
so  lost^  irrespective  of  a  contract  attempting  to  limit  his  liability,  with- 
out regard  to  the  actual  value  of  the  property.  Otorgia  R,  R.  etc  Ool 
V.  Keener,  197. 

S.  Contract  or  CARRiAaR— Bvidbnob  as  to  Timr  of  Dklitbrt. — ^In  as 
action  against  a  common  carrier  to  recover  damages  for  delay  in  tht 
delivery  of  freight  under  a  bill  of  lading  silent  as  to  time  of  deliv* 
ery,  the  declaration  alleging  a  contract  to  deliver  in  a  definite  and 
specified  time,  but  none  to  deliver  in  a  reasonable  time,  evidence  as  to 
what  would  be  a  reasonable  time  for  delivery  is  not  admissible^  and  n« 
recovery  can  be  had  for  failure  to  deliver  in  a  reasonable  time.  If  tht 
neoeasary  averment  as  to  reasonable  time  is  supplied  by  amendment  to 
the  declaration,  evidence  on  that  subjeot  is  then  admissible.  Cos- 
ireU  R.  i?.  Co.  v.  Haattelkue,  S7. 

4  NioLioBNOR— BURDK2I  OF  Proof. — ^Although  goods  are  perishable^  or  lia- 
ble to  deteriorate,  rapidly  from  internal  causes,  yei*  if  they  are  damaged 
in  the  hands  of  a  common  carrier,  the  burden  of  proof  is  on  it  to  show 
that  it  was  free  from  negligence,  or  that,  notwithstanding  its  negli- 
gence, the  damage  occurred  without  its  fault.    GetUral  iK.  J?.  Oa  v. 

Haeaelhut  37. 

§k  Loss  BT  FiRB— Proxtmatb  and  Rucotb  Caubb. — If,  in  the  regolar  coarse 
of  shipping  ^rain  from  west  to  east»  it  is  stored  in  a  certain  elerator 
until  the  shipper  orders  it  sent  forward  to  its  destination,  and  certain 
grain,  so  shipped  and  stored,  has  been  ordered  forward,  bnt  is  not 
moved,  and  is  destroyed  by  fire  some  time  afterward,  without  the  fault 
of  the  carrier,  the  latter  is  not  liable,  as  the  fire  is  the  proximate  cause 
of  the  damage,  and  the  de'ay  to  forward  only  the  remote  cause.  Dam* 
V.  Oe/Uralete.  R.  R.  Co,,  852. 

&  CoNTRAOT  LivrriNO  Liabilttt  to  Statbd  Si7m.  —  If  a  shipper  entem 
into  an  express  agreement  with  a  common  carrier,  by  which  he 
agrees,  in  consideration  of  a  reduced  rate  of  freight,  that  the  carrier 
shall  not  be  liable  for  more  than  a  stated  sum  in  ease  the  goods 
shipped  are  lost  while  in  the  carrier's  possession,  the  contract  will  bo 
upheld  as  to  loss  not  involving  negligence  on  the  part  of  the  cafrier; 
but  the  principle  which  relieves  the  carrier  from  liabil:^  for  move  thab 
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the  agreed  value  does  not  apply  where  the  yaloation  Is  merely  arbttrftry, 
and  fixed  withont  reference  to  the  real  ralne  of  the  goods,  and  this  is 
understood  by  the  carrier  as  well  u  the  shipper.  Owrgia  B^ELelc  Oo» 
▼.  Keener^  197. 

7*  LiMrrATiON  or  Liabiutt. — Stipulations  in  a  bill  of  lading  which  limit  or 
exempt  a  carrier  from  liability  for  loss  or  damage  to  goods,  unless 
notice  thereof  is  given  within  a  certain  time,  are  not  effectual  without 
proof  of  express  assent  thereto  by  the  shipper.  Central  R,  R.  Co.  ▼• 
Hanaelkus,  37. 

I.  Limitation  of  Liabilitt. — A  common  carrier  may,  by  contract^  limit  his 
common-law  liability  so  far  as  is  reasonable,  but  it  is  unreasonabls  to 
allow  him  to  contract  against  his  own  negligence.  Davis  ▼•  Central  ef& 
R.  R.  Co.,  852. 

9.  GoNMionNa  LiNKs—LmiTATiONa  oh  Liability. — If  a  oommon  ear* 

rier  gives  the  shipper  a  bill  of  lading  stating  that  the  goods  reoeived 
are  to  be  transported  by  itself  and  connecting  carrier  to  a  certain 
point  beyond  the  terminus  of  its  line,  and  there  delivered  to  a  par- 
ticular person,  and  the  shipper  at  the  same  time  pays,  or  agrees  to  pay, 
such  carrier  the  freight  charges  for  the  wh^le  route,  this  constitutes 
a  contract  for  through  shipment,  and  makes  thv  contracting  carrier  liable 
therefor.  Additional  stipulations  in  the  bill  of  lading  by  which  the 
carrier  seeks  to  confine  its  liability  to  its  own  line,  not  expressly  as- 
sented to  by  the  shipper,  do  not  change  the  nature  of  the  contract,  and 
are  inoperative  as  limitations  on  the  carrier's  liability.  Mere  accept- 
ance of  the  bill  of  lading  does  not  establish  the  consent  of  the  shipper  to 
such  stipulations;  nor  is  a  different  contract  shown  by  proof  that  the 
carrier  was  not  interested  in  the  rate  of  freight  contracted  for  beyond 
its  own  terminus,  and  received  only  its  regular  local  rate  from  the  con- 
necting carrier.     Central  R  /?.  Co.  v.  Hasaelkiu,  37. 

10.  Couuojx  Carrier  Caknot,  bt  Comtract,  Exbmpt  Himsblf  from.Nm« 
LIOXNOR. — A  oouiuion  carrier  cannot,  by  any  special  contract^  exempt 
himself  from  liability  for  loss  occasioned  by  his  negligence,  and  it 
makes  no  difference  whether  the  contract  provides  for  partial  or  limited 
exemption,  or  contemplates  total  exemption  from  liability.  Georgia  ef& 
R,  R.  Co.  T.  Keetter,  197. 

11.  Corf  TRACT  OF  Carriaob  by  a  common  carrier  begins  when  the  pas* 
senger  comes  upon  the  carrier's  premises,  or  upon  its  means  of  convey* 
nnoe,  with  a  of  purpose  purchasing  ticket  within  a  reasonable  time^ 
or  after  having  purchased  a  ticket,  and  the  relation  once  constituted 
oontinnes  until  the  journey,  expressly  or  impliedly  contracted  for^  has 
been  concluded,  and  the  passenger  has  left  the  carrier's  premises,  or 
has  been  allowed  a  reasonable  time  to  leave  such  premises.  Hande^ 
T.  Jametmlle  etc  R.  R.  Co.,  474. 

12.  Brrach  of  Contract — Mbasurk  of  Dahagbs.  In  an  action  by  a  pas- 
senger against  a  carrier  for  a  breach  of  contract  of  carriage,  the  amount 
recoverable  is  limited  to  the  damage  supposed  to  have  been  in  con- 
templation of  the  parties  and  actually  caused  by  such  breach,  and  the 
measure  of  damage  is  ordinarily  not  materially  different  whether  the 
defendant  fails  to  oomply  with  his  contract,  through  inability,  or  will- 
fully disregards  it.      Hansley  v.  JameavUie  <^.  R.  R.  Co.,  474. 

2M,  Oamaobs  fob  DBLAT.^If  a  passenger  is  delayed  or  carried  contrary 
to  agreement,  so  as  to  lead  to  a  failure  to  accomplish  the  object  of 
tbe  tripf  such  person  is  entitled  to  recover  at  least  the  snm  paid  for 
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bit  iioket^  with  interest  thereon,  together  with  oompeniatioa  for  tte 
whol«  of  the  time  lost  in  the  trip,  and,  in  tome  instaneee,  the 
ftble  ooet  of  reaching  the  objectire  point  by  means  of  some  other 
▼eyanoe.  This  mle  obtains  whether  the  aotion  is  brought  for  breaeh 
€f  contract  or  in  tort,  nnless  it  appears  that  the  passenger  has  soifered, 
in  addition  to  tiie  expense,  loss  of  tirasy  and  inconTenienoe^  some  per- 
Kmal  tnjnry,  of  which  the  willfnl  fail  ore  to  transport  him  according  ts 
the  schednle  time  is  a  proximate  cause.  Handeif  t.  JamuMt  HcSLtL 
Oo,,  474. 

14i  LnoTATioir  of  Liabilitt.— A  common  carrier  has  no  power  to  relieve 
itself  of  liability  to  passengers  simply  by  delegating  its  privilege  ts 
carry  to  others,  nnless  by  express  statutory  authority  it  has  power  te 
lease  its  line  and  pririleges.      WhiU  ▼.  Norfolk  eic  iZ.  B.  Oa^  489. 

UL  Dblioatioii  of  Powsiis^LiABiLrrT  to  BxoausiONisrs. — ^The  fact  thai 
a  carrier  of  passengers  hires  its  train  or  steamboat^  manned  by  its  owm 
crew  under  its  pay,  to  the  managers  of  an  excursion  for  the  pur- 
poses of  an  excursion,  does  not  relieve  it  from  liability  for  injuries 
to  an  excursionist  caused  by  the  negligence  or  wrongful  act  of  its 
servants,  unless  it  has  delegated  to  such  managers  the  exclusiTe 
to  discharge  its  servants  aud  hire  others,  although  the  contract  of 
riage  is  between  the  tnanagers  and  the  excursionists  and  the  liability  sf 
the  carrier  is  not  affected  by  the  fact  that  the  train  or  boat  ia  oliartersd 
to  run  between  points  not  upon  the  carrier's  regular  lines.  WUtt  v. 
Norfolk  eu.  J?.  B.  Co.,  489. 

16b  Liability  for  Acts  of  Seryamts. — A  common  carrier  undertakes 
absolutely  to  protect  his  passengers  against  the  misconduct  of  hiaovB 
•ervants  engaged  in  executing  the  contract^  and,  whether  the  eel  si 
the  servant  is  one  of  omission  or  commission,  whether  negli^eat  er 
fraudulent,  if  it  is  to  be  done  in  the  course  of  his  employment  the  eai^ 
rier  is  liable.    Norfolk  etc.  R,  R,  Co.  v.  Anderaon,  884. 

17.  LiABiLrrr  for  Aora  or  Agent — BxiifPLABT  Damaoxb. — A  oommoe 
carrier  may  be  liable  in  exemplary  damages  for  the  act  of  its 
if  the  act  is  participated  in,  or  authorised  or  ratified,  by  tiie 
The  measure  of  the  carrier's  liability  must  depend  upon  the  partieohr 
oircumstauces  of  each  case,  and  ia  a  matter  to  be  left  to  the  discre- 
tion of  the  jury,  whose  finding  is  not  to  be  disturbed,  nnlesi  eo  enjart 
as  to  evince  passion,  prejudice,  partiality,  or  corruption.  N6tfoXk  tk. 
R.  R.  Co,  V.  Anderwn,  884. 

It.  Oarrixrb  of  Passbmobrs  MnsT  not  Only  Carry  Their  pABSKNoaH 
Safely,  but  must  also  protect  them  from  ill-treatment  from  their 
servants,  other  passengers,  or  intruders,  and  they  are  liable  to  a  pas- 
senger for  injury  or  ill-treatment,  inflicted  upon  him  by  their  eerveat^ 
whether  in  the  line  of  their  employment  or  not.  White  ▼•  JTeq^UI  elb 
M.M.Oo.9  489. 

See  Bills  of  Lading;  Railroado^  18-tt 

OASHIBRS. 
Aqbnoy,  2;  Banks,  1-1%  1<  11^ 

CAUSA  MORTia 
See  Gxini. 
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CHARITIES. 
Bee  RxFOBM  ScHOOia. 

CHATTEL  MORTGAGSa. 

lb  A  DBBOEXPnov  in  a  chattel  mortgage  designating  property  m  being  a 
•pecified  amount  of  wheat,  hay,  and  oata,  and  a  epecified  number  of 
hones  and  cattle,  and  agriciiltnral  instmments  all  being  on  section  19, 
in  a  township  described  by  its  number  and  range,  is  sufficient^  though 
neither  the  county  nor  the  state  is  named,  if  the  mortgage  is  filed  in 
the  county  in  which  the  property  is  situate,  and  there  is  but  one  sec- 
tion of  laud  in  that  county  corresponding  to  the  description  given,  but^ 
at  to  any  part  of  such  property  not  then  on  the  realty  named,  the 
description  is  insufficient  and  the  mortgage  ine£Fectitre.  Union  NaL 
Bank  t.  Ohim,  633. 

&  Vauditt  ov — PnoFKKTT  RsMOYED  TO  Anothbr  Statb.  —  A  chattel 
mortgage  valid  under  the  laws  of  the  state  where  it  is  executed,  both 
as  between  the  immediate  parties  thereto  and  as  against  third  parties, 
is  valid  in  another  state  to  which  the  property  has  been  removed, 
although  not  executed  according  to  the  laws  of  the  latter  state.  Craig 
T.  rfiZitanu,  934. 

SL  Pvbohasbr  in  Good  FAiTH^AirreGSDBKT  Indbbtbdnbss. — One  who  pur- 
chases property  or  takes  a  security  for  an  antecedent  debt  is  not  enti* 
tied  to  the  protection  of  a  statute  purporting  to  protect  purchasers  and 
•ncnmbrancers  in  good  faith  for  valne.     Union  NaL  Bank  v.  Oiain,  63S. 

4i  A  Chattel  Mobtoagk  Takkn  to  Sbcuri  am  Antbobdsst  Debt  is  enti* 
tied  to  the  same  protection  against  subsequent  attaching  creditors  at 
any  other  mortgage.     Union  NclL  Bank  v.  O/um,  633. 

5.  A  Chattbl  Mortoaob,  Though  Unrboordkd,  takes  precedence  over  a 
■nbsequent  attachment  based  upon  a  debt  existing  prior  to  the  execution 
of  the  mortgage  under  a  statute  declaring  that  a  mortgage  of  personal 
property  is  void  as  against  creditors  of  the  mortgagor  and  subsequent 
purchasers  in  good  faith  and  for  value,  unless  the  original  or  an  authen- 
ticated copy  thereof  be  tiled  in  the  office  of  the  registrar  of  deeds.  A 
creditor,  within  the  meaning  of  this  statute,  is  one  who  becomes  such 
after  the  mortgage  was  executed.     Union  Nat,  Bank  v.  (Hum,  533. 

tt.  Onb  haying  Notiob  of  the  existence  of  a  chattel  mortgage  cannot  treat 
it  as  void  because  it  has  not  been  tiled  for  record.  Unkm  NaL  Bank  v. 
Oium,  533. 

7.  A  Cbbditob  Who  mas  not  Changed  His  Position  after  the  making 
and  before  the  filing  of  a  chattel  mortgage  executed  by  his  debtor  in 
favor  of  another  creditor,  but  has  merely  remained  inactive^  does  not 
become  entitled,  upon  subsequently  levying  an  attachment^  to  prece- 
dence over  a  mortgagee  because  the  latter  has  not  filed  his  mortgage 
for  record.     UnUm  NaL  Bank  v.  Oium,  533. 

8).  AiTEB  thb  Taking  Fossbsaion  of  personal  property  by  the  mortgagee 
he  need  not  renew  such  mortgage  by  filing  a  copy  thereof  with  the 
registrar  of  deeds  under  a  statute  declaring  that,  in  order  to  preserve 
priority  of  lien,  every  chattel  mortgage  must,  every  three  yearti,  be  re- 
newed by  filing  a  copy  thereof  with  such  registrar.  Union  etc  Bank  ▼• 
O/tim,  533. 

9l  Kknbwal  bt  Rbtiliko.— A  Statutb  Requiring  Chattel  Mortgages 
TO  be  Rkfilbd  at  a  specified  time  after  they  are  recorded,  with  a  state- 
ment of  the  amount  remaiuing  due,  mu«t  be  construed  with  a  view  to 
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the  object  of  the  law  requiring  snch  mortgages  to  be  file<1  Cor  reeord. 
Therefore,  if  the  mortgagee  takes  poeseasion  of  the  propei  ty,  and  therebf 
givea  notice  of  his  relation  to  it,  the  failure  to  renew  by  the  filing 
thereof  is  immateriaL     Unhn  He,  Bamk  v.  Oium^  633L 

See  DABrroA  and  Cbsditob,  2;  Ykhdor  ahd  Pubohasib. 

CHECKS. 

OVB  Radical  DimRKNOR  Bki'wkbn  a  Cubck  and  a  Bill  of  Exchavsm 
is  that  the  former  nee<i  not  be  accepted,  while  the  latter  mnat  be,  is 
order  to  fix  the  liability  on  the  drawee.  Snumont  Hardwart  Ob»  ^ 
AMi;700. 

See  Appbal^  8j  Banks,  18-22;  EsTorrsi^  8;  NoMsvili 

CUILDRBN. 
See  Wills,  1« 

CHIMNEYS. 
See  Rbal  P&opBBrr. 

CLOUD  ON  TITLE. 

QuiCTUro  TiTLB,  CovNTBRCLAiM  IN  SuiTM  FOR. — If,  »  an  action  to  quiet 
title,  the  defeiidaut  alleges  title  in  himself  by  virtue  of  certain  conTey- 
ancea,  and  demands  thai  his  title  be  quieted  as  against  the  plaintifi^  hii 
plea  oon<ititates  a  counterclaim  because  it  is  connected  with  the  sabjeet 
of  the  action,  and  a  reply  should  be  iuterpoeed  by  the  plainti^  when 
the  statute  requires  a  rt^ply  to  be  made  to  a  couaterdainL  Pmetr  ▼• 
Bviodle,  611. 

COLLATERAL  ATTACBL 
See  JuDGMKNTa,  1,  9-lL 

COMMERCE. 

See  iNTEBaTATB  COMMIBOfe, 

OOMMON  CARRIRRSb 
See  Carbibbs. 

OOMMON  LAW, 
See  RAPBi 

CONCEALMENT. 
See  Ma&riaob  and  Divobcb,  4-iL 

CONDITIONS  JUDGMENT^ 
See  Dbbdb,  3b 

CONDONEMENT. 
See  Marriaub  and  Divobcb,  11. 

CONFESSION. 
See  Judgments,  11-1  3L 


Index.  983 

CONFLICT  OP  LAWa 

J.  FoRXiav  CoNTRAor  or  Salb,  Whkrb  Dkembd  to  Hiyb  Bbbn  Midi — 
CoMiTT. — If  an  agent  receives  in  one  state  a  proposition  for  acoatraol 
of  aale  and  iraosinits  the  same  to  bis  principa],  a  resident  of  another 
state,  who  there  accepts  it^  and  ships  tiie  article  by  freight  to  the  pur* 
ehaser,  the  sale  is  a  contract  of  the  latter  state,  and  if,  under  the  laws  of 
the  latter  state,  the  title  to  the  property,  by  the  terms  of  the  contract^ 
would  remain  in  the  vendor  as  against  attachment  or  insolvent  proceed- 
ings,  the  courts  of  the  former  state  will,  as  a  inatier  of  comity,  givo 
that  effect  to  the  contract  although  by  its  own  law  it  would  be  other* 
wise.     BarrcU  v.  KeUey^  862. 

JL  Ir  A  PoLicT  or  iNsanANCB  IS  Applibd  roK  in  this  Statb  by  a  resident 
thereof,  and  the  corporation  issuing  the  policy  is  a  resident  of  another 
state,  and  an  assignment  is  subsequently  made  by  a  citizen  of  the  first* 
named  state,  any  controversy  afterward  arising  between  the  assigueo 
and  the  heirs  or  personal  representatives  of  the  assignor  will  be  con- 
trolled by  the  laws  of  the  state  in  which  the  policy  was  applied  for,  and 
which  the  assignee  and  the  representatives  of  the  assignor  are  residents^ 
rather  than  by  the  laws  of  the  state  whose  corporation  issued  the  polio/. 
Mobituon  ▼.  HurH,  266. 

8oe  Chattbl  Mortgaobs,  2. 

CONFIRMATION. 
See  Judicial  Sales,  I. 

CONNECTING  CARRIERS. 
See  Carriers,  9. 

CONSIDERATION. 
Bee  CoNTRAcrs,  1;  Judiciaj.  Sales,  2,  8. 

CONSOLIDATION. 
See  Actions,  1. 

CONSTITUTIONAL  LAW. 

L  SELr-BXECUTiNO  PROVISIONS. — If  a  state  constitution  declares  what  In- 
debtedness cities  of  a  certain  class  may  not  contract,  snoh  prohibitionfl 
cannot  be  suspended  or  rendered  nugatory  by  the  failure  of  the  legisla- 
ture to  make  the  classification  of  cities  provided  for  by  such  constitu- 
tion, and  a  forbidden  indebtedness,  thou^j^h  contracted  in  advance  of 
such  classification,  is  void.     Beard  v.  Hopkinitville,  222. 

^  The  Fourteenth  Amendment  to  the  constitution  of  the  United  States 
does  not  interfere  with  the  proper  exercise  of  the  police  power  of  tho 
several  states.     CommonweaUh  v.   Vrooman,  603. 

Jb  Insurance. — A  Statute  Making  It  Unlawtul  to  Issue  ant  Poliot  op 
Insurance  against  loss  by  fire,  without  authority  to  do  so  expressly  con* 
ferretl  by  a  charter  of  incorporation  given  according  to  law,  is  not  invalid 
as  conflicting  either  with  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  or  with  the  section  of  the  bill  of  rights  affirming 
that  all  men  are  born  free  and  independent,  and  have  certain  inher- 
ent and  inalienable  rights,  among  which  are  those  of  acquiring,  possess- 
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ing^  ftiid  proleotinf  property  and  repntation.    CtmumnweaUk  r.  Vn^ 
Bm  Banu^  S3;  Muhioipal  CoRPORATioKa^  3;  Statutb^  1-6^  9^  la 

CONTEMPT. 

L  IvjuironoH,  CoifTSMPT  m  Durioardiko.— If  persona  receiTe  a  telegnnv 
pnrportiiig  to  be  signed  by  one  who  U  known  to  them  to  be  a  jndge^ 
statiog  that  he  had  signed  an  order  restraining  a  sale,  neverthelesa 
proceed  with  aneh  sale,  and  upon  proceedings  against  them  are  adjudged 
to  have  oommitted  a  contempt  of  coart.  the  judgment  conrioting  thesa 
and  fixing  their  punishment  will  not  be  set  aside  on  writ  of  error,  al- 
though the  injunction  or  restraining  order  was  not  personally  senred 
upon  them,  and  they  had  no  knowledge  thereof  other  than  that  re* 
ceived  by  the  telegram.     Siaie  v.  Knight,  809. 

t.  JuDOMRRT  lOR.— A  Wrft  ov  Error  Lib8  to  review  a  Judgment  er 
order  finding  a  person  guilty  of  contempt  of  court,  and  prescribing, 
the  punishment  to  be  suffered  therefor.     StaU  ▼•  Kntghi^  809. 

&  A  JUDQHJBNT  CoNYICriNa  AND  PONISHTNG  OnB  FOR  A  Co:frEMrT  OT 
OOVKT  MAT  BR  RkVIEWKD    AND    SlT  ASIDB  OnLT   for  Want   of  juris^ 

diction  of  the  oourt  over  the  subject  matter,  or  the  defendant^  or  for 
want  of  power  to  render  the  particular  judgment  or  order  complained 
of.  The  finding  of  the  court  upon  a  question  of  fact  will  not  be  re- 
viewed.    State  V.  Kuight,  809. 

4   PROCRBblNOS  TO    PONISH,    WhBR    CRnilNAL  IK  ThRIR    CsaRACIXR. — 

If  a  oontempt  oonsists  of  doing  a  forbidden  act,  injurious  to  the  op- 
posite party,  the  process  for  its  punishment  is  criminal,  and  a  JQ<ig» 
meat  of  conviction  can  be  reviewed  by  a  writ  of  error  if  the  statute 
of  ths  siite  authorises  the  issue  of  that  writ  to  remove  for  ezamiaatioik 
•ad  review  the  record  of  criminal  actions.     Statt  ▼•  Knight^  809L 

CONTRACT. 

L  CoR8iDERATioir.->A  MoRAL  Oblioation  is  sufficient  to  support  a  promNa 
to  pay.     Bobhuon  v.  Burst,  266. 

S,  Whrst  Drpbndbmt  upon  the  Lira  of  a  Contractino  Partt.— A 
contract  to  perform  personal  services  requiring  skill  and  ability  of  a 
high  order  is  subject  to  the  implied  condition  that  the  party  shall  be 
alive  and  well  enough  in  health  to  perform  it     Marvel  v.  Phillipg,  370. 

Sb  Dbath,  Disoharob  of  bt.— A  contract  entered  into  with  an  inventor 
agreeing  to  pay  all  expenses  of  his  application  for  a  patent,  to  man- 
age  the  business  and  atlvauce  all  requisite  fnnds,  to  use  all  reasonable 
efforts  to  increase  aud  supply  the  demand  for  the  patented  invention^ 
and  to  do  all  things  which  a  wise  and  energetic  owner  of  a  patent 
right  with  ample  financial  ability  ought  to  do^  is  discharged  by  the 
death  of  the  party  contracting  to  do  these  things,  because  his  diiel 
undertakings  are  personal  in  their  character,  requiring  personal  akiU» 
attention,  and  ability  of  a  high  order.     Marvel  v.  PhilUpe,  370L 

4i  Dbath  or  a  Dibabilitt  which  renders  performance  impossible  destroys 
the  contract.  This  rule  remains  applicable,  though  tho  contract  pur- 
ports to  be  binding  on  the  contracting  party  and  bis  legal  repreaenta* 
tives.  It  would  require  explicit  words  to  show  that  the  parties  entering 
into  a  contract  like  thia  intended  that  executors  should  perform  th» 
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dntiat  nndertakra  by  on«of  th«  partitt  io  oontnetlng.  Marvel  t» 
PhUUpt,  87a 
IL  Om  SxjuuMO  TO  DisArrutM  a  Cohtbact  Solblt  Bioausb  ov  Hn  Tskfo- 
EAKT  Imoapagitt  when  he  made  it»  ^nch  inoapaoitj  beinf  eniirelj 
vnknown  to  tho  other  party,  mast  not  retaia  the  fmito  of  his  ooniraok 
Qib§om T.  Wtdem New  Torkeie.  B.  B.  Co..  580. 

8eo  Custom;  Insakb  PKBSoiia^  7* 

CONTRIBUTION. 

See  SUKBTTBHIP,  X 

OONTRIBUTORT  NEGUQSNCB. 
See  Mastbb  and  Sbrtabt,  SX 

CONVERSION. 
See  TBBSPAflSy  I;  Vbndob  and  PoBOBABBa, 

CORPORATIONS. 

L  Oboanizatton  of. — ^If  oorporate  powers  are  granted  by  private  statato 
there  most  be  evidenoe  of  aoceptanoe  by  the  oorporators  and  a  oompli* 
ance  with  all  conditions  precedent  prescribed  by  law,  in  order  to  show 
aflBrmatiTely  that  the  corporation  is  lawfully  organised;  bnt^  if  the  ooi^ 
poration  is  formed  nnder  a  general  law,  the  signing  and  recording  ol 
articles  of  agreement  by  the  oorporators  constitute  them  a  body  politio 
for  the  purposes  set  forth  iu  such  agreement.     Benbow  ▼.  Cook,  454. 

%  Fobmation  or. — Private  corporations  are  formed  when  the  necessary 
oontractual  relations  are  created  between  the  persons  olothed  by  law 
with  the  powers  of  a  body  politic    Benbow  ▼.  Cook,  454. 

SL  Mbbtinos — ^NoTiOB—pBKSOMFrioN. — Minutes  of  the  proceedings  of  b 
meeting  of  the  stockholders  of  a  corporation  raise  a  presumption  that 
due  notice  thereof  was  given,  and  that  its  proceedings  wero  regular 
and  lawfuL    Benbow  ▼.  Cook,  454. 

4.  Hbrino  or— Waivbb  or  Noticb. —  Strict  statutory  requirements  aa 
to  notioe  of  a  meeting  of  stockholders  of  a  corporation,  being  intended 
for  their  protection,  may  be  waived  by  them,  and,  if  waived,  the  nteet- 
ing  and  all  its  proceedings  are  as  valid  as  if  full  statutory  notice  had 
been  given.— Sen^oie  v.  Cook,  454. 

Sw  Mbbtinos— Ratttioation  or  Proobbdinos.-*  Although  a  meeting  of 
the  stockholders  of  a  corporation  for  the  purpose  of  organising  the 
oorporation,  or  for  any  other  purpoee,  is  not  called  in  the  mnnner  pre- 
scribed by  law  or  the  by-laws  of  the  company,  the  action  of  the  meeting 
Is  valid  if  every  stockholder  who  did  not  participate  in  the  meeting 
ratified  its  action  afterward.     Benbow  v.  Cook,  454. 

C  Oboanizatior— Mbbtino  for — Notiob  or.— If  all  of  the  stockholders 
expressly  assent  to  a  call  for  a  meeting  of  stockholders  to  organise  a 
oorporation,  participate  in  such  meeting,  and  acquiesce  in  its  action,  it 
is  a  valid  meeting,  although  express  notice  was  not  given  to  each 
stockholder  ss  by  statute  providetl.     Benbow  v.  Cook,  454. 

7»  Fobmation.— 'If  persons  associate  themselves  together  as  a  corporation^ 
nnder  statutory  authority,  and  take  all  the  subsequent  steps  necea- 
sary  to  perfect  it,  the  original  subscribers  become  members  of  the  oor- 
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poFation  and  liable  to  MMSsment  upon  their  •ab8cripi!oii&     Windaa^ 
MKi9k  IMgktCo.  Y.  Tandff^  838. 

&  LlABiUTT  OH  SuBacatiFTioic  FOR  SHARKS.— One  wbo  sabscnbea  to  tho 
capital  stock  of  a  corporation  is  liable  for  an  aaee&sment  npon  his  wl^ 
•criptioii  withoat  an  express  promise  on  his  part,  as  he,  by  the  act  of 
subscription,  implieilly  promises  to  pay  auy  legal  assessment  npon  ths 
shares  subscribed  for.  The  remetly  by  forfeiture  and  sale,  as  proTided 
by  statute,  is  merely  cumulalive.  Windsw  Eledrie  LiglU  Oo^  t.  Tcautg^ 
838. 

••  SuBSGRimoN  TO  Stock— RiGHT  TO  Rbpudiatb. — A  pcrsoD  fraudulently 
induced  by  an  agent  or  promoter  of  a  corporation  to  subscribe  to  its 
capital  stock  may  at  his  optiim  repudiate  the  contract,  and  the  fraud 
may  consist  as  well  in  the  suppression  of  what  is  true  as  in  the  repra- 
entation  of  what  is  false.      Virginia  Land  Co.  ▼.  Heuipl,  039. 

IQl  Sobsobiption  to  Stock  —  Waivkr  of  Ricjht  to  Rbpudiatb— Hm 
righc  to  repudiate  a  subscription  to  the  capital  stock  of  a  corporatioB 
induced  by  the  fraud  of  its  promoter  is  not  waived  by  the  fact  that  khe 
subscriber  has  given  the  promoter  a  proxy  to  represent  him  at  the  first 
meeting  of  stockholders,  at  which  the  fraud  inducing  the  subscription 
la  for  the  first  time  disclosed.  The  subscriber  cannot  be  affected  by 
notice  to  the  promoter  of  what  the  latter  knew  from  the  beginning  and 
did  not  disclose.      Virginia  Land  Co.  v.  Haupt,  939. 

11.  Stock  Subscription*  —  Repudiation  of  for  Fraud  —Nottcc — ^Lacbks 
— Burden  of  Proof. — Laches,  as  a  bar  to  a  subscriber's  right  to  repn* 
diate  his  subscription  to  the  capital  stock  of  a  corporation  for  fnnd, 
begins  to  run  only  from  the  time  when  the  subscriber  is  first  chaig»> 
able  with  notice  that  a  fraud  has  been  perpetrated  upon  him.  Mera 
suspicions  or  random  statements  heard  in  public  or  in  stockholdei^ 
meetings  do  not  necessarily  constitute  notice;  but,  after  a  subscriber's 
saapicions  are  reasonably  aroused,  it  is  his  duty  to  investigate  mX  oooi^ 
and  the  burden  of  proof  is  upon  the  corporation  to  show  notice  and 
laches  on  the  part  of  the  subscriber.      Virginia  Land  Co.  ▼.  HoMpt^  99B. 

\%  Forfbiturb  of  Stock. — If  the  articles  of  associat:on  of  a  corporatioe 
declare  that  its  directors  shall  have  authority  to  make  a  requisition 
for  installments  npon  shares  by  giving  a  thirty  days'  notice  in  new»> 
papers  published  in  the  cities  of  Philadelphia  and  Detroit,  and  after 
such  time  that  the  directors  may  forfeit  the  stock  of  all  partifli 
failing  to  pay  such  installments,  a  forfeiture  based  upon  a  publicatiea 
of  such  notice  in  one  only  of  such  cities  is  void.  Until  thirty  days  after 
the  publication  in  both  places  no  installment  can  become  due, 
hence  no  stockholder  could  be  in  default  for  not  making 
Morri9  v.  Metalline  Land  Co.,  614. 

18b  A  Power  Oivbn  to  Forfeit  Stock  must  bb  Strictly  PvBaiTBSD^ 
and,  if  any  restrictions  or  limitations  imposed  by  the  charter  of  tibs 
corporation  have  been  disregarded,  the  alleged  act  of  forfeiture 
be  (lejlared  invalid.     Morris  v.  Metalline  Land  Co^,  614. 

M.  Forfeiture  of  Stock.  ~ The  Mere  Inaction  of  Stockroi.di 
whose  shares  have  been  subjected  to  a  void  doclaratiou  of  forfeitaie 
does  not  estop  them  from  resisting  such  forfeiture,  nor  from  aaseir^ 
ing  their  ownership  of  the  stock,  where  the  forfeiture  was  for  a 
default  in  the  payment  of  installments  which  bad  not  in  fact  beeoss 
due,  because  of  the  failure  to  publish  the  notice  requiring  payment  ia 
the  manner  stipulated  in  the  articles  of  association,  and  the  corpocatifla 
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not  on%  reqninng  oontiiinous  contribntlons  from  its  members  to 
■nataiii  either  its  existence  or  its  business.  St  orris  v.  Metalline  Land 
Co.,  614. 
15.  Stock  Diyidvnds. — Ordinarily  a  dividend  declared  in  stock  is  to  b« 
deemed  capital,  and  a  dividend  in  money  is  to  be  deemed  income. 
Thonuia  v.  Oituff,  310. 

18.  Stock  Dividknds,  Apfobtionmbnt  of. — If  it  appears  that  a  stock 
dividend  has  been  declared,  resulting  from  the  net  earnings  of  a  cor- 
poration during  a  time  specitied,  for  a  poriion  of  which  time  a  life 
estate  existed  in  respect  to  thu  stock  upon  which  the  dividend  is  de- 
clared, the  court  should  ascertain  the  amount  of  the  net  earnings  em« 
braced  within  the  period  of  the  life  estate,  and  award  to  the  tenant 
thereof  such  amount^  and  the  balance  to  the  remaindermen.  Tho/wu 
▼.  Oi-egg,  310. 

17.  Remain DBBMSir  and  Tenant  roit  LirE— Stock  Dividends. — If  a  resolu- 
tion of  a  corporation  making  a  dividend  in  stock  declares  that  the  amonnt 
distributed  is  a  part  of  the  net  earnings  and  income  of  such  corporation 
received  for  the  fiscal  years. therein  designated,  and  that  the  directors 
therefore  resolve  that  a  dividend  of  a  designs* ed  per  cent  be  declared 
upon  the  common  stock,  payable  in  common  stock  of  the  company,  such 
dividend  must  be  regarded  as  the  property  of  a  person  who  was,  during 
the  time  the  earnings  accrued,  a  tennnt  for  life  of  the  stock  upon  which 
the  dividend  was  declared,  and  not  the  property  of  the  remaindermen. 
Thomas  v.  Oregg,  310. 

18L  Remain  derm  en  and  Tenant  for  Li  fb^  Stock  DiviDBNDa — When  it 
is  possible  for  the  court  to  ascertain  whether  the  distribution  in  a  stock 
dividend  includes  net  earnings,  and,  if  so^  what  proportion,  and  also 
whether  snch  earnings  were  intended  to  be  made  a  part  of  the  capital, 
or  merely  to  be  used  temporarily,  with  the  intention  on  the  part  of 
the  directors  of  refunding  them  to  the  shareholders  as  income,  the 
court  should  make  such  investigations,  and  dispose  of  the  stock  in  an 
equitable  way  between  the  tenants  for  life  and  the  remair.dermen. 
Thomas  ▼.  Oregg,  310. 

19.  Kemaindbrmen  and  Tenant  for  Life — Stock  Dividends.— A  divi- 
dend, although  declared  in  stock,  is,  if  based  on  the  earnings  of  the 
oorporatioiv  iQ  reality,  by  whatsoever  name  called,  but  the  income  of 
the  capital  invested,  and  a  mode  of  distributing  the  profits.  Thama$ 
V.  Gregg,  310. 

20.  Emflotbbs — By-laws  as  Noticb  and  Evidence.— A  stranger  in 
dealing  with  a  corporation  is  not  bound  to  inquire  into  the  by-laws 
of  such  corporation  to  ascertain  whether  the  officer  or  agent  with 
whom  he  is  dealing  has  authority  to  act.  Hence,  if  a  corporation, 
through  its  president,  employs  one  as  its  agent  by  the  year,  and  gives 
him  "absolute  charge,"  it  will  not  be  allowed,  after  receiving  such 
agent's  services  for  seventeen  months,  and  then  dismissing  him  for 
cause,  to  prove,  by  its  by-laws,  in  an  action  by  the  agent  to  recover  a 
balance  of  salary  due,  that  the  president  had  no  authority  to  employ 
any  one  by  the  year.     Moyer  v.  Ea^t  Hlv^re  Ttrminal  Co.,  709. 

21.  Estopfbl  to  Disavow  Ac*t  of  Aijent. — A  corporation  is  estopped  to 
disavow  the  act  and  authority  of  its  agent  in  exccutiug  a  mortgage  on 
Its  property  if,  with  notice  of  its  execution,  the  corporation  takes  no 
steps  to  disaffirm  the  act  of  snch  ai^ent.  On  the  contrary,  snch  aotioo 
amounta  to  a  ratification  of  the  mortgage.     BtnboWY.  Cook,  454. 
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Ml  BiOBr  IP  0ISPO8I  09  PsoraBTr. — ^PriTaie  eorporatloii  may  dii^ote  d 
Iti  propartj  without  ozproas  sUtntory  anthoiity.  BmAow  t.  Omk% 
454. 

ML  lloKTOAaa  D^id  azaciited  by  a  eorporatioa  on  iti  property  ia  not  aa 
azeoatofy  oontraot.    Benbow  r.  Cook,  454. 

H  Minmroa —  Vauditt  of  Mortqagl  —  When  all  of  the  direeton  and 
aloekholdera  eonatitnting  the  body  oorporate  meet  without  notiee,  and 
hold  a  oorporation  meeting,  at  which  they  agrta  to  create  aa  tndebted- 
utm,  and  aathoriae  the  execution  of  a  mortgage  to  aeonre  i^  their  aetiea 
ia  valid  and  binding,  and  a  failure  to  make  a  record  of  their  proceedinga 
ftt  that  time  doea  not  affect  the  validity  of  their  action  provided  a 
raoord  of  anch  proceedings  ia  made  and  signed  by  them  nt  another 
time.    Bembciw  ▼.  Cook,  464 

Ml  SbaIt— pRisUMniosi. — A  deed  of  a  oorpwation  reciting  that  it  ia  aealed 
with  the  corporation  seal  raisea  the  preanmption  that  what  poffpcrta 
to  ba  each  aeal  placed  after  the  names  of  the  corporate  offioera  ezee«t> 
ing  the  deed  ia  the  seal  of  the  corporation.    Btwhow  ▼.  Cool;  454. 

Ml  OoMnrnruTioiiAi.  Law  —  Impairmbnt  of  Visnnn  Cohvoratk  Rjokhl 
The  rights  inaoied  to  private  corporations  by  their  ohartera,  and  the  man* 
ner  of  their  azerciaa,  are  aabject  to  snob  new  regulations  aa  fron  time 
to  time  may  be  made  by  the  state  with  a  view  to  the  public  protootio^ 
health*  and  aafety,  and  in  order  to  gaax\l  properly  the  righta  of  other 
individuals  and  corporatioua.  Virginia  DeveiapmaU  Os  t.  Onmer  Irom 
001,894. 

■aa  laruTiBfioVs  S;  Liiiii»  6;  MAsiDAvna,  3-5;  ScATOn%  8}  Taxh^  It  ^ 

OORPUS  DELICTL 

See  BURGLABT,  h 

COSTS, 
■aa  AffkaLi  & 

COUNSEL'S   ADDRESS 
See  Nbw  Tbial^  Z, 

OOUNTERGLADL 
■aa  Oloud  oh  Titlb;  Sbtoiv. 

COURTS. 

AimmnaT  of  Rbodbdb,  oh  What  mat  u  Babkd.— The  amendma&t  of  a 
Judicial  raoord  after  the  lapse  of  a  term  solely  upon  the  recoUaetum  ^ 
ft  Jndge  is  not  authorized,  and  will  be  reversed  upon  the  appeal  of  the 
peraon  injured  thereby.    Bojfd  Countjf  v.  Bom,  210. 

CRIMINAL  LAW. 

1.  Statb  Wbsbb  Crimb  d  Dbbmkd  CoBiMiTTBD.~Oae  who  while  in  cot 
atata  aima  and  fires  a  pistol  at  another,  who  at  the  time  ia  in  another 
states  commits  the  offense  in  the  latter  state  of  "shooting  at  another,* 
although  the  ball  does  not  take  effect^  but  miasea  and  lodgea  in  tho  lat- 
ter state.     Simpson  v.  SkUe^  76. 

t.  Statb  Whbrb  Crimb  is  Dbbmrd  Committed — Contrvcttitb  Pi 
■HOB. — The  preeenoe  of  the  accused  within  a  state  ia  essential  to 
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Ut  erimlnal  act  one  which  is  done  within  that  state.    Saoh  presence 
need  not  be  actual;  it  may  be  oonatraotive.     Simpson  ▼.  SicUe,  75. 

3L  GhTATB  Whsrb  Orixb  n  Dbbmbd  Committcb.— A  criminal  act  began 
in  one  state  and  completed  in  another  renders  the  person  who  does  the 
act  liable  to  indictment  in  the  latter  state.    Simpson  v.  States  75. 

4L  Aos  OF  DzsoRBTiON — ^Mbntal  Capaoitt. — Upon  the  trial  of  a  boy  be« 
tween  the  ages  of  ten  and  fourteen  years  for  any  offense  it  is  not  error 
to  ^ve  in  charge  to  the  jury  section  4294  of  the  code.  That  section  re- 
lates alone  to  mental  capacity.    Gordon  ▼.  StaUt  189. 

A.  iMTOxiOATioif  TO  BxcusB  Crucb  must  be  of  such  a  degree  as  to  render 
the  offender  incapable  of  entertaining  an  intent  to  commit  snch  crimen 
If  it  falls  short  of  this  it  is  worthless  as  a  defense.  Warner  ▼.  State^ 
416. 

6L  Aubi — ^iNSTRUonox. — The  proof  of  an  alibi  in  a  criminal  case  b  snffi* 
oient  when  it  satisfies  the  jury,  with  reasonable  certainty,  that  the  ao- 
ensed  was  not  present  when  the  crime  was  committed.  Hence,  it  is  error 
justifying  the  granting  of  a  new  trial  to  charge:  "The  prisoner  in  this 
case  has  attempted  to  set  np  an  alibu  The  court  charges  yon  that  when 
the  defendant  «-ttempts  to  set  np  an  alibi,  that  the  burden  of  proof  it 
upon  him  to  satisfy  yon  beyond  a  reasonable  donbt  that  the  alibi  ia 
true."  Mila  ▼.  State,  140. 
?•  Dbadlt  Wbapon,  What  is.— The  question  whether  an  instrument  with 
which  a  personal  injury  is  inflicted  is  a  deadly  weapon  depends  npon 
the  manner  of  its  use,  rather  than  npon  the  intrinsic  character  of  the 
instmment  itself.    State  ▼•  Norwood,  498. 

See  Afpbal,  10;  Burolart;  Contbmpt^  4;  ExnuDmoM. 

CROSSINOa 
See  Railroads^  11-1& 

CUSTODY, 
See  liABBiAGa  and  Diyorob,  7,  8;  Pa&biit  amd  Ohild^  % 

CUSTOM. 

1«  A  Usagb  iNOONsnmirr  with  a  Contract  cannot  be  giTen  in  eyidenoe 
to  affect  it,    BaUimor€  Baseball  Co.  t.  Pic&eU,  304. 

S.  A  Usagb  to  be  admissible  must  be  proved  to  be  known  to  the  parties,  or 
to  be  so  general  and  well  established  that  knowledge  and  adoption  of 
it  may  be  presumed,  and  it  must  be  certain  and  uniform.  BalUmora 
BasebaU  CM  ▼.  Pickett,  804. 

S*  A  Custom  or  Usagb  will  not  bb  Pbrmittbd  to  Vary  thb  Tbrms  of  a 
Spbcial  Contract.  Hence,  if  a  contract  is  entered  into  by  which  one 
person  employs  another  for  a  stated  period,  the  employer  cannot  justify 
his  discharge  of  the  employee  on  the  ground  that  a  custom  existed  in 
the  business  giving  him  the  right  to  cancel  the  contract  on  ten  days' ' 
notice  that  the  employee  was  deficient  in  his  work.  BaUhnore  Bttseball 
Club  ▼.  Pickett,  304. 

4.  Qbnbral  Usagb,  Whbn  not  a  Propbr  Subjbot  of  Plbading  anb 
Proof,— By idenoe  as  to  the  existence  of  a  general  usage  will  not  be  re- 
ceived for  the  purpose  of  giving  meaning  to  language  and  abbreviations 
employed  in  an  assessmeut^rolL     Power  v.  BowdU,  611. 
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DAMAGES. 
8m  Cabrtbiu^  is;  IS;  Hastsr  amd  Skryant,  Z-7;  UmauawMOM,  6;  Rah^ 

aoAsa,  20,  22;  Sales,  4;  Trsspam,  1,  4. 

DAMS. 

8m  WATCBfly  L 

DEADLY  WEAPONS. 
8m  Cbimutal  Law,  7;  Homicidb,  8»  4 

DEATH. 
See  GoNTRACxa,  3^  4;  Mortoaoks,  l-SL 

DEBTOR  AND  CREDFrOR. 

1.  GRiDiTORa,  Who  are  Frotkcted  as.— If  a  statate  declarM  a  mortgage 
voiil,  aa  to  the  creditors  of  the  mortgagor,  nnlesn  filed  in  the  office  of  the 
registrar  of  deeds,  the  word  "  crediton**  doM  not  iuclnde  thoM  persona 
whose  debts  were  eoiitracted  before  the  execotion  of  the  mortgage  and 
while  there  was  no  default  in  not  filing  it,  and  who  hare  in  no  manner 
altered  their  position  to  their  detrimeut  before  such  filing.  Uuion  HaL 
P-nuh  V.  OiMnf,  633. 

%  Ch  itbl  Mortoaob. — A  GRKorroR  Who  mat  Assail  a  chattel  mortgage 
M  Toid  for  want  of  recordation  is  not  a  mere  general  creditor  of  the 
mortgagor,  bat  one  who,  by  attachment  or  otherwise,  secnres  a  lieo. 
He  must  aLso  be  a  creditor  who  dealt  with  the  mortgagor  anbaeqaently 
to  the  esecntion  of  the  mortgage  and  without  notiM  tharcol.  Umiom 
NaL  Bank  v.  Oium,  633. 

DECLARATIONa 
See  Agbmct,  1,  2;  HoMion>%  fiL 

DEE  Da 

L  A  Drrd  CoHsiRTa  or  the  name  of  the  parties,  the  consideration,  a  descrip* 
tion  of  the  subject  granted,  the  quantity  of  the  intereat  conveyed,  and, 
lastly,  the  conditious,  reservatiou-i,  or  coyenaata,  if  any  there  be.  Any 
words  indicating  an  intention  to  transfer  the  estate,  interest^  or  claim 
of  the  grantor  are  snfficieut  to  cou^iitute  a  deed.  JSvetuom  t.  Web§ter^ 
802. 

%  What  is  SurFiciRNT. — A  paper  commencing  with  a  statement  that  it  is 
a  will  between  S.  S.  and  H.  L.,  by  which  S.  S.  declares  that  he  has 
made  agreement  with  H.  L.  that  the  latter  is  to  take  care  of  him 
nntil  his  death  day,  and  that  S.  S.  gives  H.  L.  all  his  gooda,  ehattcSs, 
and  real  estate,  except  fifty  dollars,  which  he  leaves  to  G.  J.,  and  tl.at 
H.  L.  is  to  pay  G.  J.  when  the  land  is  sold,  or  within  five  year»  fiotn 
date,  is,  when  dated  and  signed  by  S.  S.,  a  sufficient  conveyance  of  hl» 
real  property.     Evetuan  v..  W thaler,  802. 

t.  A  CoMTCTAMcc  UPON  CONDITIONS  SuBSEQUSNT  passes  the  title  to  the 
grantee,  subject  to  be  divMted  by  the  failnro  to  perform  the  oondi« 
tions.     Eve/t$on  t.  WebUer^  802. 

4,   Ck>NTBTANOBS— RBaCI&IION  FOR  FAILURE  0¥  OONSIDBRATIOSI. — ^A  OOttTCy* 

ance  of  iaqd  made  in  consideration  of  support  for  life  cannot  be  re* 
•einded  and  canceled  by  a  anbsequent  oouveyanM  by  the  grantor  ts 
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•Botber  person  withont  tbe  consent  of  the  first  grantee,  merely  because 
the  support  has  been  withheld.  Tbe  remedy  in  such  ease  is  an  action 
for  the  value  of  the  support  withheld,  or  an  equitable  action  to  rescind 
OQ  the  ground  of  the  insolvency  of  the  grantee,  or  such  other  ground 
as  makes  this  the  appropriate  relief.     McCardU  t.  Kennedy^  8fi. 

8ee  CoBFOBATioNa,  25w 

DEFINITIONS. 
*Gold  storage  bumness.**    Siewitri  ▼.  Atlanta  Be^  Oa-p  llfll 

Creditors."    l/Hion  NaL  Bank  ▼.  Olwn,  533. 

Dsy  laborer."    BrUene  ▼.  Montgmnery,  192. 
Franchise.     Stale  t.  Scougal,  736. 
Fugitive.     StaU  ▼.  Hall,  501 ;  In  re  SuUan^  433. 
"Grosj  Negligence. "    MercluuU^'  NiU.  Bank  v.  Guiimartki,  Itt 
"Heirs."    LeaaUt  v.  Dunn,  16. 
"Inaccessible."    Atlanta  etc.  By,  Co.  ▼.  OravUt,  14fi. 
"Lisboring  person."    FarinhoU  v,  Lnck/i^u-d,  953. 
"Paid.**    Conyere  v.  PosUU  TeL  CabU  Go.,  100. 
"Slight  care."    Aferefiants*  Nat,  Bank  v.  OuHmartin,  182. 
** Slight  care  and  diligence.**    MerdianU*  Nat.  Bank  ▼.  OuilmarHm,  19L 

Supply."     Virginia  Development  Co.  ▼.  Crozer  Iron  Co.,  893b 

Tax  ooUeotor.*    SUwart  t.  Atlanta  Bee/ Co.,  119. 

DELIVERY. 
See  Salis^  1. 

DELUSION& 
Wills,  6,  8,  9. 
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DEMURRAGE. 
See  Railroads,  16,  17* 

DEPOSITIONa 

If  A  Winran  Whoss  Tbstimont  is  Taken  Out  or  ths  Stats  Amnocn 
TO  His  Dipositiom  Cofibs  or  Papkrs  instead  of  the  originals,  the  court 
in  its  discretion  may  allow  them  to  be  read  in  evidence.  L'HerUUt 
r.  Pittefield  NaL  Bank,  364. 

DEVISE. 

Wiixa.  — If  A  Spicino  Dcvisit  is  Made  or  Real  Frofbrtt  Which  is 
Subject  to  a  Mobtoaob,  the  devisee,  in  the  absence  of  an  expression  of  a 
contrary  intent^  on  the  part  of  the  testator,  is  entitled  to  have  such 
property  exonerated  from  the  mortgage,  even  though  the  personal  ee> 
taia  is  insufficient  to  pay  the  general  legacies.  Brown  ▼•  Banm^  331. 

DISTRIBUTION. 

WiLU — CoNSTBUonoy— Mode  or  Distribution. — Under  a  will  devising 
property  to  be  divided  equally  between  two  named  persons  and  the 
children  of  another,  such  children  take  per  stirpet,  and  not  per  capita, 
if  it  appears  by  evidence  aliunde  that  the  tirst  two  persons  are  sisters, 
and  the  latter  a  brother  of  the  testatrix,  that  the  latter  was  very  food 
of  her  sisters,  and  of  their  children,  and  the  children  of  her  brother. 
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•ad  bad  •  faTorite  among  the  ehildran  in  eacli  of  tbe  fhree  familiei,  \mk 
did  not  dadre  bar  brother  to  take  any  of  tha  property  on  aoconnt  «l 
Ua  finaaoial  ambarraaimant  and  paat  condnot*     WkiU  T*  AHom^  9* 

Bee  Imsuramoi;  15. 

DIVIDENDa 
8aa  Oo&FORATioira^  Ifr-lflL 

DOG& 
Baa  ANfMALS. 

DRAINAGK 
8aa  Watbb8»  2-4 

DYING  DECLARATIONa 
Sea  APFSALy  4-7* 

£ASEMENTa 

Wats— Right  or  Wat  as  Dsfbnsb  to  EjaGTiaBHT.^T1ia  aiitftanoa  af  a 
right  of  way  over  certain  land  ia  no  defenae  to  aa  actioo  d  ajaetment 
by  tha  ownar  of  tha  fea.  A  right  of  way  doaa  not  Jnatiff  acdnaiTB 
poMasaion  of  tha  Uad  by  tha  party  to  whom  anah  right  belong 
Mf  T.  Onme^  80S. 

BJECTMENT. 

Sea  Basxmbkti. 

EMINENT  DOMAIN. 

Pbopirtt  Alrcadt  Dbyotsd  to  a  Pubuo  Ubb.  — ^Tha  intentlaa  of 
legiaUtnre  to  grant  tha  power  to  take  land  or  property  already  da> 
Totad  to  another  pnblio  nae  must  be  shown  by  ezpreaa  worda  or  bj 
necaasaKy  implieation.    LouUville  ttc  R.  Co.  t.  WkiOsg  Oomdg  Ommi^ 

220. 

SNTIRBTY  OF  CONTRACT. 

Sea  IkbukanoBi  & 

EQUITY. 
8aa  Attaohjcbnt,  2;  Inbanb  PBRSOHiy  t^  4 

ESTOPPEL. 

L  If AKBiBB  Wombh-^Bbrtoppxl  Aqathst  bt  AoBXBMBirr.— 11^  after  Jndf- 
mant  haa  bean  entered  on  a  meohanio's  lien  against  husband  and  wifi^ 
eounsel  enter  into  an  agreement  to  amend  the  record  ao  aa  to  afasngs 
the  given  name  of  the  wife,  strike  off  the  judgment^  and  permit  tiie  jndg> 
ment  defendants  to  file  an  affidavit  of  dafanae,  tha  wife  ia  estopped  ta 
subsequently  repudiate  suoh  agreement.    /o6s  v.  Hunier,  630. 

1»  Banks  ahd  Banking.  —  If  the  holder  of  a  check,  relying  npon  tha 
statements  of  the  officers  of  the  bank  on  which  the  check  ia  drawB» 
is  induced  to  take  a  course  different  from  that  which  ha  otherwiaa 
would  have  taken,  and  is  thereby  misled  to  his  prejudice,  tha  dootrina 
of  aatoppal  appliea.  Simmons  Hardware  Co,  v.  Bank,  700. 
Ir,  AiTBB  THB  ExBOimoN  of  a  paper  styled  thereiA  as  a  wiB.  ImI 
pniporttng  to  give  all  tha  property  of  tha  signer  ta  another  paraai^ 
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%  rfitsr  of  the  ilgner  ezeentos  another  paper  ttal  die  will  nol  maho 
any  elaim  of  the  property  or  estate  of  ■a<di  eignerv  ebo  is  eeloppad  freiB 
lliereafter  eaMrtiiig  anjr  eUim  of  title  to  tacfa  property.    Mmmmw* 

flee  OoBPORATiOHi»  21;  J(7DG]cbiii%  4 

BVIOnON; 
8eo  Lajtdlokd  ijn>  Tsvavr 

EVIDENOB. 

I.  Judicial  Notiob.— Thb  Courts  will  Taxb  Judicial  MoTKn  m  nm 
Ybrnaoulak  Languaqs  of  thb  Pboflb  and  Its  Mutatiohb^  sad 
henoe  will  take  notice  whether  giTen  wordi^  letten^  and  flgnres  SM 
or  are  not  eonehsd  in  ordiflary  langnage  in  nee  by  the  oonrt  and  peopla. 
Power  ▼.  Bowdk.  611. 

iL  Judicial  Konoi  will  bb  Takbb  bt  thb  Courts  of  a  Usagb  Whiok 
HAS  Bkoomb  Gbnbral,  but  if  a  usage  is  ipeoia],  that  i%  limited  to  a 
partioalar  locality,  or  bneinee%  er  class  of  people,  this  rale  is  often  in* 
applicable,  and  oridenoe  may  be  received  to  show  the  ezistenoe  of  Iko 
alleged  usage.    Power  t.  Bawdi€f  611. 

tL  Judicial  Noticb  will  bb  Takbh  of  Such  Ordinabt  Abbbbtiaziovb  m 
ARB  in  Common  Usb.    Poteer  t.  Bowdle,  611. 

4  PBnuMFTioN  AoAivsT  Prbsumption.~If  thb  Papbbs  and  Bboobds  fa 
an  old  case,  wherein  there  was  a  verdict  and  jadgment^  are  not  to  ks 
fonnd,  tho  presnmption  that  the  clerk  did  his  duty  in  recording  Iko 
papers  is  oreroomo  by  the  stronger  presamption  that  Ibo  court  had 
be/ore  it  the  necessary  proceedings  to  authorise  the  Teidiol  and  Judf* 
ment  in  question.     Wiggkw  v.  OiUetie^  123. 

iL  Wills— Btidbncb  to  Aid  Construction  OF.-^ParoloTldenoe  tsadmissi* 
ble  to  show  the  oireumstances  sorronnding  a  testator  at  the  time  of 
making  his  will,  in  order  to  arriTe  at  a  proper  oonstraotion  of  its  torssik 
WUU  ▼.  HuOand,  87. 

C  Bbs  Judicata.— Whbn  thb  Rboord  dobs  not  Sbitlb  thb  QuBsnm 
oral  STidence  is  admissible  to  show  what  was  in  faetdeoided.  JMeg^ 
JkUrky  MoiMm  Co.,  654. 

7.  Bbs  Judicata. — ^The  records  on  a  former  appesl  in  the  same  aotlsn 
may  be  looked  into  for  the  purpose  of  ascertaining  what  fsots  anA 
questions  were  then  before  the  oonrk  PlipnotUh  Comniif  Bank  t.  OUmm^ 
781 

iL  A  Mabbiaob  Cbrtificatb  n  Admissiblb  nr  Bvidbncb  without  erprsss 
proof  that  it  was  signed  by  the  priest  who  performed  the  osremooj^ 
whtre  it  is  shown  that  the  parties  were  married  by  a  priest  in  ehuro^ 
and  there  rsoeiTod  the  oertifioate,  as  this  is  eridenoe  tending  to  show 
that  the  signature  attached  thereto^  purporting  to  bo  that  of  the  offiek 
ating  priest^  is  genuine;  and  that  it  waa  he  who  gafo  them  the  certi^ 
eato.    FraUni  v.  OtuUiii,  848. 

il  Boob  Account  Against  BIarhibd  Woman  is  not  proof  prima  /adt  sf 
ssnrioes  rendered,  and  an  express  undertaking  of  such  married  womsa 
to  subject  her  separate  estate  to  liability  for  their  paymonl  Jfoors  nu 
Cbpk^,fie€. 

Nl  Photoobaths  are  admissible  in  eridenoe  of  members  of  plaintiffV 
family  when  they  are  testified  to  as  being  oorreel  likenessei^  te 
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purpoM  of  lapporting  tiatemento  M  to  race  and  appearmiiM  of 
fiunily.     Van  Houten  ▼.  Mor9e,  373. 

8m  Baiik%  4-8^  19;  Bills  or  Ladiho,  3»  4;  CasroM ;  Imsuxasc^  S; 

8;  NcQUOSMCBy  2;  Tblal»  % 

EXECUTION. 

Is  A  LiYT  o«  Execution  is  Sujjicibnt  if,  by  iti  tennis  K  •nahlei  ona  t» 
looate  the  property,  and  to  identify  it  when  fonnd.  That  ia  oartai» 
which  can  bo  made  certain.  Hence,  a  levy  on  five  certain  lota  ia  anffi* 
«ent  aa  to  description,  although  the  plat  referred  to  in  tho  lory  had 
never  been  recorded,  although  the  detcription  does  not  mention  tho 
original  land  lot  oontaining  the  property,  and  notwithatanding  tho 
frontage  of  each  of  the  lots  numbered  2»  8,  and  4  appears  by  the  plat 
to  be  twenty -five  feet  more  than  aa  stated  in  the  levy,  if  it  appoam 
from  the  pUt  that  the  five  lots  are  contiguona,  and  form  one  parody 
and  that  lots  2,  3,  and  4  lay  between  1  and  5>  the  latter  being  ovt> 
aide  lots  lying  on  opposite  sides  of  the  entire  parcel,  and  the  meaanr^ 
menta  thereof,  as  recited  in  the  levy,  corresponding  exactly  with 
atated  in  the  plat     WigginM  v.  Gillette,  123. 

%  Am  Exicittiom  Sals  at  Which  no  Pxrson  is  Prbsbnt  Ezcspt 
Shiritf,  and  the  plaintiff  and  his  attorney,  is  not  void  for  thnt 
Power  ▼.  Larabee,  677. 

t.  8alk8.~Po8tponkiubmt  AMD  Rkadtbbtisvmuit  of  the  time  of  a 
iff's  sale  are  not  solBcient  to  aroid  it^  unless  intending  bidder* 
thereby  misled  aa  to  the  day  of  sale.    UoUuter  v.  VanderHn,  657. 

^  Balis — Adtbbtibsmksit. — Under  a  statute  requiring  a  aheriff's  aalo  t» 
be  advertised  "once  a  week  during  three  snccessiTo  weeks^^aii  ad» 
▼ertioement  in  each  of  three  auccessive  weeks  ii  sufficient^  althongh 
it  may  not  have  been  published  on  the  same  day  of  every  week^ 
and  there  may  not  have  been  twenty-one  full  days  between  the  first  ad* 
vertisement  and  the  day  of  sale.     HoUiater  v.  Kenuffrim,  657. 

H  Sales— Judomsnt  Crbdrob  as  Pubohasul— Imcksasb  of  Bmi— I^ 
after  a  Judgment  creditor  bida  in  property  at  execution  aale,  and  ra» 
oaipts  to  the  sheriff  for  the  amount  bid,  an  application  ia  made  to  aot 
tho  aalo  aside,  and  a  third  party  offers  to  increase  the  bid,  the  Jndg* 
ment  oreditor  may  be  permitted  to  give  an  sdditional  credit,  equivalent 
to  the  increased  bid,  and  the  proceeding  to  set  the  sale  aside  may  than 
be  dismissed.     HoUiaier  v.  VanderUn,  657. 

C  Ah  Exboutioii  Sals  will  u  Vaoatbd,  Bboauss  Sbvsral  Parcslb  ov 
Rbal  Propbbtt  wbrb  Sold  ih  a  Litmf,  on  motion  of  the  defendant^ 
unless  the  purchaser  can  show  that  the  sale  in  that  mode  haa  not  in* 
terfered  with  the  defendant*a  right  of  redemption.    Power  ▼•  Lareitt^ 

fi  Ajt  ExBounoir  Sali  nr  ths  Luicp  of  Ssvbraii  Parobls  or  Bbaii 

Eratb  is  not  void.    Power  v.  Larabee^  677* 
C  Am  EzxounoN  Saui  will  mot  bb  Vacatbo  for  inadequacy  of  pvioa  iff 

the  defendant  is  entitled  to  redeem  therefrom,  and  has  notice  of  tfio 

sale  and  an  opportunity  to  exercise  his  right.     Power  v.  Larabee,  577. 
H  Salbs.— Mbbb  Inadb<)uaot  of  Priob  ia  not  sufficient  to  avoid  a  ahecifl^ 

sale.     HolUsUr  v.  Vanderlin,  657. 
JH  ExxouTioN  Salbs.— A  Motion  to  Vagatb  an  Bzboution  Salb  must  be 

made  within  a  reasonable  tims^  and,  where  there  is  a  right  of  redemp* 
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Mob,  tiiit  reMonabk  tlnM  !■  probably  meamnd  bj  Hm  stfttatory  period 
of  rodemptioii.     Pcwer  ▼.  Larabee,  CTI. 

IL  MnwTioif  Sau,  Waitbb  of  OBJKOnoii8,»M(Mit  of  the  trregiiUritioi  oo 
•oooont  of  whioh  azeoation  mIm  may  be  set  aside  may  bo  WMTod  1^ 
Iho  parties  intereeted.  This  waiver  may  be  presamed  from  their  ap> 
parent  acqaieseence,  aa  well  ae  proved  by  direct  and  positive  evidenoe. 
Power  ▼.  Larabee^  677. 

Hl  SzBounoN  Salb.  —A  Waiybb  of  a  Bight  to  PRocfaKv  thb  Taoatioh  cm 
MM  BxiounoH  Salv  arises  from  an  attempt  to  redeem  therefrom,  and 
by  aettling  the  jadgment,  and  in  such  settlement  taking  credit  for  tho 
amount  realised  at  snoh  sale^    Pother  t.  Larabee^  677, 

UL  EZSMFT1058— Laborihg  Man,  Who  i&^A  United  States  mall  earrior  it 
a  *' laboring  person  "  within  the  meaning  of  a  oonstitotional  provision 
tbaft  the  homestead  exemption  of  a  debtor  shall  not  extend  to  any  exo- 
cation,  order,  or  other  process  issued  on  any  demand  "for  eervieee  rsn* 
dorod  by  a  laboring  person  or  a  mechanic"  FarinkoU  T.  Luekhard^ 
MX 

8eo  iMjvHoriONB,  L 

EXECUTORS   AND  ADMINISXRATORa. 

1.  FmriBAL  BzFwsis— ToMBSXOXR.— The  expense  of  a  snitable  tonbotoiio 
over  the  grave  of  a  decedent  is  a  legitimate  item  of  credit  in  tho  acv 
counts  of  an  executor,  even  when  no  provision  on  the  subject  is  mado 
in  the  will. of  the  tesUtor.     Webb'$  Estate^  666. 

%  Am  Bzsoittob  Who  n  Aloo  thb  Bbsiduart  Lboatu  of  all  the  remain- 
ing property  of  the  testator  may  be  presumed  to  be  in  possession  as  do- 
▼isee  and  not  as  executor,  and  therefore  is  not  chargeable  with  Iho 
xonta  of  the  property  to  which  he  is  entitled  as  such  residuary.  Bromm 
T.  Baron,  831. 

t.  Wills— RBXTi  and  Pbofitb— GoNVLior  of  Intbrbst  Bbtwbbn  Hbom 
Sbi>  Rbbiduabt  Lbqatbb.— If  an  executor  is  made  residuary  legatee^ 
And  is  also  given  power  to  sell  all  real  and.  personal  estate^  real  property 
forming  part  of  the  residuary  estate  vests  in  him,  subject  to  be  divested 
by  the  sale,  and  until  such  sale  the  rents  and  profits  belong  to  him  ao 
ouch  legatee,  and  not  to  the  heirs  at  law.    Brown  v.  Baron,  831. 

4  Bali  of  Mobtoaobd  Lands  bt.  — A  regular  and  valid  sale  by  an  exec- 
ntor  during  administration  of  land  belonging  to  the  estate  and  mort* 
gaged  by  the  testator  vacates  proceedings  to  foreclose  the  mortgage^ 
and  bars  the  condition  of  a  judgment  of  foreclosure;  but  if  such  sale  is 
Toidable  this  rule  does  not  apply,  and  the  mortgagee  may  elect  not  to 
latify  the  sale  by  continuing  to  prosecute  his  proceedings  to  foreoloso 
tho  mortgage,  as  well  as  by  equitable  action  against  the  executor  to 
have  the  sale  vacated.  Reed  ▼.  Aubrey,  49. 
ii  Salbb  of  Land— Wnrs  or  Aobnt  of  Exbcutob  as  Purchasbb  — 
BiFxor  ON  Mobtgaobb. — If  a  husband,  acting  as  agent  for  an  exo* 
ontor,  sells  land  belonging  to  the  estate  at  public  sale  for  cash,  and  Iho 
father  of  such  agent's  wife  bids  off  the  land  on  his  own  account,  but  In 
floality  for  the  benefit  of  his  daughter,  without  paying  any  thing  or  tak* 
ing  a  deed,  the  sale,  as  to  him,  is  incomplete,  and  if  the  daughter  is 
afterward,  with  the  consent  of  all  of  the  parties,  substituted  in  plaoo 
of  her  father  as  purchaser,  and  the  terms  of  the  sale  are  so  modified 
as  to  make  it  partly  for  cash  and  partly  on  credit^  this  is  not  a  binding 
ndainistratioo,  as  against  a  sBortgagee  of  the  laad*  from  the  testator^ 
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and  Moh  iqjtnigagM  maj  elaol  either  to  ratify  or  rfffleli  waA  ak 
iUed  T.  Atire^f  49. 

H  LuBU  QUrLT  Pom  VmauamnaB.^'Kx^&aUm,  admiiiislnitoi^  «r  tiiMini 

aoting  with  good  faith,  and  without  maj  willfol  dofiralt  cr  fraodt  ■■• 

not  reapoiiaible  for  any  laaa  that  maj  ariw  to  the  estate  whieh  tbqf 

icpreeeot.     They  are  not  liable  beyond  what  th^y  aoliial^  reeiiie 

udeai  gaSLtf  of  groee  negligenoe.     WM'$  E^Me^  MS. 

f  •  LiAHLrnr  iob  Lett  to  Estate.— U  aa  attorney  empl<qrad  1^  a  iHAk 
ter  to  prooare  a  judgment  ia  afterward  employed  by  the  ezeentor  to  eel^ 
loot  It^  and,  after  he  oolleeU  it^  faile  to  aoeonnt  lor  it  becaoae  of  Us 
laeolvenQy  the  exeentor  is  not  liable  to  the  estate  fer  the  losa^  inlaa 
guilty  of  gross  negligenos  in  failing  to  attempt  to  ooDeet  flie  aaonal 
ef  the  Jndgment  from  snoh  attorney.     WM*  Bdaiet  866L 

IL  MatAXM  IM  AH  AcoouHT.— If  an  exeontor*  who  ia  also  the  leaidnaiy  kg^ 
atee^  ebaigse  himself  with  the  rents  of  ooiain  property,  t»  whieh  he  k 
himself  entitled,  he  may  hare  snch  mistake  eorreoted  Im  A  sahiifeiii 
eseeent^    Mromm  v*  Baron,  831. 

See  JvDaianmb  ^ 

.     8XBMPTI0H. 
8se  AnAOHmirr,  1;  BzeouiBMl^  UL 

BXPBRTS. 
See  WrrNBssn^  Jk 

BXPULSIOK. 
See  RAiLBOADfli  21,  iSL 

EXTRADITION. 

!•  Dnoaenov  of  GoTnuioB.— In  regard  to  matters  ef  ezkmdfUm  ihi  Ji^ 

diinary  may  reriew  and  oontrol  the  aotion  of  the  goTemor  in  regard  t» 
points  of  law,  but  oannot  interfere  in  regard  to  any  matters  within  his 
diseretion.  It  is  within  his  discretion  to  imne,  or  to  refuse  to  isme^  • 
warrant  of  arrest  in  extradition,  or  to  revoke  it  when  iesued, !(  fai  hte 
opinion,  it  is  sought  for  ulterior  porpoaei.    In  re  Sukan^  433. 

%  OoHsnTDTiOHAL  LAW.^The  state  may,  in  the  exercise  of  its  lessned 
soToreign  powers,  and  as  an  act  of  oomity  to  a  sister  state^  proride  by 
atatnte  for  the  sarrender,  upon  requisition,  of  persons  who  are  indiel- 
able  for  a  orime  committed  through  their  oonstmctiTe  preeeooe  in 
aister  state,  though  they  have  never  been  corporally  within  eseh 
and  hare  never  fled  therefrom  to  escape  arrest  and  punishment.  Bn^ 
in  the  absence  of  sush  itatate,  such  peraons  are  not  snbjeet  to  extratt* 
tion  by  the  latter  state.    8taU  r.  Hali,  601. 

8.  FiroxTin  ntoic  Justiob— Who  n  hot. — A  person  cannolb  In  aay  eseas^ 
be  deemed  to  have  fled  from  the  justice  of  a  state  in  the  domaia  el 
whose  terminal  jurisdiction  he  has  never  been  oorpotally  preeenl  aasee 
the  co..imission  of  a  crime  therein.  One  who  has  never  fled  oannot  be 
a  fugitive  from  the  justice  of  a  state  in  which  he  is  only  ooosimMliYely 
present  at  the  time  he  commits  a  crime.    State  r,  ffatl,  SOL 

4b  FuGiTivH  nunc  Jasrios  n  0ns  Who  having  committed  a  erlme  in  ome 
Joriediotion  goes  into  another  to  evade  the  law  and  sesepe  pwiilek- 
meuk    SMe  v.  naU,  501. 
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§k  Vv«RiTBnu»f  Jonioi.— OnbWho  is  Oitlt  CovffnvcmrBur 

fai  oo«  state  ml  the  time  he  atandi  in  another  state  and  Area  a  gnn, 
the  bullet  from  which  kille  a  penon  in  the  former  stat^  Int*  whoee 
Umiti  he  has  ne^er  gone  since  the  commiation  of  the  erimi^  Is  not^  In 
the  absenoe  of  express  statute,  a  fagittre  from  the  Jnstise  of  that 
■tate^  and  Is  not  liaDle  to  extradition,  and,  if  arrested  wider  a  war- 
lant  of  extradition  in  another  state,  he  Is  entitled  to  be  disoharged 
npon  Aofieof  eorytu*    State  ▼.  HaU,  601. 

C  Wwrmvm  vbom  Jranoi.— Departure  from  a  jnrisdietlfm  after  the  eom* 
sslssion  of  an  aot  in  furtherance  of  a  crime  anbeequent^  sonsmnunatsd 
is  a  flight  from  jnstioe^  and  renders  the  fugitive  liable  t»  extradition. 

ft  WvQvnru  waom  Joinoi.— 'One  who  while  within  one  state  makes  falas 
lepresentations  to  procure  the  goods  of  another  to  be  shipped  tn  him  la 
another  state^  and  then  goes  in  the  latter  state  befoca  the  goods  aie 
■hipped  to  him  on  the  faith  of  such  representation%  Is  a  fugitiTe  from 
fheJvstieeoC  the  former  state,  and  liable  to  extraditSoib  HfSMm^ 
Ok 

FALSB  RBPRBSSNTATION& 

See  BxTBADinov,  7« 

FBLL0W-SSRVANT8. 
See  Railroads,  0i» 

FIRES. 
See  Garbikbs,  6;  SrATurn^  H 

FORSGLOSURB. 
See  laiaani  Jvdioial  Salis;  MoBTOAaM^  Id^  ISi 

FORFETTURB. 
See  Ck>RroRATiONiy  12-14 

FRANCHISBS. 

]»  A  FkAiraBira  n  a  lojral  prerogative,  a  branch  of  the  ldng%  piwsgatlve 
▼sstsd  in  the  hands  of  the  subject.  In  this  country  it  is  a  spsslal  priH- 
lege  oonferred  by  the  government  upon  individuals,  whloh  does  not  be- 
long to  a  eitisen  of  the  country  by  common  right.    8iaU  ▼•  Spimgaif  758. 

&  Bavkdio  was  hot  a  Franohisx  at  thx  Commoh  Law,  bal^  If  a  bank  is 
ghrsB  the  privilege  of  imuing  demand  notes  to  oircnlats  m  neaey.  It 
Ihersby  sxeroisss  a  franchise.    8taU  ▼•  Scangaif  704 

FRAUD. 
See  OoBPOKATioHiy  O-ll. 

FRBBDOM  OF  SPBBOH. 
See  HnmoiPAL  ConpoRATioHiy  4 

FUornvBa, 

BXTRADITIOK,  8-7« 
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GENERAL  EXPENSBai 
See  JfixBouTOBS  ahd  Admihirratmi^  L 

QABKISHMENT. 
Bee  ATTAOHicuni;  L 

^m  Oausa  MoBTiB.^DsLiTBBr  of  the  key  te  ft  loeked  box  ennlaiiiieg 
valuable  pepen  and  Mcarities  is  not  a  enffioieat  deliTerf  to  oonatittte 
m  ralid  gift  eau$a  mortk  of  the  oontents  of  the  box  when  the  latter  « 
not  in  the  preeence  or  immediate  oontrol  of  the  donor,  bat  in  anotlwr 
loom,  in  a  looked  cloaet^  to  which  a  third  person  hat  the  key,  and  doei 
not  paaa  into  the  aotual  posaeMion  of  the  donee  daring  the  Ufotuae  ef 
Iko  donor.    Kteptn  ▼•  FiddUy  TUle  etc  Odl,  S87. 

GOVERNOR. 

8oe  EZTBADITIOH,  h 

HABEAS  CORPUS, 
■ee  BsTSADinoN,  6;  Mab&iaob  avd  DnroMMi^  t. 

HEIRS, 
■ee  KuouTOBS  amtd  Admihutratobs^  S;  iHgnRAvai;  14^  lib 

HIGHWATa 

L  Fomrons  or.— It  oan  be  said  to  have  been  within  the  I^^al  ooni 
plation  of  all  that  a  public  highway  ■honld,  from  time  to  time^  be 
for  all  parpoaea  by  which  the  object  of  ita  creation  oould  be  promoted 
6^reM  ▼.  OU^  €ie,  R^.  Oo,^  288. 

%  Addhioval  Sbkvitudl — ^If  the  legiaUbare  authoriiea  the  oooatroo- 
tion  and  uae  of  an  electric  railway  on  a  public  highway,  thia  ia  nel 
an  additional  aerritode  for  which  an  owner  of  property  abutting  cb 
each  highway  ia  entitled  to  compensation,  or  against  which  he  may 
obtain  relief  by  injunction.     Oreen  ▼•  OUy  etc  Ry*  On.,  288L 

t.  Chanob  of  Grabs.— Though  a  Turntzkb   Corporation  has  Maot* 

VAXKRD    THB  GrADB  OT  ITS    ROAD  UnOHANQRD  TOR   SlXlT  YbaBI^  U 

baa  not  thereby  loat  ita  right  to  change  such  grade  in  any  manner 
anthoriied  by  its  charter,  and  which  will  promote  the  intereat  of  the 
pnblio.  Ownera  of  property  abutting  on  snoh  highway,  though  in- 
Jared  by  the  change,  are  not  entitled  to  oompenaatioii  yierafot^  Uraa 
▼•  C8^  efe.  il^.  Ox,  288. 

See  Railroads,  S^ 

HOMBSTEADl 
See  BxBounoN,  lIi 

HOMICIDE. 

L  Knxnra  Paramovb,  Whrh  Murder.— The  aet  of  a  hoabaad  fa 
into  a  field  where  a  man  ia  at  work  and  killing  him,  becanae  ha 
committed  adultery  with  the  a  ayer*a  wife,  when  there  h  no 
aity  for  the  killing  to  prevent  a  future  act  of  adolteaj^  ia  mnrdet^ 
Bot  Justifiable  homicide.    Jaekton  ▼.  SiaU^  22. 
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^  EiLLiKO  BT  PiSAKOUB— Sblt-dsfekse.— The  killing  of  a  husband  bj 
the  panmoar  ol  the  former's  wife  is  iustifiable  when  the  husband 
deliberately  lays  a  trap  for  the  paramour  by  pretending  that  he  ii 
going  on  a  journey,  and  concealing  himself  near  his  home  for  the  pur- 
pose of  killing  tbe  paramour,  if  he  is  caught  in  the  guilty  act,  providing 
snch  killing  is  done  by  the  paramour  in  defending  himself  against  a 
deadly  assault  made  by  the  husband  while  the  paramour  and  tha  wife 
are  indulging  in  illicit  intercourse.     WUker$on  v.  State,  63. 

H  PiunuMPTiOM  OF  Maliob. — An  intentional  killing  with  a  deadly  weapon^ 
when  proved  or  admitted,  raises  a  presumption  of  malice,  and  is  primm 
/ack  eyidence  of  murder  in  the  second  degree,  without  proof  of  deUk> 
•ration  or  premeditation.    State  ▼.  Norwood,  498. 

4»  Killing  with  Deadlt  Wkapon. — A  deliberate  determination  to  take  a 
child's  life  by  putting  a  hairpin  down  its  throat,  if  carried  into  ezeoo. 
tion,  thereby  causing  its  death,  is  a  killing  with  a  deadly  weapon,  and 
oonstitutes  murder  in  the  first  degree.    State  v.  Norwood,  498. 

^  Dkclaratiohs  as  Rk8  Qbsta — On  the  trial  of  a  man  for  the  murder 
of  his  wife,  declarations  made  by  her  immediately  after  the  deadly  as- 
sault upon  her,  upon  emerging  from  the  room  in  which  it  took  plao% 
are  admissible  in  OTidenoe  as  part  o^  the  re$  ^sto.  Von  PollnUn  t* 
State,  72. 

4.  Btidknob. — ^Dtxnq  Dsolarations  are  not  admissible  except  when  mada 
by  a  person  whose  injuries  from  another  have  resulted  in  death.  Thers* 
fore,  dying  declarations  to  the  effect  that  the  person  making  such 
declarations  had  killed  another  person  are  not  admissible  in  evideaoa 
to  prove  the  innocence  of  a  third  person  on  trial  for  such  killing. 
Dame  v.  CcmmonweaUh,  201. 

7.    PTINO  DmLAKATIONS  of  DbOSABJU)  ABS  AdMISSIBUI  in  ETIDVNOB  OB  B 

trial  for  mnrder  to  prove  any  relevant  ftust  embraced  in  the  rfs  getim 
of  the  kiUing.     WUkermm  v.  State,  63. 

&  Ibtozioation  as  Rbduoino  Dbobbb  OF  CBm.— Partial  intoxication  of 
one  who  kills  another  does  not  affect  the  degree  of  the  crime  if  an  intoB- 
tion  and  design  to  take  human  life  exists  at  the  time  of  the  killiii|^ 
Warner  r.  Stale,  416. 

A  Ibtoxication  18  RsDUCTNG  Dbgreb  OF  Cbimb.— The  faot  that  one  is 
intoxicated  at  the  time  he  kills  another,  and  that  the  design  to  take 
human  life  is  conceived,  or  conceived  more  suddenly,  by  reason  of  the 
intoxication,  does  not  reduce  the  killing  to  murder  in  the  second  degree^ 
Warner  v.  StaU,  416. 

tOl  IvToziOATiOM  A8  RxDuoiNO  Dkorbb  OF  Ceimb.— A  killing,  acoom* 
plished  with  a  design  to  take  human  life,  unindnced  by  any  prove- 
eation  which  would  reduce  it  to  the  degree  of  manslaughter,  is  not 
reduced  to  murder  in  the  second  degree  by  the  intervention  of  the 
partial  intoxication  of  the  offender,  regardless  of  his  ability  to  appro* 
hend  what  punishment  would  follow  tbe  killing.     Warner  v.  Stale,  416w 

tl.  Ibtozigatiom  —  RxAsoNABLK  DouBT. — The  refusal  of  the  court  to 
oharge  in  a  mnrder  case  that^  if  the  jury  have  a  reasonable  doubt  as 
to  whether  at  the  time  of  the  killing  the  accused  had,  as  the  result  of 
intoxication,  or  its  after  effects,  sufficient  mental  capacity  to  form  am 
intent  to  kill,  he  cannot  be  found  guilty  of  murder  in  the  first  degree^ 
is  not  error  when  the  jury  has  been  properly  instructed  upon  reasoB* 
■able  doubt  generally,  and  as  to  the  necessity  of  the  concurrence  of  eB 
GleflBents  essentisl  to  warrant  a  oonviotion.      Warner  t.  SUUet  Hh 
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1ft  DovBT  10  RvDUOB  Gradv  ov  Criml— It  Is  not  wlien  tbm  fmry  ba» 
any  donbt,  but  011I7  when  it  haa  a  reasonable  donbt  as  to  whiok 
frads  of  homicide  the  aeoased  has  committed,  that  he  shoald  be  given 
the  benefit  of  the  donbt^  and  fonnd  gnilty  of  the  lesser  grades  Jmt^ 
mm  ▼.  State,  22, 

UL  Siur-DBVSiraB.— BBAfloiTABUi  Fbab  as  a  defense  has  no  application, 
to  any  homicide  if  the  danger  apprehended  is  not  urgent  and  press- 
ing, or  apparently  so^  at  the  time  of  the  killing.    Jaekmm  r,  State^  22. 

Mk  iHsrRuoriOBS— CHARaa  I8  to  Law  ahd  Facts. — ^A  ehaxyie  giren  by 
tho  eoort  to  the  jary*in  amnrder  ease,  that  the  jury  is  to  pass  opoa 
the  law  and  faots  both*  apply  the  facts  to  the  law  as  giyen  by  th» 
aonrt^  and  from  both  together  retnm  a  verdiet  of  guilty  or  not  gnilty 
npon  the  issues  submitted,  is  not  rendered  erroneous  by  adding:  *'  Tho 
law  of  the  esse  I  am  responsible  for.  It  is  made  my  duty  to  in- 
tiraot  the  jury  properly  as  to  the  legal  principlas  appUeable  to  this  oass^ 
and  yon  ars  bound  to  take  tho  law  of  the  case  from  me,  just  as  I  ana 
bonnd  to  absolutely  refrain  from  suggesting  or  intimating  any  opinio* 
at  all  about  the  eyidenoe.  The  one  is  your  domain;  the  other  ia  imanJ* 
Jadttom  T.  State,  22. 

■L  latmironoH— ABBnc^If  a  person,  not  a  known  oflloer,  but  a  mea* 
ber  of  a  pome  to  aid  the  sheriff  in  the  ezeontion  of  a  warrant  fcr  % 
felony  held  by  the  sherifl^  is  killed  while  doing  his  duty  in  attemptittg 
to  slfiMSt  the  arrest^  after  a  failure  to  prodnoo  the  warranty  or  to  stats 
his  aathority  upon  demand  therefor,  it  is  error  jnstifying  a  new  trial 
for  the  court,  in  its  charge  on  the  trial  of  the  retnlting  homicids^  to 
Bako  the  case  tnm  chiefly  on  the  right  and  power  of  the  deceased  to 
Biake  the  arrest,  irrespective  of  the  manner  in  whi^  the  power  was 
soncnted,  and  of  the  failure  of  the  deceased  to  respond  fnUy  to  ths  de- 
noand  made  upon  him  for  his  authority,  and  without  rsfsrenoo  to  tho 
good  or  bad  faith  with  which  that  demand  was  made.  Bebimmmr.  Siate, 
187. 

IC  IXRBUonoHS  A8  TO  MAii8LAvaBTKK.^If  a  killing  ii  acoomplishod 
by  striking,  throwing  down,  and  stamping  upon  the  body  of  tiie  do* 
oeaaed,  and  no  prorocation  or  mitigating  circumstances  ars  showi^. 
bat  a  denial  is  mads  that  any  Tiolence  was  used,  the  court  is  under  n» 
obligation  to  charge  the  jury  upon  the  law  of  manslanghtor,  Tolnntaiy 
or  involuntary.     Ton  PoUnim  t.  State,  7% 

n.  IvaTBironoiia  ab  to  IiiTOLairTARr  MAN8LAV<iHTBB.^If,  on  a  trial  for 
murder,  no  OTidence  is  introduced  indicating  that  the  killing  was  in* 
▼oluntary,  and  no  charge  is  requested  on  that  subject^  inTolnntary 
manslaughter  is  not  in  issus^  and  ahould  not  be  referred  to  in  charg- 
ing the  Jury,  eren  though  such  a  theory  is  indirectly  suggested  by  tho 
staitsment  made  by  the  accnsed.    Jadteon  ▼.  State^  22, 

18»  iMCTRUonoHa. — ^In  a  murder  case  a  request  to  charge  tho  Jury  whish 
has  no  application  either  to  the  eridenoe  or  to  the  prisoner's  itsttr 
ment^  is  properly  refused.  Jaeketm  t.  State,  22. 
L  Nbw  Trxal^Bbrovbous  iMaTKUOTiON.— If,  on  a  trial  for  mnrdor,  a. 
witness  for  the  prosecution  is  impeached  by  proof  of  contradictoiy 
statements,  as  well  as  by  proof  of  bad  character,  the  omission,  by 
adrertence^  in  charging  on  the  subject  of  the  impeachment  of  wil 
to  mention  impeachment  by  contradictory  statements,  is  not  a  ground 
for  a  new  trial,  especially  if  the  attention  of  the  court  was  not  called  t» 
the  omission.    Jiaekeon  t.  State,  2SL 
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fll  JJnAVTHOWMXMD  VI8IT  BT  JuBT  tO  PlAIS  Of  KlLUllO.^The  fftOt  tllAt 

the  jarj,  daring  the  trim],  Tiiited  the  plmoe  of  th«  marder  in  charge  o^ 
an  offioer,  hot  withoat  aaihority  from  the  ooortb  though  irregnlar,  is  not 
ground  for  aetfcing  auda  a  rerdiot  of  gntltjr,  nnlooa  tha  aoooaad  la 
(flajodioad  ftharabj.     Warner  ▼.  State,  415.  , 

Baa  Arbut;  Husband  ahd  Wiy%  & 

HUSBAND  AND  WIFB. 

1.  AasHT^  Wm  IirooMFBTBirr  to  Pi7rcha»  at  Hn  8alb.—A  hnahaad 
who  ia  an  agant  to  aell  land  haa  no  power  to  make  a  Talid  aale  thereof 
tohiawife.    Seed  r.  Atibrev,  49. 

%  LiABDunT  OF  HusBAMD  lOB  NioiflaABiBB. — A  hoaband  living  with  hla 
wife  ia  liable  for  neoeMariea  fnmished  to  hia  wife  and  children  with  er 
without  his  knowledge,  and,  if  furnished  and  oharged  to  the  wife  alona^ 
aha  ia  not  liable  therefor  ont  of  her  separate  estate^  nnlesa  aha  expreasl  j 
nndartakea  to  become  aow  Her  nndertaking  is  never  presnmed,  bat 
moat  be  ahown  aflb'matiTely.    Moore  ▼.  Cbp/fly,  664^ 

ii  LuBiLnT  Of  Wdb  iOB  Sbbyigis  Of  Phtbioian.— A  wife  liTing  with 
her  bnaband  ia  prssamed,  in  aendtng  for  a  phyaioian,  to  net  aa  hia 
agents  and  atf  pledging  his  credit  only.  The  fact  that  the  physieiaa 
chargea  her  indiTidually  upon  his  boohs  for  the  senricea  rendered  her 
and  her  children  doea  not  make  her  separata  estate  liable  therefor  Ib 
tha  abaence  of  an  ezpreas  promise  by  her  to  pay.    Ifoort  t.  Oopteg^  664. 

4  Li  AW  AonoN  fOB  thb  Alibnation  of  thb  Wif a's  AffionoNa  Etz* 
DBNoa  may  be  introduced  as  to  the  state  of  feeling  between  the  husband 
and  hia  wife  previous  to  her  connection  with  the  defendant,  but  not 
afterward;  and  it  may  be  shown  by  what  they  hare  said  and  written  to 
and  of  each  other.  It  ia  also  proper  for  the  trial  coort  to  exclude  tha 
copy  of  a  record  of  plaintiff 's  conriction  for  an  assault  upon  hia  wife^ 
nnleaa  it  appeara  that  such  connction  waa  upon  a  plea  of  guilty*    Fra* 

IL  Thkbb  mat  bb  a  Pabtial  Alibbatioh  Of  A  Wifi's  AffBcnoKa.— Etob 
if  aha  haa  no  affection  for  her  husband  a  stranger  has  no  right  to  inter- 
fere and  cut  off  all  chance  of  ita  springing  up  in  the  future.  Frattui  ▼• 
OuiifdbSia. 

C  BVIDBNOB— PbITILXOKD  GOHMITNIOATION8. — ^A  LaTTKB  fBOM   HimBAHB 

«0  WifB  reoeiyed  by  her,  indioatiog  the  state  of  his  feelings  toward  bar 
paramour  and  herself,  in  relation  to  the  Utter,  is  not  admissible  ia 
andenoe  in  his  behalf  on  his  trial  for  killing  such  husband,  although 
tha  wife  Toluntarily  gave  the  letter  to  her  paramour  before  the  homi- 
aide,  and  the  latter  thereafter  retained  possession  and  control  of  ilk 
iriflkraoi|T.  State,  63. 

8aa  IIabbiaob  abd  Diyobob,  8;  liMSHABioi'  LiBa%  Ii 

IMPEACHMENT. 
HdmoEBiiib  19;  Omooii  S}  WmraMi^  1^  & 

INOOMB. 

8aa  00BPOBATIOM8»  15-111 

INDBBT^NESa 

■aa   MVBXGIFAL  00BSOBATEOB%  H 
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INFANT& 

JnwM KHT  Void  ior  Wakt  of  PsRaoBAL  Sxetiob  ov  IxtwAsn  Hnas  bom 
vor  Bind  THni.— If  it  appean  upon  the  face  of  tho  neofd  in  Im^ 
•Koraro  proceadingt  that  the  infant  hein  of  tho  mortgagor  wore  aol 
made  partiea  hj  penonal  aervioe  the j  may  «ae  to  rooovor  tlm  Uad 
the  pnrchaflor  at  the  aale.     Atf/cy  v.  BaUeift  713. 

See  NBOuamici^  ft. 

INJUKCnON& 

1.  IsjUNonoir  AGAmarr  Bzbgutiob  Saia—A  jodgment  oroditor  may 

what  property  shall  be  sold  under  hit  ezecntion^  and  this  legal  ri^ft 
•ansot  be  reetrained  by  injanction.  Therefore^  if  Unda  have  been  pu^ 
ohaeed  from  devieees,  and  the  eheriff  it  about  to  sell  them  npoo  a  judg- 
ment against  the  testator,  he  will  not  be  enjoined  at  the  instanoe  of  tbt 
porohaesr,  nnlem  the  oomplatnt  shows  that  the  plaintiff  la  entitled  to 
equitable  relief.  The  mere  fact  that  he  is  the  porohaaer  from  tiie  da- 
▼isee  of  the  judgment  debtor,  is  in  possession,  and  that  there  are  other 
asseta  amply  sufficient  to  pay  the  jndgment.  do  not  make  aneh  a  show- 
ing; and  the  ituek  as  to  whether  or  not  snch  judgment  was  a  lien  on  tbt 
property  at  the  time  of  its  purohaae  by  the  plaiifltaff  m  immaterial^ 
LaUmar  t.  BaUtm,  748. 

&  IVJVBOTION  AOAIMSr  Nui&iKOI— WhSH  SUfFlCIEHTLT  DBffmTa.— Ab 
order  granting  an  injunction  restraining  a  oity  from  maintaining  a 
nnlssnoe,  and  "  from  continuing  said  manholes  in  such  oondition  as  ta 
allow  the  escape  of  noxious  gsses,"  is  sufficiently  definite  and  speeifl^ 
piOTided  the  pleadings  and  oTidence  show  with  reasonable  oortaia^ 
what  manholes  are  deaignated  in  the  order.    AUauiMa  t.  Wamotk^  IT. 

8aa  OnRTmn^  I|  Highwatb,  2;  Judicial  Sales,  S;  liinnoiPA&  Osn^ 

BATIOMfl^  7;  OFnOSBSi  6b 

iNQmsinoK. 

8se  IsrsANB  Pibsohi^  II 

IKSANB  PEBSON& 

L  PmMUMPnoN  ov  Sakitt.— Matters  of  extenuation  and  axonsa  sr  dis» 
diarge  from  liability  by  reason  of  insanity  must  be  shown  by  him  whs 
sets  it  np^  and,  in  the  absence  of  such  proof,  tho  preeumptioa  in  Cavsr 
of  sanity  prerails.     SiaU  t.  Norwood^  498. 

%  LuKAnoB.— Anoibntlt  tbb  CasTODT  of  the  persons  and  of  tho  ptopetly 
of  idiots  and  lunatics,  or  at  least  of  those  holding  lands,  was  in  tbs  isfi 
of  the  fee  and  not  in  the  crown.    HandUtm  t.  Traber^  208 

IL  LuBAOT  OB  Mbbtal  UiisouiiDBifla  Doas  NOT  Or?B  A  Const  OF  GtesB- 
OIBT  JtrHiSDionOR  over  the  incompetent  nntil  after  the  inqnisitioa  if 
a  jury  adjudging  him  to  be  noa  eompot  men^  The  authority  to  d^ 
Fact  an  inquisition  to  be  taken  does  not  pertain  to  that  oonrt  by  TirlM 
of  its  geneial  judicial  functions,  but  was  deriTod  by  delegatkm  fnm 
the  crown,  and  was  rested  in  the  chancellor  and  not  in  tlia  ooorl 
HamdUon  t.  Traber^  268. 

4  LVNATIOB.— A  OOWS  OF  EQinTT  HAS  BO  JoslSDIOnOB  AT  THB  InBUMi 

OF  TBB  Rblatitbs  of  s  lunatio  to  decree  a  sale  of  the  latterls  pre^ 
arty  on  the  ground  that  he  is  incompetent  to  manage  it  and  will  It 
benefited  by  its  salew    SamUkm  F.  2Vti6er,  9681 
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fL  LniATioB.— Thi  Powbb  of  thx  GoxMirnB  to  Dial  witr  thx  EsTAn 
OW  A  LuHATio  WM  at  oommoo  law  rottrioted  to  the  preiervation  of  Iho 
oatatd  and  the  appUoatioa  of  the  rents  and  income  to  hie  proper  support 
and  maintenanoe,  to  the  exclneion  even  of  creditors^  if  neoessary.  Ilam^ 
UUm  ▼.  Traber^  258. 

C  LuMATioB. — ^Thx  Salb  ov  thb  Propbbtt  of  a  Lunatio  oav  bb  Adthob* 
IBBD  BT  ▲  Court  of  Chanobbt  Onlt  when  applied  to  hy  a  regularly 
constituted  guardian,  eommittee,  or  trustee,  charged  with  the  duty  of 
BUkintaining  such  lunatic  and  protecting  and  managing  his  estate.  A 
BMre  stranger  to  the  lunatic's  estate,  though  akin  to  him  by  blood,  cannot 
by  his  petition  give  the  court  jurisdiction,  and  an  order  of  sale  based  ob 
•och  petition  is  void,  and  a  purchaser  thereunder  is  under  no  obligatioB 
to  comply «with  his  bid.     HamUion  v.  TraJber^  258. 

%  Ibbabb  or  Imcx)mpbtbiit  Pbrson,  KATinoATioir  bt. — ^If  one^  while  hii 
reason  is  temporarily^^ethroned,  enters  into  a  contract  or  ezeonteB  a 
release,  and,  after  being  restored  to  his  proper  faculties^  knowingly 
takes  the  benefit  of  his  contract,  he  thereby  ratifies  and  gives  it  foreo 
•ad  effssflk    Q&mm  v.  Wetiem  New  York  ele.  B.  S.  Go,,  580. 

8m  LnUTATIONB  OF  AOTIOBB,  ^  4 

msANirr. 

See  WzLLa»  6,  7. 

INSTRUCTIONS. 
See  HoMioiDB,  16-19;  Rapb,  6,  7;  TbiaXii  4,  flL 

INSURANCE. 

L  FoLKJB  Powbb. — ^Thb  BusiNsas  of  Insuranob  against  less  by  flre  !■  b 
proper  subject  for  the  exercise  of  the  police  power  of  a  statew  Omb> 
monweaUh  t.  Vrooman^  603 

%  InBUBANOB  AuaIKHT  Loss  bt  FiRB  Oir  a  BuILDIMO  aba  DWBLLnffO-BOVBB 

n  Void  if  it  is  in  fact  a  hotel,  and  the  risk  of  a  dwelling-house  is  less 
hasardous  than  that  of  a  hotcL  Thomas  t.  CommefxkU  etc  Aitmrm  Oa, 
323. 

&  TBBTiMOinr  TO  Vary  Contract.— If  a  building,  insured  as  a  dwelling- 
house,  is  in  fact  a  hotel,  evidence  is  not  admissible  to  support  aa 
action  on  the  policy  to  the  efifeot  that  the  property  was  fully  described 
to  the  agent^  and  that  the  description  contained  in  the  policy  was  hb 
.  description.  This  testimony  is  not  admissible,  because,  if  admitted,  il 
oonld  only  be  for  the  purpose  of  yarying  a  written  contraok  Tkoma§ 
T.  ComnureUd  etc  Auur.  Co,,  323. 

4  Ibbubamcb  Aoainbt  Firb— Misdrscription.— A  Bctildino  Which  hab 
BBB2I  UsBD  AS  A  HoTBLi  and  which,  from  the  number  and  arrange* 
ment  of  the  rooms,  is  clearly  a  hotel,  and  not  a  dwelling,  cannot  prop* 
erly  bo  insured  as  a  dwelling-house,  though  it  is  at  the  time  in  tho 
eostody  of  a  caretaker,  and  the  owner  intends  it  to  so  remain  until  il 
can  be  sold,  unless,  in  the  mean  time,  he  has  an  opportunity  to  let  it  to 
a  family.     Thomas  v.  Commercial  etc,  Assur,  Co,,  323. 

C  Ibburamob  Against  Fibb,  Entirbtt  of  Contract  of. — A  policy  of  Ib« 
•nrance  against  loss  by  fire  of  buildings  described  as  a  dwelling-hoiiBe 
and  a  stable  situate  near  it,  for  which  but  one  premium  is  paid^  thoogb 
the  amouBt  for  which  each  bBilding  is  insured  is  separately  stated,  is  bb 
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•Bfelr«^»  and  if  Told  In  put  b  Toid  altogeiliw.  H«iiai^  if  lfc« 
aal  ft  dwaUiafr  Imt  a  hotel,  and  the  insonnoo  of  it  is  roid  on  tint 
fromd.  tlM  policy  it  alto  Toid  u  to  the  rtabio.  nomoB  t.  Onmcrciaf 
eCflL  Ammr,  Otk^  S28. 

ii  Fnoon  ov  Lo«.— >HorAKTli  CKBTinoAn  of  loee  in  good  bdA  n- 
fnlred  by  on  inenranoe  polioy  to  be  fnmished  by  the  inanrtd  is  not 
part  of^  and  need  not  be  fandahed  with,  or  annexed  to^  the  proof  of 
A  domand  for  raoh  certifieate  by  tiie  insnrer  is  not  n  desuuid  isr 
pcools  of  loai^  and  does  not  affeet  oonditions  In  the  poliey  «i 
is  lbs  time  within  which  proof  of  loot  most  be  famished  and  sa  *^isa 
oommenoed  against  the  insurer.    MenAanU*  Ina,  Co,  t.  Gibbt,  41X 

H  Waitui  or  Pftoofs  of  Lo8BL— A  demand  by  an  inenrer  for  adilitionnl 
proola  of  lots  is  a  waiTsr  of  the  objection  that  proofs  of  loai  wove  not 
ftttnisbod  withm  the  time  lindted  1^  the  polioy.    MerehtmU' Ima.  Ck.  w, 

4  lasiTKABUi  iMnanr  xh  Teubt  PBOPBRrr.^Under  a  polioy  of  ti 
anoe  proriding  that  the  asanrad  is  insured  in  hie  own 
**  stock  of  wallpaper,  shades  and  other  merchandiao  not 
ardoos,  his  own  or  held  by  him  in  trusty  or  <mi  oommtMion,  or  sold  baft 
not  remoTod,*  while  contained  in  a  certain  boilding,  the  Insored  wbo 
holds  SQch  goodi  for  the  benefit  of  the  tme  ownen^  as  their  property, 
for  their  nee  and  advantage,  receinng  n  fixed  compensation  for  his 
senrice^  holds  them  in  tmst^  and  it  is  not  necessary  that^  in  addition  to 
sndi  holding,  there  ehoald  be  snperadded  a  personal  and  individnal 
intereet  of  his  own  as  owner,  in  order  that  he  may  recover  In  cms  of 
loM.    iUberU  r.  Fireman'^  In$.  OSdl,  642. 

4  IiiSOTUMCiB  Of  pAorBRTT  HxLD  ST  AoBHT  OB  XH  Trust. — ^An  agent  or 
oonsignee  having  the  principal's  property  in  his  pnesiisaion,  bei^g 
respoDsiblo  for  it  and  having  a  special  interest  in  it  to  the  nmonnt  of 
his  commissions,  may  insnre  it  In  his  own  name,  and,  in  oass  of  loH^ 
reeover  the  foil  amoant  of  the  polioy,  holding  all  beyond  his  ova 
Itttorest  in  tmst  for  his  principal.    BoberU  v.  Fireman**  /nt.  Os.,  MflL 

Ml  Xfvior  Of  MonoAQiHO  IxrsuRn)  Pbopbbtt.— After  n  oontraet  of  i» 
■oranes  has  been  completed  the  insured  cannot  escape  liability  for  tbs 
payment  of  the  preminm  by  exeonting  a  mortgage  apon  the  property; 
aotwithstanding  a  oondition  in  the  poliigr  that  renders  it  rwd  if  tbs 
Htlo  of  the  property  is  transferred  or  changed  withoat  the  oonseat  of 
Hio  Insonnoo  company,  for  giving  a  mortgage  doee  not  change  or  tnn^ 
for  the  title.    HarVwd  Sttam  BoUer  He  Ca  t.  Ltukir  Stodtmg  Oo^  88B. 

HL  lasinuiraB  Aoaxkbt  Damaqb  faoM  Bxplobiov  of  Boilxe— Ihram— 
CtovsxnoBB  PEBGBOBirr— Bbtoppbl. — ^If,  accompanying  a  policy  of  i^ 
Borance  against  damage  from  the  exploeion  of  a  boiler,  there  is  n  report 
from  the  inspector  of  tho  insarance  company  in  referenoo  to 
ohanges  in  the  eetting  of  the  boiler,  the  report  does  not  make 
ohangeo  a  oondition  precedent  to  the  taking  effect  of  tho  policy,  bnt  is 
Bimply  intended  as  a  snggestion  to  the  insnred  that  they  ought  to  be 
offBoted*  The  issnance  of  the  policy,  with  a  knowledge  of  saoh  dofss^ 
wonld  simply  estop  the  company  from  urging  it  as  a  defense  la  a  bbH 
apon  the  polliqr.    Hartford  Sieam  BcUer  etc  Oo,  t.  Lotlbr  Aodtey  Oat 


U  Wtmnan  OoirrBAOT.— A  CtoirrnAor  Madb  avd  Aoobptkd  mt 

Sbmt  Tbbooob  thb  Post  n  Comflbtbd  abd  Takbs  Bfian  the 
BBonent  the  letter  of  acceptance  is  depositod  in  the  postofl&oib    Xhe 


Indxx.  1006 

MoepianM^  iMnreTer^  must  be  %n  abtolnUp  and  not  ft  oondittonalf  ^Miflb 
HMioe^  if  aa  applioaofc  for  insaranoe  delivers  bis  applioation  to  the 
■peeial  agent  of  a  foreign  iosnrance  compan  j,  who  transmits  it  to  tho 
office  of  the  oompany,  and  the  policy  is  iwned  and  mailed  to  the  appli* 
eant,  the  oontract  takes  effect  when  the  policy  is  mailed.  II  being  a 
foreign  contract^  the  qnestion  as  to  whether  the  insurance  oompany,  or 
its  agents  had  a  license  to  transact  hnsiness  in  the  state  where  tho 
application  was  made  is  immaterial  in  an  action  by  the  company  to 
recover  a  preminm.  Bartfbrd  Steam  BoUer  etc  Ctk  v.  Lasher  SiockU^ 
Oa.^  869« 

UL  AanointBMT  or,  Gonsideiution  vob. — One  who  procures  from  a  mem- 
ber of  a  partnership  a  loan  of  the  firm's  moneys  by  misrepresentatioa 
ii^  after  such  member  has  made  good  to  his  firm  the  loss  resulting  to 
the  firm,  under  a  moral  obligation  to  repay  him«  and  this  obligation  will 
■npport  an  assignment  of  the  policy  ikf  insurance  upon  his  life  mado  for 
the  purpose  d  idemnifying  such  person  for  the  loss  he  had  thus  sn» 
iained.    Sobimmm  ▼.  Hunt,  266. 

14»  Aflnammrr  or  Whkn  Patabls  to  Lboal  Repbisbntatzybs.— A  poliay 
€A  the  life  of  the  assured  payable  to  his  legal  representatives  may  bo. 
aarigned  by  him  with  the  assent  of  the  insurers,  and  the  rights  of  tha^ 
assignee  are  paramount  to  the  claims  of  the  heirs  or  personal  representa- 
tives of  the  assured.    Rchmum  v.  Hurtt^  266. 

IIL  Lora  ImuKANca  Patabls  to  Hubs.  ^The  proceeds  of  a  policy  of  life 
insnranoe  made  payable  to  the  "  heirs"  of  an  insured  huaband  go  to 
hia  widow  and  children,  in  the  proportions  provided  by  the  statute  for 
the  diatribntidi  of  the  personal  estates  of  intestate  decedenta.  Xeositf 
T.  2>imNb402. 

M  ImusANoa  AaAiHsr  Aooidbht— Jort  Tbial.— Thongh  the  evidenoe 
tenda  strongly  to  the  inference  that  an  assured  when  injured  by  anaoai- 
dmt  was  incurring  a  risk  prohibited  by  the  policy,  yet  the  ooort  will 
not  iostmot  the  jury,  as  a  matter  of  law,  to  find  for  the  insurer,  if  it  is 
aoncaivabla  that  he  was  injured  while  not  incurring  such  risk.  Af^ 
ikmg  V.  MereaniUe  etc  Aee.  Asen.,  867. 

t7»  AooiDiMT — ^BuBDBir  OF  Psoor.^-Under  a  policy  agreeing  to  pay  a 
■peeifio  sum  on  proof  of  the  death  of  the  insured  from  bodily  faw 
Jnriea  effected  through  ezternal,  violent^  and  accidental  means,  pi«« 
vided,  always^  the  death  shall  not  have  been  produced  by  any  of  variooa 
aets  enumerated  in  the  policy^  the  burden  of  proof  that  the  death  aroM 
from  one  of  the  excepted  causes  must  be  assumed  by  the  Insured,  after 
the  plaintiff  has  establiahed  death  from  aoddenl  JaiAoaf  ▼•  MerttudOB 
«f&  ilee;  iisMi.,  867. 

8m  Oovfuor  ov  Law%  S;  CoHmronovAii  liAWi  SuBMMUXiOi^  L 

nrrsRBST. 

Sea  UsuBT. 

INTERSTATB  00MM1ER0& 
I.  Itaimr  ov  TiLBOBAra  MB88AOBa.^A  state  statnta  mMng  H  tbs 
daty  of  every  telegraph  or  telephone  company  to  deliver  with  prompt- 
aesa  every  message  received  to  the  person  to  whom  it  Is  addreessd.  If 
the  rsgnlations  of  the  company  require  such  delivery,  or  to  forwaid 
II  promptly  as  directed,  and  providing  a  penalty  for  every  failnia  to 
Miver  or  forward  such  message  as  promptly  as  practioabl%  saoh  ptoal^ 
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ft»  paU  it  the  penoB  Mnding  th«  aiMMge  or  to  llie  penaa  lo 
li  addremd,  b  not  Toid,  u  impoging  a  borden  upon,  or  m  ■ 
tiflD  o^  intontato  oommeroe,  when  applied  to  the  failore  of 
■late  telegraph  eompanj  to  deUver  in  that  state  a  meaeage  aent 
Mother  atate^  and  deliTerable  in  the  fonner  etato.     Weiterm  Umhm  Td. 
Ok  T.  TVfer,  9ia 

%  RwHT  TO  Tax  Trado.— A  state  may  tax  trader  profeeaioci^  aad 
tiona  carried  oo  within  ita  bordera,  although  the  gooda  dealt 
mannfaetarad  in  another  atate.    SMe  t.  GorAaas  4Mb 

IL  LiOBasB  Tax. — One  acting  aa  agent  for  the  aale  and  deliraiy  io  obo 
state  of  tiie  mannfaotorera  of  lightning-roda  made  in  another,  wba^ 
after  reoeiTing  the  roda  in  bulk,  breaka  the  original  package  for  d» 
trilmtion  to  his  cnatomera,  and  pnta  op  the  roda  without  extra  chaaga 
wheneyer  a  pnrchaaer  reqneati  ii,  ia  an  itinerant  potting  ap  Ugfatoiag* 
roda  within  the  meaning  of  a  atatnte  of  the  fonner  atate,  providing  for 
a  lioenae  tax  ^a  anch  itinerant^  and  the  impoaition  of  anch  li^ 
•D  anch  agent  ia  not  the  impoaition  of  a  harden  on  interatate 
tela  T.  OorkBam.  4M. 

INTERVENTION. 

!•  Ttai  Imtbbisv  nr  the  MArraa  in  LrriGATioir  WmcH  will 

A  Partt  to  InraRVBifJi  in  an  action  roodt  be  that  created  by  adaim 
to  the  demand,  or  aome  part  thereof,  or  a  olaim  to  a  lien  on  tba 
property  or  aome  part  thereof,  which  ia  the  anbjeot  of  the  Utigatioou 
MeCtMrg  v.  State  Bindery  Oa.,  799. 

%  Av  AanoMU  iob  thb  BKHanr  or  CRSDiroRa  of  an  iaaolTent ' 
tlon  haa  no  right  to  interrene  in  an  action  pending  againat  tho 
tlon  at  the  date  of  the  aaaignmant  if  hia  only  pnrpoee  ia  to  eon  teat  iha 
HabUity  of  the  aaaignor.    McCbtrg  ▼.  8iaU  Brndery  Ga..  TML 

INTOXICATION. 
See  OBntiKAL  Law^  6;  HoMiom^  8-ll«« 

JUDGMENTS. 

L  PummPTiov  xh  Fayos  of.— Though  the  jurat  to  aa  atBdarit  far  a 
warning  order  ia  not  signed  by  an  oiBoer,  the  judgment  will  not  be 
treated  aa  Toid  on  a  ooIUteral  attack  if  there  ia  a  warning  order  ia  dae 
form.  It  will  be  preaomed  in  favor  of  the  judgment  that  the  oath  waa 
properly  administered,  but  that  the  officer  oareleaaly  omitted  to  aiga 
hia  name  to  the  formal  certificate  of  what  he  had  done,  or  that  another 
and  perfect  affiilarit  had  been  made  upon  whioh  the  action  of  tho  deck 
had  been  predicated.    Stan  t.  Stan^  21IL 

&  Absbhgb  or  RaoDBB  ahd  Loss  or  Original  Parhs— Panuiirnoir  tm 
TO  VaBDior  AHD  Jodomsnt. — ^If  it  appeara  from  entriea  on  tho  docket 
and  minutea  of  the  court  that  a  caae  had  been  twice  continued,  that  a 
rardict  and  judgment  bad  been  entered  therein,  that  a  notion  for  a 
BOW  trial  had  been  made  and  orermled,  and  that  an  exeeution  ia  farar 
of  tiie  plaintiff  had  been  iaaued  and  levied,  it  will  be  preanmed,  aflar  a 
long  period  ol  time  haa  elapeed,  that  a  declaration  waa  filed,  aad  tlut 
tiie  proper  rerdict  and  judgment  were  rendered,  although  tlia  eci^ 
inal  papera  are  not  to  be  found  in  the  clerk'a  office^  and  no  raoord  af 
the  eaae  appears  an  the  record  of  writai     Wiggku  r.  OUfeOe,  IflL 
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&  YmsanCT  ajip  JiTDaiivnT— Words  "  as  TAX-ooLf.«croir,*  Wnnr  Mbsblt 
DssORiPTio  Pkbsonjb. — In  an  action  for  damages  against  a  tax-oolleotor 
for  wrongfully  coercing  a  party  not  liable  for  a  tax  to  pay  tt^  the  rer^ 
diot  and  judgment  are  not  vitiated  by  the  words  *'aa  tax-collector,* 
following  the  name  of  the  defendant  therein,  as  snch  words  are  merely 
doBoriptiYe  of  the  person,  and  hare  no  other  legal  effect.  Stewart  t. 
Atiania  BerfCo,^  119. 
4  Rbb  Judicata. — If  ▲  JimoMaNT  mat  hats  vwxbl  Based  utok  Etthib 
OF  Two  OR  MoRB  Issais  presented  in  the  pleadings  it  is  not  eonclnsivo 
upon  either  unless  evidence  is  received  to  show  which  issue  was  in  fact 
determined  as  the  ground  of  the  former  adjudication.  Uncertainty  as 
to  what  was  In  fact  decided  is  material  to  the  ose  of  a  judgment  as  an 
estoppeL    Fdhty  t.  Stterlejf  Machine  Co.^  554. 

9k  Kmb  Jodicata. — Whkn  a  Court  has  Jurisdigtiov  It  has  thb  Riobt 
TO  Srttlr  EviRT  Question  which  occurs  in  the  cause,  and,  whether 
its  decision  be  correct  or  noty  its  judgment^  until  reversed,  is  regarded 
as  binding  in  every  court.    Barritk  v.  Horner^  283. 

C  Rss  Judicata. — ^A  Dxcrix  Dstsrutnino  that  the  mortgage  debt  has  not 
been  paid,  and  that  the  executors  of  a  certain  decedent  have  power  to 
nake  the  sale  authorized  by  the  mortgage^  is  conclusive  of  the  exis^ 
enoe  of  snch  power  in  such  executors.     Barrick  v.  Horner^  283. 

V.  A  Judguxnt  OF  A  Court  of  CoMPrrsNT  JuRisDicnoir  is  CoiioLirsiTa 
AS  against  parties  and  privies  on  all  questions  adjudicated  by  it.  Bar* 
rkk  V.  Homer,  283. 

Si  A  Judombnt  FOR  A  Part  of  Oni  Entirr  Dim  and  is  a  conclusive  bar 
to  any  other  suit  for  another  part  of  tho  same  demand.  BuUard  ▼• 
Thorpe,  867. 

i.  O01.LATXRAL  Attack.  —  To  attack  a  judgment  for  invalidity  showa 
by  the  record  itself  does  not  constitute  a  collateral  attack  though  not 
in  a  direct  proceeding  to  reverse,  annul,  or  set  aside  such  judgmeaW 
Bailejf  T.  Bailey,  713. 

10.  Gollatrral  Attack.— To  attack  a  judgment  for  invalidity,  though 
not  in  a  direct  proceeding  to  reverse,  annul,  or  set  it  aside,  and  which 
is  shown  by  the  record  itself  to  be  infirm,  does  not  constitute  a  eel- 
lateral  attack  upon  such  judgment.      Woods  v.  Bryan,  688. 

IL  Void  Con  fission  —  Collateral  Attack.  —  The  institution  of  an  ae* 
tion  of  foreclosure  against  the  mortgagor  and  a  claimant  of  his  titls 
nnder  a  sheriff's  sale,  made  under  a  prior  confessed  judgment  against 
the  mortgagor,  and  in  which  it  is  alleged  that  such  judgment  is  void, 
oannot  be  regarded  as  a  collateral  attack  upon  such  judgment  where 
it  appears  from  the  record  to  be  void  for  noncompliance  with  the 
statutory  requirements.  Such  a  judgment  is  not  entitled  to  any  recog- 
nition, and  may  be  disregarded  as  a  nullity  whenever  and  whereTor 
it  is  encountered  in  any  proceeding,  direct  or  collateraL  Woods  v. 
Bryant  688. 

H  Judomkmt  bt  Confession — Statkmrnt  of  Indebtsdnxss. — ^Under  a 
statute  requiring  a  statement  of  the  facts  out  of  which  an  indebtedness 
arose,  there  is  no  authority,  in  an  action  upon  a  note,  to  enter  a  con- 
fesiion  of  judgment,  where  the  note  is  merely  described,  but  such 
statement  is  not  ma'de.  As  to  third  persons,  snch  a  judgment  is  void. 
Wood*  V.  Bryan,  688. 

m  Judgmrnt  bt  CoNFEraioN,  Void,  n  not  Madb  Valid  bt  Riniwal  ov 
BxROUTioN  OR  Rrvival  OF  JuDOMRNT.— A  ooufcssed  Judgmeuti  void 
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bMsoM  H  doM  Bol  comply  wtfh  the  ttatntorj  reqnirsiMBti, 
hj  waeemnwB  renewals  of  the  jadgment,  under  otdere  off  emuK  W 
nade  valid  and  binding  aa  against  a  sabseqnent  mortgagee  wlw  was 
not  a  party  or  privy  to  sadi  proceedings.  Woods  t.  Brffom^  688b 
14  Brofpkl.~Whsbb  ni  av  Action  bt  tbx  Holder  ov  ▲  Kaoon- 
ABLB  Nora  the  defendant  pleads  that  it  was  given  npoB  a  pnrciiBai 
of  certain  property  by  him,  and  that  he  has  rescinded  the  contrast 
of  porchase  because  of  a  breach  of  warranty,  and  judgment  is  ea- 
tsrsd  in  favor  of  the  plaintiff,  such  judgment  is  not  cimclnavo  against 
the  defendant  in  another  action  that  there  was  no  breach  of  warranty, 
bscause  though  the  breach  had  been  proved  in  a  former  action,  stiU  tlis 
Judgment  might  have  been  in  favor  of  the  plaintiff  on  the  ground 
1m  was  an  iadcnee  of  the  note  before  maturity  in  <|ood  faith,  aad 
isra  could  not  be  prejudiced  by  defenses  existing  ufuinal  tto  origiail 
pajea.  MUy  ▼•  Auteriey  iToc&tne  (V,  S5i» 

SesIiFAirn;  MxBOSii 

JUDICIAL  KOnOli 
8se  BviDBVO^  I-X 

JUDICIAL  SALBS. 

L  A  JmauiB  Siui  whl  bb  Srt  Asidb  avd  Its  CoimuiAnov  Rbumip 
ai  the  instanoe  of  a  purchaser,  on  the  ground  that  the  eourt  by  wiiieh 
il  was  ofdsred  was  acting  beyond  its  Jnrisdictioa.  HomiUom  v.  ^Vsfter, 
108. 

%  Tailvbs  ov  CoMBiDBBATioir  MM  A  DKrBifSB.  -*Tho  equity  of  the  pur- 
ehassr  at  a  Judicial  sals  to  relief  by  reason  of  the  faalnrs  of  consafr 
eratton  oau  be  set  uponly  as  a  defense  to  an  action  for  the  pnrnhsss 
BM»<gr,  and  such  defense  can  be  conaidered  only  where  the  sals  was 
sot  mdor  compulsory  procees,  as  in  partition  cassa.  It  will  not  bo 
oonsidered,  in  the  absence  of  fraud  or  misrepresentation,  whore  9km 
■ale  was  made  under  oompubory  procees,  as  where  it  was  made  to  pay 
debta.    Latimer  r.  ITAarioa,  739. 

iL  TaILUBB  Of  CoXffllDKRATION  —  IllJUll0n0V<»PUUDXHO.  —  If   tlia  pBT* 

chaser  of  land  sold  at  a  judicial  sale  for  the  purpose  of  paying  tiio  debts 
of  ft  testator  gives  a  bond  and  mortgage  for  the  purchase  money; 
if,  upon  default  in  payment,  he  is  sued,  but  fails  to  plead  fuQurs  sf 
oonsideration  in  defensa^  and  judgment  is  obtained;  and  if,  bsCon 
payment^  the  land  so  pnrchssed  is  recovered  by  title  paramount  and 
ozecution  on  such  judgment  ii  levied  on  other  property  of  the  po^ 
chaser,  an  injunction  will  not  issue  to  enjoin  a  sale  under  snob  Isfy 
upon  the  complaint  of  the  purchaser  who  makes  no  allegation  of  frsad 
or  misrepresentaticii  by  whidi  ho  was  induced  to  accept  the  deed  to  tts 
land,  enter  into  possession  thereof^  or  execute  tiio  bend  and  mortgigs 
given  to  secure  the  oredit  portion  of  the  purchase  money.  Lmtimat  ▼• 
Wharton,  789. 
4  ToiD  Jxmiauh  8alb— SuBSOOAnoir.— If  n  bomaJSde  puruhaser  a*  a  vsii 
Judicial  sal%  under  f credoBurs  proccedingi^  pays  his  bid,  and  tiio  j 
is  applied  to  the  payment  of  the  mortgage  debt|  ho  ia,  to  that 
■Bbngfttod  to  tko  rights  of  thomortgsgeew    Anfay  ▼•  AoN^  7UL 

8so  Abubeabo^ 
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JURTSDICTIOIC. 
See  Appsal^  1. 

JUSTICE  OF  THB  PBAC& 
See  AoTioMBi  8. 

JUSTIFICATION. 
See  LiBBii,  3L 

LABORERS, 
8e«  Ijmxn,  6,  7;  Mbohaiiigs'  Latm^ 

LACHES. 
See  Corporations,  11. 

LANDLORD  AND  TENANT. 

1.  PuBUO  Strbst,  Right  of  Tsnant  in.— By  a  leaee  of  lands  abofcting 
apon  a  public  aireet  tbe  tenant  acquires  all  the  rights  in  the  ttraet  t» 
which  the  landlord  was  entitled,  and  therefore  a  subsequent  use  and 
obstruction  of  the  street  by  the  landlord  so  as  to  interfere  with  freo 
access  to  and  from  the  leased  premises,  and  to  substantially  diminish 
thoir  yalue  for  the  purposes  for  which  they  were  let^  may  be  treated  bj 
iho  tenant  as  aa  eviction  warranting  his  refusal  to  pay  rent  during  tiM 
continuance  of  the  transaction.     Sdmison  ▼.  Lowryt  774. 

&  Bvionov. — The  depositing  by  a  landlord  in  a  public  street  in  front  of 
premises  leased  for  business  purposes  of  lumber  and  other  material,  so 
that  the  public  is  deprived  of  easy  access  to  the  premises  and  caused 
not  to  approaeh  them,  and  the  tenant's  business  is  greatly  injured  and 
hia  sales  largely  diminished,  and  the  keeping  of  such  material  in  the 
street,  after  being  requested  to  remove  it,  constitute  an  eviction,  and 
Justify  the  tenant  in  his  refusal  to  pay  rent.      Edmuon  T.  Lowrjf,  774w 

Si  Brionoii. — Ak  Actual  Expulsion  from  the  property  is  not  essential  to 
an  evictioD  to  the  extent  of  sustaining  the  right  of  the  tenant  to  re* 
foae  the  payment  of  rent.  It  may  consist  of  any  interference  with 
the  tenant's  beneficial  enjoyment  of  the  demised  premises,  or  where 
tbe  landlord  occupies  and  obstructs  the  street  in  front  of  premises 
laesed  for  business  purposes,  so  as  to  prevent  free  access  to  and  from 
them,  to  the  substantial  diminution  of  their  value  for  the  purposes  for 
whiob  they  were  leased.     EdmUon  r,  Lowry,  774. 

LANDOWNERS. 
See  RxAL  Pbopsbtt. 

LEASE. 
See  Landlord  and  TiNAm, 

LEGISLATURE. 
See  Eminent  Domain. 

LETTERS. 

See  Husband  and  Wifi,  QL 
AM.  •&  Aar..  Vol.  XLlV.  — M 
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LEVY. 
Bee  ExscuTioM,  L 

UBBL. 

li  PUBUOATION  TkMDIHQ  TO    EXFOSB  OfFIOBB  TO   PUBUO    OOBTBIirT.— A 

willfal,  malioioaa,  and  false  pnblicatioa  in  a  newvpaper,  charging  a 
publio  officer  with  nnbecoming  and  improper  oondnct  merely  to  gel 
feee,  feende  to  ezpoee  him  to  publio  contempt^  and  ia  therefore  libelooa 
and  not  privileged.    AtiffUBta  Svenktg  Newt  ▼.  Radford,  63L 

%  PEOBABI.B  Cauu  Quxstxon  vor  Jory. — In  an  action  for  libel  baeed 
OB  a  newapaper  pablioation,  charging  a  public  officer  with  impcoper 
oondnct  merely  to  get  feea,  the  question  whether  there  was  probablo 
eaaso  on  the  part  of  the  publisher  for  the  belief  that  he  acted  on  reli> 
able  and  trustworthy  information,  and  whether  he  acted  in  perfect  good 
faith,  or  published  the  article  willfully  and  malieionaly,  with  intent  to 
bring  the  officer  into  public  hatred  and  contempt,  ia  a  qneation  for  tho 
Jury  to  determine.     Amguata  Ehoemng  News  ▼.  Ba^ford,  69L 

Si  JuanncATiOH— Btidkhcb  Rbqoirsd  to  Proyb.— A  statute  fizin|^  as  a 
rule  of  cYidence,  that  in  all  civil  eases  the  preponderanoe  of  testi- 
mony is  considered  sufficient  to  produce  mental  oonTiotion  indndsa 
actions  for  libel  in  which  a  plea  of  justification  is  made,  althongh  saeh 
plea  imputes  the  commission  of  a  crime  as  charged  in  the  publicatiea 
alleged  to  be  libelous.  To  sustain  the  plea  the  jury  must  have  a  mentsl 
ooBviotion  of  its  truth,  but  need  not  be  convinced  beyond  a  reaaonaUo 
doubt  as  that  phrase  is  commonly  understood  in  criminal  prooedwsw 
AUtmiaJcmmalY,  Maywn^  104* 

LICENSE. 

A  LnsMSB  n  Ibrrtogablr  if  it  is  given  by  a  lessee  of  personal  property^ 
to  the  lessor  and  is  to  enter  on  the  premises  of  the  former  and  remove 
such  personalty  upon  defaalt  in  the  payment  of  the  rent  stipulated  tm. 
be  paid  therefor.    Lambert  v.  Robimon,  326 

See  Iii8U&A.N0By  12;  Intbrstatb  Commbrci;  S» 

UENS. 

I  Mbohahio's  Libn  for  Pricb  ot'Standimo  Tiicbbr. — Standing  timber  ia 
realty,  andp  under  a  statute  giving  persons  furnishing  sawmilla  with 
timber  a  lien  upon  the  mill  and  its  products,  no  lien  can  be  maintained 
for  the  price  of  standing  timber  purchased  by  the  owner  of  snob  miU. 
Bnlhcom  v.  Empirt  Lumber  Co,,  5S. 

&  Mbchanigs*  Liens— Loos  Furnlshkd  Sawmill.— Under  a  statute  giving 
persons  furnishing  sawmills  with  timber  a  lien  upon  the  mill  and  its 
products  no  lieu  can  be  maintained  for  the  cou  tract  price  due  a  con* 
tractor  for  cutting  standing  timber  belonging  to  the  mill-owner,  and  for 
hauling  and  delivering  the  logs  at  the  mill.  Balkcom  v.  JBmpire  Lumber 
Co,  68. 

Si  Mbohahigs'  Likns— Macbinbrt  Furnishbd  Sawmill. — Under  a  sutute 
giviug  a  lien  upon  a  sawmill  and  its  products  to  any  one  furnishing 
such  mill  with  "  timber,  logs,  provisions,  or  any  other  thing  necessary 
to  carry  on  the  work  of  sawmills,"  no  lien  can  be  maintained  against  a 
sawmill  by  a  person  furnishing  it  with  machinery,  hardware^  imple» 
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Bienta,  and  tools.  Sacli  tbingti  ar«  not  fjuadem  genet-te  witli  the  thtngt 
enumeratod  in  the  statute.     BaUccom  ▼.  Bnrphe  Lttniher  Opi.,  58. 

4l  MBOHAMioi'  LiBica— Oil  Consumed  in  Sawmill. ^Under  a  statute  givinft 
A  lien  npon  a  sawmill  and  its  prodncts  to  anj  one  famishing  tuch  mill, 
with  **  timber,  logs,  provisions,  or  any  other  thing  necessary  to  carry" 
on  the  work  of  sawmills,''  a  lien  may  be  maintained  for  Inbricating: 
oil  fnmished  a  lumber  company  owning  and  operating  such  milL  BaXh^ 
tofm  T.  Empire  Lumber  Co.,  68. 

iw  Pbiobitt. — Liens  created  by  statute  and  giTen  for  supplies  famished 
manufacturing  and  other  oorporations  are  entitled  to  priority  as  among 
themseWes  according  to  the  time  of  their  acquisition,  by  filing,  the  firti 
in  order  of  time  standing  first  in  order  of  rank  and  priority*  Virgbdok 
Derelopment  Co.  ▼.  Crozer  Iron  Co.f  893. 

C  Waitjeb  or— The  receipt  by  a  laborer  of  a  draft  upon  his  debtor  for 
the  amount  of  wages  due  him  it  not  a  waiver  of  his  lien  for  snob 
wages,  and  the  fact  that  he  indorses  and  negotiates  the  draft  for  value- 
does  not  constitute  such  waiver,  provided  he  regains  possession  and 
control  of  the  draft  from  his  indorsee,  takes  the  neoessary  steps  in 
due  time  to  enforce  his  lien,  and  ofifers  to  surrender  the  draft  to  the 
debtor  or  to  the  court  at  the  time  of  the  triaL  Balkcom  v.  Empire 
Lumber  Co.,  58. 

7*  Hbchanios'  Liens — Etfkct  of  Taking  SBOURrrr.^The  indorsement  of 
a  draft  received  by  a  laborer  for  his  wages  is  canceled  and  title  restored 
to  him  for  the  purpose  of  enforcing  his  lien  for  the  wages  by  delivery 
of  possession,  and  control  of  the  draft  to  him  by  his  indorsee.  Baik^ 
torn  ▼•  Empire  Lumber  Co.,  58. 

See  Mechanics'  Libns;  Statutes,  11,  \% 

LIMITATIONS  OF  ACTIONS. 

1.  Pleading. — If  a  complaint  alleges  the  rendering  of  servioes,  frequent 
promises  to  pay  therefor,  and  the  reasonable  value  thereof,  an  answer 
alleging  that  if  defendant  promised  "any  compensation  it  was  in 
parol,  and  more  than  three  years  has  elapsed  since  the  making  of  such 
promise,"  and  defendant  specially  pleads  the  statute  of  limitations 
upon  such  [promise,  sufficiently  pleads  the  statute,  whether  the  action 
is  upon  an  express  or  implied  promise.     Orady  v.  Wilaon,  461. 

IL  Statute  of  Limitations  to  an  Action  upon  an  Implied  Warbantt 
resulting  from  the  partition  of  real  property  does  not  commence  to  run 
until  there  haa  been  an  eviction  bv  a  superior  title.  JoMs  t.  BtgHq^, 
245. 

!•  As  ArFBCTiNG  Lunatic.  —  If  a  debt  against  an  insane  person  could 
have  been  established  by  judgment  against  his  guardian  before  the 
debt  was  barred  by  limitation,  the  fact  that  the  debt  could  not  have 
been  enforced  until  after  the  death  of  the  insane  ward,  because  his 
income  was  required  to  support  him,  does  not  suspend  the  operation 
of  the  statute  of  limitations.    Orady  v.  Wileoji,  461. 

4k  Lunatics. — After  the  statute  of  limitations  has  commenced  to  run  in 
favor  of  one  who  subsequently  becomes  insane  it  it  not  suspended  in 
its  operation  by  the  supervening  insanity.     Orady  v.  WiUon^  461. 

i^  New  Promise. — A  reply  by  a  debtor's  administrator  to  a  demand  for 
payment  of  the  debt  that  he  would  '*  see  the  judge  and  do  whatever 
he  said,"  is  not  such  new  promise  as  to  constitute  a  waivar  of  th* 
statute  of  limitations.    Orady  ▼.  H'iiion,  461. 
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LUNATICS. 
860  Inbavi  PutaoHife  t-C 

MACHINBRY. 
8m  Lnm^  S;  MASima  ajbtd  Ssetavi;  IS 

MAUCK 
See  HoMiCDDi^  Si 

MALICIOUS  PBOSECUnOK. 

!•  MALnEomi  PaosMonoH  of  Citil  AonoM.^One  who  hayiiig  by  wiUtiw 
oootrMt  leaeed  premiaes  for  one  year,  with  the  priTilege  of  renewal  for 
two  years  longer,  aiiee  out,  at  the  expiration  of  the  fint  year,  witiKiat 
fault  of  tiie  tenant^  a  anmmary  statutory  proceaa,  malicionaly  aa4 
without  probahle  oanse^  to  disposseas  the  tenant^  as  a  tena&t  at  will 
holding  orer,  is  liable  in  an  action  for  malioioos  proeecntion  lor  any 
speoial  damagea  safiered  by  the  tenant  thereby.     Slaiar  t.  JCfaihro^  IflL 

&  DAMAoai  FOB  liAUCionB  UsB  OF  Pboohu. — A  landlord  malicionaly  aaiag 

out  aammary  atatntory  prooeaa  to  diapoaaeaa  a  tenant  rightfully  n  pe» 

■awioii  and  naing  the  premiaea  aa  a  boarding-honae^  ia  liablo  to  tho  ta» 

aat  for  damagea  canaed  by  the  loaa  of  boardera,  and  for  tnmble  aad 

ozpeoae^  iadnding  connael  feea,  incarred  in  giving  bond  and  aeevrity  ta 

prerant  oviotion  from  the  premiaea,  nnder  the  malidona  prooeaa.    tfiih 

to-  T.  A9i6ro,  IS. 

MANDAMUS. 

!•  Mahvamus  B  a  DnoBBnoHABT  RufBDT.  ~  A  judgment  grantii^  tha 
writ  ia  not  labjeet  to  rcTeraal  on  appeal  witiiont  clear  proof  of  anahaaa 
of  Judicial  diacretion.    SavanwiK  etc  Carnal  Ob.  r.  Skmnan,  43. 

SL  MAHDAiiirB  WILL  Ihvk  Aftsb  ▲  Void  Obdxr  Rkmofimo  a  pnUio  ofllev 
to  compel  hia  readmiaaion  to  the  use  and  enjoyment  of  hb  oflioe.  AM 
T.  ffewm,  788. 

Si  Mandamus  Lib  Aoaibbt  Cobpobatio2I8  to  compel  thom  to  perform  im» 
perative  dutiea  impoaed  upon  them  by  the  expreaa  proyiaioiia  of  Ihair 
chartera.    Stuamnah  €te*  Oanal  Co,  t.  Shunum,  43. 

S»  MAHDAMim  AoAiMBT  CoBPOBATiov. — A  prirate  peraoB  may»  by  maad^ 
mna^  onforee  the  performance  by  a  corporation  of  a  publie  duty  m 
which  he  haa  a  special  intoreat.  Hence  a  lumber  merchant  apadallj 
interested  in  the  naTigation  for  which  a  canal  company  ia  ehartara^ 
and  who  auataina  apecial  damagea  from  Ita  violation  of  ita  charter^  may 
compel  it  by  mandamna  to  perform  the  duties  for  which  it  waa  iBee»> 
porated.    8avan$tak  etc  Oamal  Co.  ▼•  ^Aamaji.  43. 

Sw  Mamdamub  Aoaimbt  Cobpobatiob — Dbfxmsis.— In  a  proper  oaaa  lor  a 
mandamus  to  compel  a  corporation  to  perform  dutiee  impoaed  spoa  it 
by  its  charter,  it  cannot  defend  on  the  grounds  that  it  ia  without  fond^ 
aad  that  the  performance  of  auoh  dutiea  would  be  unromuBeratifSk 
Although  want  of  funda  may  be  a  defense  to  the  infliction  of  poniab- 
ment  for  diaobedienoe  of  the  writ,  it  is  not  conolaatFo  ground  agaiast 
its  isioanos.  If  the  performance  of  the  duties  imposed  Bpon  the  oar> 
poratian  ai«  no  longer  desirable  or  remnneratiTe  it  shoald 

MANSLAUOHTBiL 
See  HoMioiOB,  16^  17* 
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If  AKRIAOE  AND  DIVOROB. 

!•     ICABMim,  OOHTRAOT  OT. — It  T8  MOT  THB  DUTT  OV  ▲  PaBTT  BxfORB  MaB* 

nio  OB  AooBPriNG  an  Otfbr  or  Marriaqb  to  commuaiaato  all  the  pr»* 
▼ions  oircnmstancas  of  his  or  her  life,  and  the  parties  are  bound  If  thaj 
become  engaged  without  makinfc  any  inrestigationa,  and  without  receiT* 
ing  any  aaaurancea  or  repreaentationv  whiob  led  to  the  engagement 
Van  HotUen  v.  Morse,  373. 
8l  If  abriaob. — A  Man  is  not  JusTiniD  nr  Rbtusino  to  Psbtorm  a  Con- 
TBAor  TO  Marbt  on  the  ground  that  the  woman  has  some  negro  blood 
in  her  veins,  or  that  her  motives  were  mercenary,  er  because  there  is  a 
want  of  affection  on  her  part,  or  incompatibility  resulting  from  dispar* 
ity  of  age,  difference  in  character  or  disposition,  or  other  causes^  whert 
no  fraud  was  practiced  upon  him  to  induce  him  to  enter  into  the  con- 
tract. Van  Houten  v.  Morse,  373. 
S.  Marbiaoi  —  Fbaudulbnt  Conosalmbnt.  —  If  a  Woman  Undrbtakbs^ 
Without  Inquibt,  to  state  to  her  suitor  facts  relating  to  her  past  his- 
tory, or  to  her  parentage  or  family,  or  to  her  former  or  present  posi- 
tion, which  were  material,  she  is  bound  to  state  those  facta  truly,  and 
not  to  suppress  or  conceal  any  facts  which  were  necessary  to  a  eorreot 
understanding  on  his  p\rt  of  the  facts  stated,  and  if  she  willfully  con- 
oealed  or  suppressed  such  facts,  and  thereby  led  him  to  believe  that  the 
matters  to  which  such  statement  related  were  different  from  what  they 
actually  were,  she  is  guilty  of  fraudulent  concealment  entitling  him  to 
withdraw  from  the  contract  of  marriage.      Van  Houten  v.  Morse,  373. 

4b  M ABBiAai — Fbaudulbnt  Concbalmbnt.— It  a  Woman  Kbpbbsbnts  to. 
Hkb  S01TOB  that  she  has  obtained  a  divorce  from  her  husband  on  tho> 
ground  of  his  crueltyp  and  after  an  engagement  to  marry  is  entered  into 
between  her  and  such  suitor  he  discovers  that  in  the  suit  for  divoro6> 
there  was  a  cross-bill  charging  her  with  being  of  a  violent  and  ungov- 
ernable temper,  and  with  having  practiced  a  systematic  course  of  vio- 
lence and  cruelty  toward  her  husband,  and  having  insulted  him,  and 
applied  to  him  vile  and  profane  epithets,  and  that  the  allegations  of 
such  cross-bill  had  been  found  to  be  true,  the  suppression  of  these  facts 
eonstitutes  fraudulent  concealment  justifying  the  suitor  in  refusing  to 
perform  the  contract  to  marry.     Van  BotUen  v.  Morse,  373. 

it  If  arriaob— Pbaudulbnt  Conokalmbnt.— Ir  a  Woman  UNDBBTAKia  to 
iNroBM  Heb  SarroB  about  her  parents  and  family,  and  tells  him  thai 
they  were  a  white  family  of  high  standing,  when,  in  fact,  they  had 
negro  blood  in  their  veins,  he  is  iustified  in  refusing  to  marry  her.  Vam 
HouUn  V.  Morse,  373. 

#,  Mabbiagb— Inbtbugtion  to  Jubt. — In  an  action  to  recover  for  a  breach 
of  promise  to  marry,  in  which  the  defendant  relies  upon  the  defense  d 
fraudulent  concealment  on  the  part  of  the  plaintiff,  it  is  reversible  error 
for  the  oourt  to  state  the  law  in  reference  to  matters  inquired  about  in 
such  a  way  as  to  lead  the  jury  to  believe  that  with  respett  to  matteni 
not  inqnired  about  the  suppression  of  material  facts  would  not  consti- 
tnte  fraudulent  concealment.     Van  HouUn  v.  Morse,  373. 

7.  YALiDrrT  or  Ditorcb  Obtainbd  in  Another  State — Epteot  on  Cub- 
VODT  07  Child. — A  decree  of  divorce  obtained  by  a  wife  while  residing 
in  one  state  against  her  husband,  domiciled  in  another  state^  without 
personal  service  upon  him,  is  a  nullity  in  the  latter  state,  both  as  to 
the  relation  of  the  parties,  and  the  custody  of  their  child  domioiM 
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with  Hi  father  at  tti«  time  ihe  diyoroe  was  granied.  Harrk  ▼.  Han^ 
471. 

9k  DiYOBOB  QiTAiJfiD  iM  Anothir  Statb— Cubtody  ot  Childu— If,  undBT 
a  decree  of  divorce  obtained  by  tiie  wife  in  one  state  upon  oonatrnctive 
aervioe,  against  tbe  husband  domiciled  in  another  state,  the  custody 
^  their  child  domiciled  with  its  father  is  awarded  to  the  wife,  and  il 
ia  sought  by  ha^ieas  corpus,  on  behalf  of  the  mother,  to  obtain  the  ea» 
4ody  of  the  ohild  ia  the  latter  state,  the  proceeding  must  be  regarded 
•a  one  between  husband  and  wife  living  in  separation  withont  divoro^ 
•nd  the  right  to  the  custody  of  the  child  reats  in  the  sound  discretioa 
^  the  court,  subject  to  review  on  appeal  upon  the  facts  found.  BoT' 
rk  ▼.  Harris,  471. 

iL  DivoRCB — AFTSKirpTLAL  AoREBmHT— Bvnor  OT  upov  ALnfONT. — ^Upoa 
tlie  wife's  obtaining  a  diroroe  for  her  husband's  willful  refusal  to  sop* 
port  her,  alimony  may  be  granted  to  her,  notwith;ttauding  an  ante- 
akuptial  contract  between  her  and  her  husband  that  neither  should  claim 
mny  right  in  the  property  which  the  other  might  have  at  the  time  of 
narriage,  or  might  acquire  during  coverture.    Steama  T.  8Uarm»t  83flL 

IQL  Marbiagb,  ANNgufKNT  TOR  Prx-kxistino  Incubabls  Syphilo. — If  a 
woman  has,  at  the  time  of  her  marriage,  chrouic,  incurable  syphilis, 
from  which  copulation  with  her  was  attended  with  great  danger  of  con- 
tracting the  same  incurable  malady,  her  husband  is  entitled  to  a  decree 
•nnnlling  the  marriage  if  the  statute  of  the  state  authorizes  its  courts 
to  annul  a  marriage  if  either  party  was  physically  incapable  of  entering 
the  marriage  state,  or  the  consent  of  either  was  obtained  by  fraoiL 
Byder  ▼.  Byder,  833. 

II.  DiTOROR. — ^Thrrb  gam  bb  KG  CONDONATION  if  the  causc  czists  oontiutt- 
ously,  as  where  one  of  the  parties  has  incurable  syphilis,  rendering 
copulation  dangerous  to  the  health  of  the  other.     Ryder  v.  Ryder^  833L 

Hi  Marriaqb. — Physical  Incapaotfy  warranting  the  annulment  of  a  mar- 
riage need  not  he  total  incapacity  or  malformation,  but  may  result  from 
any  oanse  rendering  sezuid  intercourse  dangerous  to  health  or  Ufa. 
Byd&r  ▼.  Ryder,  833. 

tH  Marriaob  »  Annulmbnt. — XJnrbasonablb  Dblay  is  not  ehargeable 
against  a  hnsband  who,  after  living  with  his  wife  until  she  bears  him  a 
shUd,  seeks  the  annulment  of  the  marriage  because  of  the  wite's  having 
incurable  syphilis,  il  he  ceased  to  cohabit  with  her  as  soon  as  he  was 
informed  of  her  real  condition,  and  that  it  was  incurabls^  RgdiKr  fb 
Bydtr^  811 

MARRIAGE  CBRTIPICAT& 

See  EviDBHOB,  8. 

MARRIED  WOMEK. 
8m  iKOPra^  1;  Etidbkob,  9;  MaoBARiai'  Lmi^  Il 

MASTER  AND  SBRVAIIT. 

I.  A  OoKTBAOT  OF  Bhployx BNT  IS  Inditisiblb  if  it  18  to  cmploj  a  person  far 
one  year  and  to  pay  him  weekly  a  sum  named  therein,  and  but 
action  can  be  sustained  for  its  breach.     OlmUeud  v.  Batht  273. 

8i  OoHTRAor  OF  Bmploymbnt.— Fob  tbb  RsFoaAL  of  am  Employbr  to 

nrr  His  Bmploybe  to  Ck>NTiMVB  in  the  performance  of  the  cootraet  of 
em^cymeal  the  latter  oannot  rooovsr  damage^  thoogh  bs 
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Mb  md  willing  to  render  his  services.  His  only  Tmne<1y  is  by  a  singl* 
action  to  recover  the  damages  sustained  by  the  breach  on  the  part  of 
the  employer  of  the  contract  of  employment.     OlmtUad  v.  Bach^  273. 

9L    ThB  Id  BASURE  OT  DaMAGK9  FOB  THE  KeFUSAL  OF  AN  EmPLOTEB  TO  PeRMIV 

His  Employes  to  Perform  a  contract  of  employment  is  the  stipulated 
•alary,  less  the  amount  the  plaintiff  actually  earned,  or  might  by  dae 
and  reasonable  diligence  have  earned  after  his  wrongful  dismissal.  Olm^ 
tlead  ▼.  Bac/t,  273. 

^  The  Measure  of  Damages  for  the  Wrongful  Discharge  of  an  Em- 
ployee is  the  amount  agreed  to  be  paid  him  after  the  time  he  wee 
not  permitted  to  work,  after  deducting  such  sums  as  he  had  earned,  or, 
by  the  exercise  of  reasonable  diligence,  might  have  earned,  in  the  line 
of  his  business  during  the  remainder  of  the  period  covered  by  the  oon* 
tract     Baltimore  Ba»ebaU  Club  v.  PkkeU^  304. 

C  Pleading — The  law  does  not  imply  loss  of  time  and  employment  by 
reason  of  a  wrongful  dischargeby  an  employer  of  his  employee.  These 
are  not  necessarily  the  result  of  the  discharge,  and,  being  in  the  nature 
of  special  damages,  must  be  specially  pleaded.  John  (7.  LewU  COi  ▼• 
8coU,  251. 

C  The  Measure  of  Damages  for  the  Unjustifiable  Discharge  of  av 
Employee  is  the  contract  price  fess  what  he  has  earned,  or,  with  rea- 
sonable diligence,  might  have  earned.     John  C.  Lewin  Co.  v.  ScoU,  251. 

7«  Damages  fob  Unjustifiable  Discharge— -Pleading  and  Proof.— If 
•n  employee  is  wrongfully  discharged  before  the  expiration  of  his 
term  of  service  he  is  presumed  to  have  sustained  nominal  damages. 
If  he  seeks  to  recover  beyond  these  be  must  allege  and  prove  the  occa- 
sion and  extent  of  his  damages,  and  that  he  has  not  been  al)le  to  ob- 
tain employment,  or,  though  he  has  obtained  it,  that  he  has  not  been 
able  to  obtain  the  same  remuneration  as  he  would  have  received  under 
the  contract.  The  burden  of  proof  is  on  the  plain tifif,  and  that  he  is 
Dot  able  to  present  clear  evidence  of  the  extent  of  his  damages,  be- 
eanse  he  has  brought  his  action  before  the  expiration  of  his  contract  of 
service,  does  not  present  any  reason  for  the  relaxation  of  this  role. 
John  C.  LeuutCo,  ▼.  ScoU,  251. 

iL  Contract  of  jBi ring— Skill  Requisite.— If  a  person  is  engaged  to  per- 
form services,  such,  for  in^stance,  as  to  play  baseball,  the  skill  which 
he  is  reqnired  to  exercise,  in  the  absence  of  special  stipulations  on  the 
sabjeot,  is  that  commonly  possessed  by  persons  of  ordinary  skill,  com- 
petency, aud  standing  in  that  particular  business.  Baltimore  BcuebaU 
Oimb  V.  Pickett,  304. 

9*  Ordinary  Skill  is  that  degree  of  skill  which  men  engaged  in  a  businesE 
or  art  nsnally  employ,  not  that  which  belongs  to  a  few  men  only  of 
extraordinary  endowment  and  capacity.      Baltimore  Baseball  Club  v. 
PickfU,  304. 

10.  Acts  for  Which  Master  is  not  Answerable.— If  a  boy  leading  a 
colt  belonging  to  his  master  invites  another  boy  to  ride  thereon,  and 
the  latter,  accepting  the  invitation,  is  injured  by  the  colt,  the  master 
cannot  be  held  answerable,  unle.ss  the  invitation  was  given  in  the 
course  of  the  work  or  for  the  purpose  of  accomplishing  it.     Bowler  v. 

0*C<mnfU,  359. 

11.  A  Master  is  not  Liable  for  the  Act  of  His  Servant,  Unll-ss  it  waa 
done  for  the  purpose  and  as  a  means  of  doiug  what  the  servant 
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•mplojad  to*  dOb  An  Mt  don*  by  the  Mmol  wfiHo  engaged  la  Hi 
■iMter*«  work,  liat  aot  done  aa  a  means  or  for  the  pnrpoae  off  perfon^ 
ittg  the  work,  ia  not  to  be  deemed  the  aot  of  tho  maator.  Bowkr  iw 
O'ONMe/;  369. 

]t»  OvB  Skrtabt  mat  Rbootir  of  thi  llAsm  or  Injurxd  bt  tsb 
NlOLiasKCB  ov  AvoTHKR  Sbrtant  when  the  former  waa  withoat 
fault  and  tho  latter  waa  habitaally  careleas.  and  hia  nnfitnoaa  for  hia 
poaition  waa  known  to  the  maater  ao  that  he  mifl^ht  have  boon  replaoed 
bj  a  oompetent  aarrant  before  hia  negli|{enoe  inflicted  tho  injury  aned 
for.    ffuffhei  ▼.  BaUimore  etc  R.  if.,  697. 

1S»  KiouoKNcni  or  Fbllow-ssbyaitis  does  not  exenae  the  maater  from  lia* 
bility  to  a  ooeenrant  for  an  injury  which  would  not  haye  happened  had 
the  maator  performed  his  doty.    Ckeeneg  v.  Oeeon  Steamship  Oa.»  113. 

M»  Dorr  or  Mastkb  to  Ca&b  fob  Safvet  of  8BRyAiiT.^If  it  ia  neeea- 
aary  to  the  aafety  of  laborers  employed  in  loading  the  hold  of  n  ahip 
that  a  hatchtender  be  stationed  nt  tiie  hatchway  to  signal  them  when 
freight  ia  about  to  be  thrown  into  the  hold,  it  ia  the  duty  of  tho  ship- 
owner to  anpply  a  person  to  be  atationed  at  anch  hatchway,  and  a  faO* 
are  ao  to  do  ia  negligence.     Oheeneif  f.  Ocean  Steamsk^  Cbu,  118. 

llw  DoTT  TO  Warm  Sbrvaht  of  Da^obboub  Naturb  of  MAGomiBBT.— 
The  fact  that  an  inexperienced  serrant,  injured  by  dangerous  ma- 
chinery belonging  to  his  master  and  about  which  he  is  employee^  M 
not  a  ehild,  but  seyenteen  years  of  age,  does  not  deprive  him  of  tho 
right  to  be  warned  of  the  danger,  and  to  recover  for  injury  received  If 
act  so  warned,  if,  as  a  queation  of  fact^  the  master  or  hia  vioe-prinoipal 
ought,  under  all  the  circumstances,  to  have  inquired  of  the  aervant  as 
to  hia  experience  or  taken  notice  of  the  probability  that  ho  ia  ao  inex* 
pertonced  aa  to  render  it  proper  to  give  him  warning  of  the  daag«w 
if  ay  V.  Smith,  84. 

IC  Dorr  vo  Warv  Sbbtabt  of  Dahqxb— Nxqliobbob  of  MAsnB.— 
A  aervant  has  a  right  to  assume,  when  placed  in  a  situation  of  dangv 
where  engrossing  duties  are  required  of  him,  that  the  master  will  bo^ 
without  proper  warning,  submit  him  to  other  perils  unknown  to  hio^ 
and  from  which  the  work  exacted  necessarily  distracts  his  attentiaa. 
The  failure  of  the  maater  to  ao  warn  the  servant  is  negligence,  for 
which  he  is  liable  in  case  of  injury  to  the  aervant  while  thua  engaged. 
Mkhael  t.  Roanoke  MaduM  Works,  927. 

17.  DoTT  OF  Mastbr  to  Sopplt  Enovqh  Sbbvaktb  to  do  Wobk  Safblt* 
The  master  must  make  reasonable  provision  to  protect  his  servaat 
against  dangers  to  which  he  is  exposed  while  conducting  the  work  ho 
is  employed  to  do,  and  the  master  must  also  supply  a  sufficient  number 
of  servants  to  effect  the  work  with  reaaonable  and  ordinaiy  aafety  ta 
thoae  engaged  in  performing  it^  and,  if  the  proximate  cause  of  an  injury 
■nstained  by  the  servant  while  so  engaged  is  the  failure  of  the  mastsr 
to  exercise  cvdinary  prudence  in  this  respect,  the  master  ia  liable,  vnless 
the  servant  may  fairly  be  regarded  as  having  assumed  the  risk  inoideat 
thereto.    Oheeneif  v.  Ooean  Steamship  Co.,  113. 

IS.  ViOB-PBiNOiPAL.— A  superintendent  of  the  work  of  loading  oottcn  ia 
the  hold  of  a  ship,  by  throwing  it  in  through  the  hatchway,  ia  not  a 
fellow-servant  with  the  laborers  in  the  hold,  if  he  represents  the 
shipowner  in  the  duty  of  hiring  and  furnishing  a  aofficient  supply  of 
employees  to  accomplish  the  work  with  reasonable  safety  to  thcsa 
working  in  the  hold.     Cheene^  v.  Ocean  Steeanehip  Oo,,  113. 
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li.  ▼iox-PBnroiPAL8.~The  aeto  of  a  penon  antliorlied  by  tbe  master  t» 
perforin  a  daty  which  the  master  owes  to  his  servaati  in  so  far  as  they 
pertain  to  thai  daty,  are  the  acts  of  the  master,  aad«  when  the  aerranl 
ia  injured  by  reason  of  a  failure  to  perform  it^  the  master  cannot  escape 
liability  by  setting  np  that  the  duty  derolved  upon  a  feUow-ser>rant  of 
the  person  injored.     Cheeney  v.  Ocean  SieamsMp  Co,,  118. 
iOl  ViCB-PRiNoiPAL— Proicisb  TO  Atoid  Damgbr. — A  shipowner  is  liable  t» 
a  workman  in  the  hold  of  the  ship  loading  freight  for  Injozy  caused  by 
tiie  failure  of  such  owner's  snpeiintendent  to  keep  his  promise  to  suoh 
workman  to  station  a  hatchtender  in  the  hatchway  to  warn  laborers 
when  freight  was  going  to  be  dropped  into  the  hold«  although  such  in- 
jury would  not  have  been  sustained  but  for  the  negligence  of  a  fellow* 
servant^  who  dropped  freight  into  the  hold  without  any  warning.    The 
ahipowner  is  not  liable  if  a  hatchtender,  stationed  by  such  superinten- 
dent at  the  hatchway^  absented  himself  therefrom  without  the  sapev* 
intendent's  knowledge.    Cheenqf  t.  Ocean  SteamMp  Obb»  113. 
n.  Risks  Assumxd — Proicisb  to  Rimoti  Dakobb. — If  a  servant,  having 
a  right  to  abandon  the  service  as  dangerous,  refrains  from  doing  so  in 
consequence  of  assurances  that  the  dangers  shall  be  removed,  the  dnty 
to  remove  the  danger  is  manifest  and  imperative,  and  the  master  is  nol 
in  the  exercise  of  ordinary  care  unless  or  until  he  makes  his  assuranoea 
gpod;  and  the  servant  by  continuing  in  the  employment  does  not  en* 
gage  to  assume  its  risks.    Okeeney  v.  Octan  Steamship  Co,,  118. 
tL  Risks  Assumbd  bt  Sbrvant. — A  servant  upon  entering  an  employment 
assumes  only  suoh  risks  as  are  within  or  naturally  incident  thereto^ 
and,  if  he  is  ordered  to  temporarily  work  in  another  department  of  the 
master's  general  business  where  the  work  is  of  such  a  different  charac- 
ter that  it  cannot  be  said  to  be  within  the  scope  of  the  employment^ 
he  does  not,  by  obeying  such  orders,  necessarily  assume  the  risks  Inoi* 
dent  to  the  work.     Midiael  v.  Roanoke  Machine  Works^  927. 
flSL  Inorbasbd  Risk — Contributort  Nbouqbncb. — ^If  the  master  or  vioa- 
principal  orders  a  servant  into  a  place  of  danger,  and  the  latter  obeyi^ 
thereby  receiving  an  injury,  he  does  not  lose  his  remedy  against  the 
master  on  the  ground  of  contributory  negligence,  unless  the  danger 
Is  so  glaring  that  no  prudent  man  would  have  entered  into  it^  even 
when,  like  the  servant^  he  is  not  entirely  free  to  choose.    Norfolk  sM. 
R.  B.  Co.  Ward,  945. 
M.   Injubt  fbok  Inorbasbd  Risk — Bubobn  of  Proof. —If  a  servant 
shows  that  his  injury  was  caused  by  an  increased  risk,  and  one  not  oi^ 
dinarily  incident  to  his  employment,  but  growing  out  of  the  master's 
negligence,  the  burden  of  proof  is  upon  the  master  to  show  that  the 
servant  knew  of  and  understood  the  increased  danger.    Norfolk  etc  B* 
M.  Co.  T.  Ward,  945. 
tft.  Risk  not  Assumed  bt  Bicplotbb.  —A  laborer  who  does  not  know  of  an 
nuusual  and  increased  danger  known  to  his  employer,  but  who  goes 
into  a  ditch  and  digs  it  to  twice  its  usual  depth  under  peremptory  or^ 
ders  from  his  employer  or  superior  employee,  does  not  assume  the  risk 
of  an  injury  received  from  the  caving  in  of  the  sides  of  the  ditch,  and 
may  recover  from  his  negligent  employer.    Norfolk  etc  R,  R,  Oo.  ▼• 
Wa7-d,  945. 
tS.  Risk  not  Assumed  bt  Sbrvant— Nkoliobncb  of  Master.— A  servant 
employed  as  a  helper  in  a  boiler-shop,  injured  by  haviug'a  heavy  crane 
run  against  him  without  warning  or  precaution  taken  for  his  safety 
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and  protection,  wbOe  b«  is  in  a  daDgennu  poaition,  nncler  a  foreman^ 
arden  performing  a  aerytoe  new  to  him,  ia  not  gnilty  of  oontrilmiocy 
aegligenee  in  not  keeping  a  lookout  for  hia  own  safety  if,  when  he  fint 
aaeames  the  haatrdona  positioOv  the  orane  is  stationaiy,  ia  afterward 
•tarted  without  any  aignal  er  'warning  to  him,  and  the  service  he  ia 
performing  ia  each  as  to  engross  his  entire  attention.  In  sneh  ease 
the  foreman  ia  negligent,  and  the  master  is  liable  therefor.  Mkbad 
▼•  MoamoU  Maekmt  Work$,  921. 

Bm  OiMfr^  15-18;  Custom,  3;  MnasR;  RAn.mami^  S-8|  Bw.lim  L 

MBCHAKICrS  UKS. 

L  A  Mbchahio's  or  Labobsb's  Liih  Don  not  DapsBm^  in  M aasadmsett^ 
npon  the  terms  of  the  contract  or  the  state  of  the  account  between  the 
landowner  and  the  principal  contractor.     Bcwen  t.  Pkbutey,  391. 

%  Mmbakigb  Bifnx)Tn>  bt  a  Cohtraotob  to  Work  oh  a  Houbb  abs 
Brtitlbd  to  a  LiBir  Ehvorgbablb  Aoain8T  thb  Pbopbbtt,  though 
the  contraotoTt  in  violation  of  his  contract,  used  materials  of  so  poor 
a  character  that  they  were  of  no  benefit^  and  the  owner  and  his  pro]^ 
arty  were  damaged  rather  than  benefited  by  the  work  done  and  the 
materials  fnmsbed.    ^oisea  r.  Phmneg,  391. 

&  Marribd  Woicah's  Leabiutt  iob.  —  If  a  husband  enters  into  a  eon- 
tract  for  the  erection  of  a  building  on  his  wife's  land,  with  her  knowi* 
adge^  she  participating  in  conversations  between  her  husband  and  the 
aontraotora  relative  to  the  work  during  the  time  it  ia  being  done,  and 
■nking  no  objection  at  any  time,  such  land  is  liable  for  medhanioa'  Vum 
arising  out  of  the  work  done.    Jobe  v.  Bunier,  639. 

Sea  £stopfbl»  1;  LiXMa. 

MEBTIKQS. 
8ae  Ck>RPOBAiiONa,  3-6^  tl» 

MERGER. 

ItlWMMT,  ICSMBK  BT.— Iv  A  PXRaON  EkPLOTBO   TO   WOBK  TOR  A  TbAB 

at  a  weekly  salary  la  wrongfully  discharged,  and  ia  paid  all  the  salsiy 
then  due  him,  and  afterward  sues  for  and  recovers  an  additional  sam 
•quhraient  to  the  amount  of  one  week's  wages,  such  snm  must  be  re* 
garded  aa  damages  recovered  for  a  breach  of  the  contract^  and  no  aaW 
fnant  raoovaiy  oan  be  had  in  his  favor.     Olnutead  v.  Back,  S73. 

MBSSENGERa 
Sea  Tblbqrafh  CSomfahibis  ^  4^  !& 

inSTAKS. 
Sea  ExBOOTOBS  and  ADViniarr&ATOBib  ^ 

MORTOAGSa 

Ik  A  POWBR  OT  8  ALB  TN  A  MoBTOAaB  OONFBRRBD  ON  THB  MOSTOAOBB  ■ 

A  PowBR  GonpLBD  WTTH  AN  Intbrxst,  and  passee  to  the  exeoatoi% 
administrators,  and  assigns,  and  is  not  lost  by  the  death  or  insanity  cf 
the  mortgagor.     Barriek  v.  Horner^  283. 
%  A  PowxR  or  Salb  in  a  Mortoaob  Authorizing  a  Pbrson  Nambb 
TsBBBiNy  OiKBB  THAN  THB  MoBTOAQBB,  lus  hoiny  axeouton^  sdmin* 
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Ittrators,  wid  assigns,  to  sell  the  mortgaged  premiset,  does  not  Test 
upon  the  death  of  such  person  in  his  heirs,  executors,  or  admiaistratora 
under  a  statute  deolaring  that  in  all  mortgages  there  may  be  intn>> 
dmoed  a  olanse  authorizing  the  mortgagee,  or  any  person  namiad  thereta* 
to  sell  the  mortgaged  premises.     Bdrrick  y.  Earner,  283. 

IL  A  PowxR  OF  Salb  in  a  Mobtgaqb  Confbrrbd  OB  A  Third  Frbsoh 
having  no  iaterest  in  the  estate  is  a  collateral  power,  and  can  be  ez^ 
onted  only  by  the  person  named.  Upon  his  death,  though  he  has  m 
the  mean  time  become  the  assignee  of  the  mortgage,  the  power  of  aaU 
terminates.     Barriek  ▼.  Homer,  283. 

C  Mortgagor,  Salb  bt  to  Mobtgagbb— Fraud— Onus  Pbobandi. — ^If  a 
mortgagee  takes  from  his  mortgagor  a  conveyance  of  the  mortgaged 
premises,  without  paying  any  thing  more  for  the  land  than  the  satisfao- 
tioD  of  the  old  debt  secured  by  the  mortgage,  the  burden  is  on  the 
mortgagee,  when  the  transaction  is  attacked  for  fraud,  to  show  that  it 
was  fair,  and  that  the  conveyance  was  of  the  equity  of  redemptioi^ 
voluntarily  and  intelligently  given  upon  a  contract  of  sale  entirely  dia- 
oonneoted  from  the  mortgage  contract.  Especially  is  this  so  where  the 
mortgagor  is  a  very  old,  feeble,  and  illiterate  lady.     Hall  v.  fftUl,  690. 

lu  If  A  Salb  is  Madb  of  Piboes  of  Land  Subject  to  a  mortgage  thef 
are  liable  for  the  encniubrance  in  an  order  inverse  to  that  of  thefar 
alienation.      Tunur  v.  FUnniken,  624. 

C  Patmbnts  Made  to  a  Moutgagkb  ArrEB  He  has  Assigned  the  Mobt- 
OAGB  are  at  the  peril  of  the  mortgagor,  and  he  is  not  entitled  to  be 
credited  therewith,  if  the  mortgagee  did  not,  at  the  time,  produce  the 
original  negotiable  notes  which  the  mortgage  was  given  to  secure^ 
though  such  notes  were  in  fact  in  his  possession  in  another  eity,  if  ha 
was  not  authorized  to  reoeive  such  payment,  and  it  was  not  induced  by 
the  fact  of  such  possesion.     Murphy  v.  Barnard,  340. 

7«  Patmbnt  Madb  to  an  ArroRNBT. — If  payment  is  made  on  a  morV 
gage  debt  to  the  original  mortgagee,  after  he  has  assigned  the  mort* 
gage,  the  mortgagor  is  not  entitled  to  be  credited  with  the  amount  of 
such  payment  on  the  ground  that  it  was  made  to  a  person  who  waa 
tha  attorney  at  law  of  the  assignee,  expressly  authoriBsd  to  ooUect  in* 
terest^  if,  in  making  payments,  the  mortgagor  did  not  know  of  the 
agency  of  the  mortgagee,  and  acted  upon  the  assumption  that  he  was  still 
the  owner  of  the  mortgage,  and  not  on  the  belief  that  such  original 
mortgagee  was  the  agent  of  the  assignee,  and  as  such  entitled  to  reoaiTa 
the  payments  of  the  principal  debt.     Murphy  v.  Barnard,  340. 

9k  A   MOBTOAQOB  18  NOT  CHAROBABLB  WITH  CONSTRUOriVB  NoTIOB  OF  THB 

Rboobd  of  an  Assignment  of  the  mortgage.  Murphy  r,  Barnard,  840l 
9l  Nbougbnob,  What  is  not.— The  assignee  of  a  mortgage  who.plaoet  hie 
assignment  on  record  is  not  guilty  of  negligence  in  leaving  the  note  and 
mortgage  in  poeseesion  of  the  original  mortgagee,  who  is  an  attorney 
at  law,  doing  a  real  estate  and  loan  business,  for  the  purpose  of  enabling 
him  to  collect  tha  interest^  and,  therefore,  one  who  subsequently  pur- 
chases such  note  and  mortgage  from  snch  mortgagee  oannot  hold  tha 
same,  as  against  the  original  assignee,  on  the  ground  of  the  negligence 
of  the  latter.  Murphy  t.  Barnard,  840. 
ML  Fraud,  Assignment  Void  Bboausb  of.  —If  an  Assignee  of  a  Mortg  ao  b 
is  procured* to  execute  a  reassignment  thereof  by  a  false  and  fraudulent 
representation  that  it  is  a  paper  to  enable  the  original  mortgsgee  ta 
oolleot  the  interest^  such  assignment  is  void,  and  one  snbaequently 
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ehasing  from  the  original  assignee,  with  oonstmctire  notfee  of  tiM 
Maignmenti  and  withoat  atiy  knowledge  that  the  anignment  was  pro- 
eared,  oannot  take  any  benefit  therefrom.     Murphy  r.  Barnard,  340l 

IL  OONFLiOT  Bktwseii  AssiaMBB8.~If  a  mortgage  it  taken  to  secare  tiie 
payment  of  negotiable  promissory  notea,  and  is  then  assigned  and  the 
assignment  placed  on  record,  all  persons  are  chargeable  with  constmo" 
tXTe  notice  of  tnch  assignment.  This  mle  remains  applieable,  though 
ths  notes  were  left  in  the  possession  of  tiie  ori«^nal  mortgagee,  and 
be  sold  and  indorsed  them  to  a  purchaser  in  good  faith  and  with> 
oat  actual  notice  of  the  prior  assignment.  Nor  can  the  title  of  the 
second  assignee  be  aided  by  the  fact  that  the  first  assignee  had  by  fraud 
been  procured  to  assign  to  one  who  had  reassigned  to  the  original  mort- 
gagee, if  such  second  assignee  had  no  knowledge  of  such  reassignment 
and  therefore  oonld  not  have  relied  thereon.     Murpkjf  r.  Barnard,  340. 

lA  If  A  MoRTOAOKa  Rblkasbs  Pabt  of  thk  Mortoagbd  P&shisbs  Ama 
Ornaa  Parts  hayb  bbbn  Sold,  having  notice  of  the  prior  sale,  ha 
thereby  releases  the  property  first  sold,  if  the  property  aetually 
leased  by  him  is  of  sufficient  value  to  pay  the  mortgage  debt. 
T.  Flenniken,  624. 

li.  MoBTOAoaa  ni  Poasassiov,  Rioaxa  ANDLiABiLirias  of~ Waste— Tasi 
FABS. — ^If  one  goes  into  possession  of  land  nuder  a  contract  of  purehasa 
conditioned  that  the  title  to  the  crops  shall  remain  in  the  vendor  until 
the  terms  of'  the  contract  are  complied  with,  and  the  vendor  sells  tiie 
arops  in  an  anauthoriaed  manner  at  public  auction,  and  the  value  of  the 
erops  thus  converted  is  more  than  sufficient  to  pay  what  was  due  upoa 
the  contract  at  the  time  of  their  conversion,  and  the  premises  are  ample 
security  for  the  remainder  of  the  debt,  and  the  vendor  enters,  although 
he  may  have  the  legal  right  to  do  so  at  the  time,  he  is,  in  legal  effect^  a 
mortgagee  in  possession,  and  subject  to  the  same  rules  as  tooommittiag 
waste.  Ha  has  no  right  to  cut  off  and  manufacture  the  growing  tim- 
ber into  lumber.  If  he  does  so,  and  acts  manifestly  in  willful  violation 
of  the  vendee's  rights,  he  is  a  trespasser,  and  should  be  charged,  oa 
foreclosure  proceedings,  not  simply  with  an  agreed  stumpage,  but  with 
what  he  received  for  the  lumber  at  its  fair  market  value,  without  any 
deduction  for  the  cost  of  cutting  and  removing  the  timber.  WkHnig  v. 
Adanu,  875. 

Mb  If  OBTOAQB  FoBBOLOstJiiB,  Parttbs  Dbfbndant. — A  oomplaint  in  a  sail 
to  foreclose  a  mortgage  in  which  the  mortgagors  are  not  made  parties^ 
and  which,  as  against  the  only  person  named  as  a  defendant,  alleges 
only  that  he  has,  or  olaims  to  have,  some  interest  in  or  lien  npon  the 
mortgaged  premises,  is  not  subject  to  demurrer  for  a  defeot  of  parties 
defendant.  It  does  not  sffirmatively  appear  therefrom  that  the  owner 
of  the  equity  of  redemption  is  not  a  party  defendant.  OarpetUer  v.  ItL 
galii.  768. 

Mk    MORTGAGB  FOBBOLOStTRX.— THB  ONLT  PaBTT  DbFBNDANT  EsSBMTIAL  tO 

a  foreclosure  of  a  mortgage  is  the  owner  of  the  equity  of  redemptioo. 
Therefore,  the  original  mortgagor  need  not  be  made  a  party  where  no 
personal  judgment  is  sought  against  him,  and  he  is  no  longer  the  owner 
of  the  equity  of  redemption.     Carpenter  v.  Ingalis,  753. 

AssisTANOB,  S;  Chattbl  Mortoaqbs;  Corporations,  21,  23;  Dbbtqb 
AND  Orbditob^  1;  Devisb;  Exeodtors  and  Administrators,  4^  6;  In- 
fants; Insuranob,  10;  Judombnts,  6^  13;  Kbooiiablb  Instrukbbt^ 
%  QwnoMM,  6;  Patmbnt,  2. 
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MUNICIPAL  CORPORATIONS. 

!•  Batitioation  of  Unauthorizkd  Aotb  of  AoiNTS.— Th«  eonncfl  of  % 
mniiioipality  may  adopt  an  anaathorized  aot  done  for  the  benefit  of  tiM 
mty  by  one  of  its  officers  and  assiiuie  a  debt  so  oontracted.  The  qnes* 
turn  of  adoption  is  one  exdnsively  for  the  oity,  and  with  whioh  the  oitU 
len  has  nothing  to  do.    MeCormick't  Appeal,  671. 

%  MviiiOiPAL  Corporations  vat  Ratiit  Unauthorizsd  Aon  and  eon- 
tracts  of  its  agents  or  officers  which  are  within  the  scope  of  the  oovo 
porate  powers.    MeCormkk*t  Appeal,  671. 

IL  CoNsriTUTioNAL  Law^Frkbdom  of  Spkxoh. — A  Municipal  Ordinanoi 
PKOHiBrrxNO  ANT  Pkiuon  from  Making  ant  Pobuo  Addrbss  in  of 
upon  any  of  the  public  grounds  of  the  mnnicipality,  except  in  accord- 
ance with  a  permit  from  the  mayor,  is  not  nnconatitational  or  invalid 
as  abridging  freedom  of  speech.     OommonwecM  t.  Davitt,  389. 

4  A  Municipal  Corporation  if  at  bt  Oroinanob  Dbglarb  that  no  Pbr- 
SON  SHALL  Carrt  OR  Causb  TO  BB  Carrikd  IN  ANT  Vbhiclb  in  any 
street  a  load  the  weight  of  which  exceeds  three  tons,  auless  such  load 
consists  of  an  article  which  cannot  be  divided,  if  a  statute  of  the  state 
provides  that  the  common  council  of  such  city  may  make  such  rules 
and  regulations  for  the  passage  of  carriages,  wagons,  carts,  tracks,  and 
other  vehicles  in  and  through  the  public  streets  as  they  may  deem 
aeoeasary  for  the  public  safety  and  convenience,  nor  can  the  enforce- 
ment of  such  ordinance  be  defeated  by  evidence  that  the  wagon  in 
which  was  a  load  in  excess  of  that  permitted  by  the  ordinance  was 
sarrying  it  from  a  point  on  one  side  of  the  city  to  a  point  on  the  other 
side,  and  that  the  load  was  not  an  excessive  one  for  the  horses  em* 
ployed  in  drawing  it.     OommonweaUh  v.  MulhaU,  387. 

ii  Ihdrbtbdnbss  of,  What  is  Within  thb  Mbanino  of  Constitutional 
Prohibitions. — If  a  municipality  enters  into  a  contract  for  the  oon- 
struetion  and  maintenance  by  a  private  person  of  a  system  of  water- 
works and  an  electrie-light  plant,  and  agrees  to  pay  for  r  specified 
number  of  years  certain  sums  for  the  use  of  hydrants  *and  lights,  the 
amounts  which  will  become  due  from  the  city  under  the  contract  must 
be  regarded  as  indebtedness  and  the  contract  as  forbidden  and  void,  if 
the  sums  to  fall  due  under  it  added  to  the  pre-existing  indebtedness  of 
the  municipality  will  exceed  the  indebtedness  which  it  is  permitted  to 
eo'ntraot  by  the  constitution.     Beard  v.  HojpHummlU,  222. 

C  Btrrsts — Elbotric  Railwats. — A  Municipal  Corporation  Bxbroisino 
A  PowBR  Dblbqatbd  to  it  by  the  legislature  may  authorise  the  oon* 
struetion  and  operation  in  the  public  streets  of  a  railway  whose  can 
are  propelled  by  electricity.  LouuivUie  Bagging  Mfg.  Oo.  t.  Oeidraltti^ 
i?y.  Co,,  203. 

7«  Injunction  Against  Nuisancb  Maintainbd  bt. — Although  a  municipal 
eorporation  is  by  statute  invested  with  plenary  powers  over  its  streets, 
sewers,  drainage,  and  sanitation,  it  may  be  restrained  by  in  junction 
from  maintaining  a  nuisance  dangerous  to  life  and  health,  consisting  of 
onanholes  emitting  large  quantities  of  poisonous  gases  from  a  sewer  in  r 
public  street  adjoining  private  residences.  And  this,  although  the  nuis- 
ance does  not  result  from  any  defect  inherent  in  the  sewer  system,  but 
is  due  to  defective  execution  in  failing  to  adapt  the  system  properlj 
to  the  steep  grsde  of  the  street  in  whioh  the  manholes  are  located, 
Atlamia  t.  Warwxk,  17. 
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%  Pgnuo  Struts— pRnumTTON  or  Ownership.  —The  owner  of  laii4  almt- 
ling  on  a  pablio  street  is  preinmed  to  own  the  soil  and  freehold  to  the 
eenter  of  the  street^  encarobered  only  by  the  easement  and  i%ht  of  pa^ 
sage  in  the  pnblia     Sklmison  r.  Lowry^  774» 

IL  UNAaxHOKizicp   Cbanqi   of  Gbadb  — RATincATioR.— Althongh  the 
ehange  in  the  grade  of  a  street  is  made  by  mnnicipal  officers  withont 
Mithority  of  ordinance,  the  city  eoancil  may  sabeeqnentlj  adopt  aad 
wtity  ssoh  nnaothoriaed  act.     McCormid^B  Appeal,  671. 
See  CtoNflTivunoNAL  Law,  1;  iHJONonoNti  & 

MURDBR. 
See  HoMioiDfli 

NAMES. 
See  TiiADBiCARK%  !• 

NECBSSARIB9. 
See  HvaBAND  and  Wir%  %  IL 

NE:>LiaENCE. 

L  '*8uaHT  Caita  and  Diliobnob*'  is  "  that  care  which  every  man  of  eei^ 
mon  sense,  how9oeTer  inattentive  he  may  be,  takes  of  his  own  prop* 
erty."    Merchant's  N^U,  Bank  v.  Guilmm^n^  182. 

S.  Xttdbncb — pRBCAUTioNs  Takbn  Sook  AiTBR  AooiDKNT. — ^In  SB  aotien 
against  n  railroad  company  for  damages  for  an  injury  oansed  by  He 
negligence  at  a  orossing,  evidence  that  .very  soon  after  the  accident  thn 
oompany  erected  gates  at  such  crossing  is  a  fact  proper  for  the  consider- 
ation of  the  jury.     Lederman  r.  Pennsylvania  i?.  S.  Co.,  044. 

li  WHBir  QuBflTiOM  roR  JuRT. — ^In  an  action  against  a  railway  oompany  to 
reoover  damages  for  the  death  of  a  young  child  at  a  crosaing  the  evideucn 
showing  that  tlie  accident  occurred  in  a  populous  district,  at  the  intei 
section  of  the  railway  with  three  streets,  that  there  was  an  absence  ol 
safety  gates,  .that  the  crossing  was  guarded  only  by  an  elderly  watch* 
man,  and  that  the  oars  were  going  at  a  rate  of  speed,  variously  etti* 
mated  by  witnesses  to  have  been  from  four  to  ten  miles  an  hour  at 
the  time  of  the  accident,  the  question  of  negligence,  both  on  the  psrt 
of  the  railway  company  and  on  the  part  of  the  mother  of  the  child  in 
permitting  it  to  go  upon  the  street  unattended,  is  for  the  jnry  te 
determine.     Lederman  v.  Pennsylvania  R,  R,  Co.,  644. 

4.  Parents*  Right  of  Action  Against  Railway  Gompant  vor  Drath  or 
Minor  Child  Oooasionbd  bt  Nboliobnob  of  rro  CodTODiAS — Imfot- 
ABLB  Nboliobnob. — By  express  statute  in  Georgia  the  father  ia  vestsd 
with  the  custody  of  his  minor  ohiUl,  and  its  mother  ia  not  aeconntable 
for  the  conduct  of  its  custodian  chosen  by  the  father.  It  is  tiie  father's 
duty  to  guard  and  shield  his  child  from  injury,  and,  if  suit  is  brought  by 
its  parent  or  custodian  for  an  injury  to  it,  negligence  of  the  plaintif 
may  defeat  a  recovery.  Hence,  if  the  father  puts  his  minor  ohild  of  tsn« 
dor  years  in  another's  onstody,  the  latter  ia  the  representatiTa  and 
agent  of  the  father;  and  if,  by  gross  negligence  of  the  custodian  in 
taking  it  upon  a  high  and  dangeroos  trestle,  it  is  mn  over  by  a 
ger  train  and  killed,  such  negligence  is  imputable  to  the  father,  who 
nol^  therefore^  reoover  for  the  death.    Such  onatodian  is  nol^  howavar,  tta 
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representatlTe  or  agent  of  tho  mother,  who  !•  ipeoially  anthorixed  by 
■tatate,  in  luch  a  case,  to  ane  for  damagea  for  her  son's  death;  and  sha 
ia  not»  in  such  a  suit,  chargeable  with  the  negligence  of  the  father 
merely  because  of  the  oonjagal  relation  existing  between  them.  Hia 
negligence  is  not  imputable  to  her,  except  where  ahe  has  expressly  con- 
stituted htm  her  agent  for  the  purpoae  in  hand,  AUania  eic,  Rp.  Oo» 
T.  OravtU,  146. 

IL  Minor  Child's  Right  ov  Acnoy  ros  Injukt  to  Itbklf  Though  In 
Pakbnt  or  Custodian  wasNigligrnt. — ^Negligence  of  a  parent  or  cos* 
toilian  of  a  ofaild  is  no  justification  for  others  to  injure  it;  henoe.  if  anit 
is  brought  by  or  in  behalf  of  an  infant  in  ita  own  right  for  an  injury 
sustained  through  the  act  of  another,  eontributory  negligence  on  the 
part  of  ita  parents,  or  others  standing  m  loeo  partniUt  will  not  operate 
as  a  bar  to  recovery,  or  preaent  any  defenae  to  the  anit.  Ailankt  UCm 
By,  Oik  T.  OraviU,  145. 

$k  MsAsaRB  07  Damaobs.— If  a  tort  is  committed  through  mistake^  igno- 
rance, or  mere  negligence,  the  damages  are  limited  to  the  actual  injury 
received;  but,  if  there  is  an  element  of  frand,  malice,  inault,  or  other 
eause  ofaggraTation,  showing  such  a  degree  of  negligeuoe  as  indicates  a 
rsckleaa  indifference  to  consequences  in  the  aot  causing  the  injury, 
pnnitivs  damagea  are  allowable.  HanaUy  t,  JamesnilU  tie.  R,  B.  C<k 
474. 

IL  CoNTRiBUTOKT — When  QuKOTiON  roR  JuRT. — How  R  prudcut  man 
would  act  in  the  face  of  concurrent  and  distracting  dangers  must»  ia 
the  nature  of  things,  be  a  qaestion  of  fact  to  be  paased  npon  by  the 
Jury,  and  not  a  question  of  law  upon  which  the  court  may  order  a 
nonsuit  or  direct  a  verdict.  If  the  evidence  is  competent  to  prove  that^ 
while  in  the  act  of  crossing  a  public  highway,  the  party  injured  encoun- 
tered the  apparent  necessity  of  avoiding  danger  from  one  or  mors 
sources,  other  than  the  electric  street-cars  by  which  he  is  injured,  the 
queation  whether,  under  all  the  circumstances,  he  acted  as  a  prudent 
person  should  act,  must  be  submitted  to  the  jury  to  determine  if  he 
is  guilty  of  eontribatory  negligence.  Connelly  v.  Trenton  etc.  By.  Oo.f 
424. 

lee  Banks,  10,  15,  16;  Carriers,  2,  4,  8,  10;  Exeodtors  and  Adminibtra- 
TORS,  6,  7;  Master  and  Servant,  12,  13,  16,  24-26;  Mortqaobb*  Of 
Bbal  Property,  2;  Telborafh  Companies;  TriaLi  S. 

NEGOTIABLE  INSTRUMENTS. 

4.  Waiter  of  Formal  Presentment.  —If,  on  demand  for  payment  of  a 
note,  an  exhibition  of  the  instrument  is  not  asked  for,  and  the  party 
on  whom  the  demand  is  made  declines  to  pay  on  other  grounds,  a  for^ 
mal,  actual  presentment  of  the  instrument  is  waived.  Waring  T. 
BeiU,  890. 

%  Prbsbntment  and  Demand. — Although  a  note  is  made  payable  at  a 
bank,  presentment  and  demand  for  payment  at  the  bank  within  bank* 
ing  hours  is  excused  if  the  bank  has  ceased  to  exist,  and  in  such  case 
presentment  to  and  demand  on  the  indoraer  of  auch  note  and  manager 
of  the  defunct  bank  made  at. his  reaidenoe  at  6:30  P.  M.  is  aufficient  te 
charge  him.     Waring  v.  BetU,  890. 

SL  Bona  Fidb  Holders  or  Negotiable  Notes  taken  for  value  before  ma. 
turity  eaa  recover  thereon,  although  they  take  them  under  ciroom* 
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•UnoM  which  ought  to  excite  the  ■aspioon  of  pmdent  moB.  gioowi 
NaAmai  Bank  ▼.  Morgan^  652L 
4  iMwawwicaan  Detsmsb. — ^An  affidavit  of  defease  to  an  action  on  a  aoH 
averring  that  the  makers  believe^  and  expect  to  be  able  to  prore^  thai 
the  holder  ia  not  a  holder  for  Talne  before  matoiitj,  bnt  that  bo  took 
the  note  nnder  circnmstanoea  and  with  aneh  knowledgo  of  the  fecit 
as  to  pot  him  on  notice  and  inqairy,  which  wonld  have  led  to  a  d» 
covery  that  the  note  was  obtained  by  frand,  is  insuffioient^  as  fail* 
ing  to  assert  a  lact^  bnt  only  an  expectation  of  ability  to  prom  onsb 
and,  as  a  basis  for  snch  expectation,  the  taking  of  the  note  nnder  sds> 
pictons  eironmstanoes.  No  aotnal  oirenmatanoe  of  suspicion  is  stated^ 
and  no  fact  impeaching  the  bona  fidea  of  the  holder  or  affording  a 
ground  of  relief  to  that  effect  anywhere  appears.  SMOnd  NaOmal  Bemk 
▼•  Morgan^  ((62. 

IL  KuonABLB  PbOM IS80RT  NOTBB  ELhOWH  TO  Bl  SbOOBBO  BT  A  MOBSNAOg 

Ddtrb  from  Notbi  vor  so  Sboitbbd  in  thi%  that  a  pnrohaser  or  in* 
dorsee  of  the  former  takes  them  subject  to  rights  prerionsly  acqnirod^ 
if  all  the  facts  taken  together,  and  including  the  moana  of  knowledge 
and  any  oiroumstanoes  whioh  should  lead  to  inquiiy,  show*  that  to  psr> 
mit  him  to  disrogard  snob  rights  wonld  bo  inoqnitablai  Jfiirjiy  ▼, 
Benuwd^W^ 
C  AoooMMODATiov  Pawpl— SuooBaBiVB  Imdorsbbb  for  the  aooommodatioa 
of  a  third  person  are  liable  in  tho  same  order  as  indorssrs  for  valn% 
though  each  of  tfaom  knew  thai  the  indorsement  was  for  i 

See  JuDOiiBBi%  14;  Unnu; 

NBWFBOBCIS& 
6so  LnoTATioHa  ov  AonoB%  % 

NEW  TRIAL. 

L  JvET  TBtAU— Tkovoh  thb  Vbbdiot  or  THB  Ju»T  Aoovn  nn  Ui 
BOBOBATBP  Btzdbbcb  OF  Onb  Intbbbbtbd  WiTHBas  Bs  sgainsl  Ab 
•ridenoe  of  five  disinterested  witnesses  and  tlie  trial  oonrt 
Us  own  couTiction  to  be  in  conflict  with  that  of  the  jury,  bnl 
a  new  trial,  its  action  must  be  affirmed  by  the  appellate  oonrk  To 
what  length  the  trial  oonrto  shall  go  in  their  efforts  to  oorraet  injnslieo 
by  granting  new  trials  is  in  their  discretion,  not  in  thai  of  tho  appelials 
oourts.    Qibatmy.  WeUem  N.  T.  etc  R.  B.  (h,^  686. 

H  Syidbbob  to  Suppobt  Vbrdiot.^ Although  the  evidenee  Is  barely  aafll- 
dent  to  uphold  the  rerdicti  no  error  is  committed  by  refusing  to  gimai 
a  new  trial  on  the  ground  of  the  insufficiency  of  the  evidenee  to  sno- 
tain  the  Terdid.   /odbon  ▼.  State^  26. 

&  Impbopbb  Add&xbs  to  thb  Jury. --The  fact  that  the  proseoating  attotw 
ney  uses  grossly  improper  laugaage  touching  the  defendant  in  kis  ad- 
dress to  the  jury  is  no  ground  for  a  new  trial,  in  the  absence  o( 
objection  or  ruling  of  the  court  at  the  time  the  languago  is  wsdL 
Vtm  PolkUt  V.  SkUe,  72. 

See  Afpbal,  7»  IlL 

NONSUIT. 
Ik  am  AonoN  bt  thb  Patbb  or  a  Cheok  against  the  bank  on  whkh  ii 
Is  diawi^  a  nonsuit  should  not  be  ordered  for  want  of 
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fanda  no  Imd  if  there  b  lome  testlmimy  of  <he  existence  of  enA- 
«iAnl  fnnde  to  the  eredit  of  the  drawer's  eeconnt  to  meet  the  cheek 
whoD  iweeented.    SimmoM  Hardware  (h.  t.  Bank,  700L 

See  AffEAL,  IZ 

NOTICE. 

flee  Ckatxkl  UovroAom,  6;  CoBPORATioNa,  8^  4;  6^  14;  MoRiaiaiik  8^  111 

OmoKBB,  8. 

NUISANCE. 
See  lNJVJiOTioir8»  2;  Mumioipal  Cobfobatiok8»  7. 

OFFICER& 

!•  Imfbaohirmt  ab  a  Msamb  of  Rbmotal  is  not  required  in  the  ease  off 
officers  who  hold  by  appointment  either  by  the  goTemor  or  some  snpei* 
▼ising  board  anthorised  to  make  snoh  selection  and  appointments 
Suae  V.  BeufUt,  788. 

%  Who  RmoTABLB  bt  Iupbaohmbmt  Only.— Under  a  constitntion  pro* 
Tiding  that  the  governor  and  other  state  and  jadicial  officers,  except 
oonnty  judges,  justices  of  the  peace,  and  police  magistrates,  shall  be 
liable  to  impeachment^  and  all  officers  not  liable  to  impeachment  shaB 
be  subject  to  removal  for  misconduct  or  a  gross  incompetence,  in  such 
manner  as  may  be  provided  by  law,  the  terra  "state  officers"  indudee 
only  such  general  officers  as  immediately  belong  to  one  of  the  oonstl- 
tnent  branches  of  the  state  government.  A  member  of  the  board  of 
trustees  of  the  state  agricultural  college  is  not  one  of  these  state  offi- 
cers, and,  therefore,  the  legislature  may  authorize  his  removal  for  cause 
and  without  a  resort  to  the  proceeding  by  impeachment.  State  t. 
ffewiU,  78& 

SL  RiMOTAL  OF  WiTHODT  NoTiOB. — A  Constitution  or  statute  anthoriiiaf 
the  removal  of  a  public  officer  for  cause  entitles  him  to  notice  of  his  eoii* 
templated  removal,  and  a  right  to  be  heard  in  opposition  thereto.  A 
sentence  or  order  of  removal  without  such  notice  and  opportunity  t» 
be  heard  with  respect  thereto  is  void.    Stale  T.  Hewitt,  788. 

4k  Traffic  ik  Publio  Offiosb.— Agreements  for  eompensation  to  proeors 
appointment  to  a  public  office,  or  to  resign  such  office  in  another's  favor 
for  a  consideration,  are  void,  because  against  publio  policy.  BoMhet  Wm 
Moet,  463.  , 

A  MoB'TOAOs  TO  Sbovbb  Contbact  to  Pbooitbb  AFPOmnflllT  10  Ol^ 
HOB — iNJUBOnoir.  —  A  mortgage  given  to  secure  an  agreement  for  oom* 
pensation  for  securing  an  appointment  to  public  office  is  void,  beoauM 
against  publio  policy,  and  an  attempted  sale  under  a  power  contained 
in  such  mortgage  may  be  restrained  by  injunotioB.    Batkd  ▼•  M^m^ 

468L 

See  Ldbl  I,  2|  Mandamvs^  & 

ORDINANCES. 
See  MmnoDff AL  Cobporations,  8^  4;  Rin.iftaii^  14 

PARAMOUR. 

See  HoMidB^  1,  & 
Toi..  XUY.-tf 


1026  •  Index. 

PARENT  AND  GUILD. 

X  Am  AaRnKmT  to  Pat  a  Hothbr  a  Dksiqnatbd  Smc  if  Shi  wiLb 
Permit  Hsr  Son  Until  Hi  Arritrs  at  Aor  to  Lite  with  and  b» 
•daoated  by  hu  grmndfather  is  valid,  aad  may  be  enforced  by  her. 
Sach  a  oontraot  ia  not  against  public  policy  if  the  interest  of  the  child 
is  intended  to  be  furthered  thereby  and  parental  solicitude  aad  affectUMR 
•le  not  extinguished.    Enden  ▼•  Enders,  696. 

%  OusToiyr  of  Child  as  Brtwbbn  Resident  and  Non-resident  Pai^ 
■NTS. — A  father,  who  with  his  child  is  domiciled  within  the  states  i» 
entitled  to  its  custody  as  against  the  nonresident  mothert  especially 
when  it  does  not  appear  that  the  child  desires  to  go  to  its  mother,  or 
that  its  welfare  will  be  promoted  by  a  change  of  custody,  or  that  tb» 
father  is  not  a  proper  person  to  hare  it.     Harria  t.  Narri$t  471* 

&  Mother  n  Dependent  upon  Son,  When. — A  mother  is  dependent  upoa. 
her  eleFen  year  old  boy,  and  he  contributes  substantially  to  her 
rapport^  where  it  appears  that  the  family  are  laboring  people^  rants- 
ally  dependent  one  upon  the  other,  for  a  support;  that  the  boy  residea 
with  his  parents;  that  he  works  with  his  father  upon  a  farm;  that 
his  labor  is  worth  six  dollars  per  month;  that  he  renders  serrioea  t» 
his  mother  about  the  house  in  the  performance  of  her  household  dntiea; 
and  that  the  benefit  of  his  labor  and  aeryioes  thus  realiasd  by  ti» 
parents  goes  toward  the  support  of  thenuelyes  and  their  family,  ^J» 
kmta  ifei  iSJr.  Col  T.  OraviU,  145. 

See  Neouqencb,  4^  S. 

# 

PARTITION. 

L  A  Partition  Becomes  Effkctitb  if  made  under  a  diTUm  direetsA  sbA 
•onfiritaed  by  a  county  oourt^  and  the  respeotiTe  partiea  take  and  hold 
possession  in  acoordance  therewith,  though  no  deed  of  partition  ia 
executed.    Janet  ▼•  Bigstaff,  246. 

t.  The  Implied  Wabrantt  resulting  from  a  partition  of  land  doss  aot 
extend  to,  nor  operate  in  favor  of,  purchasers  from  the  origins!  par> 
ties  to  such  partition.  The  benefit  of  such  warranty  is  oonfined  tn> 
the  parties  to  the  petition  and  their  heirs,  and  does  not^  as  in  the  oaso 
of  an  expresa  warranty,  extend  to  their  Tendeea.  /oMt  t.  Bigata^ 
S45. 

S.  To  Evert  Partition  of  Land  the  Law  Annezxs  a  WAR&Aarr. 
•xprossed  in  the  deed  or  not.    Jon/u  ▼.  BigtU^,  24fiw 

Sea  Limitations  of  Aotion^^  & 

PARTNERSHIP. 

L  Suns  BT  Partners  Against  Eaoh  Other.— One  partner  oRnnot 
ooTer  of  another  an  unliquidated  and  unsettled  balance  of  a 
ship  business;  and  where  two  companies  are  composed  in  part  of  tiia 
same  individuals  no  action  at  law  oan  be  maintained  by  ona  ^gi-nat 
the  other.    Beede  ▼.  Frcuer,  824. 

IL  Assumpsit  bt  One  Partner  Against  Another.— -As  a  general  mlaa»> 
snmpsit  will  not  lie  by  one  partner  against  his  copartner,  in  niBprict 
to. any  matter  connected  with  the  partnership  transactions,  <ir  whiek 
would  involve  a  consideration  of  the  partnership  dealinga»  bntk  if 
the  parties  by  an  express  agreement  separate  a  distinct  matter  ixvm 
the  partnership  dealing,  and  one  expressly  agrees  to  pay  the  odur 
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%  ipMified  sum  for  thml  maiUr,  aaamnpalt  wfll  lie  on  tti*  agreemenl 
tfaoogh  the  matter  aroee  from  the  partnership  dealing,  Henoe,  upon 
dissolatioo,  and  after  a  balanoe  has  been  struck  and  agreed  upon  by  the 
pftrtners^  one  may  maintain  assumpsit  against  the  other  to  leooTor  his 
Manoe  npon  an  implied  promiseu    Beede  t.  Frtuer,  821. 

&  Suit  Bvrwuir  Pabtkkbs  Awtek  DxasoLunoii— AssoMFsnk— If  three 
persons  oompose  one  firm,  and  two  of  the  same  parties  eonstitnte 
another  firm,  and  the  trilateral  firm  is  dissolved  npon  an  a/^reement 
that  the  partner  not  a  member  of  both  firms  shall  have  all  the  debts 
due  the  firm  and  shall  discharge  all  of  its  liabilities,  siieh  partner  oan 
maintain  assumpsit  against  the  other  two  parties  for  a  debt  due  the 
trilateral  firm  from  the  other,  although  the  instrument  of  dissolutioa 
was  under  seal,  as  the  action  proceeds  upon  the  promise  whieh  Is 
implied  from  the  fact  that  the  plaintiff  has  been  made  the  owner  of  the 
debt,  and  does  not  arise  from  an  express  promise  to  pi^  th«  debt. 
Seedt  T.  Fra$er,  824b 

PARTY  WALLS. 

!•  Av  Aonov  at  Law  will  lie  to  reoover  of  one  nsfaig  a  perty  wall  Ids  pro- 
portion of  the  oosts  of  the  same.     Waiker  r.  SUiton,  S60l 

t.  AD7XR8I  PossBsuoir — Where  a  party  wall  is  erected  to  designate  the 
boundary  between  two  lots  of  land,  and  stands  partly  on  the  land  of 
each  of  the  coterminous  owners,  neither  oan  be  regarded  as  haviug  any 
adverse  possession  of  the  land  of  the  other  on  whieh  the  wall  is  eon- 
•tructed,  from  the  use  which  he  makes  of  it  as  a  support  of  the  build- 
ing on  his  own  lot,  but  he  may  acquire  a  prescriptive  right  to  use  the 
wan  in  the  manner  in  which  he  has  enjoyed  ik  Putad  w.  Dr^mnf  tic* 
Batik,29S. 

IL  lUaRT  TO  RmoYi  and  Rduild.— If  a  party  well  eziste  sltnate  partly 
on  the  lands  of  ooterminous  proprietors,  and  one  of  tfaem  wishee  to 
ereet  a  building  which  the  wall  is  inadequate  to  support^  he  has  a  right 
to  pull  down  the  wall  and  replaoe  it  by  another,  if  he  does  so  withift  a 
teasonable  time  and  with  the  least  inoonvenienoe  to  his  neighbor.  The 
owner  deeiring  to  erect  a  new  wall  must  do  so  at  his  own  expense^  and 
allow  the  other  the  same  right  of  support  as  before,  and  indemnify  him 
for  the  necessary  expenses  which  he  may  incur  in  protecting  his  prop- 
erty from  the  consequences  of  the  removal  of  the  old  walL  Puimi  v. 
Drovers'  etc  Bank,  298. 

4k  Thioxbniho  THBRBor.— If  party  wall  has  been  constructed  on  adjoin- 
ing lots  upon  an  agreement  that  each  party  might  build  ooe*half  of 
the  division  wall  of  the  adjoining  lots,  each  half  of  the  wall  when 
used  by  the  owners  of  the  adjacent  lots  for  building  purposes  to  be 
paid  by  them  to  the  extent  so  used,  and  the  wall  so  constructed  has 
been  paid  for  accordingly,  and  afterward  one  of  the  parties  increases 
the  height  of  such  wall  and  thickens  and  strengthens  the  wall  and 
fonndatiwis  by  building  on  his  own  land,  ^e  other  party  has  a  right  to 
insert  timbers  in  the  wall  not  extending  beyond  his  own  line,  on  pay- 
ing for  one-half  of  the  increased  height  of  the  wall,  and  oannot  bs 
•ompelled  to  pay  for  the  expenses  of  the  thickening  of  the  wall,  nor  for 
the  land  used  for  sustaining  the  part  of  the  wall  added  in  the  prooees 
of  thickening,  though  without  this  thickening  the  wall  would  not  be 
adequate  to  sustain  a  building  of  the  height  to  which  the  wall  has  been 
increased,  nor  would  it  conform  to  the  building  laws  of  the  city.  The 
additions  made  to  the  wall  for  the  purpose  of  thickening  and  strsngtli- 
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«ntng  it  are  not  In  any  proper  aenee  a  party  walL    lliey  beloog  la  tht 
party  who  made  them,  and  can  be  remored  by  him  a*  fait  jloatifc 

PATENTa 
See  CoKTRACTa»  8b 

PAYMENT. 

L  A  pATKniT  D  VoLUNTART  if  made  with  a  full  knowledge  of  Hia  CmIi^  vpoa 
a  demand  nnjoatly  preferred,  and  to  which  the  payer  has  a  valid  d^ 
fenae^  where  no  ipecial  damage  or  irreparable  loss  wonld  ba  inooirad 
by  making  snch  defense,  and  there  is  no  claim  of  fraud  upon  the  pafft 
of  the  penon  making  the  payment^  and  j>ayment  is  not  neoessary  la 
obtain  the  possession  of  property  wrongfully  withheld  or  to  the  release 
of  the  person  of  the  payer.  Nor  will  the  fact  that  snch  payment  was 
aooompanied  by  a  protest  make  that  inroluntary  which  otherwiaa  woaU 
be  Tolnntary,     Westel  r,  Johntton  Lcmd  He,  Ob.,  529. 

&  Patmbvt,  Whbn  Volumtart. — The  payment  of  money  to  radeem  prsp 
arty  bom  a  sale  thereof  made  under  a  mortgage  by  one  in  poasasston  of 
the  property,  when  he  knows  that  the  mortgage  has  bean  satisfied  bf 
the  payment  or  tender  of  the  whole  mortgage  debt^  though  made  nndsr 
protest,  must  be  regarded  in  law  as  a  voluntary  payment,  and,  thara- 
foro^  cannot  be  recovered  by  action,     ffeud  v.  Johuiom  Lamd  alft  Ga* 

8ae  Agrnct,  3;  MoRTOAGn,  6^  7« 

PENALTY. 
8ae  Tblrgraph  Coufavix^  k^  IL 

PERSONAL  PROPERTY. 
Sea  LiORNsa 

PHOTOGRAPHS. 
See  EviDRNOi^  IOl 

PHYSIOLA.NS  AND  SUROB0H& 
See  WiTMRHSRa^  6b 

PLEADING. 

L  JmniiOATnnr.— Iv  a  Dktrmdant  Surd  fob  ah  AssAvnt  aaakt  to  Jvliff 

il  ha  must  set  ap  such  defense  in  his  answer.    It  Is  aol  admiisihis 
under  the  general  issne.    Lambert  ▼.  Robinton,  32ft. 

&  Bn  Judicata — Plrading. — If  an  answer  seeking  to  iatarpoas  Iha  pKsa 
of  r«i  fudkata  leaves  in  doubt  what  was  decided  in  tha  U 
the  plea  is  sufficient.    Fahey  v.  EkUrky  Machine  Co.,  664 

IL  Amrmdmrnt  or  Drolaratiost.  —  A  declaration  alleging  aa  a 
action  the  failure  of  a  telegraph  company  to  delivar  a*  a 
plaoe,  with  due  diligence,  a  particular  message  therein  aal  onl 
Iha  oompany  had  received  for  transmission  and  delivaryt 
aoMided  by  alleging  that  the  message  was  received  by  tha  aompanj  aft 
another  point  than  that  stated  in  the  original  deolaratioQ  withaai 
•hanging  the  cause  of  action,  and  such  amendment  ia  pn^mHj  i 
T.  Poaial  TeL  OabU  Ch.,  100. 

Sea  LnnTAnoNB  of  AoriONii^  1;  OmmftL 
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FLEDGE. 

^  FiiDoa  ov  flimuu.  Articlis  and  Aonoirs  THiuaroB.^If  ttrcnl  «rli* 
•Im  an  pledged  to  eaoaro  a  loan  the  pledgor's  right  of  aotioo  apon  the 
pladgea**  failure  to  return  the  property  on  demand  Is  entire.  Ha  oaa* 
not  maintain  a  separate  action  for  each  article.    BuUard  ▼•  Thorp9t  887* 

%  OWM  Bhtibb  Oostbaot.— If  several  items  of  property  are  pledged  at  ona 
Hme^  for  one  sum,  and  no  reason  exists  for  a  demand  of  tba  seraral 
Haas  at  separate  times^  it  is  one  entire  oontraok  ^uflonl  T«  Tkmfu^  887* 

POLICE  POWER. 
Im  OBnmonovAL  Law,  2|  Iji8vraho%  1|  Siawo^  8L 

POSSE  GOBOTATUa 
BeeA&BKBT;  Shsediji^ 

POSTPONMENZ 
See  EzaounoVy  8; 

POWEB& 
See  MoRTOaoifl^  1-4 

PRESENTMENT. 
6ta  Hmotiabui  iMffrRUMuraiL  1«  % 

PRESUMPTION. 

Sm  AFrBA£»  4t  BovHDAun;  Carribrb,  1, 2|  OoRroRAmm^  88|  Wnummm^ 
4|  Baiaaam^  8|  IiiaAHR  PuaoNg,  1;  Jitdombri^  l^  %  Bin^  & 

PRINCIPAL  AND  AOSNXi 
See  AoRRor,  1« 

PRINCIPAL  AND  SURKnT. 

See  SVRRTTBHZP. 

PRIVILBaED  COMMUNICATION& 
See  HusBARD  and  Wira^  C 

PROHIBITION  (WRIT  OF). 

1»  A  Writ  ov  PROBmnoR  is  a  writ  directed  to  the  Jodga  tad  paillaa  Ir 
the  snit  in  any  inferior  ooart  commanding  them  to  oeass  from  tiM  praa- 
•ention  thereof,  upon  a  snggestion  that  either  the  cansa  originally,  ar 
•ome  ooUateral  matter  arising  therein,  doea  not  belong  to  that  JRria- 
diation,  bnt  to  the  cogniaanoe  of  some  other  oovrt.  BuUard  t.  Tkoff§, 
887. 

t.  A  Writ  of  Prohibitior  mat  Ibsur,  Though  thr  Rmqrd  or  m  Faob 
■hows  the  oonrt  to  hare  jurisdiction,  if  it  appears  by  eztrlnaia  erideRaa 
that  aaoh  showing  is  false.    BuUard  t.  Thorpe^  887.; 

4.  A  Writ  of  Prohibitior  dobs  rot  Iab  to  Prrtrrt  Brrou  ar» 
LABITIRB  if  the  matter  adjadged  is  within 
BtdkardT.  Thorjpe^WI. 

See  AonoR%  SL 
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PBOMOTBBa 

8m  OORPOBATIOMBi  9,  Idl 

PROOFS  OF  LOSa 
8de  lH8irmAVo%  i^  T« 

PUBUO  POLICT. 
6m  OvnoBBak  4^  5;  Pabbmt  avb  Onu^  IL 

QUIETINa  TITLa 
8m  Oloub  on  Tiiuk 

RAILROADa 

L  BiOBV  m  to  PoBOHAsi  AMD  OoHTsr  Lavd. — ^A  nUIfoad 

«iU«M  prohibited  by  itatate,  may  aoqaiie  the  fM  to  lend  by  porohaM 
for  eorporate  porposea,  and  lawfully  eonvey  same  in  fM  for  other  pvr> 
poMB  after  tiie  object  of  the  purohaee  hae  been  aooomplished;  aadt 
in  an  action  by  one  tracing  title  to  it  to  recover  a  part  al  the  land 
vrongfully  withheld  by  one  who  unlawfully  entered  thereon,  it  ii 
error  to  graut  a  nonsuit  on  the  ground  that  the  oompany  could  not  oo» 
Tey  such  land  in  fee.     Chasnberlain  t.  Northeaaiern  B,  R.  C(x,  717. 

%  Railway  Oon8truotsd  id  as  to  Destroy  or  Ivjurr  a  Pctlio  Hiai» 
WAT. — ^If  a  railway  corporation  authorised  to  oonstmot  and  maintain  a 
road  between  two  points  without  the  precise  road  being  dMtgnated 
Mnstruots  such  road  parallel  to  a  public  highway,  and  in  sneh  a  msnMr 
that  landslides  must  and  do  occur,  whereby  the  highway  is  rsndand 
impaasable  aud  useless,  the  railway  corporatioo  is  answerable  to  the 
county  for  the  damages  thus  produced.  LouinilU  etc  By.  O^  Wk  WMkif 
Cauniy  Court,  220. 

IL  Mastir  AMD  Skrt ANT— Employs!  Whsv  hot  nr  Srrticb  or  Hb 
PLOTIR. — If  a  railroad  corporation  funiishM  its  employcM  with  a 
upon  which  they  are  entitled  to  ride  to  and  from  tiieir  homM  without 
compensation,  they  are  not,  while  so  riding  and  not  engaged  in  any 
business  of  their  employer,  to  be  regarded  as  in  the  senriM  of  the  oorp» 
ration,  so  that  compensation  can  be  recovered  for  their  death  horn 
the  negligence  of  the  corporation  or  its  employees^  under  a  statals 
proTidiug  that,  if,  by  reason  of  the  negUgenM  of  a  corporatioD  opsn^ 
ing  a  railroad,  or  of  the  unfitness,  or  groM  negligence,  or  carelessae« 
of  its  servants  while  engaged  in  its  business,  the  life  of  a  pasMnger^  sr 
of  a  person  being  in  the  exercise  of  due  diligence  and  not  a  pwongui, 
or  in  the  employment  of  such  oorporation,  is  loet^  the  OMporatica  dull 
be  punished  in  a  sum  designated  in  the  statute.  Doyit  t.  FUekbmf 
S.  Jt,  Co.,  336. 

4  Mastkb  and  Skrtant— NioLiQRMoa  or  ViOR-ntiRaiPAL.— If  a  rsilrosd 
enginMr,  with  the  knowledge  and  permission  of  the  condnotor  in  chaife 
of  the  train,  leaves  his  engine  to  be  operated  by  an  inexperionoed  fii^ 
man,  and  the  brake  man  on  the  train  is  injured  through  the  negligsBSS 
of  such  fireman,  the  railroad  oompany  is  liable  for  the  injury.  In  sack 
CSM  the  conductor  is  the  representative  of  the  oompany,  and  not  a  fel- 
low«8ervant  with  the  brakeman.     NorfoXk  etc  R.  R.Ctk  T.  TAomos,  9(ML 

iw  Liability  vor  Nkolioknoi — Cohtributory  Kbouobnob  or  Fsllow* 
•rhvant.  ^U  the  negligence  of  a  railroad  companjf  oootribatM  to  sad 
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bit  a  8liar«  in  produeing  an  accident  causing  aa  injury  to  ill  aerranl 
it  it  liable^  though  the  negligence  of  a  fellow-servant  of  the  injured 
■errant  oontributee  to  the  accident.    Norfolk  etc.  R.  B,  Co.  ▼•  Thomat^ 

9oe. 

#.  CoNffriTonoNAL  Law. — A  Dirkotiov  in  a  Stats  CoMSTrnrnoir  Requib- 
INO  All  Railway  Corporatiok b  to  Rbobits  ior  Transportatioit  the 
ears  of  other  corporations  does  not  require  the  former  to  receive  suck 
cars  if  in  a  dangerous  condition,  nor  exonerate  them  from  liability  te 
their  employees  injured  in  the  performance  of  their  duties  by  reason  of 
sach  cars  being  of  a  dangerous  and  faulty  construction,  rendering  theai 
unsafe  to  the  persons  required  to  handle  them.  LouUmlle  etc  S,JS.Ox 
T.  Williams.  214. 

9«  IJABiLrnr  ior  Injuries  to  Emploth  vrom  thi  Oars  ot  Anothre 
Corporation. — A  railway  corporation  receiving  for  transportation 
over  its  line  a  car  of  another  corporation  owee  to  its  employees  tiM 
duty  of  at  least  an  ordinary  inspection  by  one  competent  to  know 
whether  or  not  the  car  is  in  a  safe  condition  for  transportation,  and 
can  be  handled  without  danger  by  a  subordinate  who  will  exercise 
ordinary  care.  Such  a  subordinate,  for  injuries  received  while  in  the 
exercise  of  due  care  on  his  part,  may  recover  compensation  from  his 
employer,  though  the  injury  was  not  a  consequence  of  the  ear  being 
out  of  repair,  but  of  its  peculiar  construction,  rendering  it  more  thsa 
ordinarily  dangerous  from  its  employment  of  an  appliance  not  in  conn* 
mou  use.    Louismlle  ele,  R,  R,  Co.  v.  WUUanrn,  214. 

iL  DuTT  AND  Liability  of  Rbspsotino  Cars  of  Othkr  OoRPORAnovfc— ^ 
If  one  railway  corporation  receives  the  cars  of  another  for  transporta- 
tion it  is  the  duty  of  the  former  to  make  careful  superficial  inspection 
of  their  condition,  such  as  an  ordinarily  prudent  man  engaged  in  snoli 
n  business  would  make  for  the  protection  and  safety  of  his  employees 
required  to  handle  the  cars,  and  when  such  defects  are  patent^  and  an 
injury  occurs  to  an  employee  by  reason  of  a  defect  that  is  unknown  te 
bim,  his  employer  is  answerable.  LouitvUk etcR,  B.  Co.^.  WiUiamM^ 
214. 

it  Elrotrio  Railways— NBaLioRNGs.—MRA8URR  ov  Duty  vor  Pxdm» 
TRIAN8  who  cross  a  public  highway  traversed  by  surface  oars  propelled 
by  electricity  is  to  use  such  precaution  for  their  safety  as  a  reasonably 
prudent  man  would  nse  under  the  circumstances.  If  other  vehicles 
threaten  their  safety,  or  if  their  attention  is  distracted  by  apparent 
imminence  of  danger  from  other  sources,  they  must  act  with  ordinaxy 
prudence  with  reference,  not  to  any  one  source  of  danger  as  paramount^ 
bat  with  reference  to  the  group  of  circumstances  making  np  the  sitn* 
ation  by  which  they  are  confronted.    ConntUif  r.  Trmkm  etc  B^f,  Cb.^ 

424. 
IOl  NBOLiGXNoa— Liability  for  Death  of  Trbspassbb. — A  railway  oobih 
pany  exercising  due  diligence  and  care  is  not  liable  for  running  over 
and  killing  a  trespasser  upon  one  of  its  trestles  who»  through  gross  neg« 
ligence,  voluntarily  places  himself  in  a  danger  which  he  could  have 
avoided  in  the  exercise  of  ordinary  care  and  prudence.  The  fact  that 
the  person  so  killed  voluntarily  encumbered  himself  with  the  eare  of  a 
ohild  and  lost  his  life  in  protecting  it  does  not  render  the  companjr 
liable  for  his  death,  provided  he  could  have  saved  his  life  in  the  exer> 
else  of  ordinary  care,  if  not  so  encumbered  at  the  time  of  the  aoddenk 
AUemta  etc  Ry.  Qk  v.  Lea^  47. 


1033  Index. 

11.  Failubs  to  Sioirii^  xm,  Elsswhvri  thiv  at  a.  Pubuo  CBossisa  m 
JIOT  Nbolioxnob. — The  statutory  reqairamentB  aa  to  giving  aignalB  and 
oheoking  the  speed  of  railroad  traina  do  not  require  this  to  be  don* 
vpon  the  track  eleewhere  than  at  a  public  croesingi  Hence,  the  omia- 
noB  of  the  engineer  to  do  thia,  where  a  stranger  is  walking  on  a  treotl» 
on  a  railroad  track,  though  it  is  between  a  blow-post  and  a  pnblia 
ensaingy  is  not  negligence  if  the  presence  of  the  stranger  is  nnknowB. 
to  the  engineer.    Atlanta  etc  Ry.  Co,  ▼•  OravUt,  145. 

HL   DuTT  AMD  JUABILITr  AS  TO  StRAMOKB   UPON  TllAOK  KOT  AT  A  PUBUO 

Crobsimo. — After  the  presence  of  a  stranger  upon  a  railway  track  ait 
a  place  other  than  a  public  crossing  becomes  known  to  the  engineer, 
a  failure  on  the  letter's  part  to  obeerre  all  ordinary  and  reasonabl» 
eare  and  diligence  to  avoid  injury,  will  render  the  company  liable  if 
injury  results,  unless  it  could  have  been  avoided  by  the  use  of  ordinary 
care  on  the  part  of  the  person  hurt  or  killed.  AtkuUa  etc  Rjf,  Oo,  ▼• 
Qravitt^  145. 

ML   EVIDINCR— LlABILFTT  TOR  CAUSING  DbaTH  WhERI  KO  NrOLIOKNCB  19 

Imputablr.— The  failure  of  the  servants  of  a  railroad  company  to  com* 
ply  with  the  statutory  requirements  as  to  signalsy  speedy  etc.*  in  ap» 
preaching  public  crossings  is,  when  a  part  of  the  ret  gtaUB,  sdmianibia 
in  evidence  in  a  railway  accident  case  to  show  negligence  arising  frosa 
a  breach  of  duty,  due  at  the  time  and  place  of  the  calamity,  by  the  com* 
pany,  to  the  person  injured  or  killed;  but  if  the  evidence  as  a  whole 
shows  that  such  person  was  injured  or  killed  upon  the  track  elaewheio 
than  at  a  public  crossing,  and  that  there  was  no  negligence  impntafalo 
to  the  company  other  than  the  failure  of  its  servants  to  give  signals  or 
to  check  the  speed  of  the  train  at  a  place  other  than  a  public  croasiii^ 
the  company  is  not  liable.    Atlanta  etc*  Ry.  Gx  r.  Qramtt,  I4& 

VL  Nbouobnob— EviDKNOi  OF  Sprrd  Of  TRAiK.—In  an  action  against  a 
railroad  company  to  recover  for  an  injury  caused  by  its  negligenoe  at  a 
crossing,  an  ordinance  limiting  the  speed  of  trains  is  admissible  to  ahov 
that  the  train  causing  the  injury  was  being  run  at  a  negligently  high 
rate  of  speed.     Lederman  v.  Penmylvania  R,  R.  Co.,  644. 

IflL  Nbgligbnos — EvioBNOB — Sfrbd  of  Trains. — ^In  an  action  against  % 
railroad  company  to  recover  damages  for  an  injury  caused  by  ita  negili> 
gence  at  a  crossings  a  witness  who  is  more  than  five  hundred  feet  away 
from  the  place  of  the  accident^  and  not  in  sight  of  the  crossing,  is  not 
competent  to  testify  as  to  the  speed  of  the  train  at  the  time  of  its  reaching 
such  crossing.     Lederman  v.  PenngyUnnia  R.  R,  Co.,  644. 

IS.  Carriers — Dbmurragb  fob  Detention  of  Cars.— A  charge  by  a  rail* 
road  company  against  a  consignee  of  one  dollar  per  car  per  day  for  every 
day  that  cars  remain  unloaded  after  notice  to  the  consignee  of  tiisir 
arrival,  and  the  lapse  of  three  days,  is  reasonable  and  valid.  NwfaiOt 
etc  R,  /?.  Co,  T.  Adame,  916. 

17.  Carriers— Demubraob  for  Detention  of  Cars.— A  charge  made  by  a 
railroad  company  against  a  consignee  for  the  detention  of  its  ears  and 
the  occupation  of  its  tracks  after  due  notice  of  the  arrival  of  the  cars 
and  the  allowance  of  three  days  in  which  to  unload  them.  Is  neith^  a 
transportation,  storage,  or  terminal  charge,  nor  a  subterfuge  for  adding 
to  the  cost  of  transportation  in  excess  of  the  rates  prescribed  by  statnte, 
and,  if  reasonable,  is  valid,  and  may  be  enforced.  Norfolk  etc  R*  A. 
Co,  V.  Adatne,  916. 
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18.  pASflBNGvs,  Who  i».— One  to  whom,  while  In  the  emploj  of  a  raflway 
oorporatioD,  a  ticket  or  paas  is  issued  entitling  him  to  rido  to  and  from 
his  home  to  his  plaoe  of  employment,  must  be  regarded  as  a  passenger 
for  whose  death  from  negligenoe  the  oorporation  is  answerable,  if  ho 
was  entitled  to  ride  on  such  pass  more  times  than  is  necessary  in  trav* 
oling  to  and  from  his  work,  and  at  the  time  of  his  injury  he  was  not 
engaged  in  any  business  of  the  corporation,  if  such  pass  was  not  a 
mere  gratuity,  but  furnished  part  of  the  consideration  which  induced 
him  to  enter  the  employment  of  the  corporation.  DoyU  ▼•  FUMurg 
R.  R,  Co.^  336. 

1^  Rblsasb  fbok  LiABiLnT.— If  a  statute  makes  the  killing  of  a  pss* 
senger  of  a  railway  corporation  through  gross  negligenoe  punishable 
by  a  penalty  payable  to  the  widow  and  children  or  next  of  kin,  such 
passenger  cannot  release  the  corporation  from  liability,  and  therefore 
his  agreement  to  do  so  oanuot  bar  an  action  brought  for  his  death  by 
an  administrator  for  the  benefit  of  the  persons  entitled  to  the  penalty. 
Do^U  ▼•  FitMwrg  R.  R.  Co,,  335. 

Wk  Oabrisbsof  Pabsbnobrs— BasAcn  OFCoNTRAOT~DAifAOBS.^The  fail* 
urs  of  a  railway  company  to  carry  a  passenger  according  to  contract, 
if  caused  by  defective  equipments  merely,  does  not  entitle  the  passen- 
ger to  exemplary  damages,  when  the  only  injury  complained  of  is  delay 
and  iucouTenience,  and  no  bad  motive  on  the  part  of  the  railroad  com- 
pany is  shown.     Hanslty  r.  Jamesuille  etc  R.  R.  Co,,  474. 

n.  Carrivrs  of  Passbnoibs— Expulsion  from  Train — Exbmplabt  Dam- 
▲0B8. — It  is  an  essential  prerequisite  to  the  right  to  recover  exemplary 
damages  for  wrongful  expulsion  of  a  passenger  from  a  train  that  there 
should  be  evidence  of  undue  force,  unnecessary  rudeness  in  the  appli- 
cation of  the  force,  or  insult,  malice,  or  some  willful  wrong  accompa- 
nying the  act  of  ejecting  him  or  causing  him  to  leave  the  train.  Htuuieif 
T.  JamesvUU etc  R,  R.  Co.,  474. 

9Bm  OaRUBBS  of    PAaSBNOBRS--CoNSTR17CnOM  OF  CoNTRAOT— EXXICFLABT 

Damaobs  for  Expulsion. — If  a  railroad  ticket  provides  that  when  pre- 
sented to  the  conductor  the  passenger  shall  sign  his  name  thereto  and 
'* otherwise  identify"  himself  as  the  original  purchaser,  the  conductor 
1b  not  entitled,  after  the  passenger  has  offered  to  sign  the  ticket,  to 
refuse  such  offer  and  require  the  passenger  to  "otherwise  identify" 
himself,  and  to  ejeot  him  from  the  train  for  refusing  to  do  so,  and  the 
railroad  company,  upon  ratifying  the  acts  of  the  conductor,  is  liable  to 
the  passenger  in  exemplary  damages.    Norfolk  etc  R,  R.  Co.  ▼.  Ander* 

A  Strbbtb.  ~Thb  Courts  will  not  Enjoin  or  Lixrr  thb  Opbbation  of 
A  Railway  upon  the  public  streets,  unless  other  ways  of  travel  and 
transportation  are  thereby  prevented  by  unreasonable  obstruction. 
LouitmUe  Ragging  Mfg,  Co,  ▼.  Central  etc  Ry,  Co,,  203. 

M.  Stabbt  Railways.— Thb  Opbbation  of  an  Elbotrio  Strbkt  Railway 
by  an  overhead  or  trolley  wire  upon  the  public  streets  will  not  be 
SDJoined  on  the  ground  that  it  is  dangerous  to  those  who  reside  on  or 
do  business  on  such  streets,  and  that  it  prevents  the  use  of  the  street 
lor  the  purpose  of  loading  and  unloading  vehicles.  LouitMe  Bagging 
Mfg,  OOk  ▼•  Central  etc  Ry,  Co,,  203. 
HiaHWAY^  2;  Nbougbnob,  2,  4,  7;  Rblbasbi  Statotjh^  Oj  Subbo- 

aATION,  3;  WlTMBSSBfl^  6. 
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RAPE. 

L  OoiOfDV  Law. — By  the  oommoa  law  a  boy  under  fourtoatt  jaan  of  agi 
cannot  be  convioted  of  rape.     Oordon  r.  States  189. 

&  P&WDMFnoji  AB  TO  GAFAonT. — ^A  boy  nnder  the  age  of  foorieeii  yean 
ia  preanmed  to  be  physically  incapable  of  oommitting  the  crime  ef 
rape.  HencCp  he  cannot  be  convicted  of  asaaolt  with  intent  to  com* 
mit  rape  until  the  state  proves  his  capacity  to  commit  lapeu  Oordm 
▼.  Slaie,  189. 

&  AasAULT  WITH  IsTEtn  TO  COMMIT. — One  who^  under  the  exeitemant 
of  luat  and  with  intention  of  gratifying  it  by  foroa^  enters  the  bedroom 
of  a  woman  near  midnight;  and  gets  upon  the  bed  in  which  she  ii 
deeping  for  the  pnzpoae  of  ravishing  her,  oommita  an  asaaalt  with 
intent  to  commit  rape,  though  he  does  not  actually  tonoh  her,  er 

touches  her  casually  and  incidentally  only  aa  she  escapee.    Jaektom  t. 
Staie,  25. 

4  Attcmft  to  Gommtt— Evidshcb. — On  the  trial  of  »  peraon  for  an 
aaaault  with  intent  to  commit  rape,  social  customs  founded  on  raoe 
differencea  and  the  fact  that  the  accused  is  a  negro  and  the  woman  a 
white  person  may  be  taken  into  consideration  by  the  jury  in  determin* 
ing  the  intent  of  the  aocuaed.  It  is  legitimate  for  the  jury  to  note  any 
departure  from  the  cuatomary  modea  of  visiting  involved  in  the  noctniual 
entrance  by  a  negro  into  tiie  bedroom  of  a  white  woman  during  the 
hours  devoted  to  sleep,  when  there  is  nothing  to  show  that  the  worasa 
waa  not  virtuoua,  or  that  ahe  held  out  any  encouragement  to  anch  ns> 
gro  or  any  other  peraon  to  enter  her  bedroom  for  illioit  interconiee. 
/adbon  v.  SuUe^  26. 

§,  Assault  to  RAPB~-EyiDSHOi—lH8TBi7anoR.— While  merely  entering  a 
room  in  which  there  is  a  female,  for  the  purpose  of  oommitting  a  raps 
upon  her,  may  be  insufficient;  without  mora^  to  authorise  a  conviction 
for  assault  with  intent  to  oommit  rape,  yet  it  ia  not  error  to  instmst 
the  jury  that  this  would  authorise  them  to  find  the  defendant  guilty  if 
the  evidence  shows  beyond  doubt  that  it  was  his  intention  to  ravish  her, 
and  that  an  actual  aaaault  waa  made  upon  her  person  in  furtheraaoe  of 
such  purpose,  and  the  jury  must  necessarily  understand  from  Uie  whole 
eharge  that  proof  of  an  assault  is  eaaential  to  a  oonviction.  MUe$  v. 
State,  140. 

&  Assault  to  RAPi^IirsTRUonoir.— It  is  not  error,  upon  the  trial  of  aa 
indictment  for  asaaalt  with  intent  to  oommit  rape,  to  charge  as  foUowa: 
*'  Because  the  prosecutor,  the  husband  of  the  lady,  did  not  kill  the  de- 
fendant on  the  next  morning  when  he  first  saw  him,  is  not  to  be  con- 
sidered as  discrediting  his  testimony;  because  the  law  gives  no  eitisan 
the  right  to  take  the  law  in  his  hands;  and  the  prosecutor  is  rather  la 
be  commended  for  observing  the  law,  than  criticised  for  not  taking  it 
into  his  own  hands."    MUet  v.  StaU,  14a 

7.  Assault  to  Rape— iKSTBUcnoN. — It  is  not  error,  upon  the  trial  of  an 
indictment  for  assault  with  intent  to  oommit  lape^  to  refuse  to  giva  in 
eharge  to  the  jury  a  lengthy  and  argumentative  request;  summing  np 
various  facts  and  circumstances  favorable  to  the  theory  of  the  inn< 
of  the  accused.    ifUtt  t.  State,  14a 

RATIFICATION. 
8se  OouosATioir%  6,  21;  Irsaks  Pbb8on%  7;  UxnnantAi,  Oobpoka' 

1.2,9. 
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REAL  PROPERTY. 

1.  Lmxiwinnt,  Liabiutt  of  for  Fall  of  Chimubt.— One  who  oonsihioti 
a  ehimney  lo  that  if  it  falU  ife  will  fall  upon  and  injnn  the  adjoin- 
ing premiBeib  ie  bound  to  so  oonatract  it  that  it  will  withstand  anj  galea 
whiebf  from  past  experienoe,  are  xeaaonably  to  be  ezpeoted  in  that 
locality.    Cork  ▼.  Bloamm^  362. 

%  NBOuasNOB  Will  bs  Pbbsumbd  in  the  building  and  maintaining  of  a 
ehimney  when  it  falls,  unless  ae  a  result  of  inevitable  accident  or 
the  wrongful  acts  of  third  persons  which  the  owner  oonld  not  reason* 
ably  anticipate.    Cork  ▼.  Biataom,  362. 

H  Lamiiownbb,  LiABiLiTT  FOR  Fall  OF  Chimhbt.— A  landowner  coastmot* 
ing  a  chimney  on  his  premises  so  that  if  it  falls  it  will  fall  on  and  injure 
the  property  of  his  neighbor  cannot  relieTO  himself  from  liability  by 
employing  a  oompetent  mason  to  examine  the  ehimney  and  relying  on 
hie  opinion.     Cfork  ▼.  BloB§om,  362. 

4»  Landowmxr's  Liabilitt  for  Fall  of  Chimnbt.— The  builder  of  a  ehim* 
ney  so  near  the  land  of  hie  neighbor  that  the  latter  may  be  injured  by 
its  fall  is  not  an  insurer  of  its  safety  so  as  to  be  liable^  if  the  fall  ooonre 
from  any  hidden  defect  which  no  ezaminatioa  ooold  hava  iHieleeed  or 
preTanted.    Oork  t.  BkMom,  86Z 

See  LiBXS,  1« 

BBASONABLB  DOUBK 
See  Homicide  lU 

RECORDa 

8m  OKAimL  MoBTOAOBS,  5->9;  OoRPORATioini^  2i|  OouBim  nmai  !■» 

Cbbdrob;  Judombnts,  2;  Mortoaobi^  8^  Ql 

REDEMPTION. 
See  BzBCUTiOK,  6,  10,  12;  Mobtoaoh^  IS. 

REFORM  SCHOOL. 

Am  Iin>iJ8TRiAL  School  of  Rbform,  Thouqh  ▲  Oobporatb  Bodt^  m  vor 
Ahbwbrablb  tor  ab  Ajuault  upon  and  beating  of  an  inmate  by  one  of 
its  employees,  where  the  object  of  such  reformatory  institution  ie  te 
take  charge  of  such  youths  as  may  be  committed  to  it,  and  to  oare  fer 
their  moral  and  physical  training  and  education,  and  it  it  ander  iSbm 
oontrol  and  OFeieight  of  the  state,  and  is  maintained  bj  stMe  aUL 
WUUamam  ▼•  LwinUls  Indtutrial  School,  248. 

REHEARING. 
See  Appbal,  11,  IS* 

RELEASE. 

I.  Railway— Dakaobb  for  Ikjuribs,  Rblbabb  of  bt  AooBPiiBa  Bbbbfrb. 
If  a  railway  oorporation  organises  a  relief  department  for  the  benefit  of 
its  employees^  and  those  electing  to  participate  in  ite  benefits  enter 
into  a  contract  stipulating  that  the  acceptance  of  benefit  from  the  relief 
fond  for  injury  or  death  sliall  operate  as  a  release  of  all  claims  for 
damages  against  the  corporation  arising  from  such  injury  or  death, 
and  that  they  will  execute  such  further  instruments  as  may  be 
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Mrj  to  formallj  eridenoe  such  releaae,  saen  eontraet  It  Ttlid,  and  n 
Mooptaooo  of  bonefite  by  an  employee  after  an  injury  aitflered  by  Urn 
laleaaea  all  elaims  of  damagea  therefor.  It  ia  not  enential  that  the  eor^ 
poration  shall  have  itself  paid  money  into  the  treasury  of  the  relief 
iMoeiation,  if  it  assumed  the  obligations  of  taking  charge  of  the  admu* 
iatratimi  and  to  pay  the  operating  expenses,  to  guarantee  the  obligatieBS 
of  the  association,  and  supply  all  deiicieneiea  in  its  revennes.  Buif/U  t. 
Pemu^haamkL  R.  B.,  628. 
%  Rklxass  Grahtkd  bt  ah  IxooMPvnnT  Psrson,  RannaATiov  ot.^If 
a  person  injured  by  a  railway  accident  executes  a  release  of  hia  daia 
for  damagea  therefor  while  in  an  nnoonscious  oondition,  resulting  from 
the  use  of  anasthetica,  and  receives  the  amount  in  payment  of  which 
the  release  was  granted,  and,  after  recovering  his  faculties,  la  informsd 
that  the  execution  of  a  release  Ib  olaitned  by  the  railway  oorporationy 
and  knows  that  he  has  in  hia  possession  two  hundred  and  forty  dollars 
more  than  he  had  before  the  accident,  and  neither  returns^  or  offers  ta 
return,  the  money,  he,  by  his  acquiescence,  ratifieo  the  raleaas^  aad 
preoludea  himaelf  from  any  farther  recovery  of  damagea,  Mssav* 
Wmkm  Nm  York  He,  J7.  R.  Co.,  586. 

Bee  RailroadBi  19L 

RBMAINDER8. 
8m  OoBPORATioiiai  16-liL 

REMOVAL. 
Bee  OFFion%  81 

RENTBb 

8m  SzaOOTOBfl  AXD  ADMIiriSTRATOBflk  1^  Sf  LhIBML 

REPLEVIN. 

CtaHMfiDNAL  Salbs— RioHT  TO  Rbplsvin  OooDa— Under  »  wntnak  far 
the  sale  of  goods  providing  that  the  purohaaer  shall  give  notea  far  tta 
paiohase  price,  the  title  to  remain  in  the  seller  until  a  mortgage  ia 
giTen  to  secure  such  notes  or  the  price  ia  paid,  the  title  to  the  gooda  ra- 
maina  in  the  aeller,  and,  if  no  rights  of  innocent  third  partiea  intarveM^ 
he  may,  upon  the  failure  of  the  purchaser  to  give  such  mortgage^  re* 
eover  judgment  on  the  notes  and  aubsequently  recover  the  gooda  by 
replevin.    OampM  PHnUng  Preu  de.  Ok  w.  Rodmma^  FMM^  0%^ 

4ia 

RESCISSION. 
Bee  Dbxm,  4;  8Ai.a^  S. 

RES  OESTiB. 
Bee  HoKioiD^  0,  7« 

RES  JUDICATA. 
8m  SnDBVOi,  6,  7|  JvDOKuns,  4-6|  Puuikiv%  8L 

RIGHT  OF  WAY. 
See  Easembmhi, 
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BALESS. 

L  Waiv  SiaocmD— Dhjtxrt.  ^If,  nnder  a  ooniraol  for  the  nle  of 
wheat  to  bo  deliTorod  by  the  seller  to  the  parchaser  at  his  place  of 
bnuineas,  the  wheat  is  oonsigned  to  the  order  of  the  seller,  and  bills 
of  lading  taken  accordingly,  after  which,  and  before  the  wheat  arrivea 
«t  its  destination,  the  purchaser,  upon  a  warranty  from  the  seller  that 
it  is  equal  to  a  certain  sample,  pays  the  greater  part  of  the  purchase 
price,  and  receives  from  the  seller  the  bills  of  lading  duly  indorsed, 
and  which  control  the  possession  and  delivery,  the  sale  is  ezeonted,  and 
the  title  passes  to  the  purchaser.     Woodruf  w.  Oraddyt  33. 

%m  Warramtt. — ^An  ofifer  to  sell  harness  leather,  if  made  by  letter  oon* 
taining  the  statement  that  "  Our  leather  is  now  thoroughly  tanned," 
and  accepted  by  letter  stating  that "  If  your  leather  is  thoroughly  tanned 
now,  and  all  right  in  other  respects,  we  would  take  it  as  before,'*  con- 
stitutes a  sale  with  a  warranty  that  the  leather  furnished  fhall  ba 
**  thoroughly  tanned."    Oroelmnger  v.  Katm,  676. 

%  WiRBAiiTr. — If  a  known,  described,  and  definite  article  is  ordered 
of  a  manufacturer,  although  it  is  stated  to  be  required  by  the  pnr> 
ehaser  for  a  particular  purpose,  yet,  if  such  definite  article  is  supplied, 
there  is  no  warranty  that  it  shall  answer  the  particular  purpose  in- 
tended by  the  buyer;  nor  does  a  representation  by  the  seller  that  it  is 
as  good  as  any  in  the  market  constitute  a  warranty  that  it  shall  answer 
such  purpose.     Jcwechi  Mfg.  Co,  r,  Kerr,  674. 

4»  Damaoks  mat  bb  Recoybred  roR  a  Breach  or  WARBANTTor  Pbr801ia& 
Propbrtt  sold  to  the  plaintiff  and  for  which  he  gave  a  negotiable  prom* 
iuory  note,  though  it  remains  unpaid,  but  the  judgment  should  giva 
the  defendant  the  privilege  of  returning  such  note  within  a  designated 
time,  if  he  can,  althoogh  he  has  negotiated  it  to  a  bona  JUU  purchaser. 
JVi/iey  V.  Saterlty  Maehin€  Co.,  564. 

%t  RBSCI88I0K  roR  BREACH  OF  Warrahtt. — Where,  on  tho  sale  of  person- 
alty, a  warranty  is  given  and  the  purchaser  is  required  to  give  notice 
both  to  the  vendor  and  his  agent  of  alleged  defects  in  the  property,  the 
Tondee  cannot  recover  for  a  breach  of  warranty  where^  though  he  gave 
notice  to  the  agent,  he  did  not  to  the  vendor  as  stipulated  for.  Waiver 
of  this  notice  on  the  part  of  the  principal  cannot  be  presumed  from 
the  act  of  such  agent,  nor  from  that  of  any  employee  who  is  not  shown 
to  have  had  special  authority  from  the  vendor  to  make  such  waivar* 
Fahey  v.  Bsterky  Machine  Co,,  654. 

C  Breach  or  Warrantt— Damaqbe. — A  purchaser  of  gooda  at  an  ex- 
eooted  sale  and  upon  warranty  of  quality  by  the  seller  does  not,  by 
receiving  the  goods  without  inspection,  and  retaining  thorn  after  dia- 
ooTcring  their  inferior  quality,  waive  his  right  to  recoup  his  damages 
for  a  breach  of  the  warranty  in  an  action  for  the  pnrohssa  prioOi  WooA^ 
rtffr.  Qraddy,  83. 

flsaAuonom;  CoNvuor  or  Laws,  1;  BzBounoii%  S-18|  BnomoM  ab» 

ADimrisTEATORfl^  4,  0;  Rbflbtdi* 

8AWMILU3. 
See  LiEN%  1-4. 

80H00LS. 

L  8MTABIAV  TBAOHma — What  caknot  be  EnjonriD  as.— A  bosxd  of 
sehool  directors  cannot  be  enjoined  from  employing  teaohers  ezolnsivaljr 


lOM  Inoiz. 

iff  Am  (klbolh  fidtt,  «ar  from  pomittiiig  Ihem  lo  ael  « 
WAtlBg  fSbm  distinetiTe  teoUrian  garb^  omeiflxci^  and  ronriea  ol  tte 
of  8t  JoMpI^  to  which  thej  belonged,  provided  they  did  mI 
•chool  hoon  giro  anj  religiona  iiistniotiaiiy  nor  engage  in  nli- 
gioiu  ezoreiaM  of  aaj  oharaoter  whatoTer,  though  tiio  oooatitntioB  of 
flio  atate  doolaraa  that  no  money  raised  for  the  enpport  of  the  pnUie 
■liiMili  of  tlio  eonunonwaalth  shall  be  appropriated  to  or  need  for  the 
Mpport  ol  ony  aeetarian  aohooL    ffgtomg  r.  OttJlUw&m  He,  Stkaoi  Dkint^ 


CAMWn  BS  SXOLODKD  AM  TsAOHMBS  IBOM  TBM  POBUO  SORMHJ 

OB  the  ground  that  they  are  of  a  partionlar  religiona  fnitii  or  war  tte 
fUb  of  a  particnlar  religions  order  to  whieh  they  oontribvte  all  their 
onmingi  beyond  what  is  neoesnry  for  their  enppork    n$ma$  v.  M&h 

SEAL. 
floe  OoBroBAHon^  & 

SEOTABIAN  TBAGHIHQh 
Bee  ScHOOiA 

8ELF-DEFBN8S. 
8eo  HoiaoiD%  181 

SBIOFT. 

k  OonrnoHiLAni  BmonrsLT  Stayed  is  onrod  by  a  repfy  ooalafailig  tte 
allegations  omitted  from  the  oonnterdaim.    Qatikku  t.  Damk^  4^1 

%  FiAoniai— WAmoL^THS  Failvbb  ov  thb  PLAnmw  vo  Barur  «t  a 
OoPimiaoLAiM  »  Waived  by  the  defendant  prooeeding  to  trials  treat 
ing  the  matters  alleged  in  his  oonnterolaim  as  being  tnrocwd  aad  at 
Fomtr  T.  BcwdU^  Oil, 


SHERIFFS. 

\  Pom  OOMfTATOS— SuXMOimrO— 8TAT08  ov  PsBSom  (hUKLT  *"! 
nsBD**  TO  AB8I8T  IK  Makiho  Arbsbt.  —  A  jMBw  may  be 
nnder  the  form  of  *'  deputising*'  the  person  or  persons  oomposiBg  iti 
The  mods  Is  immaterial,  so  that  the  objeot  is  to  require  or  "^trimani 
•ssistanoa.  Persons  orally  "deputised*  by  a  sheriff  to  assist  him  in 
making  an  arrest  for  felony  are  neither  officers  nor  more  private  psfw 
eons  while  oo-opemting  with  him  and  acting  under  his  ordori^  bnl 
ooenpy  the  legal  position  of  a  pone  oomJCaAm.    J^oMuon  t.  SttUe^  127* 

tk  PoKB  CoMiTATva— PBOTBonoB  «o  Mbkbbbs  ot.— A  member  of  a  fwai 
ewnftflhtt,  summoned  by  a  aheriff  to  aid  in  the  exeontioa  of  a  wnnant 
for  felony  in  the  sheriff's  hands,  is  entitled  to  the  same  protection  in 
the  discharge  of  his  dntieo  as  the  sheriff  himself,  and  may  do  any  net 
to  promote  or  acoomplish  the  arrest  that  he  oould  lawhilly  do  if  he 
were  himself  the  sheriff,  having  personal  enstody  of  the  warrant,  and 
bound  to  ezeeute  it  In  (nrder  to  have  the  benefit  of  thia  proteetion 
H  is  not  essential  for  suoh  member  to  be  and  remain  in  the  aetasl 
physical  prsssnes  of  the  sheriflL  It  is  sufficient  if  the  two  are  intte 
same  neighborhood,  actually  endeavoring  to  make  the  arrest  and  as^ 
^  la  osnoert  with  a  view  of  effeotingit.    BMmmw.  atait,  1S7. 

See  AsBMwr, 
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SHIPS. 
8m  VUmB.  AND  Srryaivt,  14;  It-flL 

SIDEWALKa 
8m  TowMa.  1,  8. 

8TARB  DEdSm. 
8m  Appbai^  8» 

ffTATES. 
BommABOi}  Ooimjor  ov  Laws;  Crimihal  Law,  l-S;  BzfmAvtnov. 

STATE'S  EVIDENCE. 
Sm  Wrritiaaia,  4 

STATUTE  OF  LIMITATIONa 
Sm  Limitations  of  Aonovi. 

STATUTES. 

1.  CbJWWTUTiOHAL  Law— TiTLS  OF  AoT.— If  ft  ttatot*  «DtiUed  "Aa  aek  to 
er0Ate  the  offiM  of  state  board  of  auditors,  and  prescribe  their  datiea^" 
in  addition  to  creating  the  board  and  directing  it  to  examine  mS 
tain  books  and  Tonchers,  required  that  moneys  of  the  state  mnst  be 
deposited  monthly  in  some  bank  to  be  designated  by  the  state  board, 
such  act;  in  so  far  as  it  requires  such  deposit  in  bank,  is  nnoonstitn* 
tional,  becaoM  that  part  of  the  subJMt  is  not  expressed  in  the  title. 
8taU  ▼.  Ncmland,  672. 

ft  Oonbtitutional  Law.— a  CoNSTirimoirAL  PBOTmioir  R^Qmsnta  tba* 
Each  Bill  shall  Embraok  but  One  Subjbot  which  shall  be  expressed 
in  its  title  will  be  construed  liberally  so  as  not  to  embarrass  the  legis- 
lature by  a  Mnstruction  whoM  stricture  is  nnneoessary  to  the  aMom* 
plishment  of  the  beneficial  purposes  for  which  the  provision  wm 
adopted.    State  ▼.  Ncmland,  572. 

&   OOVBTITUTIOKAL  LaW. — ^ThOUOH  A  CoirSTITUTIOlf  FORBIDS  ANT  BiLL  TO 

Embbacb  Mobb  THAN  Onb  SVBJBOT,  yet,  if  such  subject  be  properly 
expressed,  the  act  may  create  the  means  and  instrumentalities  required 
for  its  own  accomplishment.    8taU  ▼.  Nomland,  672. 

4.  Statotbs,  Constbuctton  of— Extrinsic  Evidbnob.— Keither  the  wU 
dence  of  a  member  of  the  legislature  which  passed  an  act,  nor  that  of  tho 
oomptroller  general,  touching  its  meaning  and  purpose,  is  admissible  to 
aid  in  construing  the  statute  and  arriving  at  the  legislative  inteatk 
StewaH  ▼.  Atlanta  Be^Oo.^  119. 

ft  OoNffrrruTiONAL  Law. — Undxr  thb  Policb  Powbb  it  is  not  competent 
for  the  state  to  prohibit  a  citisen  from  carrying  on  any  trade,  occu- 
pation, or  business  not  injurious  to  the  community.  The  business  may 
be  regulated,  but  not  prohibited.    State  v.  Seougal,  766. 

ft  Bankino,  Statutb  RssrnuOTiNO  Powbrs  of  to  CoRpORATioNa. — ^A  con* ' 
stitutional  provision  that  no  law  shall  be  passed  giving  to  any  citizel^ 
elass  of  citiMUs,  or  corporations  privileges  and  immunities  which  upon 
the  same  terms  do  not  equally  belong  to  all  citizens  or  corporations,  iii- 
Mbits  the  enactment  by  the  legislature  of  a  statute  confining  the  right 
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to  exer«iM  banking  powen,  other  than  the  Issafng  of  hllb  fo  elrailiAt 
at  money,  to  corporationa.    State  t.  Bwugal^  7M. 

1L  OoHSxmmoirAL  Law— BAKKiKOy  Rbstrigtino  Right  of. — ^Aatatoatek* 
Ilia  prohibiting  the  azeroise  of  banking  powen  by  natoFal  penonfl^  and 
anthoming  their  ezerciae  by  oorporationa^  ia  in  conflict  with  the  provv 
■ion  of  the  eooatitntion  declaring  that  all  men  have  inherent  righl^ 
among  which  are  those  of  enjoying  and  defending  Ufa  and  property,  and 
of  aoqniring  and  protecting  property,  and  the  poraiiit  of  hnp^iimw 
8UiU  T.  Samgai^  766. 

9k  ComffiTUTiowAL  Law— Impairmxiit  of  Tbtkd  Riobxb.— A  statute  gi?* 
ing  prior  liena  npon  the  property  of  common  carrieia,  mining  and  man* 
nfactnring  oompaniea,  for  enpplies  farnished  them,  is  not  nneonattta- 
tional,  at  impairing  the  eharter  rights  of  snch  corporationa  to 
bonda  and  aeon  re  them  by  mortgage  or  otherwise.  Snch 
take  their  charters  snbject  to  the  general  law  of  the  atate^  and  ani 
to  such  changes  as  may  bo  thereafter  made  in  anch  law.  Virgbda  D^ 
weiopmaU  Ob.  ▼.  Ofrmer  Iron  Co.,  893. 

•i  OdwwitdtiokalittofStatut»— Raileoai>Compa»t«i  OomnniBaATii^ 
Fdib.— Section  1511  of  the  General  SUtntes  of  Sonth  OaroHna  of  IBSS, 
anthoriaing  a  recovery  against  a  railroad  oomp&ny  of  damagoa  camsai 
by  the  dostmotion  of  property  by  fire^  ia  oonstitntionaL  Mobile  In§  Cbi 
T.  Columbia  He.  /im.  Co.,  725. 

lOL  OoirsTTTinnoNAL  Law— Spioial  Lsgislatioh.— A  statnte  confined  m  Hi 
operation  to  the  giring  of  prior  liens  to  the  fnrnishers  of  aappliaa  ta 
railway,  canal,  or  other  transportation  companies,  or  mining  or  nuuna- 
faotnring  companies,  is  not  nnoonatitutioaal,  aa  being  apecial  or  ^dasi 
legislation,  as  all  persons  snbject  to  it  are  treated  alike  nndor  the  aaai 
aonditionf.     Virginia  Deveiopmewt  Co.  ▼•  Cramr  Iron  Co.,  893. 

IL  8TAT0TB8  Grsatiho  L1VN8 — SupPLiu.  What  arb.— Pig  iTQo  foniahsd 
a  manufacturing  company  engaged  in  manufactnring  iron,  atael,  and 
other  metals,  is  a  *'  anpply"  within  the  meaning  of  a  atatnto  giving  a 
prior  ben  to  *'  persons  furnishing  f  ael  and  all  other  sappUea 
to  the  operation  of  any  mannfactnring  company. "  Virgiidt 
Oik  ▼.  Cromr  Iron  Co.,  893. 

liL  OoNSTBUonoH  ot  Orbatino  LxBir.— a  statute  giving  to  liens  for  sap* 
plica  furnished  corporations  priority  over  mortgages  and  tmst 
SKCOttted  by  a  corporation,  after  a  certain  date,  affocts  all  mortgages 
soated  after  snch  date  and  after  such  statute  haa  gone  into  effwt  FlK 
tMa  Deodopmenf  Co.  r.  Croner  Iron  Co.,  893. 

CBAsnL  MoKTOAoa,  5-9;   Irtkbstatr  Commww;  JuvoMMKa^  1% 
LuL,  3;  Libvb;  Tslsgraph  OoMTAvniL 

STREET  RAILWAYa 

8S0  MunCIFAL  OOBPOBAXIOlli^  dL 

STREETS. 
IiASBMBft  AHA  Iter Ainr,  1,  S;  MuNioiFAL  OoBMnuamiik  4  Ml 

BOAM,  28^91. 

STOCK. 
8ss  OoBTOBAnoif^  7*19;  Tazm^  1^  & 
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SUBROGATION. 

1.  fiuBROOATioif  ov  IirsiTRKB.— An  iiisnrer,  after  paying  a  lo«  Inmimd  bf 
the  assnredy  is  snbrogated  to  all  the  rights  of  the  assured  against  the 
person  or  oorporation  whose  tortions  aot  has  cansed  the  loss.  Mcbik 
/fM.  Co.  ▼.  Colutnbia  etc  R.  B.  Co,,  725. 

&  Pbopbb  Mods  or  £iivorciko  Right  or  Insurbb  to. — ^After  ssTenl 
insnraace  companies  have  paid  to  the  assured  the  ssTeral  amounts  re* 
quired  by  their  respeotive  policies,  and  thereby  become  subrogated  t» 
the  rights  of  the  assured  against  the  person  or  oorporation  whose  in- 
diTisible  tortious  aot  has  caused  the  loss,  the  proper  mode  of  enforaiiig 
such  right  of  subrogation  is  by  an  action  in  the  name  of  the  assured 
for  the  benefit  of  such  insurance  oompanies.  MdbUe  In§»  Ob.  t.  Oobtm* 
Uaete.  S.  R,  Co,,  726. 

&  SuBKooATioir  Of  Sbyxbal  Insurers — Insurerb  mat  Join  xir  Aonov 
A0AIN8T  Railroad  Cohpant  vor  Dbstruotion  or  Propbrtt  bt  Foa 
Insurers  becoming,  by  payment,  subrogated  as  equitable  assignees  t» 
the  rights  of  the  assured,  may  join  in  an  action  to  reoo^er  from  a 
railroad  company  the  damages  resulting  from  a  fire  caused  by  sparks 
from  defend«it*s  locomotive,  and  for  which  the  company  is  made  liable 
by  statute.  The  right  to  maintain  such  action  is  not  confined  lo  tlM 
owner.    Mobile  Ins,  Co.  ▼.  Columbia  etc  R,  JL  Co,,  726. 

4m  Subrogation  or  Sbvrral  Insurbrs — Judgm bnt  in  Sbparatb  AonoN  m 
so  Bab  to  Joint  Aotion,  Whbn. — After  several  insurance  companies 
have  paid  to  the  assured  the  several  amounts  required  by  their  rt* 
spective  policies,  and  thereby  become  subrogated  to  the  rights  of  the 
assured  against  the  person  or  corporation  whose  indivisible  tortions 
aot  has  caused  the  loss,  one  of  them  cannot  maintain  a  separate  aetioa 
against  the  tort  feasor  for  its  proportion  of  the  Ices.  If  suoh  aotion 
is  instituted,  judgment  obtained,  and  payment  made,  the  proceeding 
should  be  regarded  as  practically  a  voluntary  payment,  and  is  not  a 
bar  to  a  joint  action  by  the  other  companies  and  the  assured  to  re* 
oover  the  damages  resulting  to  them  from  defendant's  tork  MobU$  im§^ 
Cb.  r,  Ookimbia  etc  R.  R.  Co,,  726. 

Bee  Judicial  Salbb,  4;  Surbttship,  1,  % 

SURBTTSHIP. 

1.  Subrogation— Right  to.  How  Lost.  ^ A  surety  who  pays  a  Judgmsal 
against  his  principal  and  has  it  entered  "satisfied,"  without  having  it 
assigned  to  a  trustee  for  his  benefit,  thereby  loses  his  remedy  of  subra- 
gation  to  the  rights  of  the  creditor,  as  against  his  principal,  and  a 
cosurety.    PeebUi  v.  Oaif,  429. 

&  Subrogation.— A  surety  who  pays  the  debt  of  his  principal  is  entitled 
to  be  subrogated  to  the  rights  of  the  creditor,  as  against  his  principal 
and  a  cosurety,  and  he  is  also  entitled  to  have  a  judgment  against 
the  principal  which  he  has  paid  assigned  to  a  trustee  for  hii  benefit^ 
in  order  to  compel  his  cosurety  to  contribute  his  pro  rota  liabili^* 
Peeblee  v.  Gay,  429. 

&  Right  to   Sbourb  Contribution  nrom   Cosurbtt.  —  A  surety  iHia 

has  paid  one-half  of  a  judgment  against  himself,  his  principal  and 

his  cosurety,  and  has  had  satisfaction  entered  as  to  the  part  paid,  mi^ 

procure  the  assignment  of  the  other  one-half  of  such  judgmeiit  to  a 

^AM.  Bt.  ABP.,  Vol.  XLiy.— as 
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trnttee  for  bit  iMnefit^  fn  order  to  co^ipel  hii  cosarefgr  to  oonteOMte  Kb 
fpv  rota  liabOi^.    PeebUi  ▼.  Oa^,  429. 

SYPHILIS. 
8m  Habbzaob  and  Ditobc^  10^  ll^  UL 

TAX-COLLBCTOa& 
See  Taxes^  101 

TAX  HESS. 
flee  TAZBfl^  8^  9L 

TAX  SALES. 
See  Taxis,  i-7. 

TAXBS. 

1»  ^Ooiu»-sioiiaobBu8I1ii88,*'Whatib— Tax.— Undara  slatate  fvpcahg 
''upon  all  pefeking-honiee  doing  a  oold-itorage  bnsineaB  in  this  stefei^ 
whether  oarried  on  by  the  owners  thereof  or  by  their  agenti^''  a  tax* 
•f  "fire  hundred  dollars  in  each  connty  where  said  bnsineas  is  esniad 
on,"  a  paekiog-hoose  which  nses  cold  storage  for  preserving  iti  owm 
oommodities  alone,  and  does  not  receive  and  store  for  the  public^  er 
any  part  thereof  is  not  "doing  a  oold-storage  business," and  is  no^ 
therefore,  subject  to  the  imposed  tax.   SUwart  v.  Atlanta  BeefOOm^  lUl 

&  Taxatiom  ov  8&A&E8  Of  Ck>apoRATK  Stock  Ib  not  a  tax  on  the  capital 
stock  of  the  corporation,  as  they  represent  different  property  interastib 
are  distinct  subjects  of  taxation,  and  the  taxation  of  both  ii  not  donbb 
taxation.    ConunonweaUh  ▼.  CharloUesvUle  etc  Loan  Cb.,  960. 

ib  Taxation  Of  Sharks  of  Stock  and  of  Capital  of  Ck>RpoBATioB8.'— ▲ 
statute  taxing  the  "  capital  including  money,  credits,  or  other  tiun^ 
inTcsted,"  and  **  the  value  of  all  capital  of  incorporated  joint  stock 
oompanies  not  otherwise  taxed,**  authorizes  the  taxation,  both  of  the 
capital  stock  not  otherwise  taxed  and  the  shares  of  stock  in  sneh  eooi- 
panies,  held  by  resident  and  nonresident  shareholders.  OommmweaMk 
T.  CharlottuM&  etc  Loan  Oo,,  950. 

4  Tax  Salx8.-»A  Dbsobiption  in  a  tax  proceeding  that  is  inherently  dsies*- 
ive  cannot  be  aided  by  extrinsic  evidence.    Power  v.  Bowdle^  511. 

ik  Tax  Salb  Sufpobtkd  bt  a  Dssorittion  in  an  Assbssm bnt-roll  Bssm- 
TIALLT  Drfnctitb  Cannot  be  held  valid  on  the  ground  that  it  was  the 
duty  of  the  owner  to  furnish  a  correct  description,  and  that  he  ha% 
therefore,  estopped  himself  from  questioning,  the  sufficiency  ol  the  dsr 
Bcription  used.    Power  t.  BowdUe^  511. 

6L  AssRssmtNTB.— a  Dbscription  as  Follows:  "Part  of  section  25^  in  towB- 
ship  141,  of  range  59,  containing  eighty  acres,  owned  by  Jmaam  BL 
Power,"  is  not  sufficient  to  support  a  tax  sale  and  deed.  P^moer  t« 
Bowdle,  511. 

?•  ASSRSSMKNT-BOLLS,  DeSGRIFTION  of  PROPRRTT,   EviDRNCB  TO  EXFLAOC 

If  a  subdivision  of  land  is  described  in  an  assessment-roll  as  E*  NW\ 
title  based  on  a  sale  thereunder  cannot  be  supported  by  averment  mad 
pibof  that  these  abbreviations  and  combinations  of  letters  and  figona 
were  in  general  use  in  the  state,  and  were  generally  understood  by  the 
people  thereof  and  that  such  figure  *,  when  placed  as  above^  was  undeiw 
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■tood  to  tlgnify  <me-1ialf,  and  raoh  figure  '  to  mean  one  fourth,     Pi 
▼.  Bawdle^  011. 

t.  Tax  Libns  arb  Supeiuor  to  thb  Rights  of  ErrHiB  Mobtqaoob  ob 
MoRTOAOBB  as  against  a  person  without  notioe,  and  it  is  the  duty  ol 
the  mortgagee  or  hie  assignee  on  failure  of  the  mortgagor  to  discharge 
such  liens  to  discharge  them  himself  aa  they  fall  due.  Bxum  ▼•  Baher^ 
449. 

&  Burr  TO  DBTBRiinrB  GoNTLionNO  Claims  of  Tttlb. — A  LiBir  claimed  by 
the  defendant  may  be  adjudicated  in  an  action  to  determine  oonflieting 
claims  of  title  if  he  sets  out  the  facts  of  his  case  and  asks  judgment 
thereon,  and  a  part  of  the  claim  pleaded  by  him  is  that  he  has  a  lien  on 
the  land  by  virtue  of  sales  thereof  made  for  delinquent  taxes.  Power 
T.  Bowdle,  611. 

IOl  Taz-collbctor,  Liability  of,  tor  Ck>BROiNa  Payment  of  Illbqal  Tax* 
If  a  tax-collector  causes  an  execution  for  taxes  to  be  issued  against  one 
not  engaged  in  the  business  on  which  the  tax  in  question  haa  been  im- 
posed, and,  through  a  levy  by  the  sheriflf,  coerces  the  payment  of  such 
tax,  together  with  the  cost  of  collection,  such  collector  is  personally 
liable  to  the  party  so  coerced  for  the  whole  amount  paid  to  the  sheriff 
whether  it  ever  reached  the  collector's  hands  or  not.  Stewart  ▼.  Atlanta 
Bee/ Co,,  119. 

See  AssisTAHOB,  8;  Intbbstatb  Gommbrcb,  2,  8;  Judombhib^  81 

TELEGRAPH  COMPANIES. 

1.  Pbditbd  Rboulatioks  Limiting  Liabiutt  —  Binding  Effbot  of.— 
Both  the  sender  of  a  telegraphic  message  and  the  person  to  whom  it  is 
addressed  are  bound  by  reasonable  regulations  printed  upon  a  blank 
furnished  by  the  telegraph  company  upon  which  the  message  is  written 
and  signed  by  the  sender.    Stamey  ▼.  Western  Union  TeL  Co,,  95. 

&  Right  to  Stipitlatb  Against Neolioencb  of  Messengers.  —A  telegraph 
oompany  may  stipulate  against  liability  for  the  negligence  of  its  mes- 
sengers in  failing  to  deliver  for  transmission  messages  intrusted  to  them 
by  the  patrons  of  the  company.     Stamey  r.  Western  Union  TVl  Co,,  9fi. 

Si  Reason  able  Regulation  Limiting  Liability— Negligbnob  of  Mb»- 
8BNGER. — A  regulation  printed  upon  the  blanks  provided  by  a  tele- 
graph oompany,  which  provides  that  "no  responsibility  regarding 
BMSsages  attaches  to  this  company  until  the  same  are  presented  and 
accepted  atone  of  ite  transmitting  offices;  and,  if  a  message  is  sent  to 
such  office  by  one  of  the  company's  messengers,  he  acta  for  that  pur* 
poeeas  the  agent  of  the  sender,"  ia  reasonable,  and  the  company  is  not 
liable  to  the  person  addressed  in  such  a  mcHsage  if  the  messenger  to 
whom  it  is  intrusted  fails  to  delivisr  it  to  the  transmitting  office,  and 
the  company  fails  to  transmit  and  deliver  it.  Stamey  t.  Western  Union 
TeL  Co.,  95. 

^  Xblegbafh  Companies  are  Liable  fob  Actual  Damagbb  received 
through  their  negligent  mistekes  or  errors  in  sending  or  transcribing 
messages  irrespective  of  the  question  of  punctuality  in  their  delivery. 
Western  Union  TeL  Co.  ▼.  ROuntree,  93. 

i^  Imaooubaoy  in  Transoribino  Message  no  Basis  fob  Rboofebt  of 
Pbnalty. — A  stetute  providing  that  telegraph  companies  shall  trana« 
mit  and  deliver  messages  with  '*  due  diligence, "and  prescribing  a  pen* 
Blty  for  failure  to  comply  with  the  terms  of  the  statote,  relates  to  the 
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tioM  within  wKicli  menaget  moat  be  transmitted  tad  d^veredy  and 
net  to  acooracy  and  correctneaa  in  tending  and  transcribing  them,  and 
the  oompany  is  not  liable  by  virtue  of  the  terms  of  the  stainta^  for  tiis 
penalty  prescribed,  merely  becanse  it  makes  a  Terbal,  though  mate^^a^ 
mistake  and  error  in  traiiacribing  a  message  received  and  transmitted. 
Western  Uukm  TeL  Co.  ▼.  Bouniree,  93. 

t.  LiABiLiTTfORFAiLUBBToTRANSiaTMKaflAOS—DAMAOKS.— A  telegraph 
company  failing  to  send  a  message  properly  deliTored  to  it  is  liable  te 
the  damages  snstained  by  the  sender  by  reason  of  snch  failure.  Heaet^ 
if  one  having  a  definite  offer  of  employment  at  so  much  per  month,  and 
in  a  particular  business,  accepts  by  telegraph,  but  the  offer  expirsa  by 
li^^  of  time,  and  the  opportunity  is  lost  by  a  failure  of  the  company 
to  send  the  meesage,  it  is  liable  for  the  actual  damages  snstained  by 
the  sender.  The  plaintiff  would  be  entitled  to  recover  at  least  one 
mouth's  wages,  if  he  remained  unemployed  for  that  length  ol 
and  oould  not  obtain  employment  elsewhere^  as  such  offer  would, 
fade,  cover  the  term  of  at  least  one  month.  Baldwm  ▼•  Wederm 
Unhn  TeL  Co.,  194. 

1,  OMrrrxD  Cause  of  Acmoif  oakhot  bk  Irtsoduobii  bt  AxKsmaaf 
Though  It  Might  hats  bbvn  Joihbd  with  thb  Onb  Subd  ob. — Tb^ 
statutory  penalty  for  failure  to  transmit  messages  promptly  is  a  sqpaiats 
and  distinct  cause  of  action  from  the  damages  recoverable  under  the  gcn^ 
eral  law  for  like  default.  While  the  statute  allows  both  &nam  to  be 
Joined  in  the  same  action,  there  is  no  authority,  where  one  is  omitted 
for  introducing  it  by  way  of  amendment  to  the  declaration  pending  the 
action.  Ko  amendment  adding  a  new  and  distinct  cause  of  action  is 
allowable  unless  expressly  provided  for  by  law.  Baidtain  r.  Wettam 
Unkm  TeL  Co,,  194. 

IL  Lubilitt  vor  Failurb  to  Dbliybr  Mbssaob— Srronbodb  Adoi 
If  the  sender  of  a  telegraphic  message  gives  the  oompany  the 
street  address  of  the  sendee,  and  the  oompany  receives  and 
the  message  promptly  to  the  place  designated  by  the  sender,  bnt  is 
nnable  to  deliver  it  because  the  sendee  is  not  there,  it  is  not  bound,  in 
order  to  escape  the  statutory  penalty  for  failnre  to  deliver  with  dne 
diligenoe,  to  take  the  message  to  another  address  which  it  does  net 
know,  and  has  no  reason  to  believe  is  the  right  one,  although  the 
given  at  such  address  is  the  same  surname  as  that  given  in  the 
sage.  In  order  to  hold  the  company  liable  it  must  appear  that  il 
knew  the  proper  address  of  the  sendee,  or  oould  have  raadilyasoa^ 
tained  it  in  the  exercise  of  ordinary  diligenoe.  WeaUrm  Unkm  AL 
Co.  V.  Patrick,  90. 

&  Prepaid  Mbssagb  as  Bvidbnob  Oalliho  bob  Promft  DBUYBnr.— Ib 
an  action  against  a  telegraph  company  to  recover  for  failure  to  deliw 
a  message  with  dne  diligenoe,  the  fact  that  the  message  as  delivsfed 
was  marked  '*  paid "  is  evidence  tending  to  show  that  it  was  a  pr^ 
paid  message,  and  should  have  been  delivered  with  dno  diligense  m 
required  by  the  statute  upon  which  the  aotion  is  foundsd.  Qan|fiiia  ^ 
Poatal  Tel.  Cable  Co.,  100.  | 

Ml  Mbssagb  Dblivxrbd  as  Evidbbob  ot  Mbssaob  Sbbt. — ^In  «i  aetj— 
against  a  telegraph  company  to  reoover  for  failure  to  deliver  a  ini— ifi 
with  due  diligence,  the  message  as  delivered  is  admissible  to  prove  ths 
eontents  of  the  message  as  sent^  without  produoing  or  aeoonntiag  Im 


Index.  1045 

tkt  absence  of  the  message  as  sent  Odnyen  r.  PotUd  TeL  Cabk  Cbu, 
100. 

11.  Local  Usaqb  to  Avoid  Express  Contract. — A  local  usage  oonoern* 
ing  telegraph  messages  incousisteut  with  an  express  contraot  entered 
into  between  a  telegraph  company  and  the  sender  of  a  message  at  the 
place  where  such  usage  prevails  is  not  a  part  of  such  contract^  and  can- 
not be  given  in  evidence  to  contradict  or  avoid  it.  Siamey  v.  ITetteni 
UnUm  TeL  Co.,  90. 

M.  LiABiLiTT  or  CoNNSOTiNO  Ck>HPANT  lOB  Dblat.— A  telegraph  oompany 
receiving  a  prepaid  message  from  another  such  oompany,  to  whom  the 
sender  has  delivered  it,  and  who  has  transmitted  it  over  its  line.  Is  liable 
for  a  penalty  imposed  by  statute  for  failure  to  transmit  and  deliver  the 
message  with  due  diligence.  Such  statute  being  penal  in  its  nature,  the 
elaim  by  the  connecting  oompany  that  it  acted  merely  as  the  agent  of 
the  first  oompany  is  no  defense.  Conyert  v.  PotUU  Teleffraph  Oabl§  Oo,^ 
100. 

liL  Dbliyxrt  or  a  Tblsgraphio  Messaob  to  a  messenger  boy  by  the 
sender,  without  acceptance  by  the  company,  is  not  a  delivery  to  it^ 
and  does  not  fix  any  liability  on  the  company  for  falinre  to  transmil 
and  deliver.    Siamey  v.  Wutem  UiUon  TeL  (7ol,  9ft. 

Bee  Imtcrstatb  Gommbroh,  1;  Plbadino,  81 

TBNANT  FOR  UFB. 
Bee  Ck>RF0RATi0Na^  16-19. 

TIMBER. 
See  Lonn^  1-4;  Mortqagrs,  13;  TunPAfl^  4-4L 

TOMBSTONES 

See  BZIOUTOBB  and  ADMINISTBAXOBIk  ]• 

TORTa 
Bee  NxGUGSNOi^  6L 

TOWNS. 

L  LiABiLTTT  or,  roR  Injuribr  Cavsbd  bt  Dbtbotivb  Sidbwaucs.^ 
There  being  no  statutory  liability  imposed  upon  a  town  for  negleottng 
to  keep  its  sidewalks  in  repair,  one  injared  by  slipping  thereon,  in  con- 
sequence of  their  unsafe  condition,  cannot  maintain  an  action  against 
the  town  for  such  injury,  especially  where  it  has  been  relieved  by  ita 
charter  from  liability  in  respect  thereto.  Buchanan  v.  Toum  qf  Barrt^ 
829. 

&  An  Abuttino  Owner  in  a  Town  is  not  Liablb  bob  thb  Sabb  Qoun>u 
tion  or  thb  Sidbwalk  in  Front  or  His  Pbbmisbs,  in  the  absence 
of  an  ordinance  imposing  such  liability,  even  as  to  one  who  is  using 
the  sidewalk  for  the  purpose  of  obtaining  access  to  the  owner's  prem- 
ises at  his  invitation.     Buchanan  v.  Town  of  Barre,  829. 

H  Ir  A  Town  Rbnts  Its  Towkhall  bor  Privatb  Purposbs  It  m  Undbb 
thb  Samb  Liabilitt  in  respect  to  it  while  being  so  used  that  a  private 
individual  would  be;  and  this  simply  requires,  where  there  is  a  dear 
space  between  the  building  and  the  street,  that  it  and  its  approachee 
and  entrances  shall  he  in  a  reasonably  safe  condition  for  their  proper 
Buchanan  v.  Town  qf  Batref  829. 
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trademarks. 

1.  Thk  Navi  ot  a  Placi  may  be  selected  and  protected  m  a  traderaailu 

Parklamd  HiUs  etc  Water  Co,  v,  ffaiokhw,  254. 
t.  Thb  Natural  PsoDucr  or  a  Spring  may  be  the  tabjeot  ol  the  proteo^ 

tion  afforded  by  a  trademark.     ParUoMd  HUU  etc  Weiter  Oo.  r.  Ham' 

kuu,2oL 
t.  The  Words  "  Blur  Lick  Watbr"  may  be  nsed  as  a  trademark  to  deng^ 

Date  the  waters  of  a  spring,  and  if  so  nsed  the  owners  of  the  waters 

and  trademark  will  be  protected  from  the  use  by  a  rival  of  the  saass 

words  to  designate  waters  which  are  not  a  prodnot  of  siieh  apringi 

Parkiand  HilU  etc  Water  Co.  ▼.  Uawbina,  254. 

TRESPASS. 

L  OOMTRBSIOR  OV  PbOPRRTT    INTO    DlFfBRRBT   SpBCIBS— DaHAOXS.— If  ft 

trespasser  acting  in  good  faith,  and  nnder  an  honest  belief  that  title 
is  in  him»  has  converted  property  taken  into  a  different  species,  the 
property  in  its  altered  state  cannot  be  recovered,  but  only  damages  for 
the  wrongful  taking  and  conversion.    Gadcins  v.  Dana,  439. 

%  Kntrt  UPON  Land— ExcBssiYB  Force,  What  is. — ^If  one  having  the  right 
to  enter  upon  the  land  of  another,  npon  the  door  being  opened,  rushed 
into  the  house  in  a  violent  and  rutie  manner,  throwing  back  on  the 
stairs  a  girl  who  opened  the  door,  and  one  of  the  servants  of  the  party 
so  entering  opened  a  window  and  pushed  the  wife  of  the  occupant  of 
the  house  violently,  and  when  the  owner  of  the  house  came  and,  find- 
ing persons  in  his  parlor,  inquired  who  they  were  and  why  they  were 
there,  and  asked  them  to  go  away,  and  when  he  returned  from  another 
room  armed  with  a  rolling-pin  they  wrested  it  from  him  and  commit- 
ted an  assault  upon  him,  these  facts  justify  the  jury  in  finding  that 
excessive  force  was  employed  in  the  entry.     Lambert  v.  BobinsoH,  326l 

$k  Rmtkrino  UPON  Land—What  Forck  mat  bb  Used.— One  Who  hae  a 
Right  to  enter  upon  the  land  of  another  may  use  such  force  aa  is  neces- 
sary, and  is  liable  only  in  case  he  uses  excessive  force.  Lambert  v. 
Bobinson,  326. 

^  Unlawful  Removal  of  Standing  Timber— Dakaoks. — In  an  action  of 
trespass  for  an  unlawful  entry  upon  land  and  cutting,  carrying  away, 
and  converting  timber  growing  thereon,  the  injured  party  ia  entitled  to 
recover  the  value  of  the  timber  when  it  was  first  severed  from  the 
land,  together  with  adequate  damage  for  any  injury  done  to  the  land 
in  removing  it.     Oaskitu  v.  Davia,  439. 

Si  Timber— Unlawful  Removal— Right  of  Property  and  Rbgapturr.— 
8o  long  as  timber  unlawfully  cut  and  removed  from  the  land  of  another 
ia  not  changed  into  a  different  species,  as  by  sawing  into  boards*  the 
owner  of  the  land  retaina  the  right  of  property  in  the  specifio  logs,  and 
may  regain  possession  of  them,  either  by  recapture  or  by  any  other 
remedy  provided  by  law,  although  additional  value  may  have  been 
imparted  to  them  by  transporting  them  to  a  better  market,  or  fay 
improvements  in  their  condition  short  of  an  actual  alteration  of  special. 
Oaakine  v.  DavU,  439. 

dL  Timber— Unlawful  Removal — ^Recapture. — A  trespasser  who^  acting 
in  goo<l  faith  and  under  an  honest  belief  that  title  is  in  him,  removet 
timber  from  the  land  of  another  cannot,  upon  the  recapture  of  the 
timber  by  the  owner,  claim  the  increase  in  value  by  reason  of  trans- 
portation by  him  to  a  better  market^  nor  can  he^  in  an  action  sgaiiwt 
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blm  to  recover  for  otber  timber  nnlawfully  removed  by  bim,  recoup  bf 
way  of  eounterclatm  the  increase  in  valne  imparted  by  him  to  th«  tim* 
Imt  m  leoaptnred.    Oaskina  v.  Davis,  430« 

See  MoRTGAOES,  13b 

TRESPASSER. 
See  Railroai>s»  IOl 

TRIAL. 

!•  Praoticb. — There  can  be  no  reservation  of  a  question  of  law  In  favor  aff 
the  plaintifEl  The  verdict  must  be  for  the  plainti£F,  with  authority  to 
enter  judgment  for  the  defendant  against  the  verdict.  If  that  author* 
ity  is  not  expressed,  the  reservation  drops  oat  of  the  case  altogether, 
and  judgment  is.entered  for  plaintiff,  not  on  the  point  reserved,  but  <m 
the  verdict,  as  if  there  had  been  no  reservation  at  alL  BingU  v.  Pcmif 
tylvawa  R,  i?.,  628. 

%  P&AcnoB — Waivbb  of  OBjEcrioN  TO  EviBKNOB.— If  the  trial  judge  rulei 
that  certain  admitted  evidence  is  illegal,  and  offers  to  hear  a  motion  to 
exclude  it  at  a  later  state  of  the  proceedings,  a  failure  to  file  an  ezcep* 
tion  or  to  call  the  court's  attention  to  the  matter  before  the  verdict  ifl 
a  waiver  of  an  objection  to  the  admission  of  the  evidence.  Norfolk  dc 
R.  Co.  V.  Andei-aoiit  884. 

%  pRAonoK — Neolioencb— Proper  Argument. — ^In  an  action  to  recover 
for  personal  injury  caused  by  negligence  counsel  may,  in  discussing 
the  amount  of  damages  to  be  awarded,  properly  state  to  the  jury  that 
A  demurrer  to  the  evidence  is  a  practical  admission  of  the  negligenot 
alleged.     Michael  v.  Roanoke  Machine  Works,  927. 

4  iNSTRUonoMs — Fuller  Instructions  must  be  Rbquestxd. — No  excep- 
tion lies  to  the  failure  of  the  court  to  give  fuller  instructions  upon  a  giveB 
pointy  upon  which  correct  instructions  have  been  given,  in  the  ab- 
sence of  a  request  therefor  by  the  excepting  party.  Slate  v.  Harriaon, 
864. 

iu  Ibstbuotions  to  Find  nr  Favor  of  the  Party  on  Whom  the  Bub- 

PBM  09  pROor  Rests  can  but  Rarely  be  Givbn. — It  is  only  when 

no  inferences  are  possible  from  the  testimony,  except  those  which 

lead  to  one  oondusion,  that  the  jury  can  be  required  to  find  that  a 

proposition  has  been  affirmatively  established.    ArUhoti^  T«  MercantiU 

Uu  Aec  A§9n,,  867. 

See  New  Trial. 

TRUSTS. 

!•  If  A  Trvstbb  Commingles  Trust  Funds  with  bis  own,  and  the  nlng* 
ling  is  followed  by  actual  loss,  accidental  or  otherwise,  he  must  make 
good  the  entire  loss  to  the  trust  fund,  both  principal  and  intorett. 
In  re  Bodges*  SsUite,  820. 

%  Commingling  of  Trust  Funds — Interest. — A  trustee  who  comminglei 
the  entire  trust  estate  with  his  own  should  be  charged  the  highest 
legal  rato  of  interest  on  the  entire  trust  fund,  which  should  be  com- 
puted with  annual  reste,  including  any  balance  of  interest  remain* 
ing  in  his  hands  at  the  end  of  each  year.  Nothing  can  be  allowed  him 
for  hia  services  in  caring  for  the  trust  fund.    In  re  Hodges*  Estate^  828l 
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%  TBI  TETOm  HnmLV  n  a  CoifPiTBirr  Wrrxxn,  In  Oie  wtUeBnl  cf 
■Im*s  aooonnl^  m  to  aU  matters  toaehing  the  management  el  Ike 
fond;  Iti  diq^oeal,  or  ita  inoome.    /n  n  Bodge9*  BdaU^  9tk 

See  Imsubaxoi,  8^  8l 

TURNPIKES. 
See  HioHWATS^  IL 

UNDUE  INFLUEKG1L 
See  WiLU  S;4i 

USAGE. 
Bee  OOHOV;  Btxdxboi^  2;  Tblioraps  Ooiirismt  Ift 

USURY. 

VnonABU  IiinKUMXNTS.— Usury  ab  DKrsirsc.— In  an  aetioaon  a  note 
giren  for  the  prioe  of  a  hone  it  ia  no  defenae  that  the  holder,  beinic  a 
natiima]  bank,  took  nsnry  in  disoonntiDg  the  note  at  twenty-five  per 
eent  or  npwarda  of  ite  value.  The  act  of  Congreae  on  the  snbjeot  of 
taking  nsary  by  national  banks  does  not  apply  to  snch  a  case;  nor  ova 
this  defense  be  made  by  the  maker  of  a  note  in  an  action  against  him 
•B  the  note  as  the  only  remedy  given  by  snch  aot  is  a  penal  motion  t» 
reeorer  donble  the  amount  of  illegal  interest  eharged.  Stcomd  HaL 
Bamk  w.  Morgca^  6G2. 

YIBWIKa  PREMISES. 
See  HoMioiDi*  20. 

VENDOR  AND  PURCHASER. 

dmrtLMot  m  Pubchau  or  Lahd  — Rbmbdt  jor  DxtauIiT— C^attil 
MoBTOAon— OoNViCBSiON. — If  one  goes  into  poesession  of  land  vnder 
a  oontraot  of  pnrohase  conditioned  tliat  the  title  to  the  crops  shall 
remain  ia  the  vendor  nntil  the  terms  of  the  contract  are  complied  with, 
the  transaction  amounts,  in  effect,  to  a  common-law  mortgage  of  the 
eropa.  The  vendor  is  not  a  chattel  mortgagee  thereof  and  cannot  aell 
them  ondar  the  chattel  mortgage  law  in  case  of  defaults  If  he^  after 
beginning  to  foreclose  against  the  land,  sells  the  crops  at  anotion,  he 
will  be  liable  as  for  a  conversion  of  the  crops.     WkUkig  v.  Adorns^  87ft» 


VESTED  RIGHTa 
8m  Oobforations,  26;  Statutbi,  8L 

VICE-PRINCIPAL. 

8m  llAflOUl  AHD  SlBTANT,   18-20;  RAn,BftAHi^  4 

WAGES. 
8m  Lrura,  6,  7;  Msbgib. 

WAIVER. 

KxMouTtov,  II;  Lnifg,  6;  Insttranci,  7;  LmrrATiovs  or  Aonon^ 
Nrootiabls  Instrdmjbnts;  Sales,  6;  SBTonr,  2. 


Ihdix.  1048 

WARRANT7. 

waste; 

8m  HoBTOAon,  1% 

WATERS. 

^  AmuxpUATioir— RfOBV  to  MAurrAni  Dail^Ab  vpper  a&d  prior  ewnar 
«l  a  dam  in  anaianl  stream  cannot  be  enjmned  by  a  lower  dam-owner 
from  penning  back  the  water  and  raising  a  snfficient  pond  to  supply  hit 
mill  with  water  to  mn  the  machinery  therein,  althoogh  each  nse  at 
times  holds  back  the  water  so  as  to  deprive  the  lower  owner  of  a  snffi. 
oient  supply  thereof.    Mumpoioer  t.  CUjf  qf  Bristol^  902. 

EL  RiOBT  ov  Dbainagb.— The  right  of  the  upper  landowner  to  discharge 
water  on  lower  lands  is  a  general  right  of  flowage,  only  in  the  natn« 
ral  ways^  and  in  natural  quantities.  If  he  alters  the  natural  oondi* 
tions,  so  as  to  change  the  course  of  the  water,  or  concentrate  it  at  n 
particular  pointy  or  by  artificial  means»  to  increase  its  volume,  he  bo* 
oomes  liable  for  any  injury  caused  thereby.     Pfeifftt  T«  Brown,  660. 

&  Dbainaok  and  LiABiLirr  Thbretor. — A  landowner  who  concentrateo 
the  water  on  his  land,  and  by  artificial  means  increases  its  volnmo 
and  discharges  it  upon  the  land  of  a  lower  owner,  is  liable  for  the  injury 
inflicted,  unless  it  oannot  be  avoided  by  reasonable  care  and  ezpendi^ 
ture.  If  the  expense  of  preventing  damage  practically  counterbalances 
the  expected  profit  then  it  is  clearly  unreasonable  and  beyond  what  the 
upper  owner  could  be  justly  called  upon  to  assume.  If  the  expense^ 
however  largo  in  amount,  is  small  in  proportion  to  the  gain,  he  must 
pay  it  to  prevent  the  damage,  or  make  compensation  for  the  injuiy 
done.  Between  these  extremes  the  cases  must  stand  upon  their  own 
laots  under  the  general  rule  that  if  the  expense  required  would  so  de* 
tract  from  the  purpose  and  benefit  of  the  contemplated  act  as  to  be 
a  substantial  deprivation  of  the  right  to  use  one's  own  property,  then 
the  upper  owner  is  not  liable  for  the  injury  infiioted,  and,  if  the  drain* 
age  can  be  prevented  short  of  this,  it  is  an  injury  for  which  damages 
may  be  recovered.    Pfeiffer  v.  Broumt  660. 

C  DBAUffAGB  AMD  LuBiUTT  Thbrbiob.— If  B  porson,  by  drilling  a  woU 
and  pumping;  increases  the  aggregate  quantity  of  water  discharged, 
oonoentrates  it  at  an  artificial  point  of  fiow,  and  changes  its  character 
from  fresh  to  salt,  whereby  it  becomes  more  injurious  to  the  lower  owner 
upon  whoso  land  it  is  discharged,  he  is  liable  for  the  injury  if  it  could 
havB  beoB  avoided  by  reasonable  oaro  and  ezpendituro.  P/effer  t. 
Brownt  66a 

WILLS. 

1.  OoRflTBTTonov  or— Childbbit,  Who  abb.— Part  of  a  will  provided 
ao  follows:  "  I  give,  devise,  and  bequeath  all  the  remainder  of  my  es- 
tate^ real  and  personal,  in  equal  shares,  to  my  children  who  may  be  liv- 
ing at  the  time  of  my  decease,  during  their  respective  natural  lives,  and, 
alter  their  respective  deaths,  in  equal  shares  to  their  respective  chil- 
dren; and  if  any  child  shall  have  died  previous  to  my  decease,  leaving 
ohildren,  the  share  of  such  child  shall  go  to  his  or  her  children  in  equal 
shares;  provided,  that  if  any  of  my  said  children  shall  die  after  my 
decease^  without  children,  the  share  of  such  child  shall  be  equally 
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divided  anKmg'my  other  ehfldren  in  th«  mna  nmiuiflr  m  mjf  tfOiflr  et- 
teto."  ThiB  wu  ooiutraed  to  let  in  ibe  gnndaon  of  one  of  ibe  tail^ 
tor'e  danghters  eo  that  he  took  the  share  of  his  grandmother  upon  her 
deoease,  although  his  mother  had  died  befcnre  the  making  of  the  wil^ 
and  his  grandmother  had  no  other  children.    DougUu  t«  Jama,  817. 

%  CoNSTRacnoN— RiGBT  or  SaRYivoB  TO  Takb.— Under  a  will  direek. 
ing  that  testator's  property  be  divided  equally  between  two  danghtet^ 
«ach  to  take  npon  arriving  at  a  certain  age,  and  thatp  if  either  died  b^ 
lore  aniving  at  that  age,  her  children  should  inherit  her  shara^  bo^  if 
•he  left  no  issne,  then  the  survivor  of  the  daughters  to  take  sneh  shai^ 
does  not  give  the  surviving  daughter  any  right  to  take  the  share  of  her 
•ister  who  has  died  without  issue  after  arriving  at  the  age  designated 
in  the  will    Keepen  v.  Fidelity  Title  etc  Co.,  397. 

IL  Undub  iHrLDSKCB  to  invalidate  a  will  must  be  sneh  as  to  oontral 
the  mental  operations  of  the  testator,  and  amount  to  a  snbatitntiQii  el 
the  will  of  the  dominant  over  the  weaker  mind.    Frjf  v.  Jone$f  20& 

4  Whkthbe  Uhdvb  Imflubnob  has  bkbn  Exb&oisbd  over  a  testator 
to  the  extent  of  producing  a  will  in  which  the  mind  and  porpoea  oi 
another  have  been  exercised  must  be  left  to  the  determination  of  tlie 
jury.  They  may  not,  it  is  true,  determine  it  without  evidence,  but  the 
oourts  will  hesitate  to  declare  that  there  is  no  evidence  of  snoh  infltt« 
enoe  when  the  jury  have  found  that  it  was  present.  If  it  appears  that 
the  contestant  of  her  father's  will  bad  been  regarded  as  a  fiatrorite 
daughter,  until,  in  his  old  age,  he  was  stricken  with  paralysis,  and  was 
left  in  the  exclusive  care  and  control  of  another  daughter  and  her  hn» 
band;  that  out  of  their  presence  the  father  was  kind  and  affectionate  to 
the  contesting  daughter,  but  in  their  presence  constrained  and  silen^ 
and  that  on  seeking  to  visit  him  she  was  by  them  excluded  from  his 
presence,  and  that  they,  in  his  presence,  talked  of  her  in  a  harsh  and 
prejudicial  manner,  the  verdict  of  a  jury  finding  the  existence  of  nndoe 
influence  will  not  be  set  aside  by  the  courts     Frjf  v.  Jonea,  206. 

lb  TttTAiCBNTART  CAFAcnT.  —  PARTIAL  Iksanitt  Sufficient  to  defeat 
a  will  is  not  some  intermediate  stage  in  the  development  of  mentd 
derangement,  bat  a  disturbance  at  some  particular  point  of  the  mind 
not  involving  it  at  any  other  poiut.  Sach  inttnity  is  termed  a  delusion, 
and  a  will  made  under  the  influence  thereof  should  not  be  admitted  te 
probate.     Taylor  y.  Trich,  679. 

C  TBSTAMBNTARr  CAPAonT. — ^Dblubion  Sufficient  to  avoid  a  will  ii  a 
creation  purely  of  the  imagination  such  at  no  sane  man  oonld  believe— 
a  belief  in  the  existence  of  something  that  does  not  exist;  and  the  proof 
•f  the  existence  and  influence  of  a  delusion  in  any  particular  caae  may 
be  found  in  the  surrender  of  the  will  to  imaginary  directions  regarded 
by  the  victim  as  the  directions  of  God,  or  of  spirits  speaking  to  hlin 
from  another  world,  or  to  the  control  of  an  impulse  due  to  an  imaginary 
state  of  facts.     Taylor  v.  Trieh,  679. 

y«  TBSTAicBNTABr  Oaf ACTrT.  -*  Pabtial  Iksanitt  •ufficteut  to  avoid  a 
B  will  is  a  derangement  of  one  or  more  faculties  of  the  mind  which 
prevents  freedom  of  action,  and  the  question  to  be  determined  ia  any 
given  case  is  whether  the  ae«  under  investigation  was  done  upon 
•ideration  of  existing  facts,  or  under  influence  of  a  delusion  that 
troUed  the  will  of  the  testator  and  destroyed  hia  freedom  of  aotios. 
.Ti^lor  r.  Trieh,  679. 
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&  TtsrAMMKTAXT  CiFAoiTT  — >  DiLUSioN 8— BnDnros.  —  If ,  in  fta  action 
oontesting  th«  ralidity  of  a  will»  on  the  ground  thai  tho  testator  was 
laboring  nndor  a  delnsion  at  the  time  of  iti  ezeontion,  bnt  was  other* 
wise  sane^  the  evidence  shonld  be  confined  to  the  issue  as  to  the  ezist» 
enoe  of  snch  delusion,  and  evidenoe  of  the  testator's  general  insanity^ 
as  to  whether  he  was  generally  competent  to  make  a  will  or  was  sane 
or  insane,  is  incompetent  and  inadmissible.     Taylor  r,  Trich,  679. 

t.  TiSTAMBNTART  Capaoitt— I>KLTTSiON8.^If,  upou  the  contcst  of  a  will, 
it  is  claimed  that  the  testator  was  subject  to  a  delusion,  the  question 
for  the  jury  to  determine  is  not  the  soundness  of  the  peculiar  views 
entertained  by  the  testator,  but  whether  they  so  impressed  his  mind« 
and  were  so  incorporated  into  his  mental  constitution,  as  to  control  his 
judgment  in  regard  to  the  use  and  disposition  of  his  property  so  as  to 
prevent  him  from  perceiving  or  appreciating  the  ordinary  duty  he  owes 
to  his  family,  or  their  claims  upon  him  as  a  father  in  that  reapooti 
Taylor  T.  Trkh,  679. 

See  DnDB,  2;  Dsvtus  Distbibutiok;  BsTOxrn^  8|  Evidsvo%  $$ 

WITNESSES. 

1.  PROBuonoN  or  Whbn  Witmsss  n  in  Anothkb  Statb.— That  a  wltnssa 
is  beyond  the  jurisdiction  of  the  state  is  error  in  admitting  his  evidenoe 
given  upon  a  former  trial  of  the  same  generally  a  sufficient  cause  for 
not  producing  him.  Hence,  there  is  no  case  when  it  appears  that,  after 
inch  trial,  he  went  to  another  state..  The  question  as  to  whether  he  is 
''inaccessible,"  within  the  meaning  of  the  statute,  is,  under  all  the  oir* 
eumstances  of  the  case,  a  question  for  determination  by  the  trial  court 
in  the  exercise  of  a  sound  discretion.    Atlanta  etc  Ry,  Co,  v.  OravUt,  145* 

%  Impbaohmbnt  or  Whsn  Ub  did  not  Tssnrr  to  ant  Material  Fact.— 
One  who  places  a  witness  on  the  stand  cannot  complain  that  subse* 
quently  testimony  was  received  to  impeach  such  witness,  though  the 
fact  that  he  testified  to  was  not  material.     Davis  v.  CommomoeaUht  201. 

IL  Impbaohing.— Thb  Bad  Charactkb  or  thb  Witnbss  Two  Ybars  Bb- 
lOBB  the  time  at  which  he  testifies  is  admissible,  because  it  may  tend 
to  throw  light  on  his  reputation  at  the  time  of  the  triaL  Dosit  t« 
CommonioeaWkt  201. 

Ih  Trial — J0rt  mat  Find  State's  Evidencb  to  bb  Trub  in  Part  and 
Falsb  in  Part. — ^In  a  joint  prosecution  for  burglary,  where  two  of  the 
defendants  turn  state's  evidence,  it  is  not  for  the  jury  to  give  full  ere* 
deuce  to  all  of  their  testimony  or  to  wholly  reject  it  They  may  well 
find,  upon  a  consideration  of  all  the  evidence,  that  a  part  of  such  tes- 
timony is  true  and  the  rest  false.    Stato  v.  Harrison,  864. 

iu  ExPBBT  EviDBNOB.— A  Praotioino  Phtsioian  IS  a  competent  witness  to 
express  an  opinion  as  an  expert  touching  the  probable  effect  of  wounda 
such  as  other  witnesses  have  described,  with  reference  to  their  ade* 
quacy  and  tendency  to  produce  death,  though  he  has  never  seen  or 
examined  the  wounds  himself.     Von  Pollmtat  v.  Stait,  72. 

C  Railroad  CoicPANiBS^EyiDBNOB  as  to  Ohbokino  Spbbd  or  Train.— 
The  mere  opinion  of  a  locomotive  engineer  that  a  heavy  passenger  train, 
made  up  of  a  locomotive  and  six  cars,  and  running  on  a  down  grade  ct 
the  rate  of  forty-five  miles  an  hour,  could  be  stopped  within  a  distance 
•f  one  hundred  yards,  is  not  sufficient  to  overcome  the  positive  and 
•Boontradioted  evidence  of  the  engineer  and  fireman  upon  the  ideafeioal 


Ibal  mwwf  thing  was  done  whfeli  pcnribly  ooold  be  done  to  atop 
1^  and  iliat^  notwitiistandtng  toch  efforta,  it  waa  not  atopped  witfala  m 
of  OT«r  foar  hundred  yarda,  eipeeially  where  each  erideDoa 
atrongly  eorroborated  by  that  of  experta  in  anoh  matteza.  Mlamem 
«lib  Mif»  C^»  ▼.  GramU,  145. 

See  DirosRioiis;  Homicidi^  19)  Tkvr%  1l 

WRIT  OP  ERROR. 
See  OoirmuT,  U%^ 
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time  within  whiob  measagAt  mask  be  transmitted  and  daKvered,  and 
not  to  accuracy  and  correctnesa  in  sending  and  transcribing  them,  and 
the  company  is  not  liable  by  virtne  of  the  terms  of  the  statute^  for  the 
penalty  presorilied,  merely  because  it  makes  a  verbal,  though  material^ 
mistake  and  error  in  trauscribing  a  message  received  and  transmitted. 
Western  Utdon  TeL  Co.  t.  Bountree,  93. 

$,  LiABiLiTT  FOR  Failuri  toXrakbmit  Mkssaok— DAXAQn. — A  telegraph 
company  failing  to  send  a  message  properly  delivered  to  it  is  liable  fsr 
the  damages  sustained  by  the  sender  by  reason  of  saoh  failure.  Henosb 
if  one  having  a  definite  o£fer  of  employment  at  so  much  per  month,  and 
in  a  particular  business,  accepts  by  telegraph,  but  the  offer  expiree  by 
lapee  of  time,  and  the  opportunity  is  lost  by  a  failure  of  the  company 
to  send  the  message,  it  is  liable  for  the  actual  damages  sustained  l|y 
the  sender.  The  plaintiff  would  be  entitled  to  recover  at  least  one 
mouth's  wages,  if  he  remained  unemployed  for  that  length  of 
and  oould  not  obtain  employment  elsewhere,  as  such  offer  would, 
fade,  cover  the  term  of  at  least  one  month.  BtUdwm  v.  WeMem 
Union  Tel  Co.,  19i. 

7«  Omittsd  Causb  ot  Action  oanhot  bk  Introdvokd  sr  ikxssvmsn 
Though  It  Might  hatb  bbbn  Joinbd  with  thb  Onb  Sukd  ok.— The 
statutory  penalty  for  failure  to  transmit  messages  promptly  is  a  separate 
and  distinct  cause  of  action  from  the  damages  recoverable  under  the  gen- 
eral law  for  like  default.  While  the  statute  allows  both  canaes  to  be 
Joined  in  the  same  action,  there  is  no  authority,  where  one  is  omitted^ 
for  introducing  it  by  way  of  amendment  to  the  declaration  pending  the 
action.  No  amendment  adding  a  new  and  distinct  cause  of  action  ii 
allowable  unless  expressly  provided  for  by  law.  Baldwin  ▼•  Wetiem 
Union  TeL  Ca,  194. 

H  Liabilitt  roB  Failurb  to  Dblitbr  Mbshaob— Ebrorboub  Asdbbbl 
If  the  sender  of  a  telegraphic  message  gives  the  company  the  wreag 
street  address  of  the  sendee,  and  the  company  receives  and  carries 
the  message  promptly  to  the  place  designated  by  the  sender^  bat  is 
vnable  to  deliver  it  because  the  sendee  is  not  there,  it  is  not  bound,  in 
order  to  escape  the  statutory  penalty  for  failure  to  deliver  with  dne 
diligence,  to  take  the  message  to  another  address  which  it  does  not 
know,  and  has  no  reason  to  believe  is  the  right  one,  although  the 
given  at  such  address  is  the  same  surname  as  that  given  in  the 
sage.  In  order  to  hold  the  company  liable  it  must  appear  that  H 
knew  the  proper  address  of  the  sendee,  or  oould  have  readily  aeoe^ 
tained  it  in  the  exercise  of  ordinary  diligenoe.  Wettem  Union  2VL 
Co,  V.  Patrick,  90. 

ft  Prbpaid  Mbimaob  a8  Evidbncb  Oallino  fob  Prouft  Dbutbbt.— b 
an  action  against  a  telegraph  company  to  recover  for  fiMlure  to  deliwer 
a  meesage  with  due  diligenoe,  the  fact  that  the  message  as  deliverai 
was  marked  "  paid  "  is  evidence  tending  to  show  that  it  was  a  fce> 
paid  message,  and  should  have  been  delivered  with  dne  diligenoe  m 
required  by  the  statute  npon  which  the  aotion  is  foondodt  Oonffen  ik 
Postal  Tel.  OabU  Co.,  100.  | 

M.  Mbbsagb  Delivbrbd  as  Evisbngb  or  Mbsbaob  8BXT«-*Itt  m 
against  a  telegraph  company  to  reoover  for  failure  to  delivor  a 
with  due  diligence,  the  message  as  delivered  is  admissible  to  prove  thi 
eontente  of  the  message  as  sent|  without  prodnoing  or  aoooonti^  Itf 
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the  abeenoe  of  the  menage  aa  sent.  Conytn  t.  PotieA  TeL  Cabk  Oa,^ 
100. 

U.  Local  Usaob  to  Atoid  Express  Contract. — A  local  usage  oonoem* 
ing  telegraph  messagea  incousiateut  with  an  expreaa  cootraot  entered 
into  between  a  telegraph  company  and  the  sender  of  a  message  at  the 
place  where  snoh  nsage  prevails  is  not  a  part  of  snch  eontract,  and  oan« 
not  be  given  in  evidence  to  contradict  or  avoid  it.  Stameif  ▼.  Weaiem 
Unhn  Ttl  Co.,  95. 

liL  LiABiLiTr  OF  CoNNionHO  CoMPAHT  FOB  DsLAT.— A  telegraph  company 
receiving  a  prepaid  message  from  another  such  company,  to  whom  the 
sender  has  delivered  it,  and  who  has  transmitted  it  over  its  line,  is  liable 
for  a  penalty  imposed  by  statute  for  failure  to  transmit  and  deliver  the 
message  with  due  diligence.  Snoh  statute  being  penal  in  its  nature,  the 
elaim  by  the  connecting  company  that  it  acted  merely  as  the  agent  of 
the  first  oompany  ia  no  defense.  Conyen  ▼•  PotUU  Telegraph  OahU  Oo,, 
100. 

U.  DiLiYBBT  Of  A  TsLBGRAFHio  MissAOB  to  a  messenger  boy  by  the 
sender,  without  acceptance  by  the  company,  is  not  a  delivery  to  it^ 
and  does  not  fix  any  liability  on  the  company  for  falinre  to  tnmamil 
and  deliver.    Stamey  v.  Weatem  Union  Tel.  Co,,  95. 

See  Ihtxrstatb  Comiceros,  1;  Plbadimo,  SL 

TENANT  FOR  LIFE. 
See  Ck>RPORATioN8|  16-19. 

TIMBER. 
8m  Jjoam,  1-4;  Mortoagis,  18;  TRnPAfl%  i-C 

TOMBSTONES 

8m  BZIOUTOBB  AUD  AdMINISTRATOB^  ]• 

TORTa 
See  Nkouorno^  6L 

TOWNS. 

]•   LlABIUTT    OF,    lOR   Ih JURIES    OatTSSD    BT    DsFBOnTB    SlBRWAUU.— 

There  being  no  statutory  liability  imposed  upon  a  town  for  negleoting 
to  keep  its  sidewalks  in  repair,  one  injured  by  slipping  thereon,  in  con- 
sequence of  their  unsafe  condition,  oannot  maintain  an  action  against 
the  town  for  such  injury,  especially  where  it  has  been  relieved  by  ita 
charter  from  liability  in  respect  thereto.  Buchanan  ▼.  Town  <if  Barrio 
829. 

S.  An  Abuttiko  Owmib  in  a  Town  is  not  Liable  fob  the  Safb  Oomi» 
TiON  OF  THB  SiOEWALK  IN  Front  OF  His  PREMISES,  in  the  absence 
of  an  ordinance  imposing  such  liability,  even  as  to  one  who  is  using 
the  sidewalk  for  the  purpose  of  obtaining  access  to  the  owner's  prem* 
ises  at  his  invitation.     Bucheman  ▼.  Town  of  Barre,  829. 

H  If  A  Town  Rents  Its  Townhall  for  Pritate  Purposes  It  m  Undbb 
THB  Same  Liabilitt  in  respect  to  it  while  being  so  used  that  a  prirata 
individual  would  be;  and  this  simply  requires,  where  there  ia  a  dear 
space  between  the  building  and  the  street,  that  it  and  its  approaches 
and  entrances  shall  he  in  a  reasonably  safe  condition  for  their  j^oper 
Buchanan  v.  Town  qf  Batrtf  829. 
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TRADEMARKS. 

1.  Thb  Nams  07  A  Plaob  may  be  selected  and  protected  as  a  trademiffc. 

Parkland  HiUs  etc  Water  Co.  ▼.  ffawkiw,  254. 

2.  Thb  Natural  Product  or  a  Spring  may  be  the  subject  nf  the  proteo* 

tion  afforded  by  a  trademark.  Parkland  HiiU  ete.  Water  Oa,  v.  Haim^ 
UnM,  254. 
SL  Thb  Words  "  Blub  Lick  Watbr"  may  be  ased  as  a  trademark  to  desig> 
mite  the  waters  of  a  spring,  and  if  so  used  the  owners  of  the  waters 
and  trademark  will  be  protected  from  the  ose  by  a  rival  of  the  saraa 
words  to  designate  waters  which  are  not  a  produet  of  saoh  spriogi 
Parkland  HilU  etc  Water  Co,  ▼.  Hawkine,  254. 

TRESPASa 

L  CONTBRSION  07  PROFKRTT   INTO    DlfFBRBMT   SpBOIBB— DaMAOBS.— It  B 

trespasser  acting  in  good  faith,  and  nnder  an  honest  belief  that  title 
is  in  him,  has  converted  property  taken  into  a  different  species,  the 
property  in  its  altered  state  cannot  be  recovered,  but  only  damages  for 
the  wrongful  taking  and  conversion.    Otttikine  ▼.  Davis,  439. 

%  Entry  upon  Land— Excbssifb  Force,  What  is.— If  one  having  the  right 
to  enter  upon  the  land  of  another,  upon  the  door  being  opened*  rushed 
into  the  hoase  in  a  violent  and  rude  manner,  throwing  back  on  the 
stairs  a  girl  who  opened  the  door,  and  one  of  the  servants  of  the  party 
so  entering  opened  a  window  and  pushed  the  wife  of  the  occupant  ei 
the  house  violently,  and  when  the  owner  of  the  house  came  and,  find- 
ing persons  in  his  parlor,  inquired  who  they  were  and  why  they  wers 
there,  and  asked  them  to  go  away,  and  when  he  returned  from  another 
room  srmed  with  a  rolling-pin  they  wrested  it  from  him  and  commit- 
ted sn  assault  upon  him,  these  facts  justify  the  jury  in  finding  thtt 
excessive  force  was  employed  in  the  entry.     Lambert  v.  ^o6»fi«oM,  326. 

IL  Bntbrtno  upon  Land— What  Force  may  bb  U^sbd. — One  Who  has  a 
Right  to  enter  upon  the  land  of  another  may  use  such  force  aa  is  neoe^ 
sary,  and  is  liable  only  in  case  he  usee  excessive  force.  Lambert  v« 
Bobinson,  326. 

4b  Unlawful  Removal  of  Standing  Timber—Damaobs. — la  an  action  of 
trespass  for  an  unlawful  entry  upon  land  and  cutting,  carrying  sway, 
and  converting  timber  growing  thereon,  the  injured  party  is  entitled  to 
recover  the  value  of  the  timber  when  it  was  first  severed  from  the 
land,  together  with  adequate  damage  for  any  injury  done  to  the  land 
in  removing  it.     OoJikins  v.  Davu,  439. 

Si  Timber— Unlawful  Removal— Right  of  Propbrtt  and  Rboafturb.— 
So  long  as  timber  unlawfully  cut  and  removed  from  the  land  of  aaother 
is  not  changed  into  a  different  species,  as  by  sawing  into  boards,  the 
owner  of  the  land  retains  the  right  of  property  in  the  specific  logs,  and 
may  regain  possession  of  them,  either  by  recapture  or  by  any  other 
remedy  provided  by  law,  although  additional  value  may  have  beea 
imparted  to  them  by  transporting  them  to  a  better  market,  or  by 
improvements  in  their  condition  short  of  an  actual  alteration  of  speeieSi 
Oaakine  v.  Davie,  439. 

6L  Timber— Unlawful  Removal — ^Recapture. — A  trespasser  who^  acting 
in  goo<l  faith  and  under  an  honest  belief  that  title  is  in  him,  removes 
timber  from  the  land  of  another  cannot^  upon  the  recapture  of  the 
timber  by  the  owner,  claim  the  increase  in  valne  by  reason  of 
portation  by  him  to  a  better  market,  nor  can  he^  in  an  actioa 


Index*  1047 

blm  to  recover  for  otber  timber  nnlawfully  removed  by  bim,  reoonp  bf 
way  of  eoaaterclaim  the  increaae  in  valae  imparted  by  him  to  th«  tim* 
Imt  m  reoaptored.    Oaskina  v.  DaviSf  439. 

See  MoRTGAOES,  13b 

TRESPASSER. 
See  Railroads,  IOl 

TRIAL. 

!•  pRAOTiCB. — There  can  be  no  reservation  of  a  question  of  law  in  favor  aff 
the  plaintiff^  The  verdict  must  be  for  the  plainti£F,  with  anthority  to 
enter  judgment  for  the  defendant  against  the  verdict.  If  that  author* 
ity  is  not  expressed,  the  reservation  drops  out  of  the  case  altogether, 
and  judgment  is.entered  for  plaintiff,  not  on  the  point  reserved,  but  <A 
the  verdict,  as  if  there  had  been  no  reservation  at  alL  Bingle  ▼.  Pernio 
wylvania  R,  i?.,  628. 

Si  P&ACTriOK — Waiveb  ot  Objection  to  Evibknob. — If  the  trial  judge  rules 
that  certain  admitted  evidence  is  illegal,  and  offers  to  hear  a  motion  to 
exclude  it  at  a  later  state  of  the  proceedings,  a  failure  to  file  an  excep* 
tion  or  to  call  the  court's  attention  to  the  matter  before  the  verdict  ifl 
a  waiver  of  an  objection  to  the  admission  of  the  evidence.  Norfolk  etc* 
R.  Co,  V.  Anderson,  884. 

%  pRAoncB — Neolioence— Proper  Argument. — In  an  action  to  recover 
for  personal  injury  caused  by  negligence  counsel  may,  in  discussing 
the  amount  of  damages  to  be  awarded,  properly  state  to  the  jury  that 
a  demurrer  to  the  evidence  is  a  practical  admission  of  the  negligenot 
alleged.     Michael  v.  Roanoke  Machine  Works^  927. 

4  lN8TRUOnON8-*-FULLER  INSTRUCTIONS  MUST  BE  REQUESTED. — No  excep- 
tion lies  to  the  failure  of  the  court  to  give  fuller  instructions  upon  a  given 
point,  upon  which  correct  instructions  have  been  given,  in  the  ab- 
sence of  a  request  therefor  by  the  excepting  party.  State  ▼.  Harrison, 
864. 

iu  iBSTBuenoNs  TO  Find  nr  Favor  ov  thb  Party  on  Whom  the  Bc7B« 

PEN  07  Proof  Rests  can  but  Rarely  be  Gitbn. — It  is  only  when 

no  inferences  are  possible  from  the  testimony,  except  those  which 

lead  to  one  ooncluston,  that  the  jury  can  be  required  to  find  that  a 

proposition  has  been  affirmatively  established.    Anthony  v.  MercantUs 

Uu  Aec  Assn,,  367* 

See  Kbw  Trial. 

TRUSTS. 

1.  If  A  Trvstbb  Commingles  Trust  Funds  with  bis  own»  and  the  ming* 
ling  is  followed  by  actual  loss,  accidental  or  otherwise,  he  must  make 
good  the  entire  loss  to  the  trust  fund,  both  principal  and  intorest. 
In  re  Bodges'  Estate,  820. 

%,  Commingling  of  Trust  Funds— Interest. — A  trustee  who  commingles 
the  entire  trust  estate  with  his  own  should  be  charged  the  highest 
legal  rato  of  interest  on  the  entire  trust  fund,  which  should  be  oom* 
pnted  with  annual  rests,  including  any  balance  of  interest  remain* 
ing  in  his  hands  at  the  end  of  each  year.  Nothing  can  be  allowed  him 
for  hit  services  in  caring  for  the  trust  fund.    In  re  Hodges*  Estate,  828l 
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%  Tbe  Tmuvnm  HofSBLV  is  a  Coiipbtbkt  WirKsas,  In  Che  MtUemaBl  if 
ft  tiwioi's  aooonnt^  m  to  all  matters  touching  the  managemeat  el  llw 
Irut  land;  Iti  diq^onl,  or  ite  inooine.    Tn  re  Eodffei  Mdaie^  0201 

See  iMsnuAMoi,  8^  8l 

TURNPIKBa 
See  HioHWATS,  IL 

UNDUE  INFLUEKG1L 
See  Wills  3^4 

USAGE. 
Bm  CPOroh;  Stxdxboi^  2;  Tslboraps  Ooiirismt  Ift 

USURY. 

VnOnABLB  IlinRUMKNTS. — ^USURT  AB  DkFBNSC.— Iq  KB  actloa  OB  AllOtft 

gireii  for  the  price  of  a  hone  it  is  no  defense  that  the  holder,  being  a 
fi^tifflPft]  bank,  took  nsury  in  disconnting  the  note  at  twenty-five  per 
cent  <Hr  upwards  of  its  value.  The  act  of  Congress  on  the  snbjeot  ef 
taking  nsary  by  national  banks  does  not  apply  to  snch  a  case;  nor  es» 
this  defense  be  made  by  the  maker  of  a  note  in  an  action  against  him 
•B  the  note  as  the  only  remedy  given  by  snch  act  is  a  penal  Action  t» 
reoover  doable  the  amount  of  illegal  interest  charged*  Stcomd  Iftd^ 
Bowk  T*  Mfn-gcan^  6G2. 

YIBWIKa  PREMISES. 
See  HoMXOiDi»  20. 

VENDOR  AND  PCJROHASEB. 

ChMmicv  m  Puboham  ov  Land  — Rbmbdt  job  Dxfault — CtaATTiL 
MoRTOAon — CoMYBRSioir.— If  one  goes  into  possession  of  land  under 
B  oontraot  of  pnrohase  conditioned  that  the  title  to  the  crops  ihall 
rsBialB  iu  the  vendor  until  the  terms  of  the  contract  are  complied  with, 
the  transaction  umounts,  in  effect,  to  a  oommon-law  mortgage  of  the 
crops.  The  vendor  is  not  a  ohattel  mortgagee  thereof  and  cannot  sell 
them  ondcr  the  ohattel  mortgage  law  in  case  of  defaults  If  he^  after 
beginning  to  foreclose  against  the  land,  sells  the  crops  at  auction,  be 
will  be  liable  as  for  a  conversion  of  the  crops.     Whitmg  T«  Adama^  87ft» 

VESTED  RIGHTS. 
Sic  OoRFORATioNS,  26;  Statotbb,  8L 

VICE-PRINCIPAL. 
Sec  llAflOUi  AHD  Sbbtant,  18-20;  RAn,BftAHi^  4 

WAGES. 
Sec  Lrura,  6,  7;  Mbboib. 

WAIVER. 

Xxboutiov,  II;  LiBirs,  6;  Insttranci,  7;  LncrrATiowa  or  Aonoai^ 
Nbootzablb  Imstruhbmts;  Sale%  6;  Ssrovr^  2. 
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WARRANT7. 
PAKiinoNy  a;  8}  BAMMt  %^ 

WASTB. 
8m  MoBTOAon,  1& 

WATERS. 

IL  AmoFBUanoir— RioBV  to  Maihtadi  Dax.— Ab  vpper  and  prior  mmer 
of  a  dam  in  anaiiml  stream  cannot  be  enjoined  by  a  lower  dam-owner 
from  penning  back  the  water  and  raising  a  snfficient  pond  to  supply  his 
mill  with  water  to  run  the  machinery  therein,  although  such  nse  at 
times  holds  back  the  water  so  as  to  deprive  the  lower  owner  of  a  soffi. 
oient  sapply  thereof.    Mumpovoer  ▼.  City  qf  BristoU  902. 

%  BiOBTorDsAiNAG&^The  right  of  the  upper  landowner  to  dischargo 
water  on  lower  lands  is  a  general  right  of  flowage,  only  in  the  nata* 
ral  ways^  and  in  natural  quantities.  If  he  alters  the  natural  oondi* 
tions,  so  as  to  change  the  course  of  the  water,  or  concentrate  it  at  a 
particular  pointy  or  by  artificial  means,  to  increase  its  volume,  ho  bo* 
oomes  liable  for  any  injury  cansed  thereby.     Pfe^er  T.  Brown,  660. 

&  Dbainaok  and  Liabilitt  Thbrbtob.— a  landowner  who  concentrates 
the  water  on  his  land,  and  by  artificial  means  increases  its  Tolnmo 
and  discharges  it  upon  the  land  of  a  lower  owner,  is  liable  for  the  injury 
inflicted,  unless  it  cannot  be  avoided  by  reasonable  care  and  expend!^ 
tore.  If  the  expense  of  preventing  damage  practically  oounterbalances 
the  expected  profit  then  it  is  clearly  unreasonable  and  beyond  what  the 
upper  owner  could  be  justly  called  upon  to  assume.  If  the  expense, 
however  large  in  amount,  is  small  in  proportion  to  the  gain,  he  must 
pay  it  to  prevent  the  damage,  or  make  compensation  for  the  injnqr 
done.  Between  these  extremes  the  cases  must  stand  upon  their  own 
laots  under  the  general  rule  that  if  the  expense  reqaired  would  so  de* 
tract  from  the  purpose  and  benefit  of  the  contemplated  act  as  to  be 
a  substantial  deprivation  of  the  right  to  use  one's  own  property,  then 
the  upper  owner  u  not  liable  for  the  injury  inflicted,  and,  if  the  drain* 
age  can  be  prevented  short  of  this,  it  is  an  injury  for  which  damages 
may  be  recovered.  Pfeiffer  v,  Browne  660. 
4^  DBAnrAGB  and  Lubiutt  Thbrbvob.— If  a  person,  by  drilling  a  weU 
and  pumping;  increases  the  aggregate  quantity  of  water  discharged^ 
eonoentrates  it  at  an  artiflcial  point  of  flow,  and  changes  its  character 
from  fresh  to  salt,  whereby  it  becomes  more  injurious  to  the  lower  owner 
upon  whose  land  it  is  discharged,  he  is  liable  for  the  injury  if  it  oould 
have  been  avoided  by  reasonable  oaro  and  expenditure.  P/e\ffer  T. 
Brownt  66a 

WILLS, 

]»  OoRflTRUonov  ov^CHiLDBBir,  Who  arb.— Part  of  a  will  provided 
••  follows:  "  I  give,  devise,  and  bequeath  all  the  remainder  of  my  es- 
tate, real  and  personal,  in  equal  shares,  to  my  children  who  may  be  liv- 
ing at  the  time  of  my  decease,  during  their  respective  natural  lives,  and, 
•Iter  their  respective  deaths,  in  equal  shares  to  their  respective  chil- 
dren; and  if  any  child  shall  have  died  previous  to  my  decease,  leaving 
ohildren,  the  share  of  such  child  shall  go  to  his  or  her  children  in  equal 
■hares;  provided,  that  if  any  of  my  said  children  shall  die  after  my 
deoease^  without  children,  the  share  of  such  child  shall  be  oqaally 
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diTided  anumg'my  other  ehfldren  in  the  huom  maimer  m  nj  ottier  ei* 
tate."  This  was  oonstraed  to  let  is  the  grandson  of  one  of  the  larta» 
tor's  daoghters  so  that  he  took  the  share  of  hie  grandmother  upon  her 
deoease,  although  his  mother  had  died  before  the  making  of  the  wil^ 
and  his  grandmother  had  no  other  children.    Douglas  ▼•  Jama,  817« 

fi  CoMSTRuonoir— Right  of  Subyivor  to  TAKB.^Under  a  will  direo^ 
ing  that  testator's  property  be  divided  equally  between  two  daughteiib 
each  to  take  npon  arriving  at  a  certain  age,  and  that^  if  either  died  be- 
fore arriving  at  that  age,  her  children  should  inherit  her  share,  bat^  If 
she  left  no  issue,  then  the  survivor  of  the  daughters  to  take  snoh  shar^ 
does  not  give  the  surviving  daughter  any  right  to  take  the  share  of  her 
■ister  who  has  died  without  issue  after  arriving  at  the  age  designated 
in  the  wilL    Keepers  v.  Fidelity  Title  etc  Co,,  397. 

IL  Ukdus  Ikvlubnok  to  invalidate  a  will  must  be  such  as  to  control 
the  mental  operations  of  the  testator,  and  amount  to  a  substitntion  of 
the  will  of  the  dominant  over  the  weaker  mind.   Fry  v.  /oms,  206. 

4  Whbthsb  Umihtb  iNmrKNOX  has  bebk  Exsroiskd  over  a  testator 
to  the  extent  of  producing  a  will  in  which  the  mind  and  porpose  of 
another  have  been  exercised  must  be  left  to  the  determination  of  tiie 
jury.  They  may  not^  it  is  trne,  determine  it  without  evidence,  but  tiie 
eonrts  will  hesitate  to  declare  that  there  is  no  evidence  of  snoh  iofln* 
once  when  the  jury  have  found  that  it  was  present.  If  it  appears  thai 
the  contestant  of  her  father's  will  had  been  regarded  as  a  brorite 
daughter,  nntil,  in  his  old  age,  he  was  stricken  with  paralysis^  and  was 
left  in  the  exclusive  care  and  control  of  another  daughter  and  her  hus- 
band; that  out  of  their  presence  the  father  was  kind  and  affeotionate  la 
the  contesting  daughter,  but  in  their  presence  constrained  and  silen\ 
and  that  on  seeking  to  visit  him  she  was  by  them  excluded  from  his 
presence,  and  that  they,  in  his  presence,  talked  of  her  in  a  harsh  and 
prejudicial  manner,  the  verdict  of  a  jury  finding  the  existence  of  nndne 
influence  will  not  be  set  aside  by  the  court.     Frjf  v.  Jones,  206. 

C  TlSTAHSNTART     CaPACITT.  —  PARTIAL    tSBASlTT   sufficient    tO   defesi 

a  will  is  not  some  intermediate  stage  in  the  development  of  meatsl 
derangement,  bat  a  disturbance  at  some  particular  point  of  the  mind 
not  involving  it  at  any  other  point.  Such  insanity  is  termed  adelnsion, 
and  a  will  made  under  the  influence  thereof  should  not  be  admitted  la 
probate.     Taylor  v.  Tridt,  679. 

0,  TiSTAMKNTABT  Capaoitt. — ^DsLusiOH  sufficient  to  avoid  a  win  It  a 
creation  purely  of  the  imagination  such  as  no  sane  man  could  believa— 
a  belief  in  the  existence  of  something  that  does  not  exist;  and  the  proof 
of  the  existence  and  influence  of  a  delusion  in  any  particular  oaae  nuiy 
be  found  in  the  surrender  of  the  will  to  imaginary  directions  regarded 
by  the  victim  as  the  directions  of  God,  or  of  spirits  speaking  to  him 
from  another  world,  or  to  the  control  of  an  impulse  due  to  an  imaginaiy 
state  of  facts.     Taylor  v.  Trich,  679. 

T*  TiSTAMBNTABT  Oapacitt.  —  Partlal  Iksanttt  sufficient  to  avoid  a 
a  will  is  a  derangement  of  one  or  more  faculties  of  tiie  mind  which 
prevents  freedom  of  action,  and  the  question  to  be  determined  in  anj 
given  case  is  whether  the  aot  under  investigation  was  done  upon 
•ideration  of  existing  facts,  or  under  influence  of  a  delusion  that 
trolled  the  will  of  the  testator  and  destroyed  hit  freedom  of 
,Taylor  T.  Trieh,  679. 


Ihdbz.  iMi 

ife  TtaTAMKKTAXT  Oafaoitt — Dilusioks^Btidbkci.  —  If,  In  an  notion 
oonteating  the  validity  of  a  will,  on  the  ground  that  tha  testator  wm 
laboring  under  a  delnsion  at  the  time  of  its  ezeention,  but  was  other* 
wise  sane^  the  evidenoe  should  be  oonfined  to  the  issue  as  to  the  ezist» 
enoe  of  snch  delusioo,  and  evidenoe  of  the  testator's  general  insanity^ 
as  to  whether  he  was  generally  eompetent  to  make  a  will  or  was  sane 
or  insane^  la  incompetent  and  inadmissible.     Taylor  ▼.  Trieh,  079. 

t,  Tkstamxntart  Capaoitt— Dslvsioms.— If,  upon  the  oontest  of  a  will, 
it  is  olaioied  that  the  testator  was  subject  to  a  delusion,  the  question 
for  the  jury  to  determine  is  not  the  soundness  of  the  peculiar  views 
entertained  by  the  testator,  but  whether  they  so  impressed  his  mind* 
and  were  so  incorporated  into  his  mental  constitution,  as  to  control  his 
judgment  in  regard  to  the  nse  and  disposition  of  his  property  so  sa  to 
prevent  him  from  perceiving  or  appreciating  the  ordinary  duty  he  owea 
to  his  family,  or  their  claims  upon  him  as  a  father  in  that  respaotb 
Taiflor  T.  Trich,  679. 

See  DiBDfl,  2;  Dxvtux  Distribution;  ^xomi^  8|  Eviduio^  lb 

WITNESSES. 

L  pHODuonov  OF  Whbn  Witnkss  is  in  Anothkb  Statb.— That  a  wltna« 
Is  beyond  the  jurisdiction  of  the  state  is  error  in  admitting  his  evidenoe 
given  upon  a  former  trial  of  the  same  generally  a  sufficient  cause  for 
not  producing  him.  Hence,  there  is  no  case  when  it  appears  that,  after 
such  trial,  he  went  to  another  state..  The  question  as  to  whether  he  is 
*' inaccessible,"  within  the  meaning  of  the  statute,  is,  under  all  the  cir- 
cumstances of  the  case,  a  question  for  determination  by  the  trial  court 
in  the  exercise  of  a  sound  discretion.    Atlanta  etc  Ry,  Co,  v.  OravUt,  14& 

%  Impsaohhbnt  of  Whin  Ub  did  not  Testify  to  ant  Matbrial  Faot.^ 
One  who  places  a  witness  on  the  stand  cannot  complain  that  subse- 
quently testimony  was  received  to  impeach  such  witness,  though  the 
fact  that  he  testified  to  was  not  material.     Davis  v.  Commonwealth,  201. 

IL  Impbaohing.— Thk  Bad  Characibb  of  thb  Witness  Two  Years  Bb- 
FOBB  the  time  at  which  he  testifies  is  admissible,  because  it  may  tend 
to  throw  light  on  his  reputation  at  the  time  of  the  triaL  Dam  ▼• 
Commonwealthf  201. 

4b  Trial — Jobt  mat  Find  Statb's  Evidenob  to  bb  Trub  in  Part  and 
False  in  Part. — In  a  joint  prosecution  for  burglary,  where  two  of  the 
defendants  turn  state's  evidence,  it  is  not  for  the  jury  to  give  full  ere« 
deuce  to  all  of  their  testimony  or  to  wholly  reject  it  They  may  wall 
find,  upon  a  oonsideration  of  all  the  evidence,  that  a  part  of  such  tes- 
timony is  true  and  the  rest  false.    State  v.  Harrinn,  864. 

lb  Expert  Evidence. — A  PRAonoiNO  Physician  is  a  competent  witness  to 
express  an  opinion  as  an  expert  touching  the  probable  effect  of  woonda 
snch  as  other  witnesses  have  described,  with  reference  to  their  ade« 
quacy  and  tendency  to  produce  death,  though  he  has  never  seen  or 
examined  the  wounds  himself.     Von  PollnUg  v.  Siatty  72. 

ife  Railroad  Gompanixs^Evidbncb  as  to  Chbckino  Speed  of  Train.—. 
The  mere  opinion  of  a  locomotive  engineer  that  a  heavy  passenger  train, 
made  up  of  a  locomotive  and  six  cars,  and  running  on  a  down  grade  at 
tha  rate  of  forty-five  miles  an  hour,  could  be  stopped  within  a  distance 
•f  one  hundred  yards,  is  not  sufficient  to  overcome  the  positive  and 
■Boontradioted  evidenoe  of  the  engineer  and  fireman  upon  the  ideatioal 


Mb  tital  vrerj  tiling  was  done  which  ponibly  oonld  bo  doom  to  itop 
1^  Mid  thati  notwiihataoding  saoh  efiForta,  it  waa  not  atopped  within  m 
dlitaniTf  of  orer  four  hnndrad  yarda,  eipeeially  whera  aaoh  aridanoa 
waa  atroogly  aorroboratad  by  that  of  axparta  in  anah  mattara.  Axkmm 
«l&  i^.  Co.,  ▼.  OrawiU,  145. 

Baa  Dnotnnova;  Homicids,  19|  Tkun^  H 

WRIT  OP  ERROR. 
Baa  OavmirT.  \.%K 
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